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TRANSACTIONS 
OF  THE  HOUSE  OF  REPRESEXTATIVES, 

IN  CONNECTION  WITH  THE 

MEASURES  OF  IMPEACHMENT   OF 

AVILLI-A.:M   AV.   HOLDEiNr, 

GOVERNOR  OF  NORTU  CAROLIN.V. 


Resolution  in  relation  to  W.  AV.  Iloklen,  Governor: 

y?f «»^rfr/,  That  William  W.  HoUU*n,  Governor  o£  North  Carolina,  be  impeached 
of  hi:rh  crimce  and  misdemeanors  in  office. 

Introduced  by  Mr.  Stnidwiek,  of  Orange,  and  referred   to 
judiciary  committee,  Dec.  l*th,  IwTO. 

KI:P>KT  of  JUDKIARV  CoMMm'Ei:  ON  THE  KCbOLUTION  TO  IMl'EACII 

GOV.   HOLD EN. 

The  Judiciary  Committee,  to  whom  was  referred  on  the  9th  of  Dec.  inst.,  the 
folh»\sinir  resolution,  namely: 

**  /.VjsrVjvi/,  That  William  W.  Holdcn,  Governor  of  North  Carolina,  be  impeached 
of  hiich  crimes  and  misdemeanors  in  offlcc," 
havo  ciMifidercd  the  same  and  submit  the  following  report : 

That  William  W.  Holden,  Governor  of  North  Carolina,  unmindful  of  his  oath 
of  office  did  In  July  last  or^ganize,  arm  and  equip  a  military  force  not  recognized 
t)y,  but  in  subversion  of,  the  constitution  of  the  state  of  North  Carolina  ;  which 
military  force,  so  unlawfully  organized,  was  not  kept  under  subordination  to  and 
^oTcmed  by  the  civil  power,  but  was  by  the  order  of  the  said  William  W.  Holden, 
Governor,  as  aforesaid,  made  paramount  to,  and  subversive  of  the  civil  authority. 

That  the  said  William  W.  Holden,  Governor  as  aforesaid,  did,  in  the  month  of 
July  and  Augni^t  last,  without  lawful  warrant  and  authority,  and  in  defiance  and 
subrersion  of  the  constitution,  arrest  and  imprison  many  of  the  jKjaceablc  and  law-- 
abiding citizens  of  the  state,  depriving  them  of  their  liberties  and  privileges,  and 
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certain  of  said  citizens,  so  unlawfully  arrested  and  imprisoncj,  dfd  cause  to  be  sub- 
ject to  cruel  and  unusual  punishment. 

That  tiie  said  William  W.  Holden,  Governor  as  aforesaid,  denied  to  citizens 
unlawfully  restrained  of  their  liberty  by  his  authority,  all  remedy  to  enqnlrc  into 
the  lawf  ullncss  thereof,  and  in  deliance  of  the  constitution,  the  laws,  and  the  ])ro- 
cess  of  the  courts,  he  suspended  the  privileges  of  the  writ  of  hubeos  corpus.  Claim- 
ing that  he  was  go\'emed  by  a  "supreme  law"  whereby  he  could  deny  the 
privileges  of  the  said  writ  whejiajn  his  opinion,  tlie  safety  of  the  state  required  it. 

In  view  of  the  inatU»w  Ticrein  sea  fort^i,  combining  historical  facts  witli  stati - 
raents  coiita««7d  in  public  documents,  atd  the  records  of  the  public  departments 
ajMHlTe  courts,  the  undersigned  members  of  the  commHtee,  who  are  a  majority 
tliercof,  are  of  the  opinion,  tlmt  William  W.  Holden,  Governor  of  tlic  state  of 
North  Carolina,  Ic  impeaclied  of  high  crimes  and  misdemeanors.  They  therefore 
recommend  to  the  House  the  adoption  of  the  accompanying  rofeolution  : 

(Signed,) 

.^  T.  Sparrow, 

C.  W.  BUOADFOOT, 

^EB  M.  McAfei:, 
S.  A.  Ashe, 
John  D.  Stanfohd, 
lO\  George  H.  Greookv, 

^    '  ^Henry  T.  Jordan, 

^  Jous  W.  Dl'nuam, 
U.  P.  Waring, 
4  James  G.  Scott, 
W.  P.  Welch, 
J>AViD  Settl!:. 
•^F.  W.  Strudwk'K, 
C.  M.  T.  McL-AiLEV, 
Tiios.  I).  Johnston. 


,^ 


X 


liesolutions  offered  by  coiniuittec  : 

Jif solved^  That  William  W.  Holden,  Governor  of  the  state  of  North  Car(»!Ii.n,  W 
impeached  of  high  crimes  and  misdemeanors  in  office. 

Read  and  adopted  by  House  of  Representatives,  December  14th,  1870,  and  rati- 
fied same  day  by  the  speaker,  T.  J.  Jarvis. 

"Resolution  to  inform  the  Senate  : 

Jteaoh'ed,  That  a  committee  of  three  be  appointed  to  go  to  the  Senate,  and  at 
the  bar  thereof,  and  in  the  name  of  the  House  of  Representatives,  and  of  all  the 
people  of  the  State  of  North  Carolina,  to  impeach  William  W.  Holden,  Gcvernor 
of  the  State  of  North  Carolina,  of  high  crimes  and  misdsmeanors  in  office,  and 
acquaint  the  Senate  that  the  House  of  Representatives  will  in  due  time  exhibit 
]»arlic;i!jir  articles  of  impeachment  against  him,  and  make  good  the  same,  andtliat 
tlio  eon.mittee  do  demand  that  the  Senate  do  take  order  for  the  appearance  of 
said  William  W.  Holden  to  answer  to  Bald  impeachment. 
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BemLeed^  That  a  committee  of  feren  bo  appointed  to  prepare  and  report  articlet 
of  impeachment  against  William  W.  Iloldcn,  Governor  of  tlie  State  of  North  Car- 
olina, with  power  to  send  for  persons,  papers,  and  records,  and  to  take  testimony 
under  oath. 

Introduced T)y  Mr.  Sparrow  and  adopted  Dec.  15tli,  1S70. 
Charge  of  Speaker  to  comiiiittee  of  information  : 

IIousi  OP  RBPRBSBKTATiVBa,  Dcc  ISth^  1S70. 
J/nttw.  Stmditick^   Wdeh  and  Sparrovo  ; 

GzsTLEMVs :  In  accordance  with  resolutions  which  have  passed  this  House,  a 
copy  of  which  is  hereby  handed  yon,  you  are  hereby  appointed  to  appear  at  the 
bar  of  tlic  Senate  in  the  name  of  the  House  of  Representatives  and  all  the  good 
I>eijple  of  Nortli  Carolina,  to  impeach  William  W.  Ilolden,  Governor  of  North 
CaroUna,  of  high  crimes  and  misdemeanors  in  ofllcc. 

(Signed)  Tuos.  J.  Jarvis. 

Speaker  of  House  of  Rep. 

Tlc]>ort  of  committee  of  communication  made  to  tlie  House 
Keprcsentatives,  Doc.  15th,  1870 : 
Mr.  Sparrow  said : 

Mr.  Speaker  :  In  obedience  to  tlic  order  of  Uie  House  wo  proccdcd  to  the  bar 
of  tlie  Senate,  and  In  the  name  of  this  body  and  of  all  tlie  people  of  the  State  of 
North  Carolina,  we  im^Kiachcd,  as  we  were  directed  to  do,  William  W.  Holdon, 
Governor  of  North  Carolina,  of  high  cringes  and  misdemcanorH  ;  and  Wc  demanded 
that  the  Sanate  should  take  order  to  make  him  appear  before  that  body  to  answer 
for  the  same,  and  announced  that  tlie  House  would  soon  present  articles  of  im- 
iK-aoliment,  and  n^ake  good  tljc  same.  To  which  the  resi>on8e  was,  **Tlic  Senate 
has  received  the  message,  and  will  consider  the  same,  and  take  proper  action 
thereon.  * 

Tlcport  of  the  Committee  appointed  by  the  Ilonscto  pi*cpare 
articles  of  impeacliment  against  William  W.  Iloldcn,  Goveri\or 
wf  the  Stato  of  Nortli  Carolina  for  high  crimes  and  misde- 
jijeanors.     (See  Keport  Dec.  24th,  Senate  Procccdingf.) 

Presented  Dec.  IDth,  1870. 

House  in  Committee  of  the  Whole,  Dec.  llHh,  1S70.  Mr. 
^5tmd\vick  in  the  chair. 

Mr.  Welch  moved  that  the  articles  of  impeachment  be  taken 
np  and  read  seriatim.  The  motion  prevailed  and  Ailicle  I 
was  read  and  adopted.     Article  2  was  read  and  annpuneed  by 
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the  chair  as  adopted.  A  call  for  a  division  was  made  when  the 
chair  ruled  the  call  ont  of  order. 

Mr.  Harris,  of  Franklin,  appealed  Irom  the  niling  and  the 
chair  was  sustained  bv  the  committee* 

Articles  3,  4,  and  5,  were  then  then  taken  up  and  adopted, 
when  Mr.  Mahson  moved  that  the  committee  rise  and  report 
progress.  The  motion  was  not  adopted,  and  Article  6  was  read 
and  adopted.  Article  6  was  then  read  and  adopted,  and  Arti- 
cle 8  was  read  and  adopted. 

On  motion  of  Mr.  Jarvis  the  Articles  as  a  whole  were 
adopted. 

When  Mr.  Jarvis  offered  the  following  resolution  : 

That  the  committee  of  the  whole  now  proceed  to  elect  by  ballot  seven  Mana- 

'gers,  members  of  this  House  of  Representatives,  to  conduct  the  impeachment  of 

W.  W.  Holden  before  the  bar  of  the  Senate,  and  that  the  committee  recommend 

the  House  to  confer  upon  said  committee  power  to  associate  with  them  other 

counsel  learned  In  the  law. 

Mr.  Robinson  placed  in  nomination  the  following  gentlemen 
who  were  elected :  Messrs.  S^mrrow,  Gregory,  Dunham,  Welch, 
Johnston,  of  Buncombe,  Scott  and  Broadfoot.  And  committee 
rose  and  reported  progress  and  asked  to  be  relieved  from  fur- 
ther consideration. 

Mr.  Strudwick  then  offered  the  following  report  from  the 
Committee  of  the  whole. 

Mr.  Speaker  :  The  House  having  resolved  leself  into  a  Conmiittce  of  tlic  Whole 
for  the  purpose  of  considering  the  Articles  of  Impeachment  against  W.  W.  Hol- 
den, Governor  of  North  Carolina,  and  nominating  seven  managers  to  prosecute 
tLc  same,  beg  leave  to  report:  The  Committee  of  the  Whole  have  had  the  same 
under  eonsideration  and  recommend  tliat  the  Articles  of  Impeachment  ugainst 
said  W.  W.  Holden  which  were  referred  to  the  Committee  be  adopted  by  Uie 
House  of  Representatives.  The  Committee  also  recommend  Messrs.  Sparrow, 
Gregory,  Welch,  Johnston,  Broadfoot,  Scott  and  Dunham  as  a  board  of  managers 
to  conduct  the  impeachment  of  W.  W.  Holden,  with  power  to  employ  other 
counsel  if  they  see  proper  to  do  so. 

Eesolution  that  -a  message  be  sent  to  the  Senate. 

Bc9dii^dy  That  a  message  be  sent  to  the  Senate  to  Inform  them  that  this  House 
has  appointed  managers  to  conduct  the  impeachment  against  the  Governor  of  the 


THE   nOUSE  OF  BSPBESENTATiyEB.  5 

State  of  North  Carolina,  and  have  directed  the  said  managers  to  carry  to  the  Sen- 
ate the  Articles  agreed  upon  by  the  Hoose,  to  bo  exhibited  in  maintenance  of  their 
impeachment  agsJnst  William  W.  Holden,  Governor  of  said  State,  and  that  the 
clerk  of  the  Honse  go  with  said  message. 
Adopted  Dec  Igth,  1870.        [Bj  Dunham.] 

Eesolntion  to  aathorize  Managers  of  Impeachment  to  employ 
a  clerk  and  messenger.  , 

*  Rtwived,  That  the  Managers  on  the  part  of  the  House  in  the  matter  of  Impeach- 
ment of  the  Governor,  be  and  hereby  arc  authorized  to  appoint  a  clerk  and  a  mes- 
senger to  be  paid  for  their  services  at  the  usual  rates  during  the  time  that  they 
arc  employed,  and  that  the  managers  have  power  to  send  for  persons  and  papers  * 
Adopted  Dec.  20th,  1870.    [By  Gregory.] 

Kesolntion  in  regard  to  conducting  the  impeachment. 

WoERBAS,  The  Senate  has  notified  the  House  that  the  Senate  will  receive  the 
Articles  of  Impeachment  against  W.  W.  Holden  to-day  at  11  a.  m., 

Rcsofii^  That  the  House  of  Beprescutatlvcs  attend  the  managers  to  the  Senate 
ch2ml>er  at  11  o* clock  in  the  following  order : 

Tlrst,  the  Managers  two  and  two  headed  by  their  chairman ; 

Second,  the  Speaker  of  the  Honse ; 

Third,  the  Principal  and  Assistant  Clerks; 

Fonrth,  the  members  two  and  two; 

PrtttiiUdj  That  any  members  desiring  it  be  excused  from  attending  the  Managers'. 

Adopted  Dec.  20th,  1870.    [By  Strudwick.] 

Rki'lication  by  the  House  of  Representatives  of  tlie  State  of 
Xorth  Carolina  to  the  answer  of  William  W.  Iloldcn,  Gov- 
ernor o\  North  Carolina  to  the  Articles  of  Impeachment  ex- 
hibited against  him   by   the  House  of  Representatives. 

[See  Replication  third  day's  proceedings.] 

Adopted  January  24th,  1871. 

Resolution  to  inform  the  Senate  that  the  House  has  adopted 
a  replication  to  the  answer  of  AVilliam  W.  Holden,  Governor, 
Arc.  : 

Ji^Mtlt^ly  That  a  message  be  sent  to  the  senate  by  the  clerk  of  the  house,  Inf  orm- 
ini;  the  senate  that  the  house  of  representatives  has  adopted  a  replication  to  the 
answer  of  William  W.  Holden,  governor  of  North  Carolina  to  the  articles  of  Im- 
X>cflclinient  exhibited  against  him  and  that  the  same  will  be  presented  to  the  ^snate 
by  the  managers  on  the  part  of  the  house. 

Adopted  Jan.  24th,  1871.    [By  Mr.  Sparrow.] 

Order  of  the  Honse  of  Representatives  relative  to  amendinent 
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of  Article  8  of  Impeachment  of  W.W.  Ilolden,  Governor  of  North 
Carolnua : 

It  U  ordered  by  the  Honse  of  ReprcBentativcs  tliat  the  Board  of  Manaj^ers  of  tlie 
Impcacliment  of  William  W.  Holdcn,  Governor  of  North  Carolina,  ask  leave  of  the 
Senate,  sitting  as  the  Court,  of  Impeachment,  to  allow  the  House  of  Representatives 
to  amend  Article  8  of  Impeachment  heretofore  exhibited  by  them  against  tlie 
said  William  W.  Holden,  Governor  as  aforesaid,  and  now  pending  before  the  Senate 
sitting  as  said  Court,  by  striking  out  the  name  "  Richard  T.  Berry,"  wherever  the 
same  may  occur  in  said  article,  and  inserting  instead  thereof,  the  name  of  '*  John 
B.  Ncathery,**  and  that  the  said  Managers  be,  and  they  are  hereby  authorized  to 
make  such  amendment  if  the  Senate,  sitting  as  such  court  shall  so  allow. 

Adopted  Jan.  26th,  I87I. 

Kesolution  concerning  Article  9  of  the  Articles  of  Ini])cnch- 
ment  of  W.  W.  Holden,  Governor  &c.  : 

Jleaolveil,  That  the  additional  article  of  impeachment  just  introduced  be  referred 
to  the  special  committee  on  articles  of  impeachment,  and  that  they  be  empowered 
to  send  for  persons  and  papers. 

Adopted  Feb.  JH.h»  I8T1.    [By  Mr.  Robinson.] 


VUELIMINARY  PROCEEDINGS  IN  THE  SENATE, 

TOUCHINa  THE  TRIAL  OF  IMPEACHMENT      . 

OF  WILLIAM  ¥.  HOLDEN,  GOVERNOR 


Si-iXATE  CirAMBEK.  Dcc  15th  ISTO* 

A  committee  from  the  House  of  Keprescntatives  to  wait  on 
the  Senate  having  been  dnly  announced  and  invited  to  enter 
the  eliamber  came  forward  and  addressed  the  Senate,  through 
Mr.  Welch,  as  follows  : 

Mr.  President  axd  Senators  :  Wc  would  display  the  most  callous  indiller- 
ence — ^the  most  remarkable  and  unnatural  absence  of  sensibility  if,  in  appearini^ 
St  the  bar  of  the  Senate  of  North  Carolina,  in  obedience  to  the  commands  of  the 
Represcntativets  of  the  people,  charged  as  wc  are,  with  the  perfonnance  of  so 
»r>lemn  a  duty,  that  of  the  impeaehment  of  the  Governor  of  a  great  Common* 
wealth,  were  we  not  oppressed  with  the  awful  responsibilities  of  the  situation  ; 
but  sustained  by  a  consciousness  of  ri^ht,  and  calUng  to  the  aid  of  our  inexperience 
Uio  experience  of  one  of  £nj;land^s  purest  patriots  and  most  distinguislied  states- 
men, we  proceed  with  more  confidence  than  wc  would  otherwise  have. 

Permit  us  Mr.  President  and  Senators,  to  adopt  almost  tlie  very  language  used 
hv  him  under  circumstances  somewhat  similar,  and  to  ask  :  "  What  is  it  we  want 
here  to  a  great  act  of  national  justice  ?"  *'  Do  we  want  a  cause  ?"  '*  You  have 
tlie  cause  of  an  oppressed  people."  "  Do  you  want  a  criminal  ?"  **  Where  was 
tlicrc  6o  mucli  inifiuity  ever  laid  to  the  charge  of  any  one  ?"  Senators,  **  is  it  a 
l»rosecutor  you  want?"  "  You  have  l)cforeyou  tlie  Representatives  of  the  i)eoplo 
of  North  Carolina,"  *'  Do  you  want  a  tribunal  ?"  Where  will  you  find  one  supe-  - 
ri«>r  to  this  ?  Therefore  it  is  that,  ordered  by  the  Representatives  of  the  i>eoi)le 
of  tliis  Commonwealth,  we  impeach  William  W.  Ilolden,  Governor  of  tlie  State  of 
Nortli  Carolina  '*  of  liigh  crimes  and  misdemeanors  in  oflSce." 

Wo  **  impeach  him  in  the  name  of  the  Representatives  of  North  Carolina  whose 
national  character  he  has  dishonored." 

We  **  impeach  him  in  the  name  of  all  tlie  people  of  North  Carolina  whoso  la^s, 
riglits  and  liberties  he  has  subverted." 

Wc  **  impeach  him  in  the  name  and  by  virtue  of  those  eternal  laws  of  justice 
whicli  he  has  violated." 

Wc  impeach  him  in  the  name  of  human  nature  itself  which  he  has  cruelly  out- 
raged, iDjorcd  and  oppressed ;  and  in  the  name  of  the  Representatives  of  the  peo- 
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pic  do  demand  that  the  Senate  organize  a  "high  court  of  fanpeachment  and  take 
order  that  William  W.  Holden  appear  at  Ita  bar  to  answer  the  particular  charges 
which  the  House  of  Representatives  will  In  due  time  exhibit,  and  that  Uie  Senate 
do  make  such  other  and  further  orders  in  the  premises  as  may  seem  to  them  best 
calculated  to  bring  tliis  trial  to  a  just  and  speedy  termination ;  and  in  conclusion, 
the  House  of  Representatives,  through  us,  most  heartily  prays  that  God,  the  God 
of  Eternal  Justice  may  protect  the  right 

On  inotioij  of  Mr.  Warren,  the  President  on  behalf  of  the 
Senate  announced  to  the  gentlemen  of  the  committee  from  tlie 
House  of  Representatives  that  the  Senate  would  receive  their 
message,  duly  consider  the  same  and  take  proper  action  thereon . 
Thereupon  the  committee  retired. 


December,  19th,  1870. 

A  message  was  received  from  the  House  of  Representatives 
informing  the  Senate  that  the  House  had  agreed  upon 
Articles  of  Impeachment  against  Willliam  W.  Holden,  Gov- 
ernor of  North  Carolina,  and  that  the  Managers  app^^inted  by 
the  House  to  conduct  the  trial  would  appear  before  the  Senate 
and  exhibit  said  articles  whenever  it  would  be  the  pleasure 
of  the  Senate  to  receive  them. 

On  motion  of  Mr.  Jones,  a  message  was  sent  to  the  House 
informing  that  body  that  the  Senate  would  receive  the  Man- 
agers and  the  Articles  of  Impeachment  to  morrow  morning  at 
eleven  o'clock. 


December  20th,  1870. 

A  committee  from  the  House  of  Representatives  having 
been  announced,  the  Managers  on  the  part  of  the  House 
accompanied  by  a  committee  of  the  whole  House  came  for- 
ward and  exhibited  Articles  of  Impeachment  against  WilUam 
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W.  Holden,  Governor  of  North  CSarolina,  and^demanded  that 
the  Senate  take  order  thereon.  Thereupon  proclamation 
having  been  duly  made,  the  articles  were  read  by  the  clerk 
in  the  words  following  : 

Articles  exhibited  bj  the  House  of  Representatives  of  the  State  of  North  Caro- 
Uua.  in  the  name  of  themselves  and  all  the  people  of  the  State  of  Nortli  Carolina, 
against  William  W.  Holden,  Governor  of  the  State  of  North  Carolina,  in  main- 
tenance and  support  of  their  impeachment  against  him,  for  high  crimes  and  mis- 
demeanors in  his  said  office. 

Abticlb  I. 

That  by  the  Constitution  of  the:State  of  North  Carolina,  the  Governor  of  said 
State  has  power  to  call  out  the  miUtia  thereof  to  execute  the  laws,  suppress  riots 
or  insurrection,  and  repel  invasion,  whenever  the  execution  of  the  law  shall  be 
rt*^i!*tcd,  or  there  shall  exist  any  riot,  insurrection  or  invasion,  but  not  otherwise ; 
that  William  W.  Holden,  Governor  of  said  State,  unmindful  of  the  hl^h  duties  of 
his  office,  the  obligation  of  his  solemn  oatli  of  office,  and  tbc  Constitution  and 
laws  of  said  State,  and  intending  to  stir  up  civil  war,  and  subvert  personal  and 
public  liberty,  and  the  Constitution  and  laws  of  said  State,  and  of  Uio  United  States, 
and  contriving  and  intending  to  humiliate  and  degrade  Uie  sale  State  and  the  peo- 
ple thereof,  and  csjKcially  the  people  of  the  county  of  Alamance,  and  to  provoke 
the  people  to  wratli  and  violence,  did,  under  the  color  of  his  said  office,  on  the 
seventh  day  of  March,  in  Oie  year  of  our  Lord,  one  thousand  eight  hundred  and 
seventy,  in  eaid  State,  of  his  own  false,  corrupt  and  wicked  mind  and  purpose, 
protlaini  and  declare  that  the  county  of  Alamance  in  said  State,  was  in  insiirree- 
tion,  and  did,  after  the  days  and  times  last  aforesild,  send  bodies  of  armed,  des- 
perate and  lawless  men,  organized  and  set  on  foot  witliout  authority  of  law,  into 
€:iid  county,  and  occupy  the  same  l)y  military  force,  and  sut^pcnd  civil  authority, 
and  the  Constitution  and  laws  of  the  State ;  and  did,  after  the  days  and  times  last 
iiforo?aid,  and  before  tlie  time  of  impeachment  In  this  behalf,  throngli  and  by 
means  of  such  armed,  desperate  and  lawless  men,  arrest  many  peaccalile  and  law- 
aiiidini;  citizens  of  said  county  of  Alamance,  tlien  and  there  about  their  lawful 
bu>inesg ;  and  did  detain,  hold,  imprison,  hang,  beat  and  otlicnvisc  maltreat  and 
in j are  many  of  them,  to-wlt :  Lucian  H.  Murray,  George  S.  Rogers,  William  Bing- 
haiii.  Alexander  Wilson,  Walter  Thornton,  William  Redding,  Thomas  M.  Holt, 
Geonre  Andrews,  John  Andrews,  Frederick  Blanchard,  Adolplius  G.  Moore,  John 
Roberson,  James  N.  Holt,  William  Tate,  Alexander  Pa tton,  Jesse  Grant,  Lemuel 
Whiisvtt,  Jf  >siali  Thompson,  Sidney  Steel,  George  Johnson,  William  Patton,  Joseph 
Wright,  Benjamin  McAdams,  Ruffin  Andrews,  Thomas  Ray,  Josepli  Prichard, 
Loflen  Tear,  Joseph  Thompson,  Henry  Cooke,  William  Andrews,  M.  N.  Sliaw, 
John  Long,  James  IL  Anderson,  Joseph  Gibson,  Henry  Prichard^  Joseph  Nelson, 
Jauies  R.  Murphy,  Jr.,  William  Kirkpatrick,  Thomas  Gray,  Jefferson  Yoimger, 
Frank  Mebane,  Clement  Curtis,  John  W.  McAdams,  William  Mooro,  William 
Clcndenden,  D.  W.  Weedon,  Daniel  Moses,  P.  Thompson,  David  Moore,  Monroe 
Fowler,  Henry  C.  Hurdle,  William  Whltsett,  Albert  Murray,  J.  G.  Moore,  Joseph 
Kirkpatrick,  W.  V.  Montgomery,  John  Trollinger,  Jerry  Whltsett,  Calvin  Gibson, 
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John  G.  Albright,  Robert  Hannali,  William  Johnsosr;  Henderson  Scott,  William 
Stockard,  James  Dickson,  K.  A.  Albright,  ThomiWl.utterloh,  John  (inMit,  James 
Foust,  John  Curtis,  A.  Thompeon,  Robert  Stocked,  J.  A.  Moore,  Jaines  T.  Hun- 
ter, James  8.  Seott,  John  Smith,  George  Andrews,  Milton  Pickard,  Henrv  Robert- 
son, John  R.  Stockard,  John  Curtis  and  Joseph  Stockard,  when  in  fivct  and  truth 
there  was  no  such  or  any  Insnsrection  in  said  county  of  Alamance.  And  he,  the 
said  William  W.  Holden,  governor  as  aforesaid,  well  knew  that  such  and  siiid  pro 
c'lamation  was  groundless  and  false,  and  that  there  was  no  ingurrection  in  f-aid 
county,  and  that  all  civil  authorities,  both  state  and  county,  in  said  county,  were 
peacefully  and  regularly  in  tlic  full,  free  and  unrestrained  exercise  in  all  rc&})ccth, 
of  the  functions  of  their  offices,  and  the  courts  were  all  open,  and  the  due  admin- 
istration of  the  law  was  unimpeded  by  any  resistance  whatsoever,  whereby  the 
said  William  W.  Holden,  governor  as  aforesaid,  did  then  and  there,  and  in  tlie 
way  and  manner,  and  by  the  means  aforesaid,  commit  and  was  guilty  of  a  high 
crime  in  office  against  tiic  constitution  and  laws  of  sold  state,  and  the  peace,  inter- 
ests and  dignity  thereof. 

Article  II. 

That  by  the  constitution  of  the  state  of  Nortli  Carolina  the  govcrtior  of  said 
state  has  power  to  call  out  the  militia  thereof  to  execute  the  law,  sui)preps  riots  or 
insurrection  whenever  the  execution  of  the  law  shall  be  resisted,  or  there  shall 
exist  any  riot,  insurrection  or  invasion,  but  not  otlierwise.  That  William  W.  Hol- 
den, governor  of  said  state,  unmindful  of  tlic  high  duties  of  his  office,  tlie  obliga- 
tions of  his  solemn  oath  of  office  and  Uie  constitution  and  laws  of  said  state,  and 
intending  to  stir  up  civil  war,  and  subvert  personal  and  public  liberty,  and  the 
constitution  and  laws  of  said  state  and  of  the  United  States,  contriving  and  intend- 
ing  to  humiliate  and  degrade  the  said  state  and  the  people  thereof,  and  especially 
the  iKJople  of  the  county  of  Caswell  in  said  state,  and  to  provoke  the  people  to 
wratli  and  violence,  did  under  the  color  of  his  said  office,  on  the  eighth  day  of 
July,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy,  in  r^aid 
state,  of  his  own  false,  corrupt  and  wicked  mind  and  purpose,  proclaim  and  de- 
clare the  county  of  Caswell  in  said  state  in  insurrection,  and  did  after  the  days  and 
times  last  aforesaid,  send  bodies  of  ai-med,  desperate  and  lawless  men,  organized 
and  set  on  foot  without  authority  of  law,  into  the  said  county  and  occupy  the 
some  by  military  force  and  suspend  the  civil  authority  and  the  constitution  and 
laws  of  the  state,  and  did,  after  the  days  and  times  last  aforesaid,  and  before  the 
time  of  impeachment  in  this  behalf,  through  and  by  means  of  such  armed,  despe- 
rate and  lawless  men,  arrest  many  peaceable  and  law-abiding  citizens  of  said  county 
of  Caswell,  then  and  there  about  their  lawful  business,  and  did  detain,  hold,  ini- 
l>ri8on  and  otherwise  maltreat  and  injure  botli  of  them,  to  wit :  John  Kerr,  Samuel 
P,  Hill,  William  B.  Bowe,  NaUianicl  M.  Roane,  Frank  A.  Wiley,  Jessee  C.  (iriinih, 
J.  T.  Mitchell,  Thomas  J.  Womack,  A.  G.  Yancey,  John  McKco,  A.  A.  Mitchell, 
Yancy  Jones,  J,  M.  Neal,  BarzOlal  Graves,  Robert  Roane,  James  R.  Fowler,  M. 
C.  Hooper,  James  C.  Williamson  and  Peter  H.  Williamson,  when,  in  fact  and 
truth,  there  was  no  such  or  any  insurrcetioir  in  said  county  of  Caswell,  and  he,  the 
said  William  W.  Holden,  governor  as  aforesaid,  well  knew  that  such  and  said  pro- 
clamation was  utterly  groundless  and  false,  and  that  there  was  no  insurrection  in 
said  county  of  Caswell,  and  that  all  the  civil  authorities,  both  state  and  county,  in 
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said  connly,  were  peacefully  and  it^ularly  in  the  full,  free  and  u&rcstraincd  exer- 
cise in  ull  re5pectfl  of  the  functions  of  their  offices,  and  the  courts  were  nil  open 
and  the  due  adminiBtration  of  the  law  was  unimpeded  by  any  resistance  whutso- 
ever,  whereby  the  said  William  W.  Holden,  governor  as  aforesaid,  did  then  and 
there,  and  in  the  way  and  manner,  and  by  the  means  aforesaid,  commit  and  was 
smilty  of  a  hi£:h  crime  in  office  against  the  constitution  and  laws  of  said  state,  and 
the  peace,  interest  and  dignity  thereof. 

AilTICUE  III. 

That  the  said  William  W.  Holden,  Governor  of  the  State  of  North  Carolliio,  on  the 
Mth  day  of  August,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy, 
tntbc  County  of  Orange,  in  said  State,  did  then  and  tlicrc  unlawfully,  and  without 
any  lawful  warrant  and  authority,  and  in  defiance  and  subversion  of  the  Consti- 
tution and  laws  of  said  State,  and  in  violation  of  his  oath  (if  nfllirt,  iTniT''i'in7rrr" 
color  of  his  said  office,  incite,  procure,  order  and  command  on  ^ohn  Ilunnlcutt  and 
other  evil  disposed  persons  to  assault,  seize  detain  and  imprison  and  deprive  of 
his  lilicrty  and  privileges  as  a  freeman  and  citizen  of  said  State,  Josiah  Tunier, 
Jooinr,  a  citizen  and  resident  of  the  county  of  Orange  in  the  State  aforesaid,  and 
in  pnrsnaiicc  of  said  incitement,  procurement,  order  and  command  tlic  said  John 
llunnicutt  and  the  evil  disposed  persons  aforesaid  did  assault,  seize,  detain  imprison 
and  deprive  of  his  liberty  and  privileges  as  a  freeman  and  citizen  of  said  County  and 
State  for  a  long  time,  to-wit :  For  the  time  of  ten  days  and  more,  the  said  Josiah 
Tnmcr,  Junior,  whereby  the  said  William  W.  Uoldcn,  Governor  as  aforesaid,  did 
L^ien  and  there  commit  a  high  misdemeanor  in  office  acrainst  the  Constitution  and 
uvd  of  said  State,  and  the  peace,  interests  and  dignity  thereof. 

« 
/rticlb  IV. 

Tbat  the  said  William  W.  Uoldcn,  Governor  of  the  State  of  North  Carolina,  on 
the  llrst  day  of  August,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
sevrnty,  in  the  County  of  Caswell  in  said  State,  did  then  and  there  unlawfully  and 
witliout  any  lawful  warrant  and  authority,  and  hi  defiance  and  subversion  of  the 
CoiuiUtution  and  laws  of  said  State,  and  hi  violation  of  his  oaUi  of  office,  and  ur  • 
der  color  of  his  said  office,  incite   procure,  order  and  command  one  George  W. 
Kirlw,  and  one  B.  G.  Bui^en  and  other  evil  disposed  persons,  to  assault,  seize,  detain 
and  imprison  and  deprive  of  their  liberty  and  privileges  as  freemen  and  citizens  of 
wid  Slate,  John  Kerr,  Samuel  P.  Hill.  William  B.  Bowo  and  Nathaniel  M.  Roane, 
citizens  and  residents  of  the  County  of  Caswell  in  tlie  State  aforesaid ;  and  in  pur- 
suance of  said  incitcnneut,  procurement,  order  and  command,  the  said  George  W. 
Kirk  and  the  said  B.   G.   Bnrgcn,  and  tlie  evil  disi>oscd  persons  aforesaid,  did 
assault,  seize,  detain,  imprison  and  deprive  of  their  liberty  and  privileges  as  free- 
men and  citizens  of  said  County  and  State  for  a  long  time,  to-wit :   For  the  time 
of  one  month  and  more,  tlie  s;iid  John  Kerr,  Samuel  P.  Hill,  William  B.  Bowo 
and  Nathaniel  M.  Roane,  whereby  the  said  William  W.  Holden,  Governor  as  afore- 
said, did  then  and  there  commit  and  was  guilty  of  a  high  misdemeanor  in  office 
against  the  Constitution  and  laws  of  said  State  and  the  peace,  interests  and  dig 
nity  thereof. 
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Article  V. 

That  the  said  William  W.  Iloldcn,  Governor  of  the  ^tatc  of  North  Carolina^ 
heretofore,  to-wit :  in  the  montlis  of  June,  July  and  August  in  tlie  year  of  our 
Lord  one  ahousand  eight  hundred  and  seventy,  under  color  of  his  said  office,  un- 
lawfully recruited,  armed  and  equipped  as  soldiers,  a  large  number  of  men  to  wit: 
live  hundred  men  and  more,  and  organized  them  as  an  army,  and  appointed  offi- 
cers to  command,  and  use  such  armed  men  as  he,  the  said  William  W.  Holden, 
Governor,  imdcr  color  of  his  said  office,  might  from  time  to  time  order  and  direct ; 
that  during  the  said  months  of  June,  July  and  August,  he  the  said  William  W. 
Holden,  Governor  as  aforesaid,  under  color  of  his  said  office,  placed  a  large  num- 
ber of  said  armed  men  under  the  immediate  control  of  one  George  W.  Kirk  as 
Colonel,  aided  by  one  B.  G.  Burgen  as  Lieutenant  Colonel,  one  IL  C.  Yates  as 
Major,  and  sundry  other  persons  as  Captains  and  Lieutenants,  and  sent  such  last 
mentioned  anncd  men  under  the  immediate  command  of  George  W.  Kirk,  as  Col- 
onel, B.  G.  Burgen,  as  Lieutenant  Colonel,  H.  C.  Yates,  as  major,  and  said  sundry 
other  persons  as  Captains  and  Lieutenants,  into  the  County  of  Alamance,  and  by 
the  procurement,  order  and  command  of  him,  the  said  William  W.  Holden,  Gover- 
nor as  aforesaie,  under  color  of  his  said  office,  the  said  armed  men  last  aforesaid, 
seized,  held,  detained  and  unprisoned,  in  said  County  of  Alamance,  one  Adolphup 
G.  Moore,  a  peaceable  and  law-abiding  citizen  of  said  County,  then  and  there 
engaged  about  his  lawful  business;  that  the  said  Adolphus  G.  Moore,  being  so 
seized,  held,  detained  and  imprisoned  and  deprived  of  his  liberty,  was  then  and 
there  in  the  custody  of  the  said  George  W.  Kirk,  acting  as  Colonel,  and  com- 
manding the  armed  body  of  men,  last  aforesaid,  by  the  order,  command  and  pro- 
curement of  the  said  William  W.  Holden ;  that  the  said  Adolphus  G.  Moore 
being  so  seizad,  held  and  imprisoned  and  deprived  of  his  liberty,  ma;ie  due  api>ll- 
cation  to  the  Honorable  Richmond  M.  Pearson,  Chief  Justice  of  the  Snpremc 
Court  of  said  State,  as  by  law  he  might  do,  for  the  writ  of  habeas  i-vrpus^  to  the 
end,  tliat  he  the  said  Chief  Justice  might  duly  enquire  the  cause  of  said  seizure, 
detention  and  imprisonment,  and  deliver  him  from  the  same  accord  big  to  law. 
That  tliC  said  Chief  Justice  issued  the  writ  of  habeas  vorpun  at  the  instance  of  the 
said  Adolphus  G.  Moore,  dh'ccted  to  the  said  George  W.  Kirk,  commanding  him 
forthwith  to  produce  tlic  body  of  the  said  Adoli)hus  G.  Moore,  before  him  the 
Faid  Chief  Justice,  at  the  Chamber  of  tlie  Supreme  Court  in  the  City  of  Raleigh, 
in  said  State ;  that  the  said  George  W.  Kirk  was,  on  the  seventeenth  day  of  July, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy,  in  the  County 
of  Alamance,  duly  served  with  the  said  writ  of  habeas  corpus;  that  he  made  no 
return  of  or  to  the  same,  a*  required  by  law,  and  refused  to  produce  the  l)ody  of 
the  said  Adolx)hns  G.  Moore  before  the  Chief  Justice  according  to  the  exigency 
of  said  writ,  avowing  and  declaring  that  he  had  made  such  seizure  and  detained 
and  imprisoned  the  said  Adolphus  G.  Moore  at  the  instance  of  and  by  the  ])ro- 
curement,  command  and  order  of  the  said  William  W.  Holden,  Governor  as  afore- 
said, and  would  not  produce  the  body  of  him,  the  said  Adolphus  G.  Moore,  before 
the  said  Chief  Justice  according  to  tlie  exigency  of  said  writ,  unless  compelled  so 
to  do  by  superior  armed  force,  or  by  tlic  express  order  and  command  of  the  said 
William  W.  Holden,  Governor  as  aforesaid ;  that  such  refusal  of  the  said  George 
W.  Kirk  to  obey  the  said  writ,  was  made  duly  to  appear  before  tht  Chief  Justice, 
whereupon  the  said  Chief  Justice  made  enquiry  of  tlic  sjud  William  W.  Holden, 
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Governor  as  tf  oresaid,  if  he  had  so  ordered  the  said  George  W.  Kirk  to  bo  sdize, 
d<>tain  and  imprison  the  said  Adolphus  G.  Moore;  that  the  raid  William  W.  Ilolden, 
Governor  as  aforesaid,  made  answer  in  substance,  and  to  the  effect  to  said  cntiuiry 
of  Kiid  Chief  JnsUce,  that  he  had  theretofore  ordered  and  commanded  the  said 
George  W.  Kirk  to  so  seize,  detain  and  imprison  and  deprive  of  his  liberty  the 
»id  Adolphus  G .  Moore,  and  that  such  seizure  and  detention  was  made  by  his 
onier  and  command,  whereufwu  the  said  Chief  Justice,  upon  due  consideration, 
solemnly  adjudged  in  substance  and  effect  that  according  to  the  Constitution  and 
laws  of  said  State,  the  privilege  of  the  writ  of  habeas  corpus  was  not  suspended, 
and  that  the  said  George  W.  Kirk  and  the  said  William  W.  Holden,  Governor  as 
aforesaid,  were  in  duty  bound  to  biing  and  produce  the  body  of  the  said  Adolphus 
G.  Moore,  before  him  the  said  Chief  Justice,  according  to  tlie  exigency  of  the 
said  writ ;  yet  the  said  William  W.  Holden,  Governor  as  aforesaid,  unmindful  of 
tus  most  solemn  oath  of  office,  and  his  high  duties  as  the  Executive  of  said  State, 
tnd  contriving,  and  then  and  there  intending  to  deprive  the  said  Adolphus  G. 
Moore  of  his  liberty  as  a  free  citizen  of  said  State,  and  to  defy  and  subvert  the 
Constitution  and  laws  of  said  State,  declared  that  he  had  so  ordered,  and  did  still 
so  order  and  commanded  the  said  George  W.  Kirk  not  to  obey  the  said  writ  so 
iafiaed  by  the  said  Chicr  Justice,  and  then  and  there  declared  to  the  said  Chief 
JtuticG,  that  he,  the  said  William  W.  Holden,  Governor  as  aforesaid,  would  not 
obey  the  said  writ,  or  the  command  of  the  said  Chief  Justice  in  that  behalf,  and 
that  he  would  not  allow  the  said  George  W.  Kirk  to  obey  the  same  and  produce 
the  body  of  the  -said  Adolphus  G.  Moore,  before  the  said  Chief  Justice,  according 
to  the  exigency  of   said  writ,  until  such  time  as  in  his  discretion  he  might 
think  proper  so  to  do ;    that  while  the  said  William  W.  Holden,  Governor  as 
aforesaid,  so  seized,  held,  detained,  imprisoned  and  deprived  of  his  Iil>crty,  said 
Adolphus  G.  Moore,  and  so  refused  to  obey  tlie  said  writ,  and  to  command  the 
Kiid  Geors^e  W.  Kirk  so  to  do,  and  so  resisted  the  laws  and  tlio  lawful  au- 
thority of  the  said  Chief  Justice,  he  was  by  his  own  procurement,  order  and 
command  supported  in  that  behalf  by  the  means  and  use  of  said  armed  men, 
so  commanded  and  controlled  as  aforesaid,  and  so  the  said  William  Vi.  Holden, 
Governor  as  aforesaid,  did  in  the  way  and  manner,  and  by  the  means  aforesaid, 
procure,  order  and  command  the  said  George  W.  Kirk,  so  charged  by  said  writ  of 
hnbmi  corpus,  to  refuse  to  make  due  return  of  or  to  the  same,  and  produce  the 
IkhIv  of  the  said  Adolphus  G.  Moore,  before  the  said  Chief  Justice,  according  to 
the  exigency  of  the  said  writ,  and  to  resist  the  same  and  the  lawful  autliority  of 
the  said  Chief  Justice,  and  did  himself  then  and  there  in  the  way  ami  manner  and 
by  the  means  aforesaid,  resist  the  due  execution  of  the  said  writ,  and  the  lawful 
authority  of  the  said  Chief  Justice,  and  did  then  and  there  in  the  way  and  manner, 
anil  by  the  means  and  armed  force  aforesaid,  suspend  the  privilege  of  the  writ  of 
httbc^u  corpus,  and  did  unlawfully  and  violently  seize,  detain,  hold,  imprison  and 
deprive  of  his  liberty,  the  said  Adolphus  G.  Moore,  and  for  a  long  time,  to-wit : 
for  the  space  of  one  calendar  month,  after  the  said  Chief  Justice  had  adjudged 
such  det4mtion  illegal,  did  continue  to  hold  and  detain  and  caused  to  be  held  and 
detained  said  Adolphus  G.  Moore,  and  did  In  the  way  and  manner  and  by  the 
means  aforesaid,  make  the  miUtarys  upcrsede  and  prevail  over  the  lawful  civil 
power  of  the  State,  all  of  which  adts,  matters  and  things,  the  said  William  W. 
Holden,  Governor  as  aforesaid,  did;  as  aforesaid,  in  violation  of  his  solemn  oath 
of  ofBce,  and  whereby  he  the  sa/i  William  W.  Holdeh,  Governor  as  aforesaid, 
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did  then  and  there  commit  high  crimes  and  misdemeanors  in  office,  against  tlic 
Constitution  and  laws  of  said  State,  and  the  peace,  di^^ity  and  interests  thereof. 

Article  VI. 

That  the  said  William  W.  Holdcn,  Governor  of  the  State  of  North  Carolhia, 
heretofore,  to-wit ;  in  the  months  of  June,  July  and  August,  in  the  year  of  our 
Loi*d  one  thousand  eight  hundred  and  sevcnt}',  under  colot  of  his  said  office,  un- 
lawfully recruited,  armed  and  equipped  as  soldiers  a  large  number  of  men,  to-wit : 
five  hundred  men  and  more,  and  organized  them  as  an  anny,  and  appointed  offi- 
cers to  command  and  use  such  armed  men  as  he,  the  said  William  W.  IloUlen, 
Governor  as  aforesaid,  und«r  coler  of  his  said  office,  might  from  time  to  time 
order  and  direct ;  that  during  the  said  months  of  June,  July  and  August,  he,  the 
said  W^illiam  W.  Holden,  Governor  as  aforesaid,  under  color  of  his  snid  office, 
placed  a  largo  number  of  said  armed  men  under  the  immediate  command  and 
control  of  one  George  W^  Kirk,  as  Colonel,  aided  by  one  B.  G.  Burgcn,  as  Lieu- 
tenant Colonel,  one  H.  C.  Yates,  as  Major,  and  sundry  other  persons  as  Captains 
and  Lieutenants,  and  sent  such  last  mentioned  armed  men  under  the  immediate 
command  of  Gooixe  W.  Kirk,  as  Colonel,  B.  (}.  Burgen,  as  Lieutenant  Colonel, 
H.  C.  Yates,  as  Maior,  and  said  sundry  other  persons  as  Captains  and  Lieutenants, 
in  the  County  of  Caswell,  and  by  the  procurement,  order  and  command  of  him, 
the  said  William  W.  Holden,  Governor  as  aforesaid,  under  color  of  his  said  office, 
tl^e  said  armed  men  last  aforesaid  seized,  held,  detained  and  imprisoned  in  said 
County  of  Caswell,  John  Kerr,  Samuel  P.  Hill,  Jesse  C.  Griffith,  Frank  A.  Wiloy, 
J.  T.  Mitchell,  Thomas  J.  Womack,  A.  G.  Yancey,  John  McKee,  A.  A.  Mitchell, 
Yancey  Jones,  J.  M.  Ncal,  William  B.  Bowe,  Barzillai  Graves,  Nathaniel  M. 
Roane,  Robert  Roane,  James  R.  Fowler,  M.  Z.  Hooper,  James  C.  Williamson  and 
Peter  H.  Williamson,  peaceable  and  law-abiding  citizens  of  said  County,  then  and 
there  engaged  about  their  lawful  business;  that  the  said  John  Kerr,  Samuel  P. 
Hill,  Jesse  C.  Griffith,  F.  A.  Wiley,  J.  T.  Mitchell,  T.  J.  Womack,  A.  G.  Yancey, 
J.  McKee,  A.  A.  Mitchell,  Yancey  Jones,  J.  M.  Ncnl,  W.  B.  Bowe,  Barzillai  Graves, 
N.  M.  Roane,  Robert  Roane,  J.  R.  Fowler,  M  Z.  Hooper,  Jas.  C.  Williamson  and 
Peter  H.  Williamson,  being  so  seized,  held  detained  and  imprisoned  and  de- 
prived of  their  liberty,  were  then  and  there  in  the  custody  of  the  said  George  W. 
Kirk,  acting  as  Colonel  and  commanding  the  armed  body  of  men  last  aforesaid,f(>r 
by  the  order,  command  and  procurement  of  the  said  William  W.  Holden,  governor 
OS  aforesaid ;  that  the  said  John  Kerr,  Samuel  P.  Hill,  Jesse  C.  Griffith,  Frank  A. 
Wiley,  J.  T.  Mitchell,  Thomas  J.  Woraack,  A.  G.  Yancey,  John  McKcc,  A.  A. 
Mitchell,  Yancey  Jones,  J.  M.  Neal,  William  B.  Bowe,  Barzillai  Graves,  Nathaniel 
M.  Roane,  Robert  Roane,  James  R.  Fowler,  M.  Z.  Hooper,  James  C.  Williamson 
and  Peter  H.  Williamson  being  so  seized,  held  aad  imprisoned  and  deprived  of 
tlieir  liberty,  made  due  application  to    the   Honorable  Richmond  M.   Pearson, 
chief  juslice  of  the  supreme  court  of  said  state,  as  by  law  they  might  do,  for  the 
writ  of  habea*  corptm  to  the  end  that  he,  the  said  chief  justice,  might  duly  ciujuire 
the  cause  of  said  seizure,  detention  and  imprisonment,  and  deliver  them  from  the 
same,  according  to  law ;  that  the  said  chief  justice  i.«*suod  the  writ  othol^cnx  corpim  iit 
the  instance  of  the  said  John  Kerr,  Samuel  P.  Hill,  Jesse  C.  Griffith,   Frank  A, 
Wiley,  J.  T.  Mitchell,  Thomas  J.   Womack,  A.  G.  Yancey,  John  McKee,  A.  A. 
Mitchell,  Yancey  Jones,  J.  M.  Neal,  William  B.  Bowe,  Bar/.ilhii  Graves  NaLliuiiicl 
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M.  Rome,  Robert  Roane,  James  R.  Fowler,  M.  Z.  Hooper,  James  C.  Williamson 
aad  Peter  U.  WlUiamsoc,  on  the  26th  day  of  Jnly,  in  the  year  of  our  Lord  one 
thousand  eu^ht  hundred  and  seventy,  directed  to  the  said  Qcorge  W.  Kirk,  com- 
miuidine:  him  forthwith  to  produce  the  bodies  of  the  said  John  Kerr,  Samncl  P. 
HUl,  Jesse  C.  Griffith,  FranlcA.  Wiley,  J.  T.  Mitchell,  Thomas  J.  Woraack,  A. 
G.  Yanecy,  JohnMcKee,  A.  A.  Mitchell,   Yanecy  Jones,  J.  M.  Neal,  William  B. 
Bowe,  Bandllai  Graves,  Nathaniel  M.  Roane,  Robert  Roane,  James  R.  Fowler,  M. 
Z.  Hooper,  James  C.  Williamson  and  Peter  H.  Williamson  before  him,  the  said 
chief  justice,  at  tlie  chamber  of  the  supreme  court  in  the  city  of  Ralcij^^h  in  said 
state;  that  the  said  Geor^  W.  Kirk  was,  on  tlic  first  day  of  August,  in  the  year 
of  oar  Lord  one  thousand  eij;^ht  hundred  and  seventy,  in  the  county  of  Caswell, 
duly  sen'ed  witli  the  said  writ  of  habeas  corpus^  but  instead  of  making;  due  return 
totlic  said  writ,  stated  that,  "  I  hold  the  said  prisoners  under  orders  from  W.  W, 
Holden,  governor  and  commander-in-chief  of  militia,*' and  refused  to  produce  the 
iKxiies  of  the  said  John  Kerr,  Samuel  P.  HIU,  Jesse  C.  Griffith,  Frank  A.  Wiley, 
J  T.  Mitchell,  Thomas  J.  Womack,  A.  G.  Yancey,  John  McKee,  A.  A.  Mitchell, 
YaDcey  Jones,  J.  M.   Neal,  William  B.  Bowe,  Barzillai  Graves,  Nathaniel  M. 
Roane,  Robert  Roaoc,  J^mies  R.  Fowler,  M.  Z.  Hooper,  James  C.  Williamson  and 
Peter  H.  Williamson  before  the  said  chief  justice,  according  to  the  exigencies  of 
tho  sdid  writ ;  and  thereafter  the  said  (ieorgc  W.  Kirk  continued  to  hold  and 
detain  and  deprive  of  their  liberty  the  said  John  Kerr,  Samuel  P.  Hill,  Jesse  C. 
'iriffitli,  Frank  A.  Wiley,  J.  T.  Mitchell,  Thomas  J.  Womack,  A.  G.  Yancey,  John 
McKoc,  A.  A.  Mitchell,  Yancey  Jones,  J.  M.  Neal,  William  B.  Bowe,  Barzillai 
Graves,  Nathaniel  M.  Roane,  Robert  Roane,  James  R.  Fowler,  M.  Z.  Hooper, 
James  C.   Williamson  and  Peter  H.  WilUamson  for  a  long  time,  to  wit :  For  the 
fipace  of  one  calendar  month,  the  said  seizure  and  detention  of  the  said  John 
Kerr,  Samuel  P.  Hill,  Jesse  C.  Griffith,  Frank  A.  Wilej,  J.  T.  Mitchell,  Thomas 
'I  Womack,  A.  G.  Yancey,  John  McKec,  A.   A.  Mitchell,  Y'anccy  Jones,  J.  M, 
}iQi\],  WillUm  B.  Bowe,  Barzillai  Graves,   Natlianiol  M.  Roane,  Robert  Roane, 
Jaiucs  R.  Fowler,  M.  Z.  Hooper,  James  C.  Williamson  and  Peter  U.  Wiiilamsou 
l»y  the  said  George  W.  Kirk  and  the  military  force  under  liis  command  as  afore- 
said having  been  made  and  continued  as  aforesaid  by  the  orders  of  the  said  Wil- 
liam  W.   Holden,  governor  of  the  state  aforssaid,  he,   the  said   William   W. 
Holden,  governor  as  aforesaid,  well  knowing  that  the  privilege  of  the  writ  of 
h'tfj^yuK  corptin  was  not  suspended,  and  that  the  8i\id  John  Kerr,  Samuel  P.  Hill, 
Jc5S(j  C.  CJrifflth,  Frank  A.   Wiley,  J.   T.   Mitchell,  Thomas  J.   Womack,   A.  G. 
Yancey,  John  McKec,  A.  A.  Mitchell,  Yancey  Jones,  J.  M.  Neal,  William  B.  Bowe, 
Bandllai    Graves,    Nathaniel    M.    Roane,    Robert   Roane,    James    R.     Fowler, 
M.     Z.     Hooper,    James    C.     Williamson    and    Peter    H.     Williamson    were 
•«o     detained    without    anthority    of    law,    whereby    he,    the    saitl    William 
W.    Holden,    governor  as   aforesaid,  did  then  and  there  commit  high  crimes 
nnd  misdemeanors  in  office  against  the  constitution  and  laws  of  said  state,  and 
j*cace,  dignity  and  interests  thereof. 

Article  VII. 

Tliat  the  said  William  W.  Holden,  Governor  of  North  Carolina,  immindful  of 
his  high  duty  to  uphoH  and  protect  the  Constitution  and  laws  of  said  State,  and 
the  good  name,  dignity  and  honor  of  the  pec»plc  thereof,  and  unmindful  of  tho 
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obligation  of  his  solemn  oath  of  office,  under  color  of  liis  said  office,  did,  in  tJio 
months  of  June,  July  and  August,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  seventy,  in  said  State,  without  any  authority  of  law,  but  in  con- 
travention and  subversion  of  the  Constitution  and  laws  of  said  State  and  the 
United  States,  and  intending  to  provoke  and  stir  up  civil  strife  and  war,  recruit 
and  call  together  from  this  State  and  the  State  of  Tennessee  a  large  number  of 
men,  to  wit:  Five  hundred  men  and  more,  many  of  them  of  the  most  reckless, 
desperate,  ruffianly  and  lawless  characters,  and  did  then  and  there  organize,  arm 
and  equip  them  as  an  army  of  soldiers,  and  place  the  same  under  the  chief  com- 
mand of  a  notorious  desperado  from  the  State  of  Tennessee,  by  the  name  of  Geoi;go 
W.  Kirk,  having  falsely  proclaimed  the  counties  of  Alomaace  and  Caswell  in  said 
State  in  a  state  of  insurrection,  and  did  send  large  numbers  of  such  armed  des- 
perate men  into  said  counUes,  under  the  immediate  command  of  the  said  George 
W.  Kirk  and  two  other  desperadoes  from  the  State  of  Tennessee,  to  wit :  One  B. 
G.  Burgen  and  one  H.  C.  Yates,  and  did  there  and  then  without  any  warrant  or 
authority,  seize,  hold,  imprison  and  deprive  of  their  liberty  for  a  long  time,  to- 
wit :  For  the  time  of  twenty  days  and  more,  many  of  the  peaceable  and  law-abiding 

citizens  of  said  counties,  to-wit :  John  Kerr,  Samuel  P.  Hill, Scott,  John  R. 

Ireland  and  many  others,  and  seize,  hold,  imprison  and  deprive  of  their  liberty, 
and  hung  by  the  neck  William  Patton,  Lucian  II.  Murray  and  otlicrs,  and  did 
thrust  into  a  loatlisome  dungeon  jQ0iah  Turner,  Juuior,  and  F.  A.  Wiley ;  and  to 
maintain,  support  and  aid  the  lawless  armed  men  so  organized,  armed  and 
equipped,  did,  under  color  of  his  said  office  from  time  to  time  during  the  said 
months  of  June,  July  and  August,  without  any  lawful  authority,  make  his  warrant 
upon  David  A.  Jenkins,  Treasurer  of  the  State,  for  large  simis  of  money,  to-wit : 
For  the  sum  of  senenty  thousand  dollars  and  more,  and  cause  and  procure  the 
said  David  A.  Jenkins,  the  Treasurer  of  the  State,  to  recognize  such  unlawful 
warrant,  and  pay  out  of  tlio  Treasury  such  said  large  sums  of  money  to  the  agent 
or  paymaster  of  the  said  William  W.  Uolden,  Govctuor  as  aforesaid,  for  the  un- 
lawful uses  and  purposes  aforesaid,  whereby  the  said  William  W.  Ilolden,  Gov- 
ernor as  aforesaid,  did  then  and  there,  and  by  the  means  and  in  the  manner  afore- 
said, commit  a  high  misdemeanor  in  office,  in  violation  of  the  Constitution  and 
laws  of  the  State,  and  of  the  peace  and  interests  and  dignity  thereof. 

Article  VIII. 

Tliat  the  said  William  W^  Holdcn,  Governor  of  the  said  State,  unmindful  of  the 
high  duties  of  Iiis  said  office,  and  tlie  obligations  of  his  solemn  oath  of  office,  and 
contriving  and  intending,  and  with  a  view  and  for  the  pui-pose  of  supporting  and 
maintaining  an  armed  military  force  in  said  State,  which  he  liad  then  and  there 
recruited,  organized  and  formed  for  illegal  purposes,  without  the  sanction  of  tlio 
Constitution  and  laws  of  the  said  State,  but  in  contravention  of  the  same,  did  from 
time  to  Ume  in  the  mouths  of  June,  July  and  August,  in  the  year  of  our  Lord,  one 
thousand  eight  hundred  and  seventy,  under  color  of  his  said  office,  in  said  State, 
witliouttbe  sanction  of  tlie  Constitution  and  laws  of  the  said  State,  and  in  violation 
of  the  same,  make  his  warrants  as  such  Governor  upon  the  Treasury  of  the  said  State 
for  large  sums  of  money,  to-wit:  for  the  sum  of  eighty  thousand  ($80,000)  dollars 
and  more,to  bo  used  for  the  unlawful  purpose  aforesaid;  that  the  said  W.  W.  Ilolden. 
Governor  as  aforesaid,  under  color  of  his  said  office,  then  and  there  persuaded. 


I\    THK    SENATE.  17 

roDBiAXHicd.  incited  and  procured  David  A.  Jenliing,  Treasurer  of  said  State  to 
nxof^lzK  ftucb  and  said  unlawful  warrants  on  the  Treasurer  of  said  State,  and  to 
ddirer  such  and  said  sums  of  money  to  sucli  agents  of  the  said  William  W.  Hoi- 
deo,  goveraor  as  aforesaid,  as  he  the  said  William  W.  Holden,  governor  as  afore- 
said, roicfat  from  time  to  time  designate  and  appoint ;  that  in  pursuance  of  such 
warrantd  aad  orders  of  the  said  W^Uliam  W*.  Holden,  governor  as  aforesaid,  the 
»aid  David  A.   Jenkins,   treasurer  as  aforesaid,  delivered  to  one  A.  D.  Jenkins, 
rtOed  the  paymaster,  appointed  by  the  said  William  W.   Holden,  governor  as 
atorewid,  for  such  purpose,  large  sums  of  money  from  said  trtsasury,  to  wit : 
the  montii  orf  August,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
wrenty,  one  Ricluurd  M.  Allison,  a  citizen  of  the  county  of  Iredell,  in  said  State, 
^roa$^M  hfs  »nlt  in  the  superior  court  of  the  last  named  county,  in  his  own  behalf, 
ttd in  behalf  of  all  the  tax  fmyers  of  said  State,  praying  that  a  writ  of  injunction 
n^l  then  and  there  be  granted,  and  issued  according  to  law,  restraining  the 
aid  David  A.  Jenkins,  treasurer  as  aforesaid,  from  delivering  any  sum  or  sums  of 
money  to  the  said  William  W.  Holden,  governor  as  aforesaid,  or  any  other  persons 
in  obedience  to  such  orders  and  for  such  purposes,  and  also  restraining  the  said 
A.  D.  Jenkins,  &h  such  paymaster,  or  in  auy  other  respect  or  capacity  from  dis- 
bondni^  or  disposing  of  said  sum  of  money  so  in  his  said  hands  or  any  part  thereof 
for  the  purpose  thereof.    That  the  Honorable  Anderson  Mitchell,  judge  of  said 
superior  court,  then  and  tlierv  granted  the  writ  of  injunction  so  prayed  for,  enjoin- 
hi<;  and  f^bidding  the  said  David  A.  Jenkins,  treasurer  as  aforesaid,  from  deliv- 
mng  any  money  from  said  treasury    in  oi>ediencc  to  any  such  warrant  or 
order,  po  made  by  the  said  William  W.  Holden,  governor  as  aforesaid,  and  enjotn- 
iog  and  forf>idding  the  said  A  D.  Jenkins,  as  such  paymaster  or  agent,  from  using 
or  diftlmrsing  the  said  money  or  any  part  of  it,  so  in  his  hands,  to  or  for  the  use  of 
said  armed  body  of  men  for  any  of  the  purposes  aforesaid ;  that  the  said  David  A. 
Jenlkins,  treasurer,  and  the  said  A.   I).  Jenkins,  were  each  duly  served  with  said 
writ  of  injunction,   but  nevertheless,  the  said  William  W.  Holden,  governor  as 
aforesaid,  wickedly  intending  to  nuspind  and   t-nlAcrt  the  laws  of  said  State  and 
to  defj'  and  disregard  the  lawful  authority  of  said  court,  did  afterwards,  to  wit : 
after  the  month  last  aforesaid,  persuade,  incite,  order,  procure  and  command  the 
said  A.  D.  Jenldns  to  defy  and  disregard  tlic  said  writ  of  injunction,  and  to  deliver 
tiie  said  money  so  in  liis  custody  to  another  agent  of  the  said  William  W.  Holden, 
irovenior  a»  aforesaid,  to  1)e  used  for  the  unlawful  puri>ose8  aforesaid ;  that  the 
Mid  A.  D  Jen ii ins,  in  obedience  to  such  last  mentioned  order,  ctimmand  and  pro- 
coreraent  of  the  said  William  W^.  Holden,  governor  as  aforesaid,  and  in  dlsregnnl 
of  «;uch  writ  of  injunction  and  the  lawful  authority  of  said  judge,  did  deliver  the 
said  money  so  in  his  hands  to  another  agent  of  the  said  William  W.  Holden,  gov- 
ernor as  aforesaid,  to  wit:  To  one  Tjirhiril   T  Barn*   to  be  used  for  the  unlawful 
IHirposc  aforesaid,  and  the  said  William   W.  Holden,  governor  as  aforesaid,  did 
then  and  there,  in  the  way  and  manner,   and  by  the  means  and  for  the  jmrpose 
aforesaid,  procure,  order  and  command  the  said  A.  D,  Jenkins  so  to  disregiirtl  and 
dijwjlKry  the  Huid  writ  of  injunction  and  the  lawful  authority  of  said  judge,  and  did 
then  and  there,  and  in  the  way  and  the  manner  and  by  the  means  and  for  the  un- 
lawful purpose  aforesaid,  defy,  disregard,  ignore  contravene,  suspend  and  defeat 
the  lawful  purpose  and  effect  of  the  writ  of  injunction  so  granted  and  Issued  by 
the  said  judge ;  and  thereupon  and  th(;rcafter  the  said  Willhun  W.  Ilolduu,  gov- 
vmffT  a«  aforesaid,  the  said  sum  of  pul)lie  money  thus  transferred  as  aforesaid  to 
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the  hands  of  the  said  Richard  TrKiry,  di"5  order  and  cause  to  be  paid  out  and  dis- 
bursed by  him,  the  said  ^'^*-"rr1  T  Bflny'  to,  for  and  about  the  illegal  purposes 
aforesaid,  to  wit:  The  payment  of  tlie  exi>cnscs  in  Iceeping  on  foot,  sustaining  and 
maintahiing  the  said  illegal  military  force  as  aforesaid ;  whereby  tliu  said  William 
W.  Holden,  governor  as  aforesaid,  was  tlien  and  there  guilty  of  a  high  misde- 
meanor in  his  said  office  in  violation  of  his  oath  of  office,  and  in  subversion  of  the 
laws  of  said  state,  and  the  peace,  interests  and  dignity  thereof. 


(Signed:) 


Presented  Dec.  19tli  1871). 

Attest: 

W.  W.  Gathibr,  Clerk. 


J  AS.  G.  Scott, 
Geo.  H.  Gregory, 
R.  P.  Waring, 
John  W.  Dunham, 
Chas.-W.  Broadfoot, 
Henry  ^  Jordan, 
I.KE  M.  McAfee. 


TH08.  J.  JARVIS, 
Speaker  of  the  Ilonne  of  Heprtnentadt'es. 


Thereupon  the  president  informed  tlic  managers  and  mem- 
bers of  the  house  that  the  senate  would  take  proper  order  on 
the  articles  of  impeachment  of  which  due  notice  would  be 
given  to  the  house  of  representatives.  The  managers  and 
members  of  the  house  of  representatives  then  withdrew  from 
the  senate  chambei . 

The  president  then  retired  from  the  chair,  after  having  ad- 
dressed the  senate  as  follows : 

Senators  :  It  now  l)ecomes  my  duty,  under  the  constitution 
and  laws  of  this  state,  to  retire  for  the  time  being  from  the 
chair  as  your  presiding  officer  to  take  charge  of  another  de- 
partment of  the  government.  Allow  me  senators,  l>etore  I 
retire,  to  return  to  you  individually  and  as  a  body  mj- 
unfeigned  thanks  for  the  courtesy,  kindness  and  consideration 
which  you  have  always  extended  to  my  efforts  as  your  pre- 
siding officer.  The  senate  will  now  proceed  to  elect  a  presi- 
dent pro  tempore. 

Mr.  Graham  offered  the  following  resolution : 


EeaUvedf  That  a  Committee  of  this  Senate  be  appointed  whose  duty  it  sliall  be 
forthwith  to  proceed  to  the  residence  of  His  Honor,  Chief  Justice  Pearson,  and 
respeetfuUy  notify  him  that  it  is  the  pleasnre  of  this  body,  before  whom  articles 
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of  Impeachment  have  been  pref oired  against  the  OoTemor  of  the  State,  to  or- 
j^aauEe  a  court  of  impeachment  on  Friday,  the  28rd  inft 

And  the  resolution  was  adopted — ^yeas  24,  nays  18.  The 
president  designated  Mr.  Cowles  to  constitute  the  committee 
to  carry  ont  the  resolution. 

i>n  motion,  two  copies  of  tlie  articles  of  impeachment  for 
each  senator  were  ordered  to  be  printed. 

On  motion,  the  articles  of  impeachment  were  ordered  to  be 
engrogsed. 
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THE  TRIAL  OF  WILLIAM  W.  HOLDEN, 


GOVERNOR  OF  NORTH  CAROLINA, 


FOR   HIGH    CRIMES   AND    MISDEMEANORS, 


THE  STATE  OP  NORTH  CAUOLINA  vs.  WILLIAM  W.  HOLDEN. 


TiiK  CArnY)L,  December  28,  187n. 

The  hour  ot  12  in.  liaving  arriv^ed,  the  Chief  Justice, 
accompanied  by  Messrs.  Jones  and  I^hman^  entered  tlie  senate 
chamber  and  took  liis  seat  as  presiding  oflScer. 

Upon  assuming  the  chair,  the  Chief  Justice  said  : 

Senators:  Having  been  notified  by  tlie  senator  from 
Yadkin  and  Surry,  I  am  present  to  take  part  in  forming  a  court 
for  the  trial  of  tlie  governor  of  the  state.  There  is  one  cjiies- 
tion  which  has  been  called  to  my  attention.  I  noticed  tluit  in 
the  trial  of  the  president  of  the  United  States,  the  cliiet 
justice  of  the  United  States  thought  lie  must  take  an  oath 
because  the  constitution  of  the  United  States  does  not  make 
that  a  part  of  his  official  duty.  The  view  that  I  take  of  it  is 
that,  inasmuch  as  by  the  constitution  it  is  made  a  part  of  my 
official  duty  to  take  this  post,  I  think  the  oath  I  have  already 
taken  is  enough.  Therefore  I  shall  not  tiike  another  unles8 
senators  think  it  pro]x;r.  I  have  consulted  with  some  members 
and  they  agree  with  me  in  this  view.  I  suppose  that  it  is  not 
necessary  for  me  to  mention  tliat  I  intend,  ot  course,  to  do  my 
duty  impartially  and  according  to  law,  and  tliat  would  be  the 
substance  of  the  oath. 

The  chief  justice  then  ordered  a  call  of  the  senate,  and  86 
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senators  responded  to  their  names,  and  were  duly  sworn  by  the 
chief  justice,  viz:  Messrs.  Adams,  Allen,  Bellamy,  Brogden, 
Cook,  Council,  Cowles,  Crowell,  Cnrrie,  Eppes,  Flemming, 
Gilmer,  Graham,  Ilawkins,  Ilyman,  Jones,  King,  Lassiter, 
Ledbetter,  Lehman,  Mauney,  McClammy,  Merrimon,  Moore, 
Morchead,  Murphy,  Norment,  Olds,  Price,  Bobbins  of  David- 
Bon,  Bobbins  of  Bowan,  Skinner,  Troy,  Warren,  Whitesides 
ami  Worth. 

The  chief  justice  then  said  :  The  oath  having  been  admin- 
istered, I  announce  that  the  court  of  impeachment  is  organ- 
ize<l  for  business. 

On  motion  of  Mr.  Graham,  it  was  ordered  that  the  rules 
adopted  b\'  the  senate  for  the  government  of  the  impeachment 
trial  be  retained  for  the  use  of  this  body  until  further  orders. 

On  motion  of  Mr.  Graham,  it  was  ordered  that  the  principal 
clerk  of  the  senate  notify  the  house  that  the  senate  is  organ- 
ized for  the  trial  of  impeachment  of  William  W.  Iloldcn,  gov- 
ernor of  North  Carolina,  and  are  ready  to  receive  the  managers 
of  impeachment  at  its  bar,  which  was  accordingly  done. 

The  doorkeeper  having  made  the  proclamation  provided  in 
the  rules  adopted  by  the  court,  the  clerk  and  doorkeeper  were 
sworn  in. 

On  inoti<in  it  was  ordered  that  the  doorkeeper  arraiige  scats 
in  front  of  the  bar  for  the  accommodation  of  the  managers 
from  the  house. 

The  chief  justice  stated  that  the  doorkeeper  had  delivered 
the  message  to  the  house,  and  the  return  was  that  the  managers 
would  appear  in  the  senate  chamber  at  1  o'clock. 

On  motion  of  Mr.  Bobbins,  of  Bowan,  it  was  ordered  that 
the  court  take  a  recess  tmtil|  five  minutes  to  one. 

The  hour  of  one  having  arrived,  the  committee  announced 
the  return  of  the  chief  justice. 

The  doorkeeper  announced  the  arrival  of  the  board  of  man- 
agers from  the  house.     The  chief  justice  invited  them  forward. 
Mr*  Sparrow,  (chairman  of  the  board  of  managers,)  said  ; 
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Mr.  Cliief  Justice,  we  are  requested  by  tlie  house  of  repre- 
sentatives as  its  managers,  to  demand  tliat  the  senate  take  pro- 
cess against  William  W.  Holden,  that  he  may  answer  at  the 
bar  of  the  senate  upon  the  Articles  of  Impeachment  heretofore 
preterred  by  the  house  of  representativeSj  through  its  man- 
agers before  the  senate. 

On  motion  of  Mr.  Lehman,  it  was  ordered  that  a  summons 
be  issued  to  William  W.  Iloldcn,  governor  ot  the  state  of 
Iforth  Carolina,  to  appear  and  answer  the  Articles  of  Impeach- 
ment hei^tofore  exhibited  against  him,  and  the  said  sunnnons 
be  made  returnable  forthwith. 

On  motion  of  Mr.  Graliam,  it  was  ordered  that  the  following 
form  of  summons  be  adopted,  to  wit: 

[See  Rules  second  day.] 

The  chief  justice  announced  that  the  doorkeeper  had  served 
Ihe  summons,  and  that  the  governor  would  appear  before  the 
court  by  counsel. 

Mr.  R.  C.  Badger,  counsel  for  the  governor,  appeared  before 
the  bar  and  read  the  following  reply  to  the  summons,  to  wit : 

Mr.  Chief  Justice:  I,  William  W.  Ilolden,  govenior  of 
Xorth  Carolina,  having  been  served  with  a  summons  to  appear 
before  this  honorable  court,  sitting  as  a  Court  of  Impeachment 
to  answer  certain  articles  of  impeachment  found  and  presented 
against  me  by  the  honorable  the  house  of  representative  of 
the  State  of  Xorth  Carolina,  do  hereby  enter  my  appearance 
\)j  my  counsel,  Richard  C.  Badger,  who  has  my  warrant  and 
authority  therefor,  and  who  is  instructed  by  me  to  ask  of  this 
honorable  court  a  reasonable  time  for  the  preparation  of  my 
answer  to  said  articles.  The  time  has  been  so  short  since  niv 
ienpeachmcnt  that  I  have  not  yet  received  replies  from  other 
members  of  the  bar  to  whom  I  have  written,  requesting  them 
to  appear  as  my  counsel  in  this  honorable  court.  I  therefore 
respectfully  ask  tliat  the}^  may  be  hereafter  added  to  the  coun- 
sel already  employed  bj  me.  After  a  careful  examanation  ot 
the  articles  of  impeachment  and  consultation  with  my  comisel, 
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I  am  satisfied  that  at  least  thirty  days  will  be  necessarj'  for  the 
preparation  of  my  anfiwer,  and  I  respectful!}'  ask  that  it  In? 
allowed. 
(Si^ed)  T\r.  W.  lIoLDEX. 

liidiard  C.  Badger,  of  counsel  fs^r  tlie  respondent,  moves 
tbe  court  for  the  allowance  of  tliirty  days  tor  the  preparation 
of  the  answer  to  the  articles  of  nnpeaclunent,  and  in  support 
of  the  motion  makes  the  following  professional  statement : 

Tlie  articles  are  eight  in  number,  involving  many  questions 
«jf  law  and  a  verv  <n"eat  number  of  facts.  Tliev  were  exhibited 
in  tlie  senate  on  Mondav,  the  10th  daA'  of  December,  instant, 
and  their  contents  only  brought  to  the  knowledge  of  tlie  re- 
ipondent  on  the  day  following,  when  they  appeared  in  ovio  of 
the  daily  nespaj)ers  published  in  the  city  of  Kaleigh. 

The  respondent,  on  account  of  the  shortness  ol  time,  has 
not  yet  had  rej)lies  from  tire  other  counsel  to  whom  he  has 
applied  to  appear  for  him  jointly  with  myself,  and  this  sensoii 
of  the  year  at  which,  according  to  the  customs  of  this  countr\\ 
all  i>er8ons  make  their  arrangemonts  for  the  incoming  year,  will 
cause  the  loss  o^'  at  least  .seven  of  the  (hiys  asked  for. 

<Sigi2ed)  It.  C.  1>ai»(;ki{, 

Goxinsdfor  the  Jitxjx^mJtnt 

Chief  Justice:  The  managers  have  heard  the  motion  ;  v.hal 
disposition  Anil  they  make  of  it  ? 

Mr.  Sparrow  6iiid  it  was  the  desire  ot  the  managei's  that  the 
respondent  should  have  full  time  to  prepare  his  reply  to  the 
•charges  presented  against  liim,  and  he  was  instructed  to  say  the 
?tiine  asked  tor  would  be  agi-eeable  to  tlic  Board  of  Managei-s. 

The  Chief  Justice  said  tliat  if  no  objection  was  made  by  the 
icourt,  the  motion  would  Ije  considered  gratfitol. 

Objection  was  made. 

Mr.  Sparrow  said  the  Board  of  Managers  desired  to  know  if 
the  respondent  would  ask  for  a  longer  time  after  the  expij-a 
tiuB  of  the  thirty  days  asked. 
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Mr.  Badger  assured  the  Court  that  the  governor  Trould 
throw  no  obstacle  in  tlie  way  to  delay  the  trial,  but  simply  de- 
sired the  time  necessary  to  complete  his  reply. 

On  motion  of  Mr.  Graham,  it  Avas  ordered  that  the  res- 
pondent file  his  answer  to  the  Articles  of  Impeachment  on  or 
before  the  23d  day  of  Januar}%  1871,  and  that  the  managers  of 
impeachment  file  their  replication  thereto  within  six  days^ 
thereafter,  and  that  the  matter  stand  for  trial  on  the  30th  dav 
of  January,  1871. 

The  Chief  Justice  gave  notice  that  the  court  would  stand 
adjourned  until  the  23d  of  January. 
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SEOONB  DAY. 

Senate  Chamber,  JannaTj  23d,  1871. 

At  12  in.,  pursuant  to  adjournment,  the  Clnef  Justice  having* 
taken  the  chair,  the  senate  proceeded  to  the  consideration  of 
tbe  articles  of  impeachment  exhibited  against  Wilh'ani  "VV. 
Holden,  governor  of  North  Carolina.  Proclamation  was  made 
in  due  form  by  the  doorkeeper. 

Tlie  following  senators  were  then  duly  qualified  by  the  chief 
jnstice,  to  wit :  Messrs.  Albright,  Barnett,  Battle,  Beasley, 
Brown,  Dargan,  Flythe,  Graham  of  Alamance,  Latham,  Linney, 
Love,  Speed  and  Waddell. 

On  motion  of  Mr.  Graham,  of  Orange,  it  was  ordered  that 
tbe  additional  rules  fur  the  government  of  the  impeachment 
trial  lieretofore  adopted  by  the  senate,  be  the  rules  of  this 
Ikj(1v  until  further  orders.     The  rules  are  as  follows: 


RrLE  1.  Bef  jre  proceeding  to  the  consideration  of  the  Articles  of  Impeach- 
ment, the  pre&iding  officer  shall  odmlnister  to  the  members  of  the  Senate  then 
f»rc5cTit  and  to  the  other  members  as  they  shall  appear,  the  foUowlnji;  oath :     "  I 

,  swear  truly  and  impartially  to  trj'  and  determine  the  charjijes  in  the  Articles 

of  Ii:rt>eachment  exhibited  ut^ainst  William  \V.  Holden,  Governor  of  the  State  ol 
North  Carolina,  under  the  Constitution  and  laws  thereof  according  to  the  evi- 
denc'.* :  So  help  me  God  " 

Rilf:  II.  The  Principal  Clerk  of  the  Senate  shall  act  as  Clerk  of  the  Court  of 
ImiJ-L-ii'liruent,  and  shall  record  the  proceedings  of  the  court  in  the  same  manner 
as  Uk-:  legislative  proceedings  of  the  Senate. 

Rnx  III.  The  Doorkeeper  of  the  Senate  shall  execute  all  orders  of  the  pre- 
sidin:^  officer  and  the  Senate,  and  he  may  employ  such  assi-^tance  as  mny  be  nec- 
i'AHark-  for  that  puri>06e. 

Rile  IV'.  Counsel  for  the  parties  shall  be  admitted  to  appear  and  be  hoard 
uyiou  an  impeachment. 

Ri  LS  V.  Before  proceeding  to  the  trial  on  each  day  the  following  proclama- 
tion Hhall  be  mad<)  by  the  Doorkeeper  of  the  Senate :  O  yes,  O  yes,  O  yes  all 
j»ersons  arc  commanded  to  keep  silence  on  pain  of  imprisonment,  while  the  Senate 
of  NorUi  Carolina  Is  sitting  for  the  trial  of  Articles  of  Impeachment  against 
Wniiam  W.  Holden,  Governor  of  North  Carolina. 

Rule.  VI.    That  the  following  form  of  summons  be  adopted,  towit : 


2^  cocjirr  of  dcpeachmexts. 

Thb  State  of  North  Carolina. 
The  Senate  (f  Xoiih  Carolina^ 

to  miHam   W.  liotden,  Oi^ting  ; 

WHBREASf  The  House  of  Representatives  of  the  State  of  North  Carolinn,  <nd, 
on  the  SOUi  dqy  of  December,  1810,  cshibit  to  the  Senate  Articles  of  Iiupcnchnient 
ajj^ainst  you,  the  said  William  W.  Holden,  which  said  articles,  appended  to  this 
summons,  dcn^and  that  you,  the  said  William  W  IToldtn,  should  be  jmtto  answer 
the  acousatioDs  as  set  iortlian  said  articles.  And  that  such  proceedings,  examina- 
tions, tidals  and  judgments  ml^^ht  be  Uiercupon  had  as  arc  a^eeable  to  law  and 
justice,  you,  the  said  WrRiam  W.  Holden,  are  therefore  hereby  summoned  tc 
appear  forthwith  before  the  Scrate  of  North  Carolina,  at  their  cham>  or  in  the 
city  of  Ral«!igli,  then  and  there  to  answer  to  the  said  Articles  of  Impeachment, 
and  there  to  abide  by,  obey  and  pcrfonn  such  orders,  directions  and  judgments  as 
the  Senate  of  North  Carolina  shall  make  in  the  i)remiBcs,  according  to  the  Con- 
stitution and  laws  of  Nortli  CaFolina.  Hereof  you  are  rot  to  fail.  W'itne^s,  R. 
M.  Pearson,  Chief  Justice  and  presiding  officer  of  tlie  sakl  Senate,  at  the  city  oC 
Raleigh,  this  23rd  day  of  December,  1870, 

(Signed,)  R.  M.  Pearson, 

^ahitf  Jnstk'c  S.  (\ 

(PRECEPT.) 

The  State  of  North  Carolina. 

The  Stjiaic  cf  North  Cartiiinu^ 

To  Joiieph  J.  Iiiiberso7i^  (Jnctinij  ; 

You  are  hcKcby  commanded  to  deliver  and  Icaxxj  with  William  W.  Holtlcn,  a 
true  and  attested  copy  of  the  withhi  writ  of  Funmions  and  of  the  Articles  of  Im- 
peachment thereto  appended,  together  witli  i\.  lilvc  copy  of  this  precept,  and  let  it 
l^e  done  forfhwitli. 

Fail  not,  and  make  ret\im  of  this  writ  of  summons  and  prece])t,  with  your  pro- 
ceedings thereon  endoised,  on  the  appearance  day  mentioned  in  said  writ  of 
summons. 

Witness,  R.  M.  Pearson,  Cliief  Justice  and  presiding  officer  of  the  Serute,  at 
file  city  of  Raleigh,  this  2;Jd  day  of  December,  1870. 

(Signed,)  R.  M.  Pearson, 

Ch\*S  JuHlicv  S.  a 

(RETURN.) 

The  foregoing  writ  of  summons  has  been  duly  served  upon  William  W  Holden, 
*iovernor  of  the  State  of  North  Carolina,  by  delivering  to  him  a  copy  of  the 
summons  and  of  the  Articles  of  Impeachment  thereto  appended  and  of  this  pre- 
cept, the  23d  day  of  December,  1870. 

(Signed,)  J.  J.  Rodersox, 

Doorkeeper  ami  Sergeant-at-Annx. 

Rule  VII.    The  hour  of  the  day  at  which  the  Senate  shall  sit  upon  the  trial  of 
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«a  impeachment  shall  be  12  o\*lock,  M.,  and  when  the  hour  for  such  8itting*sabll 

vriTe,  the  presiding  officer  of  the  Senate  shall  so  mnnounce ;  and  tlicrcupon  the 

pm^iding  officer  upon  such  trial  c>hall  cause  ])roclaniation  to  be  made,  and  tlic 

btu^hiessof  the  trial  shall  proceed  until  3  o* clock  and  thirty  minutes,  P.  M., 

onlcsfl  upon  a  motion,  seconded  by  Dno-lifth  of  the  members  present,  the  court 

liiaU  detcmiinc  to  adjourn  earlier  or  sit  longer.    The  adjouninient  of  the  Senate 

fiitUug  in  said  trial  shall  not  operate  as  an  adjournment  of  the  Senate ;  but  on 

soth  adjournment  the  Senate  shall  resume  the  consideration  of  its  legislati>e 

VuMuess. 

Ri'Li  VIII.  All  motions  made  by  tlic  parties  or  their  counsel  shall  be  ad- 
<ii«ased  to  the  prcMdiug  officer,  and  IX  he  or  any  Senator  shall  require  it,  they  eIiuII 
be  comniitted  to  writing  and  read  at  Uie  Clerk's  desk. 

Rfle  IX.  The  Heading  Clerk  of  the  Senate  shall  read  all  paj)cr8  wliieh  may 
W  seiit  to  the  clerk's  desk,  and  act  as  tlie  deputy  of  tlie  Principal  Clerk,  and 
a.«6Ui  in  tlie  perfonnance  of  the  duties  prci^cribed  for  that  officer. 

Rile  X.  Witnesses  shall  be  examined  by  one  person  on  liehalf  of  the  piu*ty 
iatiixlTJcing  tiicm,  and  Uien  cross-examined  by  one  iHjrson  on  the  other  side. 

B;:le  XI.  If  a  Senator  is  called  as  a  witness  he  shall  bu  sworn,  and  give  his 
t<.'Miiuony  stwidiiig  in  his  place. 

RrLE  XII.  If  a  Senator  wishes  a  question  to  be  jmt  to  a  witness,  or  to  olTer  a 
motion  or  order,  (excei>t  a  motion  to  adjourn)  it  shall  be  reduced  to  writuig,  and 
I>nl  Iv  the  presiding  officer. 

Rfjx  XIII.  All  preliminary  or  interloeutory  questions,  and  all  niotioiw  hhall  be 
arirjurd  for  not  exceeding  one-half  hour  on  each  side,  unless  the  Senate  e^hall, 
fcy  order,  exti^nd  the  time. 

Rile  XIV.  Tlie  coi^e  on  each  side  hliull  be  opened  by  one  person.  The  final 
•TTtfJient  on  the  merits  may  l)e  made  !)y  two  ])eri;ons  on  each  hide,  (unlei^s  other- 
wise onlcred  by  the  Senate  upon  applieation  for  that  puriK)se,)  and  the  ar;r  jnieut 
fliall  I'e  ojencd  and  closed  ujion  the  part  of  the  IIouhc  of  Kcpresentatives. 

liiiE  XV.  If  the  Senate  shall  at  any  time  fall  to  sit  for  the  consideration  of 
the  .Articles  of  Im]>eachnient  on  the  day  or  hour  lixed  therefor,  the  Senate  may,  by 
ji:i  order  to  In;  adopted  without  debate,  lix  a  day  and  hour  for  resuming  )«ueh  con- 
^lden^tion-  f 

Rile  XVI.     Witnesses  shall  be  swoni  in  the  following  form  :  ''  You  solemnly 

>w ear  that  the  evidence  jou  fhall  give  in  the  case  now  depending  between  the 

State  of  North  Carolina  and  William  W.  Ilolden,  shall  be  the  truth,  the  whole 

truth,  and  nothing  but  the  truth ;  So  help  you  (iod ;"  which  oath  slu'll  be  admin. 

i'iliTe'iby  the  Clerk  of  the  Senates  or  other  authori».'d  person. 

RrLE  XVII      The  following  pliall  be  the  fonn  of  subpa'na  whieh  shall  be  issued 
uptui  the  application  of  either  of  the  parties  or  their  counsel : 

77*r  iS'naU  of  Xui'th  Caroiiim^ 

To  JoitepJi  J.  lif/bi'i'son^  (irertij*(j  ; 

You  are  hereby  commanded  to  summon to  appear  before  the  Senate  ot 

Xorth  Carfdina  on  the day  of ,  1871,  at  the  Senate  Chamber  in  the  city 

of  Rslcii:h,  then  and  there  to  testify  his  knowledge  in  tlic  cause  whieh  is  before  the 
Senate,  and  in  which  the  Ilouec  of  Representatives  have  impeached  William  W. 
Holden. 
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Fail  not,  and  make  duo  return  of  the  8cr\  ice  of  tliis  snbpoBDa. 

Witness,  William  L.  Saunders,  Clerk  of  the  Senate,  at  Raleigh,  this day  of 

,  1871. 

,  Clerk  of  the  Smote. 

Rule  XVIIL  All  the  orders  and  decisions  shall  be  made  and  had  by  yeas  and 
nays  upon  the  demand  of  one-fifth  of  the  members  present  and  without  debate, 
except  upon  a  vote  of  a  majority  of  the  members  present  allowing  discussion, 
and  in  that  case  no  member  shall  speak  more  than  once  on  one  question,  and  not 
more  than  five  minutes  upon  an  interlocutory  question,  and  not  more  than  ten 
minutes  on  the  final  question,  unless  by  consent  of  the  Senate  to  be  had  without 
debate ;  but  each  Senator  shall  be  permitted  to  file,  within  two  days  after  the  vote 
shall  have  been  taken  upon  the  Articles  of  Imix'achment,  his  written  opinion,  to  be 
l)rinted  with  tlie  proceedings. 

Rule  XIX.  In  taking  the  votes  of  the  Senate  upon  the  Articles  of  Impeach- 
ment, the  clerk  will  read  the  several  articles  successively,  and  after  the  reading  of 
each  article  Hie  Clerk  will  call  the  name  of  each  Senator,  who  shall  rise  in  his 

place  and  thereupon  tlie  presiding  officer  put  the  following  question :  '*  Mr. 

how  say  you,  is  the  respondent,  William    W.  Ilolden,  guilty  or  not  guilty  as 

charged  in Article  of  Impeachment ;  whereupon  each  Senator  shall  answer 

•*  guilty''  or  "not  guilty." 

Rule  XX.  If  the  impecchment  shnll  not,  upon  any  of  the  article  i)resented, 
be  sustained  l)y  the  votes  of  two-thirds  of  the  members  present,  a  judgmtrnt  of 
acquittal  shall  be  entered  ;  but  if  the  person  accused  in  such  Articles  of  Impeach- 
ment bliall  be  convicted  upon  any  of  said  articles  by  the  votes  of  two-thirds  of 
the  nicnibors  present,  the  Senate  shall  proceed  to  pronounce  judgment,  and  a  cer- 
tilled  copy  of  such  judgment  r.hall  be  deposited  in  the  office  of  the  Secretary  of 
SUte. 

On  motion  of  Mr.  Graham,  of  Orange,  it  was  ordered  that 
1  lie  principal  clerk  of  the  senate  notify  the  managers  on  the? 
part  of  the  house  of  representatives,  <hat  the  senate  is  ready 
to  proceed  with  the  trial  of  William  W.  Ilolden,  governor  of* 
North  Carolina,  and  that  seats  are  provided  for  the  managers 
and  counsel. 

Mr,  Sparrow,  on  behalf  of  the  managers,  announced  that 
Messr^:.  William  A.  Graham,  Thomas  Bragg  and  A.  S.  Merri- 
inon  were  associated  with  the  managei^  as  counsel. 

Mr.  Eadger,  in  behalf  of  the  respondent,  announced  that 
Messrs.  J.  M.  MeCorkle,  Nathaniel  Boyden,  William  X.  11. 
Smith  and  Edward  Couigland  were  associated  with  himself  as 
counsel  for  respondent. 

On  motion  ot  Mr.  Graham,  of  Orange,  it  was  ordered  that  the 
doorkeeper  infonn  the  respondent,  W^illiam  "W.  Holden,  and 
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im  counsel,  that  the  senate  is  ready  to  proceed  with  the  trial 
of  the  JDipeachineDt. 

Tlie  answer  of  the  respondent,  William  W.  Ilolden,  gov- 
ernor of  Korth  Carolina,  to  the  ai-ticles  of  impeachment  exhi- 
bited against  him  was  then  I'ead,  as  follows : 

The  mswjOL  of  tlic  said  WlUlam  W.  Golden,  fj^overnor  of  the  State  of  North 
CuollnA,  to  the  >  rticles  of  IbipeAcfatncnt  exhibited  against  him  by  tlie  House 
of  Representatives  of  the  State  of  North  Carolina. 

For  answer  to  the  first  article  he  says :  That  this  respondent  on  the  4th  day  of 
Julj,  1868f  was  inaugurated  governor  of  the  State  of  North  Carolina,  and  entered 
upon  the  discliai^  of  his  duties  with  the  purpose  to  administer  the  government 
'of  said  state  in  strict  accordance  with  the  obligation  of  his  oath  of  ofl9cc,  without 
fsTor  or  aCection,  agreeable  to  the  constitution  and  laws  of  tlic  state,  a  purpose 
vhicfa  he  has  not  intentionally  violated  in  any  of  his  ofiicial  acts.  On  the  first 
diy  of  July,  A.  D.  186S,  Jonathan  Worth,  the  immediate  predecessor  of  this 
rKpondent  in  the  gubernatorial  ofl9ce,  addressed  to  him  a  protest,  of  which  the 
following  is  a  copy : 

STATE  OF  NORTH  CAROLINA, 
Executive  Depautment, 
Raleigh,  July  T,  1S68. 

fitmemor  W.  W.  Holden,  Balelgh,  X.  C.  : 

Sir  :  Yesterday  morning  I  was  verbally  notified  by  Chief  Justice  Pearson  th:it 
in  obedience  to  a  telegram  from  General  Canby,  lie  would  to  day  at  10  a.  m. 
fidminister  to  you  the  oath  required  preliminary  to  your  entering  upon  the  dis- 
tiiarge  of  the  duties  of  civil  Governor  of  the  State,  and  that  thereupon  you  would 
deooand  possession  of  my  office.  I  intimated  to  the  Judge  my  opinion  that  such 
proceeding  was  premature,  even  under  the  reconstruction  legislation  of  Congress, 
and  tiiat  1  should  probably  decline  to  surrender  the  office  to  you. 

At  sundown  yesterday  evening  I  received  from  Colonel  Wllliuma,  commandant 
of  this  military  post,  an  extract  from  the  general  orders.  No.  1^0,  of  Generaj 
"Canby,  as  follows : 

GENERAL  ORDERS,  NO.  120. 

[extract.] 

"  Headquarters,  Second  Military  District, 

Charleston,  S.  C,  June  80.  ims, 

"To  facilitate  the  organization  of  the  new  state  governments,  the  following 
mppointmcntA  are  made :  To  be  Governor  of  North  Carolina,  W.  Vi.  Holden,  Gov- 
ernor elect,  vice  Jonathan  Worth,  removed ;  to  be  lieutenant  governor  of  North 
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Carolina,  Tod  R.  Caldwell,  lieutenant  govcrnoreteet,  to  fill  an  ofigfnrf  Taeancy^  to 
take  effect  July  1,  1808,  on  the  meeting  of  tlie  General  Assembly  of  North 
Carolina.** 

I  do  not  rccof^izc  the  validity  of  the  late  eltctfon,  under  which  yon  and  tliose 
co-operating  with  you,  claim  to  be  invested  witk  the  civil  government  of  tl«e  State. 
You  have  no  evidence  of  your  election  save  the  certificate  of  a  major-general  of 
the  United  States  army.  I  regard  all  you  as,  in  effect,  appointees  of  tlie  military 
power  of  the  United  States  and  not  as  * 'deriving  your  powers  from  the  consent  of 
those  you  claim  to  govern.**  Knowing,  however,  that  you  are  backed  by  miHtary 
force  here,  which  I  could  not  resist  if  I  would,  I  do  not  deem  it  necessary  to  offer 
a  futile  opposition,  but  vacate  the  office  without  the  ceremony  of  actual  eviction^ 
offering  no  further  opposition  than  this,  my  protest  I  would  submit  to  actual 
expulsion,  in  order  id  bring  before  the  Supreme  Court  of  the  United  States  tho 
question  as  to  the  constitutionality  of  the  legislation  under  which  yoa  elaim  to  be 
the  rightful  Governor  of  the  State,  if  the  past  action  of  that  tribunal  furnished  any 
hope  of  a  speedy  tilal.  I  surrender  the  office  to  you  under  what  I  deemed  mili- 
tary duress,  without  stopping,  as  the  occasion  would  well  justify,  to  comment 
upon  the  singular  coincidence  that  the  present  State  Govcniment  is  surrendered, 
as  without  legality,  to  him  whose  own  official  sanction,  but  three  years  ago,  de- 
clared it  valid. 

I  aniy  very  respectfully, 

JONATHAN  WORTH, 
Oovcmor  of  North  Carolina. 

But  this  respondent  was  disposed  to  ascribe  this  protest  against  the  constitc- 
tlonallty  of  the  legislation  under  which  he  hud  been  elected,  to  causes  operating 
solely  upon  him  by  whom  it  had  been  offered,  and  cherished  the  hope  Umt  it  was 
not  concurred  in  by  any  considerable  body  of  his  fellow-citizens,  but  tliat  they 
had  resolved  to  submit,  in  good  faith,  to  Uie  reconsU*uc>tion  acts  of  Congress,  and 
to  aid  him  in  giving  effect  to  the  same.  The  protest  aforesaid  was  taken  up  by 
various  ncwsi>apers  tliroughout  tlie  State,  Uie  sentiments  therein  expressed  were 
lauded  and  endorsed,  and  unmistakable  evidence  given  that  tlie  government  of  the 
State  was  regarded  by  many  as  illegal  in  its  character,  and  was  submitted  to  only 
because  of  inability  to  ovcrtlirow  it^  Not  long  after  the  induction  of  this  respond- 
ent to  office,  he  became  officially  cognizant  of  a  settled  design,  existing  in.  various 
parts  of  the  State,  through  the  aid  of  secret  combinations  of  a  political  character, 
of  which  he  believes  the  aforesaid  protest  was  the  nucleus,  practicalTy  to  render 
null  and  void  said  reconstruction  acts,  and  to  set  at  naught  those  provisions  of  the 
Federal  and  State  constitutions  which  secure  political  and  civil  equality  to  the 
whole  body  of  the  people,  without  respect  to  race,  color  or  previous  condition. 
Detennined  to  avert,  if  possible,  the  evil  consequences  which,  it  was  foreseen 
must  ensue  from  the  attempt  of  such  combinations  to  effect  the  objects  for  which 
they  had  been  organized,  especially  the  purpose  to  assail  by  force  the  right  of  suf- 
frage guaranteed  by  said  acts  to  his  colored  fellow-citizens,  this  rcsiwndent 
deemed  it  his  duty  to  issue  his  proclamation  of  Oct.  12th,  1808,  setting  forth  tlie 
nature  of  the  govcniment,  giving  warning  of  the  consequences  that  must  follow 
any  attempt  to  subvert  tlie  same,  and  enjoining  all  magistrates,  sheriffs,  and  other 
]^eace  officer*  to  bevJigiliint,  impartial,  fliithfafand  firm  in  the  dfscharge  of  their 
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duiW$,  cxpEainiDg  and  enforcing  Uic  law,  fcflrfdlng  out  offcndcrty  protecting  tbc 
veak  af^aindt  tlie  strong  wlio  may  attempt  to  deprive  tliem.of  their  rights^  to  the 
end  Uiut  thcVielced  may  be  rcstratuedy  tbc^pcaeeof  society  prcaenrcd,  the  good  name 
of  the  State  maintained,  and  the  government  i2<^rpetuatud  on  the  basis  of  freedoui 
tnd  justice  to  all. 

But  ttie  said  combinations  continued  to  gather,  strength.    The  members  thereof 
met  in  secret,  selected  the  victims  to  be  punished,  and  perpetrated  outragcHin  the 
dead  of  night,  throngli  dittgui^cd  parties,  on  ([uiet  and  unoflending  citizans, 
ehitfly   colored  persons,  and  always   of   the   Republican   party.      The   Legis- 
lature,  under   tlie   hope  of   placing  some  check    upon  their   unlawful   acts, 
and  of    affording  some    security  to  the    objects  of  their   vengeance,  passed 
the  act  of  April  12th,  1860,    entitled    ''  An   Act   making    the   act.  ol   going 
masked,  disguised  or  painted  a  felony,'^  which  this  respondent  set  forth  in  his 
proclamation  of  April  lOlh,  18C0,  of  which  the  following  is  a  copy : 

i  PROCLAMATION  BY  IU8  EXCELLENCY,  THE  GOVERNOR  OF  NORXII 

CAROLINA, 

EXECrTrVE-DBPARTKEI^T, 

Ruluigh,  April  10,  1809. 
It  fumy  duty  to  publish  the  following  act,  passed  by  the  Gciierul  Assembly  of 
Xorth  Carolina  at  its  recent  tjesshm  : 

-IN  ACT  XJfcKIXG   TnE  A-CT  OP  0OIII«  MASKED,   DISGUISED  OR   PAIJ5TED  A  FELONY. 

Section  I.  Tfte  General  AxMenMy  of  North  Carolina  do  enacts  Any  pcKou  who 
t>lull  di<>iruii:e  himself  by  painting  his  face,  or  by  rearing  any  mask  or  any  other 
dcvicv  for  tlie  concealment  of  the  face  or  person,  with  intent  to  terrify  or  frlgliten 
any  citizen  of  the  community,  or  pail  thereof,  shall  be  deemed  guilty  ot  u  misde- 
nu-jnor,  and  be  i>unishud  by  line  or  iuiprisonmont  in  tlie  county  juil,  at  the  dis- 
«retion  of  the  court. 

bEC.  2.  Any  person  or  persons,  either  eiagly  or  in  association  with  cacli  oth<ir, 
wh<>,  being  dij^guised  or  masked,  t>r  otherwise  concealed  iu  the  manner  desciibed 
in  the  i^receding  section,  thall  commit  any  trespass  or  act  by  f orcc  or  \  iolenoc, 
which  is  now  a  misdemeanor  by  uuy  statute  of  this  State,  or  at  common  law, 
»hall  be  deemed  guilty  of  a  felony,  and  shall  be  impriboued  at  hard  labor,  in  titc 
penitentiary  for  a  term  of  not  less  than  one  year,  or  more  Uian  ten  years. 

Sec.  3.  Tills  act  shall  p>  into  effect  on  its  ratitlcation,  and  tlie  Governor  shall 
cau^e  the  same  to  be  published  immediately. 

Ratified  the  12lh  day  of  April,  A.  D.  1809. 

No  jierson  in  this  State  can  be  "  in  any  manner  deprived  of  his  life,  liberty  or 
properly  but  by  the  law  of  the  land.''  Evci7  man's  house  is  hit  castle,  into 
which  no  man  can  enter  to  molest  or  disturb  him  unless  by  authority  of  law.  The 
humblest  and  the  poorest  are  entitled  to  this  protection  e(iiiaTly  with  the  wealthiest 
a»d  most  cTcalted.  The  courts  will  extend  this  protection,  and  the  Executive  is 
prepared  to  subtain  the  courts,  and  to  do  ever}tlilng  within  the  sphere  of  his^ 
;>ower»  and  duties  to  preserve  iK*ace  and  good  order  in  society.  Bands  of  men 
who  go  masked  and  armed  at  night,  causing  alarm  and  terror  in  neighborhoods, 
dnd  committing  acts  of  violbnce*  on*  ttio-  Inoffensive  and  defenceless,  wiUlbe  fOl- 
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lowed  and  brougbtlx)  JMticc;  and  depredators  and  robbers,  whollveon  the  honest 
earnings  of  others,  will  be  made  to  feel  the  penalty  due  to  their  crimes. 

It  is  liopcd  tlie  evils  complained  of,  and  which  are  confined  to  a  few  localities, 
will  speedily  cease.  The  great  body  of  the  people  of  the  State  are  submitting 
quietly  and  peaceably  to  established  a«thority,  and  laboring  assiduously  to 
retrieve  their  fortunes  and  improve  their  condition.  I  appeal  to  this  great  body 
of  the  people  to  unite  with  me  in  discountenancing  and  repressing  the  evils 
referred  to.  Public  opinion  properly  embodied  and  expressed  will  be  more 
effectual  in  repressing  thnse  evils  and  In  promoting  the  general  good  that  will 
result  from  the  complete  establishment  of  peace  and  order  in  every  neighborhood 
in  the  State,  than  the  execution  of  the  law  Itself  against  offenders  in  a  few  indi- 
vidual cases.  I  respectfully  and  eamcsetly  invoke  this  public  opinion.  By  the 
regard  which  we  all  have  for  the  peace  of  society  and  the  good  name  of  the  State, 
I  call  upon  every  citizen  to  unite  with  tne  (n  discountenancing  disorders  and  vio- 
lence of  all  kinds,  and  in  fostering  and  promoting  confidence,  peace  and  good 
will  among  the  whole  people  of  Uie  State 

^'^y'fi  Done  at  our  City  of  Raleigh,  tills  the  16tli  day  of  April,  one  thousand 
§30b^a«b§  eight  hundred  and  sixty-niihe,  and  in  tlie  year  of  the  Independence  of 
the  United  States  the  ninety-third* 

W.  W.  HOLDEN,  Oiwenior. 
By  tlie  Governor : 

W.  R.  Richardson,  Aditig  PriiHite  Sea-etary. 

For  a  more  detailed  statement  of  the  purposes  and  objects  of  the  said  secret  i)o- 
litlcal  combinations,  and  of  the  means  which  they  adopted  to  effect  said  purposes 
and  objects,  and  of  the  outrages  which  they  pei-pctrated,  this  respondent  refers  to 
his  message  of  Novem||^  22d,  1870,  to  the  Honorable  the  General  Assembly  of 
North  Carolina,  and  quotes  therefrom  as  follows : 

"These  combinations  were  at  first  purely  political  in  their  character,  and 
many  good  citizens  were  induced  to  join  them.  But  gradually,  under  the  lead 
ership  of  ambitious  and  discontented  politicians,  and  under  the  pretext  that 
society  needed  to  be  regulated  by  some  authority  outside  or  above  the  luw,  their 
character  was  changed,  and  tliesc  secret  Klans  began  to  commit  murder,  to  rob, 
whip,  scourge  and  mutilate  unoffending  citizens.  These  organizations,  or  these 
combinations  were  called  the  Kuklux  Klan,  and  were  revealed  to  the  public,  as  the 
result  of  tlie  measures  whick  I  adopted,  as  *  Th4i  Cwistitutianal  Union  Guardn,^ 
*  The  White  Brotherhood,'*  and  *  The  ImMble  Empire,'  Unlike  other  secret  politi- 
cal associations,  they  authorized  tlieusc  of  force,  with  deadly  weapons,  to  influence 
the  elections.  The  members  were  united  by  oaths  which  ignored  or  repudiated 
tlie  ordinary  oaths  or  obligations  resting  upon  all  other  citizens  to  respect  the  laws 
and  uphold  the  government;  these  oaths  Inculcated  hatred  by  the  white  race 
against  the  colored  race ;  the  members  of  the  Klan,  as  above  stated,  were  hostilo 
to  the  principles  on  which  the  government  of  the  State  had  been  reconstructed, 
and,  In  many  respects,  hostile  to  the  government  of  the  United  States.  They  met 
in  secret,  In  disguise.  In  arms.  In  a  dress  of  a  certain  kind  Intended  to  conceal  their 
persons  and  their  hor8es,and  to  terrify  those  whomtliey  menaced  or  assaulted. 
They  held  their  camps,  and  under  their  leaders  they  decreed  judgment  against  their 
peaceable  fellow-citlzons,  ttom  mere  intimidation  to  scourglngs,  mutilations,  the 
burning  of  churches,  school-houses,  mills,  and  In  many  cases  to  murder.    This 
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orgMilntlon,  under  different  uuncs,  but  cemented  bj  a  common  purpose,  is  be- 
liercd  to  haTe  embcveed  not  lees  than  for^  thousand  voters  lu  North  Carolina.    It 
was  gOTemed  bj  rales  more  or  less  military  in  their  character,  and  struclc  its  Tic- 
time  with  such  secrecy,  swiftness  and  certain^  as  to  leave  thcni  little  hope  either 
for  escape  or  mercy.    The  members  were  swom  to  obey  the  orders  of  their  ctmpo 
CTcn  to  asaassinatlon  and  murder.    Thej  were  tauj^ht  to  regard  oatlis  administered 
before  magistnites  and  in  courts  of  justice,  as  in  no  degree  bbidin^r  when  they 
were  called  upon  to  give  tcstimouy  against  their  confederates.    Tlicy  were  sworn 
to  iKcep  the  secrets  of  the  order—to  oIm!^'  the  commands  of  the  chief — to  go  to  the 
rescue  of  a  member  at  all  haizards,  and  to  swear  for  him  as  a  witness,  and  acquit 
htm  as  a  juror.    Conse<iuent^',  grand  juries  in  many  counties  frequently  refused 
to  find  bills  agninst  the  members  of  the  Klan  for  t!ie  gravest  and  most  tlagrant 
violutions  of  law ;  and  when  bills  were  found,  and  the  parties  were  arruit^ed  for 
trial,  witnesses,  members  of  the  order,  would  in  nearly  every  vanc  e(»nie  forward, 
and,  taidng  an  oath  before  the  Court  on  the  Holy  Evuoi;elist^to  tell  tlie  truth, 
tiie  whole  truth,  aud  nothing   but   the  truth,  ^ouUl  swenr  fulsely,  and  would 
thus  defeat  the  ends  of  justice,    Tlicrc  are,  at  least,  four  juiI;j:o.-»  and  four  soliei- 
lors  in  the  State  who  will  l»ear  witness  to  the  fact,  from  their  own  exporienec,  that 
it  was  very  diflicult,  if  not  impossible,  to  convict  members  of  thio  Klun  ot  crimes 
and  misdemeanors.     I  have  information  of  not  less  tlinn  twenty  live  murders  com- 
mitted by  members  of  this  Klan,  in  varioudeountie^  of  the  t^tatc,  and  of  hundreds 
of  cases  of  scoun^ing  and  whipping.     Very  few,  if  any,  eonvutionii  have  followed 
In  these  cases.     The  civil  Uiw  was  i>owerlesfi.     One  State  Senator  wan  murdered  in 
the  open  day  in  a  county  court-house,  and   another  Stale  .S«  iiator  was  driven 
from  the  State,  solely  on  aeeount  of  their  political  opini()ii>.     In  neither  case  was 
a  bill  found  by  a  grand  jurj*.    A  respectable  and  unofli  Mdini;  colored  man  was 
taken  from  his  bed  at  night,  and  hanged  by  the  neck  until  he  wa>-  di  ad,  within  u 
fchort  distance  of  a  county  court-house.     Anether  colored  Man  was  drowned  be- 
can>e  he  spoke  publicly  of  persons  who  aided  in  the  eomml.vinn  (»f  ihU  crime.     No 
niUs  were  found  in  these  cai»«is.     A  crlpi'lcd  white  man,  a  native  (^f  Vennont,  was 
cruelly  whipi>ed  because  ho  was  teaching  u  colored  sciiool.     No  bill  wu-j  found  in 
this  ca?c.     The  sheriirof  a  county  was  waylnid,  >\:oi  ai»d  killt  d  on  a  public  high- 
way, and  the  colonel  of  a  county  was  shot  and  killed  in  the  ojan  day,  while  en- 
gaged in  bib  usual  bubines**.     A  county  jail  was  brokei  open  and  live  men  taken 
out  and  their  tliroats  cut.     Another  jail  was  broken  open,  and  men  taken  out  and 
ehot,  one  of  whom  died  of  his  wound.    Another  jail  v.  as  broken  open,  and  a 
United  State's  prisoner  released.     No  puni«hments  followed  In  these  cases.    The 
meml>ei8  of  this  Klan,  under  the  orders  of  Ihcir  chiefs,  had  ridden  through  many 
neighborhoods  at  night,  and  hud  punished  free  citizens  on  account  of  their  politi- 
cal opinions,  aud  had  so  tcrrlfled  many  of  them  by  threat*^  of  future  visitations  of 
vengeance  that  they  fled  from  their  houses,  took  refuge  in  the  woods  and  did  not 
dare  to  appear  in  public  to  exercise  their  riglil  of  sullrage.     Some  of  these  victims 
were  shot,  some  of  them  were  whipped,  some  of  them  were  hanged,  some  of  tliem 
were  drowned,  some  of  them  were  tortured,  some  had  their  mouths  lacerated  with 
gsgs,  one  of  them  had  his  ear  cropped,  and  others,  of  both  sexes,  were  subjected 
to  indignities  which  were  disgraceful  not  merely  to  civilization  but  to  humanity 
itself.    The  members  of  this  Klan,  under  the  orders  of  their  chiefs,  had  ridden,  defi- 
antly and  unmolested,  through  the  towns  of  Hillsborough,  Chapel  IIIll,  Pittsbo- 
roogh  and^^raham,  committing  crimes,  dcf}'iDg  the  lawful  authorities,  aud  caus- 
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ing  real  alarm  to  all  p^ood  iHiopIc.    In  fine,  gentlemen,  there  vaa  no  remedly   fixr 
tiic8C  evils  tbrou^fh  the  civil  law,  and  but  for  tlie  U8c  of  the  mflitaiy  aim,  to  vliStfli 
1  wau  eomi>ellcd  to  resort,  the  whole  fabric  of  eociety  in  the  State  woold  h^we 
been  undemiiiu-d  and  dobtruyed,  and  a  reign  of  lawlessncM  and  anarchy  wi»taJtf 
have  been  c.stabliKbcd.    The  present  State  (rovemnicnt  would  thna  have  fUled   Jn 
the  ;;reat  purpu^c  fur  which   it  wuj  created,  to  wit:  the  protection  of  life  «iwi 
property  under  ciiiial  laws ;  and  necutisarily  tlie  national  government  would  bA^e 
interfered,  and,  in  all  piulial/ility,  would  have  placed  us  upiiu  and  f or  an  indefljoite 
peiiod  under  military  rule." 


Which  he  dcMrc?  to  be  tulvcn  ns  u  part  of  this  an:«wcr,  and  lUl  of  which  he  Is 
l)ared  to  sustain  by  proof. 

This  respondent,   aetuat'd  by  a  sincere  dcflre  ti»  restore  the  ^ood  ordeX"   **' 
society  in  the  Slate,  and  determined  to  uee  all  jeneeful  ways  and  uieiins  to  br  i***^ 
baclc  those  mis;j:uidcd  men  t«»  a  sense  of  their  duty  to  their  fellt)w -citizens,  and    *** 
cause  them  to  abandon  the  said  orjcanizations,  issued,  on  the  20tli  day  of  Octot**^*"' 
IS<W,  his  proehimallon,  of  which  the  following  is  a  cop}- : 

"A  PROCLAMATION  IJY  HIS  EXCKLLENCY,  THE  (iOVEUNOR  OF  NOR 

CAROLINA. 

EXE<;rTIVE  DsrARTMBNT, 

Ralel^'h,  October  :20th,  16(»- 

"Notwithstandinj;  the  existence  of  peace  and  ^ood  order  in  other  portions  of 
tho  State,  I  n.'icard  it  as  my  duty  to  announce  that  in  four  counties,  to  wit: 
Lenoir,  Jones.  Orauijc  and  Cl:ntham  there  is,  and  bus  been  for  seme  months  j  art. 
afccUiiLfof  in.«'UbMrdinatiou  and  insurrection,  insomuch  that  many  good  cltijcen* 
arc  put  in  terror  for  llieir  lives  and  property;  and  it  is  dllUcult,  if  not  imposMblo, 
to  secure  a  full  and  fair  enforcement  of  the  law.  Information  has  reached,  and 
continue^  to  reaeh  the  Exeeutive,  tliat  in  the  above  counties  a  state  of  feellr* 
exists  which  1^  totally  incompatible  with  the  free  exercise,  by  the  friends  of  the 
government,  of  that  independent  expression  of  oi>inion  and  that  freedom  of  action 
which  is  the  birthriifht  of  every  American.  In  Lenoir  and  Jones  various  tliefts 
and  murders  have  been  conmiltted;  jails  have  iK-en  forcibly  oiK-ned  and  the 
prisoners  taken  thence  have  been  murdered  ;  an  oflleer  of  tho  law  has  been 
waylaid  and  slain  on  the  publie  highway,  and  another  oflleer  of  the  law  has 
been  slain  in  ojk'U  day  while  enjpij;etl  in  his  ordiiuiry  avocations.  Private 
dwelUn^s  have  been  entered  and  the  occupants  terrified,  and  some  of  them  whipped 
or  nmrdcR'd :  otliers  have  bei>n  shot  or  cruelly  beaten ;  and  the  result  Is  that  thus 
far  the  civil  law,  tl'.omrh  tinnly  assorted  and  maintained,  has  not  been  adequate  to 
hrituc  the  insubordniate  and  tlie  wicked  to  eondi^  puidshment.  In  Chatluim  the 
jail  has  been  forcibly  opened  and  a  prisoner,  confined  under  sentence  of  a  (  ourt 
of  tlie  United  States,  has  l)een  lilK'rated  and  is  now  at  1ar«(c.  In  Orange  the  jail 
has  been  forcibly  opened  and  two  prisoners  (color<xl  men)  taken  ont  and  shot,  one 
of  whom  has  died  of  his  wounds.  Tlireo  other  colored  men  have  been  hanged 
until  they  were  dead,  one  has  l>een  cruelly  mutilated,  and  others  have  l»cen 
whipiHjd.  White  cithsens  have  been  injured,  iusnlted  and  tcniflcd.  The  Univer- 
sity of  tlie  Stiiti*,  sacred  to  Uio  cause  of  leamintjf,  has  been  repeatedly  invaded  by 
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of  anwd  men  in  dliigiiJse  on  boncback,  and  acts  of  violence  have  been 
ttoeperpKiEtedon  nnoflcndlni;  citizens  and  offlcera  of  the  law.  Many  of  the 
colored  people  in  these  counties,  and  no  inconsiderable  portion  of  the  wliitc 
people,  though  obedient  to  the  law  and  good  citizens,  are  living  nndcr  constant 
ipprelieDsions  that  they  maj  fall  victims  at  any  moment  to  the  malice  of  their 


'^It  it  made  my  daty  nnder  the  constitution  **  to  call  ont  the  militia  to  execute 

the  law,  foppress  riots  or  insurrection  and  to  rei>ol  invasion.**    I  deeply  regret 

tint  it  seems  necessary  to  resort  to  the  military  power  to  enforce  the  law  and  to 

protect  the  citizen.    But  the  law  must  be  maintained.    I  have  waited  in  vain, 

iMpini^  that  a  returning  sense  of  reason  and  justice  would  arrest  these  violations 

of  tlie  law.    But  these  evils,  iustead  of  dimmishing  have  increased,  and  no  course 

iikftto  me  but  to  issue  this  proclamation  of  admonition  and  warning  to  all  the 

pMple  of  tiie  counties  menUoncd,  wliether  engaged  in  tliesc  flagrant  violations  of 

l>v,  or  wliether  indifferent  or  insensible  to  what  is  occurring  in  their  midst    1 

Mt  nil  upon  every  citizen  in  the  counties  aforesaid  to  old  the  civil  power  in  a 

fetrlctt  enforcement  of  tlie  laws.    No  set  of  men  can  take  the  law  Into  their  own 

IttMii.   Every  citizen,  however  humble,  or  whatever  his  color,  has  a  right  to  bo  at 

peice  m  his  own  house,  and  cannot  be  token  thence  except  by  duo  ])roccsB,  and 

cuinot  be  punished  save  by  the  law.    If  there  bo  those  who  counsel  resistance  to 

published  authority,  such  persons  are  traitors  and  should  be  punli«hcd  accord - 

^jr;  if  there  be  those  who,  disguised  or  masked,  enter  the  dwellings  of  oUiers 

^  force  and  commit  acts  of  violence,   such  persons  are  guilty  of  felony,  and 

■iiOQld  be  punished  by  hard  labor  in  the  penitentiary ;  if  there  be  those  who,  wf  th- 

oat  precept  or  order,  hang  or  shoot,  or  otherwise  deprive  any  one  of  life,  such 

pcRoni  are  murderers,  and  should  be  punished  accordingly. 

'*I  now  give  notice  in  the  most  solemn  manner  tlmt  these  violations  of  law  and 

l.H«c  outrages  in  the  aforesaid  Counties  mud  cotxf  ;   otherwise,  I  will  i)rocliiim 

those  counties  in  a  state  of  insurrection,  and  will  exert  the  whole  power  of  the 

8tste  to  enforce  tlie  law,  to  protect  those  who  are  assailed  or  injured,  and  to  bring 

criminils  to  justice.    In  a  matter  like  this  there  should  be  no  party  feeling.    It  is 

my  fixed  puriXMse  to  protect  every  citizen  without  regard  to  his  antecedents,  his 

color  or  his  political  opinions ;   but  to  do  this  the  law  must  be  sacred,  mustbt^ 

ipread  over  all  alike,  and  must  be  inflexibly  maintained. 

*L**5     "Done  at  our  City  of  Raleigh,  this  tbe  20th  day  of  October,  in  the 

>w.tg^i  year  of  our  Lord,  one  thousand  eight  hundred  and  sixty-nine,  and  iu  the 

ninetj-fourth  year  o/  our  Independence. 

W.  W.  IIOLDEN»  Govcrtior. 
By  tbe  Governor : 

W.  R.  RiciLkKDSON,  Priffote  Secretary^ 

The  said  organisations  extended  into  the  counties  of  Aliimance  and  Caswell, 
with,  if  possible,  redoubled  atrocity  in  the  means  to  which  their  members  resorted 
to  cany  out  their  illegal  objects,  when  the  Legislature,  moved  by  the  fearful  dis- 
ORten  which  had  ao  alarmingly  increased  in  these  and  other  counties,  i»assed  the 
act  of  January  20th,  1870,  entitled  "  An  act  to  secure  the  better  protection  of  life 
and  property,**  which  authorizes  and  empowers  the  (Jovemor  *' whenever  in  his 
JadjpBtat  the  civil  authorities  In  any  county  are  unable  to  protect  its  citizens  in 
the  cujyjeut  of  life  and  pro^rty,  to  declare  such  county  to  be  in  a  state  of 
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insurrecUoD,  oud  to  call  into  active  service  the  militia  of  the  State  to  such  aa 
extent  as  may  become  necessary  to  suppress  such  insurrection ;  and  in  such  case 
the  Governor  is  further  authorized  to  call  upon  the  President  for  such  assistance, 
if  any,  as  in  his  judgment  may  be  necessary  to  enforce  the  law." 

Within  a  few  days  after  the  ratification  of  the  said  act,  a  band  of  armed  men,  to 
the  number  of  fifty  or  more,  members  of  the  aforesaid  organization,  disguised  by 
masks  and  other  means,  intending  to  awe  members  of  the  republican  party 
throughout  the  State,  1)y  putting  to  deatii  certain  republican  citizens  of  Alamance 
county,  did,  on  the  night  of  tiie  26th  of  February,  1870,  enter  the  town  of  Graham, 
the  shire  town  of  the  said  county  of  Alamance,  with  the  purpose  and  intent  of 
putting  to  death  every  adult  republican  male  resident  of  the  said  town  of  Graham, 
and,  did,  with  such  purpose  and  intent,  visit  the  houses  of  all  sueh  residents,  and 
did  drag  from  his  bed  and  put  to  death  by  hanging.  In  the  public  square  of  said 
town,  one  Wyatt  Outlaw,  an  old  colored  man,  whose  only  offence  was  that  he  be- 
longed to  the  said  Republican  party.  But  for  the  fact  that  the  other  adult  male 
republican  residents  of  said  town  succeeded  In  making  their  escape,  it  is  believed 
that  they  would  have  shared  the  same  fate. 

This  respondent,  notwithstanding  the  aforesaid  atrocities  so  subversive  of  the 
good  order  of  society,  was  reluctant  to  have  recourse  to  the  extraordinary  means 
provided  by  the  Constitution  of  the  State  and  the  aforesaid  act  of  January  27th, 
1870,  In  order  to  repress  the  same,  but  still  hoped  that  he  could  eficct  tiie  said 
object  by  means  of  the  civil  power  alone.  In  addition  to  the  proclamations  already 
herein  set  forth,  he  addressed  letters  to  various  civil  and  military  ofliccrs  and  clti- 
Kens  of  the  State,  urging  the  necessity  of  repressing  the  said  outrages,  and  of  en- 
forcing the  law.  In  the  early  part  of  1870,  he  enlisted  in  Chatham  county,  the  ser- 
vices of  Captain  N.  A.  Ramsay,  and  In  Orange  county,  of  Captain  Pride  Jones, 
l)Oth  belonging  to  the  political  party  opposed  to  him,  to  aid  in  composing  the 
troubles  In  those  counties. 

The  number  of  the  order  In  Alamance  county,  as  stated  by  a  credible  witness 
under  oath,  was  between  700  or  800 ;  In  Guilford  county  1200 ;  the  number  in 
Caswell  county  was  not  stated,  but  the  order  extended  over  the  State  and  num- 
l)ercd  40,000  members.  Many  citizens  of  Alamance  and  Caswell  counties  had  been 
8courged,  whipped,  mutilated  and  murdci*ed,  with  impunity,  the  civil  law  had  be- 
come a  by-word  and  a  reproach,  and  It  having  become  evident,  in  the  judgment  of 
this  respondent  that  the  civil  authorities  of  the  county  of  Alamance  were  unable 
to  protect  the  citizens  thereof  in  the  enjoyment  of  life  and  property,  this  respond- 
ent deemed  it  his  imperative  duty,  to  exercise  the  powers  vested  In  him  by  the 
Constitution  and  laws  of  the  State,  and  on  tiie  7th  day  of  Murch,  1870,  issued  his 
proclamation  as  Governor  of  North  Carolina,  declaring  the  county  of  Alamance  in 
a  state  of  Insurrection,  of  which  the  following  is  a  copy : 

"  A  PROCLAMATION  BY  HIS  EXCELLENCY,  THE  GOVERNOR  OF  NORTH 

CAROUNA. 

EXECUTIVB  DEPASTMENT) 

Raleigh,  March  7tii,  1870. 

*«  By  virtue  of  authority  vested  in  me  by  the  Constitution  of  the  State,  and  by 
virtue  of  an  act  passed  at  the  present  session  of  the  General  Assemlf  y,  entitled 
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"An  act  to  secure  the  better  protection  of  life  and  property,"  ratifled  the  39th 
dsij  of  Jamuuy,  1870,  and  for  the  reason  that  the  cItU  anUiorities  of  tlie  county 
of  Alamance  are  not  able  to  protect  the  citizens  of  said  county  in  the  enjoyment 
of  life  and  property,  I  hereby  proclaim  and  declare  that  the  county  of  Alamance 
is  tn  a  state  of  Insurrection. 

''On  the  26th  day  of  NoTcmber,  1869,  a  citizen  of  the  United  States,  who  was 
engaged  in  teaching  school  in  said  count}*,  was  taken  from  his  house  by  a  band 
of  men  armed  and  disguised,  and  was  by  them  cruelly  beaten  and  scoui*ged. 

"  On  the  night  of  the  26ih  of  February,  1870,  a  citizen  of  said  county  was 
taken  from  his  house  by  a  band  of  men  armed  and  dis^ised,  and  was  by  them 
hanged  by  the  neck  until  he  was  dead,  on  the  public  square  in  the  town  of  Gra- 
ham, near  the  court  house. 

'*  And  more  recently  the  postmaster  at  Company  Shops,  in  said  county,  an  offi- 
cer of  the  jEfOvemment  of  the  United  Slates,  was  compelled  to  flee  the  county, 
and  while  afysent  a  band  of  men  armed  and  disguised  visited  his  house,  witli  ihr 
purpose,  doubtless,  of  talking  his  life ;  and  this  within  a  short  distance  of  Federal 
troops  stationed  in  said  county,  not  to  overawe  or  intimidate  good  citizens,  but  to 
preserve  tlie  peace  and  to  i>rotcct  the  innocent  and  law-abiding. 

'^  In  addition  to  these  cases  information  has  been  received  at  this  department  that 
pe&ccahle  and  law-abiding  citizens  of  the  county  aforesaid  have  been  molested  in 
their  houses,  have  been  whipped,  shot,  scouigcd  and  tlireutcncd  with  further 
rifitations  of  violence  and  outrage  unless  they  would  conform  to  some  arbitrary 
ctandard  of  conduct  set  u])  by  these  disguised  assassins  and  murderers. 

**  I  liavc  issued  proclamation  after  proclamation  to  the  people  of  the  State, 
warning  offenders  and  wicked  or  misguided  violators  of  the  law  to  cease  their 
evil  deeds,  and,  by  leading  l>etter  lives,  propitiate  those  whose  duty  It  is  to  cnforer 
the  law.  I  have  Invoked  public  opinion  to  aid  me  in  repressing  these  outrages  and 
jirc.*crving  peace  and  order.  I  have  waited  to  see  if  the  people  of  Alamance  would 
asis^mble  in  public  meeting  and  express  their  eoudenmution  of  such  eonduct  by  a 
portion  of  the  citizens  of  llie  county,  but  I  have  waited  in  vain.  No  meeting  of 
the  kind  has  been  hold.  No  expression  of  dlsa])proval  even  of  such  eonduct  by 
the  grcjit  lK>dy  of  the  citizens  has  reached  this  department;  but,  on  the  contrary, 
it  Ls  believed  tliat  the  lives  of  citizens  who  have  reported  these  crimes  to  the 
Executive  have  been  thereby  endangered,  and  it  is  further  believed  that  niany  of 
tb«  citizens  of  the  county  are  so  terrified  that  they  dare  not  complain,  or  attempt 
the  arrest  of  criminals  in  their  midst.  The  civil  olflccrs  of  tlic  county  arc  silent 
and  powerless. 

**Thc  laws  must  be  maintained.  These  laws  aro  over  all.  Every  citizen  of 
whatever  party  or  color  must  be  absolutely  free  to  express  his  political  opinions 
and  must  t>e  safe  in  his  own  house.  These  outrages  and  these  violations  of  law 
must  and  SHALL  cease.  Criminals  must  and  shall  be  brought  to  justice.  The 
whole  power  of  both  governments.  State  and  Federal,  Is  pledged  to  this,  and  this 
power  will  be  exerted.  Crimiuals  who  may  escape  to  counties  adjoining  Ala- 
mance will  be  pursued,  and  if  not  delivered  up  by  the  civil  authorities  of  said 
counties,  or  if  sheltered  or  protected  in  said  counties  with  the  knowledge  of  the 
civil  anthoritiea,  the  said  counties  wUl  also  bo  declared  to  be  In  a  state  of  Insur- 
rection. 

I  earnestly  appeal  to  all  good  citizens  to  aid  the  civil  authorities  in  maintain- 
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log  peace  and  good  order,  and  to  support  me  in  my  purpose  to  protect  life  and 

property  without  regard  to  party  or  color. 

"  Done  at  tlic  city  of  Raleigh,  this  7th  day  of  March,  1870,  and  in  the  94th  year 

of  our  Independence. 

W.  W.  HOLDEN,  Governor, 
By  the  Governor : 

W.  R.  RiCHABDSOM,  PrivaU  SccretMf/, 

And  which  he  prays  may  be  taken  Bt,  a  part  of  this  liis  answer. 

Undeterred  by  the  proceedings  taken  for  the  protection  of  society  in  the 
county  of  Alamance,  the  aforesaid  organizations  continued  to  perpetrate  outrages 
iu  the  county  of  Caswell,  reference  to  some  of  which  is  made  in  a  proclamation 
of  this  respondent  of  July  6, 1870,  of  which  the  following  is  a  copy : 

"A  PROCLAMATION  BY  HIS  EXCELLENCY,  THE  GOVERNOR  OF  NORTH 

CAROLINA. 

ExEcuTivB  Department, 
Raleigh,  June  6th,  1870. 

*'  Wheueas,  In  January  or  February,  1869,  the  house  of  Daniel  Blue,  colored, 
in  the  county  of  Moore,  was  entered  at  niglit  by  a  band  of  disguised  men,  known 
as  Uic  Kuklux  klan,  and  the  wife  of  the  said  Blue,  who  was  pregnant,  and  five  of 
the  children,  were  murdered,  and  the  house  with  the  bodies  of  the  murderd  per- 
sons  aforesaid  was  burned ;  and 

'*  Whereas,  on  the  26th  of  February,  1870,  Wyatt  Outlaw,  colored,  a  citizen  of 
Alamance,  was  taken  from  his  house  in  the  town  of  Graham  by  disguised  persons 
known  as  the  Kuldux,  and  hanged  by  the  neck  until  he  was  dead,  on  a  tree  near 
the  Court  house ;  and 

**  Whereas,  on  the  21st  day  of  May,  1870,  John  W.  Stevens,  white.  State  Sena 
tor  from  the  county  of  Caswell,  was  murdered  in  open  day-light  in  the  court 
house  in  the  village  of  Yanceyville,  by  i>ersons  unknown,  supposed  to  belong  to 
the  Kuklux  klan  aforesaid ;  and 

**  Whereas,  on  the  13th  of  May,  1870,  Robin  Jacobs,  colored,  living  near  Leas- 
buig,  Caswell  county,  was  murdered  at  night  by  a  band  of  Kuklux  klan  aforesaid ; 
and 

"  Whereas,  from  the  2d  of  April,  1870,  to  the  15th  of  May,  1870,  not  less  than 
twenty>one  persons,  white  and  colored,  in  Uie  aforesaid  county  of  Caswell,  were 
cruelly  whipped  and  scoui^ged  by  a  band  or  bands  of  the  aforesaid  Kuklux  klan ; 
and 

"  Whereas,  during  the  week  ending  the  14th  of  May,  1870,  a  colored  man  in  the 
county  of  Lincoln,  was  taken  from  his  bed  at  night  and  tied  to  a  tree  by  a  band  of 
disguised  persons  known  as  the  Kuklux  klan  and  cruelly  whipped ;  and 

**  Whereas,  about  the  same  time,  in  said  county,  a  band  of  men  disguised, 
known  as  the  Kuklux  klan,  in  eidd  county,  shot  a  colored  man  on  the  public  high- 
way, and  then  told  him  they  had  shot  him  through  mistake  for  another  colored 
man,  but  laid  him  on  a  pile  of  fence  rails  and  told  him  to  cry  for  help ;  and 

"  Whereas,  a  colored  man  named  Puryear,  of  the  county  of  Alamance,  supposed 
to  be  half-witted,  having  followed  two  of  the  disguised  murderers  of  Wyatt 
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OvSbw  to  their  homes^  and  luiTiAg  spoken  of  the  fact  publicly,  suddculy  dUap^ 
^leared,  and  was  found  drowned  in  a  mill  pond  with  a  twenty-pound  rock  to  his 
feel;  and 

^  Whereas,  T.  M.  Shoffner,  one  of  the  Senators  in  the  General  Assembly  of  this 

Suie  from  the  coantieB  of  Alamance  and  Gnilf  ord,  has  been  compelled  to  sacrifice 

bis  property,  and,  to  save  his  life,  to  make  his  escape  from  said  county  on  account 

of  his  opposition  to  the  Kuklux  klan  aforesaid,  and  lus  devotion  to  the  govem- 

ment  of  the  United  States ;  and 

*'Whereaa,  on  the  36th  of  May,  1870,  a  most  atrocious  murder  was  committed 
by  thr«e  disguised  men  on  Neill  McLcod  and  Daniel  McLeod,  white,  of  the  county 
of  Cumberland,  and  three  others  of  the  family  were  wounded,  by  tliese  assassins ; 
and 

"Whereas,  in  divers  other  localities,  peaceable  citizens  have  been  insulted  in 
their  homes,  put  in  fear  of  their  lives,  whipped,  scourjsred,  maltreated,  mutilated 
aod  murdered  by  x)erBOn8  disguised  and  known  as  tlie  Kuklux  klan ;  and 

**  Whereas,  retaliation  has  commenced  by  the  burning:  of  barns,  stables  and 
mills;  and 

''^liereas,  all  these  evils  are  to  be  traced  to  the  Kuklux  klan  aforesaid,  though 
no  apology  can  be  offered  for  tlie  retaliation  referred  to,  for  it  is  equally  to  be 
deplored  and  reprobated  as  a  wicked  >iolation  of  the  law ;  and  upon  due  inf orma- 
tioD  laid  before  me,  (which  information  has  not  been  furnished,)  that  bams,  or 
stsbles,  or  mills,  or  dwelling  houses,  have  been  burned  by  incendiaries,  mcntion- 
iii$:  localities  and  the  persons  to  whom  the  said  bams,  or  stables,  or  mills,  or 
dwelling  houses  belonged,  rewards  wiU  also  be  offered  for  the  arrest  and  convie- 
tioQ  of  the  incendiaries  aforesaid. 

**Xow,  therefore,  I,  William  iW.  Holden,  Governor  of  the  State  of  North 
Cirolina,  do  issue  this  my  proclamation,  offering  a  reward  of  FIVE  HUNDRED 
DOLLARS  for  the  arrest  of  each  of  the  murderers  of  the  wife  and  children  of 
Daniel  Blue,  of  each  of  the  murderers  of  Wyatt  Outlaw,  of  each  of  the  murder- 
ers of  Jotm  W.  Stevens,  of  each  of  the  murders  of  Robin  Jacobs,  of  each  of  the 
persons  who  murdered  Puryear,  and  of  each  of  the  persons  who  murdered  Neill 
KcLeod  and  Daniel  McLeod,  and  robbed  the  family  of  the  said  Neill  McLeod, 
together  with  such  evidence  as  vrill  lead  to  the  conviction  of  the  persons  thus 
arrested ;  those  who  planned,  advieed  or  counselled  the  commission  of  this  act ; 
tho^e  who  participated  in  the  act  or  acts  ;  or  those  who  conspired  to  conceal  the 
bodies  of  the  murdered,  or  aided  in  the  concealment  and  escape  of  the  felons. 

And  I  enjoin  upon  all  officers,  civil  and  military,  to  aid  in  bringing  these  and 
all  other  offenders  to  justice ;  and  especially  to  discountenance,  discourage  and 
refoeas  all  organizations  of  men  who  ride  or  walk  at  night  in  disguise,  with  arms 
in  their  hands.  It  is  a  misdemeanor  thus  to  go  disguised,  and  it  is  felony  if  these 
disguised  persons  molest  or  injure  peaceable  citizens  in  their  life  and  property. 


^luST^  Done  at  our  city  of  Raleigh,  this  sixth  day  of  June,  in  the  year  of  our 
^«tfMw.<tfcf  Lord  one  thousand  eight  hnndred  and  seventy,  and  in  the  ninety-fourth 
year  of  onr  Independence. 

W.  W.  HOLDEN,  Goverrwr, 

By  the  Governor : 

W.  R.  RTCHARD809,  PHvoU  Secretary. 

Aad  whidi  he  prays  to  be  taken  as  a  part  of  this  his  answer.    But  the  hope  of  pe- 
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cuniary  reward,  and  the  fear  of  pimisliment  proved  alike  unaTailin^.  Actuated 
by  the  same  imperative  sense  of  duty  by  which  he  was  impelled  in  the  case  of  the 
county  of  i^lamance,  and  it  having  become  evident  to  his  judgment,  that  the  au- 
thorities of  the  county  of  Caswell  were  unable  to  protect  the  citizens  thereof  in 
the  enjoyment  of  life  and  property,  this  respondent,  in  the  exercise  of  the  powers 
vested  in  him  by  law,  on  the  8th  day  of  July,  1870,  issued  his  proclamation,  as 
Governor  of  North  Carolina,  declaring  the  comity  of  Caswell  in  a  state  of  msnr- 
rection,  of  which  the  following  is  a  coyy  : 

A  PROCLAMATION  BY  HIS  EXCELLENCY,  THE  GOVERNOR  OF  NORTH 

CAROLINA, 

Executive  Department, 
Ralcigli,  July  8th,  1870. 
In  accordance  willi  authority  vested  in  me  by  the  Constitution  of  the  State  of 
North  Carolina,  and  by  virtue  of  an  act  passed  at  the  last  session  of  the  General 
Assembly,  entitled  "An  act  to  secure  the  better  protection  of  life  and  property," 
ratified  the  39tli  day  of  January,  1870,  7  hereby  declare  the  county  of  Castoell  fo  be 
in  a  state  of  insurrection, 

^-^'^-^S  Done  at  our  city  of  Raleigh,  this  tlie  8th  day  of  July,  in  the  year  of  our 
^f^,'UfiT4K%  Lord  one  thousand  eight  hundred  and  seventy,  and  in  the  ninety-fourth 
year  of  our  Independence. 

W.  W.  IIOLDEN,  Governor. 

By  tlie  Governor : 

W.  R.  Richardson,  Private  Secretary. 

This  respondent  tlierefore  denies  and  declares  to  be  both  false  and  scandalous, 
the  allegation  in  said  first  article,  that 

*'  William  W.  Ilolden,  Governor  of  said  State,  unmindful  of  tlie  high  duties  of 
his  office,  the  obligation  uf  his  solemn  oath  of  office,  and  the  Constitution  and 
laws  of  said  State,  and  intending  to  stir  up  civil  war  and  subvert  personal  anil 
public  liberty  and  the  Constitution  and  laws  of  said  State,  and  t)f  the  United 
States,  and  contrtving  and  intending  to  humiliate  and  degrade  the  said  State 
and  tlie  people  thereof,  and  especially  the  people  of  the  county  of  Alamance, 
and  to  provoke  the  people  to  wrath  and  violence,  did,  under  color  of  said  office, 
on  the  seventh  day  of  March,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  seventy,  in  said  State,  of  his  own  false,  corrupt  and  wicked 
mind  and  purpose,  proclaim  and  deelare  that  the  county  of  Alamance,  in  said 
State,  was  in  insurrection."  ^ 

"  On  the  contrary  this  respondent  caused  the  said  proclamation,  as  well  in  the 
case  of  the  county  of  Alamance  as  in  the  county  of  Caswell,  to  be  issued  in  his 
official  capacity  as  Governor  of  the  State  of  North  Carolina,  truly  for  the  causes 
therein  and  herein  set  forth,  and  not  until,  in  his  judgment,  the  civil  authorities 
'  in  each  of  the  said  counties  had  become  unable  to  protect  the  citizens  thereof  in 
the  enjoyment  of  life  and  property,  and  he  had  beea  long  and  constantly  impor- 
tuned by  letters  from  citizen  in  various  parts  of  the  State,  and  in  person,  by  many 
of  the  victims  of  the  outrages  whlcli  are  herein  det^il^d,  vq^  n^lgped  and  counseled 
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t^muiy  of  the  most  respectable  eitizens  of  the  State,  to  adopt  the  said  means  as 
nnie  protection  to  society  in  said  counties. 

Further  answering,  this  respondent  denies  the  allegation  in  said  first  article  that 
this  respondent  "  did,  after  the  days  and  times  last  aforesaid  (meaning  after  the 
Tthday  of  March,  1970,)  send  bodies  of  armed,  despemtc  and  lawless  men,  orgnn- 
lad  tnd  set  on  foot  without  authority  of  law,  into  said  county,  and  occupy  the 
Bime  by  military  force,  and  suspend  civil  authority,  and  the  constitution  and  laws 
of  the  State ;  and  did,  after  the  days  and  times  last  aforesaid,  and  before  the  time 
d  impeachment  in  this  behalf,  through  and  by  means  of  such  armed,  desperate 
and  lawless  men,  arrest  many  peaceable  and  law-abiding  citizens  of  said  county 
of  Alamance,  then  and  there  about  their  lawful  business;  and  did  detain,  hold, 
imprison,  hang,  beat  and  otherwise  maltreat  and  injure  many  of  tliein,  to- wit : 
LucienlL  Murray,  George  8.  Rogers,  William  Bingham,  Alexander  Wilson,  Walter 
Thornton,  William  Redding,  Thomas  M.  Holt,  George  Andrews,  Jolm  Andrews, 
Frederick  Blancliard,  AdolphusG.  Moore,  John  Robernon,  James  N.  Holt,  Williiuu 
Tite,  Alexander  Patten,  Jesse  Grant,  Lemuel  Whitsett,  Joslali  Tliompson,  Sidney 
Steel,  George  Johnson,  W'illiam  Patten,  Joseph  Wright,  Benjamin  McAdains, 
Ruffin  Andrews,  Tliomas  Ray,  Joseph  Prichard,  Loften  Tear,  Joseph  Tliompson, 
Henry  Cooke,  William  Andrews,  M.  N.  Shaw,  Jolm  Long,  James  H.  Anderson, 
Jo«cpli  Gibson,  Henry  Prichard,  Joseph  Nelson,  James  R.  Muri)hy,  Jr.,  William 
Kiitjatrick,  Thomas  (iray,  Jefferson  Younger,  Frank  Me])ane,  Clement  Curtis*, 
John  W.  McAdams,  William  Moore,  William  Cnendenen,  D.  W.  Wccden,  Daniel 
Moses,  P.  Tliompson,  David  Moore,  Monroe  Fowler,  Henry  C.  Hurdle,  William 
HTu'L^ett,  AIlK-rt  Murray,  J.  G.  Moore,  Joseph  Kirkpatrlek,  W.  V.  Montgonier}-, 
John  Trullinger,  Jerry  Whitsett,  Calvin  GilK^^on,  John  G.  Albriglit,  Robert  Hannali, 
Williain  Jolmeon,  Henderson  Scott,   William  Stockard,  Jame-j  Dickson,   K.  A. 
AJIiriirht,  Thomas  Luttcrloh,  John  Grant,  James  Foust,  John  Curtis,  A.  Tlionip- 
.>»on.  Robi-rt  Stockartl,  J.  A.  Moore,  James  T.  Hunter,  Jolm  S.  Scott,  John  Smith, 
(it>3njre  Andrews,  Milton  Packard,   Henrj'  Robertson,  John  R.   Stockard,   John 
Crirtij  a?id  Joseph  Stoekard,  when  in  fact  and  tnith  there  was  no  such  or  any  iu- 
i«nrrcctlon  in  said  county  of  Alamance,"  and  declares  the  fact  to  be:  That  by  the 
pnmsions  of  an  act  of  the  Genenil  Assembly  of  the  ^tate  of  North  Carolina,  en- 
titled *'  An  act  to  organize  a  militia  of  North  Carolina,"  ratlliod  the  17th  day  of 
Au^rJt,  1S<>S,  the  Governor  is  authorized  to  accept  and  organize  regiments  of  vol- 
unteer infantry  not  exec(?ding  six :    also  to  accept  and  oriranize  battalions  of 
cavalry  not  to  exceed  three,  and  one  volunteer  battery  of  artlllei*}'.     And  the  Gov- 
ernor is  required  to  apiM)int  and  eommlssion  all  the  offieers  thereof,  and,  accord- 
ing to  the  provipions  of  said  act,  this  respondent,  as  (jovcmor  of  North  Carolina, 
ranscd  Ut  l>e  organized  a  body  of  volunteer  militia  of  good  and  lawful  men,  and 
of  good  l>chavior  and  deix)rtment,  and  api>ointed  and  commissioned  citizens  of 
N<irth  Carolina,  and  no  others,  officers  thereof,  and  having  declared  the  said  coun- 
ties of  Alamance  and  Caswell  to  be  in  a  state  of  insurrection,  as,  by  the  Consti- 
tatioo  and  laws  of  North  Carolina,  he,  as  Governor  thereof,  under  the  cireuni 
stances  lif»rein  ^ct  forth,  was  empowered  and  had  a  right  to  do,  he  directed  the 
mid  body  of  militia,  so  by  him  organhied,  to  proceed  into  the  counties  of  Ala- 
mance and  Cwnrell,  so  declared  by  hlra  to  be  in  a  state  of  insurrection  as  af  ore- 
Mdd,  for  the  purpose,  and  no  other,  of  protecting  the  Inliabitants  thereof  in  the 
enjojinent  of  life  and  property,  and  issued  to  the  olBcers  in  command  of  the 
Mino  an  order,  of  which  the  following  is  a  copy : 
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STATE  OF  NORTH  CAROLINA. 
Adjutant  Gbnbkal^s  Office, 

Raleigh,  July  13Ui,  1870. 
Special  Order  No.  11.  * 

Col.  G.  W.  Kirk,  commandlnje  3nd  Regiment  North  Carolina  State  Troops,  will 
At  once  procure  the  necessary  transportation  for  his  camp  equipage,  and  proceed 
to  Tanceyville,  and  asaume  command  of  Alamance  and  Caswell  counties. 

He  will  take  the  necessary  steps  to  preserve  order,  and  to  give  the  fullest  pro- 
tection to  life  and  propert)'. 

He  will  take  charge  of  the  public  buildings,  and  arrest  and  hold  for  examination 
persons  accused  of  felonies,  especially  those  charged  with,  or  of  being  accessory 
to  the  murder  of  J.  W.  Stevens  and  Wyatt  Outlaw. 
By  command  of  Gov.  Holden,  Commander-in-Chief : 

A.  W.  FISHER,  AcTjt  OeiCl. 

This  respondent  admits  that  under  the  aforesaid  general  order,  the  pcrspns 
named  in  said  first  article,  were  arrested  and  detained  and  held  for  examination  by 
the  officers  commanding  the  said  organized  body  of  militia  m  the  county  of  Ala- 
mance, and  that  this  respondent,  as  Governor  of  Nortli  Carolina,  did  approve  of 
their  siud  arrest  and  detention,  but  this  respondent  was  informed  and  believes  and 
«o  charges  that  the  said  persons  and  each  of  them  were  suspected  persons,  and 
arrested  on  probable  cause,  for  crimes  alleged  to  have  been  committed  by  them 
and  each  of  them.  This  respondent  denies  that  said  named  persons,  or  any  of 
them,  wciic  hanged,  beaten,  or  otherwise  maltreated,  or  injured,  as  alleged  in  said 
flrst  article,  but  if  the  said  persons,  or  any  of  them,  were  in  anywise  maltreated 
or  injured,  the  same  was  done  contrary  to  the  orders  and  without  the  advice, 
l)rocuremcnt,  knowledge  or  consent  of  this  respondent;  on  the  contrary  the  orders 
of  this  respondent  were  to  treat  all  such  i^ersons  as  it  might  be  found  necessary  to 
arrest  humanely  and  kindly. 

This  respondent  denies,  and  declares  to  be  false,  the  allegations  in  said  1st 
article,  charging  tliat  he,  the  Sidd  **  William  W.  Holden,  Governor  as  aforesaid, 
well  knew  that  such  and  said  proclamation  was  groundless  and  false,  and  that  there 
was  no  insurrection  in  said  county,  and  that  all  civil  authorities,  both  State  and 
county.  In  /laid  county,  were  peacefully  and  regularly  in  the  full,  free  and  unre- 
strained exercise  in  all  respects  of  the  functions  of  their  offices,  and  the  courts 
were  all  open,  and  the  due  administration  of  the  law  was  unimpeded  by  any  re- 
sistance whatsoever,  whereby  the  said  William  W.  Holden,  Governor  as  aforesaid, 
did  then  and  there,  and  in  the  way  and  manner,  and  by  the  means  aforesaid,  com- 
mit and  was  guilty  of  a  liigh  erime  in  office,  against  the  Constitution  and  laws  of 
said  State,  and  the  peace,  interests  and  dignity  thereof." 

On  the  contrary  this  respondent  declares  the  facts  to  be  as  in  tlie  premises  ho 
has  answered  and  set  forth,  and  further  this  respondent  says  that  a  majority  of 
the  white  adnlt  male  citizens  of  the  said  county  of  Alamance,  and  also  of  the 
county  of  Caswell,  including  the  sheriff  of  said  county  of  Alamance,  were  members 
of  the  Kuklnx  oi^ganizatlons  aforesaid.  Grand  juries  refused  to  find  true  bilU 
against  memlicrs  of  the  said  oi^nizatlons,  or  if  perchance  any  were  found  against 
such  members,  petit  juries  refused  to  convict  the  same,  magistrates  failed  to 
act,  and  the  Judge  and  Solicitor  of  the  district  attended  the  Courts  merely  as  a 
matter  of  form,  a  reign  of  terror  existed,  and  tUf  gdministraUo^  of  justice  Trun 
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wholly  impeded.  In  no  one  instance  had  the  perpetrators  of  the  crimes  and 
felonies  herein  detailed  and  set  forth  l>ccn  brought  to  justice,  men,  obnoxious 
to  the  illegml  organisations  aforesaid,  dare  not  sleep  beneath  their  roofs  at  night, 
but,  abandoning  their  wives  and  cliildrcn,  wandered  in  the  woods  till  day, 
murder  stallced  abroad  in  the  land,  and  those  whose  hands  were  red  with  the 
blood  of  their  victims  remained  unnoticed  and  unpunished. 

Farther  answering,  this  respondent  denies  that  he  was  actuated  by  any  false, 
comipt  and  wicked  mind  and  puri)Osc,  in  proclaiming  and  declaring  the  said  coun- 
tieeof  Alamance  and  Caswell  in  a  state  of  insurrection ;  on  the  contrary  he  was 
therein  actuated  by  the  pnrest  motives,  by  a  sincere  desire  to  restore  the  efficiency 
of  the  civil  authority,  to  protect  life  and  property,  and  to  promote  the  welfare  of 
the  people  of  the  whole  Sf  ate. 

Further  answering,  this  respondent  says  that  the  Constitution'  of  Nort.h  Caro- 
IniA  and  the  laws  then  in  force,  vested  in  the  Governor  thereof,  a  discretionary 
power  to  declare  a  county  to  be  in  a  state  of  insurrection,  whenever  in  his  judg- 
ment ihc  civil  authorities  thereof  were  unable  to  protect  its  citizens  in  the  enjoy- 
ment of  life  and  property,  that  full  faith  and  credit  are  to  be  given  to  the  action 
ofthis  respondent  as  Governor  of  North  Carolina  in  declaring,  as  aforesaid,  the 
coimtie»  of  Alamance  and  Caswell  in  a  state  of  insurrection,  and  he  submits  and 
be  'msists  that  Ids  said  action  cannot  1)e  questioned  by  any  other  department  of 
the  government 

Farther  answering,  this  respondent  denies  the  allegation  in  said  first  article  tliat 
be  was  guilty  of  a  high  crime  in  office  against  the  constitution  and  laws  of  said 
State  and  the  peace,  interests  and  dignity  therof . 

ANSWER  TO  ARTICLE  II. 

And  for  answer  to  Uie  said  second  article,  this  respondent  says  that  he  abides  by 
his  answer  to  the  Siiid  first  article,  in  so  far  as  the  same  is  responsive  to  tlie  allega- 
tions contained  in  the  said  second  article,  and  without  here  again  repeating  the 
tunc  answer,  prays  the  same  to  be  taken  as  answer  to  this  second  artiele  as  fully 
a^  if  here  again  set  out  at  length ;  and  as  to  the  new  allegation  contained  in  tlie 
said  second  article,  that  this  ref^pondcnt  did  detain,  hold,  imprison  and  otlicr^ise 
maltreat  and  injure  John  Kerr,  Samuel  P.  Hill,  William  B.  Bowe,  Nathaniel  M. 
Roane,  Frank  A.  Wiley,  Jesse  C.  Griffith,  J.  T.  MiU'licll,  Thomas  J.  Womack,  A. 
G.  Yancey,  John  McKcc,  A.  A.  Mitchell,  Yancey  Jones,   J.   M.   Ncal,  Barzillai 
Graves,  Robert  Roane,  James  R.  Fowler,  M.   C.   Hooper,  James  C.  Williamson 
and  Peter  H.  Williamson,  this  respondent  admits  that  the  said  named  parties  were 
arrested  and  detained  and  held  for  examination  in  the  said  county  of  Caswell  by 
officers  commanding  the  organized  body  of  militia  therein,  and  that  this  resi)on- 
deni,  OB  Governor  of  North  Carolina,  did  approve  of  their  arrest  and  detention,  but 
this  respondent  was   informed  and  l)elieves  and  so  changes  that  the  aforesaid  per- 
sons, and  each  of  them  were  arrested  on  probable  cause,  and  were  either  sus- 
2>eeted  persons  or  persons  accused  of  t)eing  accessories  or  principals  in  offences 
jagainst  tlie  laws.    But  Uiis  respondent  denies  tliat  the  said  named  persons,  or  any 
•or  them,  were  maltreated  and  injured,  or  if  the  said  persons,  or  any  of  them, 
<were  maltreated  or  injured,  as  alleged  in  said  second  article,  the  same  was  done 
<xmtnry  to  the  orders,  and  without  the  advice,  procurement^  knowledge  or  eon- 
.aeal  of  tiilt  respondent 
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Further  answering,  this  respondent  denies  all  and  all  manner  of  allegations  in 
said  second  article  set  forth  which  he  has  not  already  answered. 

Farther  answering,  this  respondent  denies,  as  alleged  in  said  second  article,  that 
he  was  guilty  of  a  high  crime  in  offlcc  against  the  Constitution  and  laws  of  said 
State,  and  the  peace,  interests  and  dignity  Uicrcof,  as;  in  said  second  article  set 
forth. 

ARTICLE  III, 

And  for  answer  to  the  said  third  article,  this  respondent  says  that  he  abide? 
by  his  answer  to  the  first  and  second  articles,  in  so  far  as  the  same  is  regpon- 
sivc  to  the  allegations  contained  in  said  third  article,  and  without  here  again  re- 
peating the  same  answer,  prays  the  same  to  be  taken  as  an  answer  to  this  thiril 
article,  as  fullly  as  If  here  set  out  at  length,  and  as  to  tlic  new  allegation  con- 
tained in  said  third  article,  this  resi^ondent  says :  Tliat  the  said  Josiali  Tur- 
•ner,  Junior,  was,  on  the  fifth  day  of  August,  1870,  and  for  some  time  previous 
thereto  liad  been,  and  now  is  editor  of  a  newspaper  published  in  the  city  of  Ral- 
ejgh,  in  said  State,  and  known  as  the  Sefitinel,  which  at  that  time  had  a  large  circu- 
lation, and  for  some  time  previous  thereto  had  circulated  largely  in  the  said 
counties  of  Alamauce  and  Caswell.  By  his  writings  in  said  newspaper,  as  well  ns 
by  his  public  spccdies,  made  in  various  pails  of  the  State,  and  by  a  continued 
course  of  agitation  which  he  had  pursued,  the  said  Josiah  Turner,  Junior,  in  the 
judgment  of  this  rcspondcut,  had  contributed  largely  to  produce  the  dcploi-able 
sttste  of  affairs  which  existed  in  the  said  counties  of  Alanumce  and  Caswell,  an 
detailed  in  the  answer  of  this  respondent  to  article  first,  and  which  had  comx)elled 
this  respondent  to  declare  said  counties  in  a  state  of  insurrection,  as  set  forth  in 
his  eail  answer  to  the  suid  llrst  article.  Tliis  respondent  was  led  to  believe,  and 
did  believe,  tlie  said  Josiah  Turner,  Junior,  to  be  a  member  of  the  aforesaid  ille- 
gal organizations,  and  well  knew  that  the  said  Joeiah  Tunicr,  Junior,  by  hi;* 
v.'ritings  and  speeches,  unmindful  of  his  duty  as  a  citizen,  and  of  tlie  i>eace  cf  the 
State,  was  using  his  endeavors  at  and  in  the  said  comities  of  Alamance  and  Ciuswell 
to  bring  about  a  collision  between  tli&  militia  stationed  in  the  couuties  of  Al:i- 
mance  and  Caswell  and  the  citizens  thereof,  and  to  persuade,  incite  and  induce 
the  eitizens  of  the  aforesaid  counties  to  eject  the  said  militia  by  force  therefrom, 
aud  was  lilcuwlse  endeavoring  to  persuade,  incite  and  induce  the  citizens  of  other 
parts  of  the  State  to  enter  the  said  counties  of  Alamance  aud  Caswell,  and  to 
drive  therefrom  by  force  of  arms  the  said  militia  stationed  therein,  although  the 
said  Josiah  Turner,  Junior,  well  knew  that  the  said  couuties  of  Alanuinee 
and  Caswell  had  been  proclaimed  by  this  respondent  as  Governor  of  Nortli  Car- 
olina, to  bQ  in  a  state  of  insurrection,  and  that  the  said  mlUtia  had  been  stationed  • 
thci-cin  to  protect  the  citizens  thereof  in  the  enjoyment  of  life  and  property-,  and 
all  this  by  due  warrant  of  law.  Moreover,  the  said  Josmh  Turner,  Junior,  under 
a  morbid  craving  for  notoriety,  a  desire  to  advance  his  political  prospects,  and  a 
hope  to  inorease  his  patronage  as  a  citizen  and  editor  amongst  his  political 
friends,  did  rMort  to  various  ways  aud  means  to  procnre  hia  own  arrest,  and  to 
that  end  frequently  challenged  and  dared  this  respondent  to  make  the  same,  ex- 
pressing hia  purpose  to  protect  himself  by  force  of  arms  and  declaring  that  lie 
should  be  arretted  only  over  Uie  dead  bodies  of  such  as  might  attempt  the  same, 
and  counBemng  the  citizens  of  Alamance  and  Caswell  counties  to  |[>ur8VQ  the  like 
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coane  whmeTer  any  efforts  should  be  made  to  arrest  them,  or  any  of  them,  by 
the  officers  commanding  the  miUtIa  stationed  hi  said  counties.    Tills  respondent 
Ums  liaving  reason  to  belieye  that  the  said  Josiah  Tnmer,  Junior,  would  endeavor 
to  provoke  his  own  arrest,  gave  express  verbal  orders  to  the  officers  command* 
in^  the  said  body  of  militia  in  Alamance   and  Caswell  counties  not  to  arrest 
the  said  Joalah  Tnmer,  Junior,  at  any  point  or  place  beyond  the   limits  of 
aid  last  named  counties.    But  this  respondent  having  good  reason  to  believe 
that  the  said  Tnmer  was  a  member  of  the  illegal  organizations  aforesaid  and  a 
seditious  penon,  inimical  to  the  good   order  of   society  and  the  peace  of  the 
Stole,  an  apologist  and  an  instigator  of  all  the  outrages  which  had  been  com- 
milted  in  the  aforesaid  counties,  as  in  the  premises  detailed  and  set  forth,  and 
was  then  in  fact  engaged  at  and   in  the  said  counties   in  the  cflort  to  bring 
aboat  a  state  of  civil  war  in  Uie  sold   counties,  under  an   imperative   sense  of 
duty,  actuated  solely  by  a  desire  to  repress  disorder,  and  to  preserve  the  peace 
of  the  State,   by  virtue  of  the  power  vested   in   him  by   the  Constitution 
and  laws,   as   Governor   of   North   Carolina,  did   order  the  officers  command- 
ing uid  militia  in  the  counties  of  Alamance  and  Caswell  to  arrest  the  said  Josiah 
Tuner,  Junior,  if  found  within  the  limits  of  said  last  named  counties,  and  not  clse- 
vheru.    This  respondent  denies  that  he  ordered  the  arrest  of  the  said  Josiah 
Tarncr.  Junior,  in  the  said  county  of  Orange,  and  If  the  said  Turner  was  ar- 
rested therein,  as  alleged  and  set  forth  in  said  third  article,  the  said  arrest  was 
madccontrary  to  the  orders,  and  without  the  advice,  procurement,  knowledge  or 
coD«ent  of  this  respondent    But  this  respondent  admits,  that  it  was  reported  to 
him  by  the  officers  commanding  the  said  body  of  militia  in  tlie  said  counties  of 
Alamance  and  Caswell,  that  the  said  Josiah  Turner,  Junior,  was  under  arrest  In 
the  &aid  county  of  Alamance,  and  that  thereupon  this  respondent,  as  Governor  of 
SorUi  Carolina,  by  virtue  of  the  power  vested  In  him  by  law,  did  order  the  de- 
tention of  the  said  Josiah  Turner,  Junior,  in  the  said  euunties  of  Alamance  and 
Ca&wcll,  and  not  elsewhere,  and  this  upon  public  consideratione  growing  out  of 
bis  executive  duties  for  the  reasons  and  causes  herein  set  forth. 

Further  answering,  this  respondent  denies  the  allegation  in  said  third  article  net 
forth  that  he.  Governor  as  aforesaid,  did  then  and  there  commit  a  high  luis- 
demcanor  in  office,  at^ninst  the  Constitution  and  laws  of  said  State  and  the  peace, 
iulcrctft,  and  dignity  thereof. 

ANSWER  TO  aVRTICLE  IV. 

And  for  answer  to  said  fourth  article,  this  respondent  says,  that  ho  abides  by  his 
answer  to  the  said  llrAt  and  second  articles  in  so  far  as  the  same  are  responsive  to 
the  allegations  contained  in  said  fourth  article,  and  wltliout  here  again  repeating 
the  Ranie  answer  prays  the  same  be  taken  as  an  answer  to  this  fourtli  article,  and 
^  to  any  allegations  in  said  fourth  article  not  already  answered  in  this  respon 
denVs  answer  to  the  said  first  and  second  articles  this  respondent  denies  the  same 

Farther  answering,  this  respondent  denies  that  he  was  guilty  of  a  high  mis- 
demeanor in  office  against  the  Constitution  and  of  said  State,  and  the  peace,  in- 
teicstsand  dignity  thereof  as  alleged  in  said  fourth  article. 

ANSWER  TO  ARTICLE  V. 

And  for  answer  to  article  fifth,  ibis  respondent  says,  that  he  abides  by  his 
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answer  to  the  first  article  in  bo  far  as  the  same  is  responsive  to  the  anegationft 
contained  in  said  flftii  article,  and  withonthere  a^rain  repeating  the  same  answer, 
prays  the  same  to  be  taken  as  an  answer  to  this  fifth  article,  as  folly  as  if  here 
again  set  out  at  length ;  and  as  to  the  new  allegations  contafaied  In  said  fifth 
article,  this  respondent  answering  says: 

That  ho  did  not  otherwise  arm  and  equip  as  soldiers,  a  large  number  of  men,  nor 
any  number  of  men,  nor  organize  as  an  army  a  lai^  number  of  men,  nor  any 
number  of  men,  under  the  command  of  George  W.  Kiric,  B.  G.  Burgen,  H.  C. 
Yates,  or  under  the  command  of  any  other  person  or  persons,  and  send  the  same 
into  the  county  of  Alamance,  save  as  this  respondent  has  set  forth  in  his  answer  to 
the  said  first  article,  which  he  prays  may  be  considered  as  hero  again  repeated. 

This  respondent  admits  that  ho  oi^ganized  a  body  of  militia  according  to  the 
Constitution  and  laws  of  North  Carolina,  as  set  forth  in  his  answer  to  the  said  first 
article,  and  did  order  the  same  into  the  county  of  Alamance,  as  in  his  answer  to 
said  first  article  set  forth  and  declared,  and  not  otherwise. 

And  this  respondent  further  admits,  that  George  W.  Kirk,  Colonel  conimandinn^ 
the  said  body  of  militia  in  Alamance  county,  did,  for  good  and  sufllcient  cause, 
arrest  and  detain  the  said  Adolphus  G.  Moore,  named  in  said  fifth  article,  and  that 
the  said  arrest  and  detention  was  approved  of  by  tins  respondent  as  Governor  of 
North  Carolina.    Furtliermore,  this  respondent  admits  that  the  said  Adolphus  G. 
Moore  applied  to    the  Honorable    Richmond    M.    Pearson,  Clilef  Justice  of 
North  Carolina,  for  the   writ  of  habeas   corpus  to  the  end  set  fortli   in  said 
fifth    article,    and   that  the  said  Chief  Justice  caused    the   said  writ  to  bo 
Issued  and  directed  to  the  said  Geoi^gc  W.  Klrlc,  commanding  him  to  produce  the 
body  of  said  Moore,  at  the  time  and  place  alleged  in  said  fifth  article,  and  this 
respondent  further  admits  that  the  said  writ  was  served  on  the  said  Kirk,  and  that 
the  said  Kirk  made  no  return  thereto  and  refused  to  obey  the  same,  and  that  this 
failure  on  the  part  of  said  Kirk  to  make  return  to  said  writ  and  to  produce  the 
body  of  the  said  Moore  In  obedience  thereto,  was  done  by  the  order  of  this  respon- 
dent as  Governor  of  North  Carolina.    But  this  respondent  denies  tlmt  therein  he 
acted  contrary  to  law,  and  declares  that  he  was  impelled  by  the  highest  sense  of 
public  duty  and  by  the  conviction  tliat  the  public  safety  required  the  detention  of 
the  said  A.  G.  Moore  and  the  other  parties  under  arrest  in  the  said  counties  of 
Alamance  and  Caswell,  and  this  respondent  submits,  as  a  part  of  his  answer,  his 
letter  of  July  19th,  1870,  addressed  to  the  Honorable  Richmond  M.  Pearson,  Chief 
Justice  of  the  Suprome  Court  of  North  Carolina,  of  which  the  following  Is  a 
copy : 

**  ExBGUTiYS  Office, 
Raleigh,  July  1, 1870. 

To  the  Hon.  Richmoxd  M.  Pbabson, 

Chirf  Justice  (^  North  Carolina  : 

"  Sir  :— Tour  communlcatiott  of  yesterday  concerning  tbe  arrests  made  by  GoK 
Geo.  W.  Kirk,  together  with  the  enclosed,  is  received. 

*'I  respectfully  reply:— That  Col.  Geo.  W.  Kirii  mode  the  arrests  and  now 
detains  the  prisoners  named  by  my  order.  He  was  instructed  firmly  but  respect- 
fully to  decline  to  deliver  the  prisoners.    No  one  goes  bc^EOro  me  Im  lespeet  for  th«i 
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(ML  law,  or  for  those  whoee  duty  it  is  to  enforce  it,  but  tbe  condition  of  Ala- 
DttDce  county,  and  some  otbcr  parts  of  tho  State,  haa  been  and  is  such  that, 
tbongh  reluctant  to  use  the  strong  powers  vested  in  mo  by  law,  I  Imve  been  forced 
to  declare  them  in  a  state  of  insurrection. 

"  For  months  past  there  liaa  been  maturing  in  these  localities,  under  the  guidance 
of  bad  and  AUloyal  men,  a  dangerous  secret  insurrection.  I  liare  invoiced  public 
opinion  to  aid  me  in  suppressing  this  treason !  I  have  issued  proclamation  after 
proclamation  to  the  people  of  the  State  to  brealc  up  these  unlawful  combinations !  I 
biTe  brought  to  bear  every  civil  power  to  restore.peace  and  order,  but  all  iu  vain ! 
The  Constitution  and  laws  of  the  United  States  and  of  this  State  are  set  at  naught ; 
Ute  civil  courta  are  no  longer  a  protection  to  life,  liberty  and  property ;  assassination 
m  outrage  go  unpunished  and  the  civil  magistrates  are  intimidated  and  are  afraid 
to  perform  their  functions. 

"To  the  majority  of  the  people  of  these  sections  the  approach  of  night  is  ]ike 
the  entrance  into  the  valley  of  the  shadow  of  death ;  the  men  dare  not  sleep 
beneath  their  roofs  at  night,  but  abandonhig  their  wives  and  little  ones,  wander  iu 
the  woods  until  day. 

'*  The  civil  government  was  crumbling  around  me.  I  determined  to  nip  this 
oew  treason  iu  the  bud. 

*'By  -virtue  of  the  power  vested  in  me  by  the  constitution  and  laws,  and  by  that 
inherent  right  of  self 'prescr^'atlon  which  belongs  to  all  governments,  1  have  pro- 
clAimcd  the  county  of  Alamance  iu  a  state  of  insurrection.  Col.  Geo.  W.  Kirl£  is 
cominandingthe  military  forces  in  that  county,  made  the  arrests  referred  to  in  the 
writ  of  habeoM  corpus,  and  now  detains  the  prisoners  by  my  order. 

'*  At  this  time  I  am  satisfied  that  the  public  interests  reciuiro  that  tlicse  military 
prisoners  shall  not  be  delivered  up  to  the  civil  power. 

*'  I  devoutly  hope  that  the  time  may  be  short  when  the  restoration  of  peace  and 
onier  may  release  Alamance  county  from  the  presence  of  military  force  and  the 
enforcement  of  military  law.  When  that  time  shall  arrive  I  shall  promptly  restore 
the  civil  power. 

W.  W.  IIOLDEN,  C/oierwor." 

This  respondent,  as  Governor  of  North  Carolina,  and  by  virtue  of  the  powers 
vested  in  him  by  the  Constitution  and  laws  of  the  said  State,  actuated  by  the  most 
patriotic  motives,  and  in  the  exercise  of  his  best  Judgment,  had  declared  the 
counties  of  Alamance  and  Caswell  to  be  in  a  state  of  insurrection,  in  the  manner  and 
for  the  causes  set  forth  in  his  answer  to  the  first  article.  Tlio  said  insurrection 
had  not  been  suppressed,  and  it  was  the  duty  of  this  respondent,  as  Governor  of 
North  Carolina,  under  the  sanctity  of  his  ofllcial  oath,  to  take  all  lawful  ways  and 
means  to  suppress  the  same.  This  respondent  verily  believed  that  the  state  of 
afliurf  existing  in  the  counties  of  Alamance  and  Caswell,  and  in  various  other 
counties  tluroughout  the  State,  if  not  remedied,  would  precipitate  another  collision 
between  the  people  of  this  State  and  the  Government  of  United  States,  and  this 
resj^ndent  could  see  no  other  means  of  remedying  the  said  state  of  alTairs  in  the 
■aid  counties  of  Alamance  and  Caswell,  and  in  various  other  counties  throughout 
the  State,  and  those  he  had  adopted,  as  set  forth  in  ills  answer  to  said  first  article 
and  in  the  arrest  and  detention  of  those  men,  of  whom  the  said  Moore  was  one« 
whoflc  evil  iallaence,  counsel  and  example  had  precipitated  the  said  counties  hito 
InsurrectSoB.    This  respondent  bcllovcd  tlut  the  safety  of  tho  State  would  be  lm> 
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perilled  bj  yielding  obedience  at  that  time  to  the  exigency  of  the  said  writ,  in  this 
and  in  other  cases  where  parties  had  been  arrested  and  detained  in  said  counties 
of  Alamance  and  Caswell ;  and  for  this  reason  he  felt  it  to  be  his  imjperaUve  dnty 
as  Governor  of  North  Carolina,  to  withhold  obedience  in  the  said  case.  And 
herein  this  respondent  believed,  and  does  still  believe,  and  now  submits  and  insiats 
that  he  was  sustained  by  the  opinion  of  the  Honorable  the  Chief  Justice  aforesaid, 
rendered  in  the  application  of  the  said  A.  G.  Moore  for  the  said  writ  of  habeas 
corpiiB,  By  every  principle  of  fair  construction,  the  said  Chief  Justisc  holds, 
in  his  said  opinion,  that  **  the  safety  of  the  State  is  the  supreme  law,^*  and  &at 
this  respondent  as  Governor  of  North  Carolina^  was  the  sole  Judge  whether  the 
exigency  had  arisen,  which,  upon  said  principle,  would  justify  this  respondent  in 
withholding  obedience  to  the  said  wTit  It  was  upon  this  principle  tliat  this  res- 
pondent acted,  and  he  submits  and  desires  to  be  talcen  as  a  part  of  this  his  answer, 
his  letter  of  July  26th,  1870,  addressed  to  the  Honorable  the  Chief  Justice  afore- 
said, of  which  the  following  is  a  copy : 

"ExECurrvB  Department, 

Raleigh,  July  2Gth,  18m 

*' To  the  Hon.  R.  M.  Peabson, 

ChitfJtuUice  of  the  Supreme  Court  qf  *V.  C.  : 

"  Sir  :  I  have  had  the  honor  to  receive,  by  the  hands  of  the  Marshal  of  the  Su- 
preme Court,  a  copy  of  your  opinion  in  the  matter  of  A.  G,  Moore ;  and  the  Mar- 
shal has  informed  me  of  the  writ  in  his  hands  for  the  body  of  said  Moore,  now  in 
the  custody  of  my  subordiuate  officer,  Col.  George  W.  Kirk. 

**I  have  declared  the  counties  of  Alamance  and  Caswell  iu  a  state  of  iusurrec- 
Uou,  and  have  taken  military  possession  of  them.  This  your  Honor  admits  I  had 
the  power  to  do  *  under  the  Coustitution  and  laws.*  And  not  only  this,  *  but  to  do 
all  things  ntccssary  to  suppress  the  insurrection,*  including  the  power  to  arrest 
all  suspected  persons  *  in  the  above  mentioned  counties. 

"Your  Honor  has  thought  proper  also  to  declare  that  the  citizens  of  the  coun- 
ties of  Alamance  and  Caswell  are  insurgents^  as  the  result  of  the  constitutional 
and  lawful  action  of  the  Executive,  and  that  therefore,  you  will  not  issue  the  writ 
for  the  production  of  the  body  of  Moore  to  any  of  the  men  of  the  said  counties ; 
that  *  thepoMs  comitatus  must  come  from  the  county  where  the  writ  is  to  .be  exe- 
cuted,* and  that  any  other  means  would  be  illegal. 

*'  I  have  official  and  reliable  information  that  in  the  counties  above  named,  du- 
ring tlie  last  twelve  months,  not  less  than  one  hundred  persons,  4n  the  peace  of 
God  and  the  State,*  have  been  taken  fro  m  their  homes  and  scourged,  mainly, 
if  not  entirely  on  account  of  their  political  opinions ;  that  eight  murders  have 
been  conmiitted,  including  that  of  a  State  Senator,  on  the  came  account ;  that 
another  State  Senator  has  been  compelled  from  fear  for  his  life  to  make  his  escape 
to  a  distant  State.  I  have  reason  to  believe  that  the  governments  of  the  said 
counties  have  been  mainly  if  not  entirely  in  the  hands  of  men  who  belong  to  the 
Kuklux  klan,  whose  members  have  perpetrated  the  atrocities  referred  to ;  and 
that  the  county  governments  have  not  merely  omitted  to  ferret  out  and  bring  to 
justice  those  of  this  klan  who  have  thus  violated  the  law,  but  that  they  have 
actually  shielded  them  from  arrest  and  punishment    The  State  judicial  power  in 
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liieAikl  eottnticB,  thonf^  in  the  hands  of  energ;ciic,  learned  and  upriji^ht  ineU,  hAs 
toot  been  able  to  brinj^  criminals  to  justice ;  indeed,  it  is  my  opinion,  btscd  on 
facts  that  have  come  to  my  Icnowlcdge,  that  the  lift  of  the  judge  whose  duty  It 
is  to  ride  the  circoit  to  which  the  said  counties  belong,  has  not  been  safe,  on  ae- 
Mont  of  the  hatred  entertained  towards  him  by  the  kliem  referred  to,  because  of 
hif  wish  and  purpose  t?o  bring  said  criminals  to  justice.    For  be  it  known  to  yohir 
Honor  that  there  is  a  wide-spread  and  formidable  secret  oi^nization  in  this  State, 
pirtlT  political  and  partly  social  in  its  objects ;  that  this  organization  iB  laio^rB^ 
flretas  'The  CoftJ^Uutional   Union  6'»mrt7«,'— secondly,  as  '  Tfte  White Brofhir' 
*«rf,*— thirdly,  as  *  The  InvisiMe  Empire ;' — that  the  members  of  this  biga&iai* 
tion  arc  united  by  oaths  which  ignore  or  repudiate  tlic  ordinary  oaths  or  obHgn- 
tions  that  rt-st  uiwu  aU  oUier  citizens  to  respect  the  laws  and  to  u])hold  the  goT- 
wnment;  that  these  oaths  inculcate  hatred  by  the  white  against  the  colored  peo- 
ple of  the  State ;  that  the  members  of  this  Ivlan  are  irreconcilably  hostile  to  tlie 
peat  princii»lc  of  politicnl  and  civil  equality  on  which  tlie  government  of  thii 
State  bas  been  reconstructed ;  that  these  klans  meet  in  secret,  in  disguise,  wUh 
Anns,  in  uniform  of  a  certain  kind  intended  to  conceal  their  persons  and  their 
hoRM,  and  to  terrify  those  whom  they  assault  or  among  whom  they  move;  thst 
tfaty  hold  their  camps  in  secret  places  and  decree  judgment  against  their  peocei^ 
I'lc  fellow-citizcnp,  from  mere  hitimiciation  to  scourgings,  mutilations  and  murder, 
and  that  certain  jx^rsons  of  the  klan  aR'  deputed  to  execute  these  judgments  ( 
that  when  the  members  of  this  klan  are  arrested  for  violations  of  law,  it  is  most 
difficult  to  obtain  bills  of  indictment  against  them,  and  still  more  difficult  to  con- 
vict them,  first,  because  some  of  the  members  or  tlieir  symimtiiizers  are  almott 
Uvajs  on  the  grand  and  petit  juries,  and  secondly,  because  witnesses  who  are 
ocmbers  or  sympathizers  unblushingly  commit  perjury  to  screen  their  eonfeder- 
ttet  and  assocfltes  in  crime ;  that  this  klon,  thus  constituted  and  having  in  view 
the  objects  referred  to,  is  very  powerful  in  at  least  twent-fivo  counties  of  the 
^tate,  and  has  had  absolute  control  for  the  lost  twelve  months  of  the  counties  of 
Ahimanc-c  and  Caswell. 

•*  Under  tliese  circumstances  I  would  have  been  recrcnnt  to  duty  and  faltliless  to 
my  oath,  if  I  had  not  exercised  the  i)Owcr  in  the  several  counties  which  your 
Honor  has  been  pleased  to  say  I  have  excrclfcd  constitutionally  and  lawfully ; 
e>7'tcially  as,  since  October,  lJi(JS,  I  havo  rei'eatedly,  by  i)roclttmation6  and  by 
I<'ltcn<,  invulicd  ])ul>lic  opinion  to  rei)re>is  these  eviln,  and  warned  criminals  and 
offenders  apiinst  the  laws  of  the  fate  thut  nm.st  in  the  end  overtake  them,  if,  under 
the  aufifiiceu  <»f  the  klan  referred  to,  they  shouhl  pcr^iht  in  their  course. 

**I  be;;  to  a^oure  your  Honor  that  no  one  sul>seribei>  more  thoroughly  than  I  do 
to  the  great  principlcii  of  Iinhefia  rorj/ua  and  trial  by  jury.  E.vccpt  in  extreme 
ca.seri,  in  which  beyond  all  quciition  *  the  (»afety  of  tlie  fc>Uile  is  the  supreme  law,' 
lliCTre  privileges  of  /«</>«w  ro/7y»/x  and  triid  oy  jury  sliould  be  maintained. 

**  1  have  alrea^ly  declared  that,  in  my  judgment,  your  Honor  and  all  the  other  civil 
and  judicial  authorities  are  nnabh^  at  thl^  timr  to  deid  willi  llie  insurgents.  The 
civil  and  the  niilitar>'  are  alike  constilulitjnul  powrrs — the  civil  to  protect  life  and 
pr<»jxerty  when  it  can,  and  the  military  only  when  the  former  Iiuh  failed.  As  the 
(liitf  Executive  1  seek  to  re>tore,  not  to  sn')V«'rt,  th»;  judicial  power.  Your 
Honor  luis  done  vour  dutv,  and  in  i»i  rfeet  harm(Miv  willi  vou  I  seek  to  do  mine. 

'*  It  is  not  I  nor  the  military  power  that  has  supplanted  the  civil  authority  ; 
that  has  been  done  by  the  insurrection  in  the  counties  referred  to.      I  do    not 
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see  how  I  can  restore  the  civil  authority  until  I  **  Buppress  the  insurrection/' 
which  your  Honor  declares  I  have  the  power  to  do;  and  I  do  not  see  how  I 
can  surrender  the  insurgents  to  the  civil  authority  until  that  authority  is  re- 
stored. It  would  be  moclcery  in  me  to  declare  that  the  civil  authority  was  unable 
to  protect  the  citizens  against  the  insurgents,  and  then  turn  the  insurgents  over 
to  the  civil  authority.  My  oath  to  support  the  Constitution  maizes  it  imperative 
on  me  to  **  suppress  the  insurrection  '*  and  restore  the  civil  authority  in  the 
counties  referred  to,  and  this  I  must  do.  In  doing  this  I  renew  to  your  Honor 
expressions  of  my  profound  resx>cct  for  the  civil  authority,  and  my  earnest  wish 
that  this  authority  may  soon  be  restored  to  every  county  and  neighborhood  in  the 
SUteu 

I  have  the  honor  to  be,  with  great  respect, 

Your  obedient  servant, 

W.  W.  HOLDEN,  Goverfwry 

Further  answering,  this  respondent  declares  that  it  was  his  purpose  to  dctidn 
the  said  Adolphus  G.  Moore,  and  the  otlier  i>ersofi8  so  arrested  in  the  said  coun- 
ties of  Alamance  and  Casweil,  only  until  such  thne  as  he  might  with  safety  to 
the  State  surrender  them  to  the  civil  authorities,  and  as  soon  as  in  his  judg- 
ment the  said  time  had  arrived,  he  so  surrendered  them,  and  Uiis  re8x>ondcnt 
submits,  as  a  part  of  this  his  answer,  his  letter  of  August  15th,  1870,  addressed 
to  the  Honorable  the  Chief  Justice  aforesaid,  of  which  tlie  following  is  a  copy : 

"STATE  OF  NORTH  CAROLINA, 
EXBCUTIVB  Depjlrtment, 
Raleigh,  Aug^l5th,  1870: 

**  To  tJioB  How.  R.  M.  Pearson, 

Ch^f  Justice  Supreme  Court  of  North  Carolina  :" 

"  Deab  Snt :'  In  my  answer  to  the  notices  served  upon  me  by  the  Marshal 
of  the  Supreme  Court,  in  the  matter  of  Adolphus  G.  Moore  and  others,  ex  parte 
I  stated  to  yoUr  honor  that  at  that  time  the  public  interests  forbade  me  to  per- 
mit CoL  George  W.  Elirl^  to  bring  before  your  Honor  the  said  parties ;  at  the 
same  time  I  assured  your  Honor  that  as  soon  as  the  safety  of  the  State  should 
justifly  it,  I  would  cheerfully  restore  the  civil  power,  and  cause  the  said  parties 
to  be  brought  before  you',  together  with  the  cause  of  their  caption  and  detention. 

*^  That  time  has  arrived,  and  I  have  ordered  Col.  Geoi*ge  W.  Kirlc  to  obey  the 
writs  of  habeat  corpus  issued  by  yotlr  Honor.  As  the  number  of  prisoners  and 
witnesses  is  considerable,  I  would  suggest  to  your  Honor  that  it  would  be  more 
convenient  to  make  return  to  the  writs  at  the  capitol  in  Raleigh.  Col.  Kirk  is 
p^pared  to  make  such  return  as  soon  as  your  Honor  shall  arrive  in  Raleigh. 

With  great  respect. 

Tour  obedient  servant, 

W.  W.  HOLDEN,  Oovemorr 

And  so  this  respondent  denies  that  by  reason  of  any  new  matter  alleged  in  the 
said  fifth  article,  he  did  commit  high  crimes  and  misdemeanors  in  office  against 
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the  Constitution  and  laws  of  said  State,  and  the  peace,   dignity  and  interest* 

thereof. 

ANSWER  TO  ARTICLE  VI. 

And  for  answer  to  said  sixth  article,  tliis  respondent  says  that  he  abides  by  hit 
answer  to  said  first,  second,  fourth  and  fifth  articles,  in  so  far  as  the  same  are  re- 
sponsiTc  to  the  allegations  contained  in  the  said  sixth  article,  and  without  here 
igun  repeating  the  same  answer,  prays  the  same  to  be  taken  as  answer  to  this 
Hxth  article  as  fully  as  if  here  again  set  out  at  length ;  and  as  to  the  new  all^»- 
tioQ  contained  in  said  sixth  article,  this  respondent  answering,  says  :    That  this 
nspondent  admits  the  arrest  and  detention  of  the  persons  named  in  said  sixth  article 
in  manner  and  form  as  he  hath  heretofore  admitted  the  same,  and  not  otherwise. 
This  respondent  further  admits  that  the  said  named  persons,  and  each  of  them,  sued 
oot  writs  of  habeas  corpus  before  the  Honorable  Richmond  M.  Pearson,  Chief  Jus- 
tice of  the  Supreme  Court  of  North  Carolina,  returnable  at  the  time  and  place 
stated  and  set  forth  in  the  said  sixth  article  ;  that  the  said  writs  were  duly  served 
opon  George  W.  Kirk,  as  m  said  sixth  article  stated ;  that  the  said  George  W. 
Kirlc  refused  to  produce  the  said  named  persons  in  obedience  to  the  said  writs,  but 
coDtinaed  to  detain  the  said  persons,  and  this  under  the  orders  and  with  the  ap- 
proval of  this  respondent,  as  Governor  of  North  Carolina,  as  in  said  sixth  article 
itated  and  set  forth.    Further  answering,  this  respondent  says  that  he  abides  by 
his  answer  to  the  fifth  article,  and  without  here  again  repeating  the  same  answer, 
prajs  that  the  same  may  be  taken  as  an  answer  to  this  sixth  arUcle,  and  tliat  each 
ind  crery  part  thereof  may  be  taken  as  applied  to  the  persons  in  said  sixth  article 
named,  and  to  each  of  them  as  fully,  and  in  like  manner,  as  the  same  is  applied  to 
idolphus  G.  Moore  in  said  fifth  article  named  and  specified. 

And  so  this  respondent  denies  that  by  reason  of  any  new  allegations  in  this  sixth 
article  contained  he  did  conmiit  high  crimes  and  misdemeanors  in  office  against 
the  Constitution  of  sold  State  and  the  peace,  dignity  and  interests  therof. 

ANSWER  TO  ARTICLE  VU. 

And  for  answer  to  said  seventh  article,  this  respondent  says  he  abides  by  his  an- 
swer to  said  first,  second,  third  and  fourth  articles  so  far  as  the  same  are  resiwn- 
dve  to  the  allegations  contained  in  said  seventh  article,  and  without  here  again 
repeating  the  same,  prays  the  same  be  taken  as  an  answer  to  this  seventh  article 
as  fully  as  if  here  again  set  out  at  length ;  and  as  to  the  new  allegation  contained 
in  said  seventh  article,  that  this  respondent  did  '*  recruit  and  call  together  from 
this  State  and  the  State  of  Tennessee  a  large  number  of  men,  to  wit :    Five  hun- 
dred men  and  more,  many  of  them  of  the  most  reckless,  desperate,  ruffianly  and 
lawless  characters,  and  did  then  and  there  organize,  arm  and  equip  them  as  an 
army  of  soldiers,  and  place  the  same  under  the  chief  command  of  a  notorious 
desperado  from  the  State  of  Tennessee,  by  the  name  of  George  W.  Kirk,  having 
falsely  proclaimed  the  counties  of  Alamance  and  Caswell  in  said  State  in  a  state  of 
insurrection,  and  did  send  large  numbers  of  such  armed  desperate  men  into  said 
counties,  under  the  immediate  command  of  the  said  George  W.  Kirk,  and  two 
other  de«peradoes  from  the  State  of  Tennessee,  to  wit :     One  B.  G.  Burgen  and 
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•ne  H.  C.  Yates,  and  did  there  and  then  without  any  warrant  or  nuthority,  seize, 
hold,  imprison  and  deprive  of  their  liberty  for  a  loiij^  time,  to  wit :  For  the  time 
of  twenty  days  and  more,  many  of  tlie  peaceable  and  law-abidlui^  citizens  of  said 

counties,  to  wit :  John  Kerr,  Samuel  P.  Hill,  Scott,  John  R.  Ireland  and 

many  others,  and  seize,  hold,  imprison  and  deprive  of  their  liberty,  and  Imnjj  by 
the  neck  William  Patten,  Lucian  H.  Murray  and  others,  and  did  thrust  into  a 
loathsome  dungeon  Josiah  Turner,  Junior,  and  F.  A.  Wiley,''  tliis  respondent  de- 
nies tlie  same  and  declares  the  facts  to  be  as  hereinbefore  stated  and  set  forth 
Jn  his  answer  to  the  first,  second,  third  and  fourth  articles,  and  espe- 
cially that  the  body  of  militia  sent  by  him  into  the  counties  of  Ala- 
mance and  Caswell,  as  hereinbefore  set  forth,  were  organized  accordinj? 
to  the  provisions  of  the  act  of  the  General  Assembly  of  the  State  of  North  Caro- 
lina, entitled  "An  act  to  orjjanize  a  militia  of  North  Carolina/'  ratified  the  17tli 
day  of  August,  A.  D.  1S68.  This  respondent  denies  that  the  men  composing  said 
TOlunteer  militia  were  many  of  them  the  most  reckless,  desperate,  ruflftanly  and 
lawless  characters  from  the  State  of  Tennessee ;  on  the  contrary  this  respondent 
declares  that  tlie  said  men  were  citizens  of  North  (  arolina  at  and  immediately 
before  the  organization  of  said  militia,  and  were  of  good  deportment  and  behavior, 
and  were'reecived  and  organized  strictly  according  to  th9  provisions  of  said  act, 
and  not  otherwise ;  and  if  any  of  them  at  the  time  of  said  organization  were  eiti- 
aens  of  tlie  State  of  Tennessee  the  Siime  was  unknown  to  this  re8i)ondcnt. 
Further  answering,  this  respondent  eays  that  the  said  George  W.  Kirk,  B.  G. 
Burgen  and  H.  C.  Yates,  oflicers  in  command  of  said  volunteer  militia,  were  at 
the  time  of  the  organization  of  the  said  militia,  and  uiimediatcly  before,  citizens 
of  North  Carolina,  and  were  duly  commissioned  and  sworn.  But  this  respondent 
submits,  and  insists,  that,  in  and  by  the  provisions  of  the  aforesaid  act,  he  was 
at  liberty  to  receive  and  enroll,  in  the  said  volunteer  militia,  any  citizen  of  the 
United  States,  And  as  to  the  seizing,  holding,  imprisoning  and  depriving  of  their 
liberty,  and  maltreating  the  persons  named  in  said  seventh  article,  this  respondent 
denies  the  same,  and  has  nothing  further  to  answer  tlian  he  has  already  answered. 

And  as  to  the  allegation  in  said  Sf.V(mth  article  contained,  that  this  respondent, 
**  to  maintain,  support  and  aid  the  lawless  armed  men  so  organized,  armed  and 
equipped,  did,  under  color  of  his  said  office  from  time  to  time  during  the  said 
months  of  June,  July  and  August,  without  any  lawful  authority,  make  his  war- 
rant upon  David  A.  Jenkins,  Treasurer  of  the  State,  for  large  sums  of  money,  to- 
wit:  For  the  sum  of  seventy  thousand  dollars  and  more,  and  cause  and  procure 
the  said  David  A.  Jenldns,  the  Treasurer  of  the  State,  to  recognize  such  unlawful 
warrant,  and  pay  out  of  the  Treasury  such  said  large  sums  of  money  to  the  agent 
or  paymaster  of  said  William  W.  Hoiden,  Governor  as  aforesaid,  for  the  unlawful 
Qtes  and  purposes  aforesaid,"  this  respondent  denies  the  same  in  manner  and  form 
as  therein  set  forth. 

Further  answering,  this  respondent  denies  that  he  did,  then  and  there,  as  alleged 
In  said  seventli  article,  commit  a  high  misdemeanor  in  office,  in  violation  of  tho 
Constitution  and  laws  of  this  3tate,  and  of  the  peace,  interests  and  dignity 
thereot 
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ANSWER  TO  ARTICLE  VIII. 

And  for  answer  to  the  said  eighth  article,  this  rc'Si>ondcnt  abides  by  Ills  answer 
to  said  ilrst,  second,  fourth,  fifth,  sixth  and  seventh  articles,  in  so  far  as  the  same 
are  re^wnaiTe  to  the  allegations  contained  in  the  said  eighth  article,  and  without 
here  again  repeating  the  same  answers,  prays  tlic  same  to  be  taken  as  answer  to 
this  eighth  articJc  as  fully  as  if  here  again  set  out  at  length.    And  as  to  the  new 
allegation  contained  In  the  said  eighth  article,  **  tliat  the  said  Wiliam  W.  Ilolden, 
GoTcmor  of  the  said  State,  unmindful  of  tlie  high  duties  of  his  said  office,  and 
the  obligations  of  his  solemn  oath  of  otllce,  and  contriving  and  intending,  and 
with  a  view  for  the  purpose  of  6upiK>rUng  and  maintaining  an  armed  mili- 
tary force  in  said   State,  which  he   had  then  and  there   recruited,  organieed 
and  formed  for    illegal  purposes,  without   the  sanction  of  the  Constitution 
and  laws  of  the  said  State,  but   in  contravention  of  the  same,  did  from  to  time, 
in  the  months  of  June,  July  and  August,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy,  under  color  of  his  said  office,  in  said  State,  without 
the  sanction  of  the  Constitution  and  laws  of  said  State,  and  in  violation  of  the  same 
make  hia  warrants  as  such  Governor  upon  the  Treasury  of  the  said  State,  for 
large  sums  of  money,  to-wit :  For  the  sura  of  eighty  thousand  (^80,000)  dollars 
and  more,  to  be  used  for  the  unlawful  purpose  aforesaid :  Uiat  the  said  Wil- 
liam W.  Holden,  Governor  as  aforesaid,  under  color  of  his  said  office,  then  and 
there  persuaded*  commanded,  incited  and  procured  David  A.  Jenkins,  Treasurer 
of  said  State,  to  recognize  such  and  said  unlawful  warrants  on  the  Treasury  of 
said  State,  and  to  deliver  such  and  said  sums  of  money  to  such  agents  of  the  said 
William  W.  Holden,  Governor  as  aforesaid,  as  he  the  said  William  W.  Holden, 
Governor  as  aforesaid,  might  from  time  to  time  designate  and  appoint ;  that  in 
pursuance  of  such  warrants  and  orders  of  the  said  William  W.  Holden,  Governor 
as  aforesaid,  the  said  David  A.  Jenkins,  Treasurer  aa  aforesaid,  delivered  to  one 
A  D.  Jenkins,  called  the  paymaster,  appointed  by  the  said  William  W.  Ilolden, 
GoTemor  as  aforesaid,    for  such  puri>08e,    Uu^c   sums  of   money    from  said 
Treasury,  to-wit:    The  sum  of  forty  thousand  dollars  or  more,"  this  respondent 
denies  the  same,  in  manner  and  form  as  therein  set  forth ;   and  as  to  the  further 
allegation  in  sjud  eighth  article,  that  "  in  the  month  of  August,  in  tlie  year  of  our 
Lord  one  thousand  eight  hundred  and  seventy,  one  Richard  M.  Allison,  a  citizen 
of  the  county  of  Iredell,  in  said  State,  brought  his  suit  in  the  Superior  Court  of 
the  hst  named  county,  in  his  own  behalf  and  in  the  behalf  of  all  the  tax  imyers  of 
said  State,  praying  that  a  Writ  of  Injunction  might  then  and  there  be  granted^ 
wid  issued  according  to  law,  restraining  the  said  David  A.  Jenkins,  Treasurer  as 
aforeaaid,  from  delivering  any  sum  or  sums  of  money  to  the  said  William  W. 
Holden,  Governor  as  aforesaid,  or  any  otlier  persons,  in  obedience  to  such  orders 
Mid  for  such  purposes,  and  also  restraining  the  said  A.   D.  Jenkins,  as  such  pay- 
^^'^ter,  or  in  any  other  respect  or  capacity  from  disbursing  or  disposing  of  said 
8^in  of  money  so  in  his  said  hands,  or  any  part  thereof,  for  the  purposes  tliereof  ; 
that  the  Honorable  Anderson  Mitchell,  Judge  of  said  Superior  Court,  then  and 
there  granted  the  Writ  of  Injunction  so  prayed  for,  enjoining  and  forbidding  the 
^  David  A.  Jenkins,  Treasurer  as  aforesaid,  from  delivering  any  money  from 
6*id  Treasury,  in  obedience  to  any  such  warrant  or  order,  so  made  by  the  said 
William  W.  Holden,  Governor  as  aforesaid,  and  enjoining  and  forbidding  the  said 
-A.  D.  Jenkins,  as  such  paymaster  or  agent,   from  using  or  disbursing  the  said 
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money  or  any  part  of  it,  so  in  his  liands,  to  or  for  tlic  use  of  said  armed  body  of 
men  for  any  of  the  purposes  aforesaid ;  that  tlie  said  David  A.  Jenldns,  TreoBurcr, 
and  the  said  A.  D.  Jenkins,  were  each  duly  8cr\'ed  with  said  Writ  of  Injunction^" 
this  respondent  says  that  he  has  not  sufficient  information  to  answer  whether  thA 
same  be  true  or  false,  in  manner  and  form  as  therein  set  forth,  and  insists  npon 
the  proof  thereof. 

And  as  to  the  additional  allegation  in  said  eighth  article  that  *' William  W. 
Holden,  Governor  as  aforesaid,  wickedly  intending  to  suspend  and  subvert  the  laws 
of  said  State,  and  to  defy  and  disregard  the  lawful  authority  of  said  Court,  did 
Afterwards,  to-wit :  After  the  month  last  aforesaid,  persuade,  incite,  order,  pro- 
cure and  command  the  said  A.  D.  Jenkins  to  defy  and  disregard  the  said  Writ  of 
Injxmction,  and  to  deliver  the  said  money  so  in  his  custody  to  another  agent  of 
the  said  William  W.  Holden,  Govemor  as  aforesaid,  to  be  used  for  the  unlawful 
purposes  aforesaid ;  that  tlie  said  A.  D.  Jenkins,  in  obedience  to  such  last  men- 
tioned order,  command  and  procurement  of  the  said  William  W.  Holden,  Gover- 
nor ss  aforesaid,  and  in  disregard  of  such  Writ  of  Injunction  and  the  lawful  au- 
thority  of  said  Judge,  did  deliver  the  said  money  so  in  his  hands  to  another  agent 
of  the  said  William  W.  Holden,  Governor  as  aforesaid,  to  wit :  To  one  Richard 
T.  Berry,  to  be  used  for  tlic  unlawful  purpose  aforesaid,  and  the  said 
William  W.  Holden,  Governor  as  aforesaid,  did  then  and  there,  in  the 
way  and  manner,  and  by  the  means  and  for  the  purposes  aforesaid,  procnre, 
order  and  command  the  said  A.  D.  Jenkins  so  to  disregard  and  disobey  the 
said  Writ  of  Injunction,  and  the  lawful  authority  of  said  Judge,  and  did  then 
And  there,  and  in  the  way  and  manner  and  by  the  means  and  for  the  unlawful 
purpose  aforesaid,  defy,  disregard,  ignore,  contravene,  suspend  and  defeat 
the  lawful  purpose  and  effect  of  the  Writ  of  Injunction  so  granted  and  issued 
by  the  said  Judge ;  and  thereupon  and  thereafter  tlie  said  William  W.  Holden, 
Governor  as  afonesaid,  the  said  sum  of  public  money  thus  transferred  as 
aforesaid  to  the  hands  of  the  said  Richard  T.  Berry,  did  order  and  cause  to  be 
paid  out  and  disbursed  by  him,  the  said  Richard  T.  Berry,  to,  for  and  about  the 
illegal  purposes  aforesaid,  to  wit :  The  payment  of  the  expenses  in  keeping  on 
foot,  sustaining  and  maintaining  the  said  illegal  military  force  as  aforesaid,**  this 
respondent  denies  the  same. 

And  this  respondent  denies  tliat  he  was  guilty  of  a  high  misdemeanor  in  his  said 
office  of  Governor,  in  violation  of  his  oath  of  office,  and  in  subversion  of  the  laws 
in  said  State,  and  the  peace,  interest  and  dignity  thereof,  as  alleged  in  said  eighth 
article. 

And  this  respondent,  in  submitting  to  tills  honorable  court  this  his  answer  to  the 
Articles  of  Impeachment  exhibited  against  him,  respectfully  reserves  leave  to 
amend  and  add  to  the  same  from  time  to  time,  as  may  become  necessary  or  proper, 
and  when  and  as  such  necessity  and  propriety  shall  appear. 

W.  W.  HOLDEN, 
R.  C.  Badger,    H 

J.  M.  MCCORKLE,  "^  , 

Nathaniel  Boyden,  ^         I  S  '!  *  *  ^*^*^ 
Edw.  Conigland,     -^ 
W.  N.  H.  Smith,         ^ 
of  Counsel. 
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On  motion  of  Mr.  Graham,  of  Orange,  it  was  ordered  that 
the  answer  of  the  respondent  be  received  and  filed,  and  that  a 
copy  he  furnished  the  lionse  of  representatives  and  to  the 
managers  of  impeachment. 

Mr.  Graham,  of  Orange,  moved  that  it  be  ordered  that  one 
hundred  copies  of  the  proceedings  of  the  impeachment  trial 
be  printed  on  every  day,  and  a  copy  laid  on  the  desk  of  each 
member,  and  furnished  to  the  parties  and  their  counsel,  on  the 
succeeding  day. 

Upon  this  motion,  Mr.  Gilmer  demanded  the  yeas,  and  nays. 
The  senate  agreed  thereto,  and  the  motion  prevailed — yeas 
37,  nays  11. 

Those  who  voted  in  the  affinnative  are  : 

Messrs.  Adams,  Albright,  Allen,  Bamett,  Battle,  Beasley, 
Bellamy,  Brogden,  Brown,  Cook,  Council,  Crowell,  Currie, 
Dargan,  Eppes,  Flemming,  Flythe,  Graham  of  Alamance, 
Graham  of  Orange,  Ilyman,  Jones,  Lassiter,  Latham,  Ledbetter, 
Lehman,  Mauney,  McClammy,  Moore,  Murphy,  Olds,  Price, 
Kobbine  of  Davidson,  Bobbins  of  Rowan,  Skinner,  Speed  and 
Waddell— 37. 

Those  who  voted  in  the  negative  are  : 

Messrs.  Cowles,  Gilmer,  King,  Linney,  Love,  Merrimon, 
Morehead,  Norment,  Troy,  Whiteside  and  Worth — 11. 

On  motion  of  Mr.  Flemming,  it  was  ordered  that  when  the 
court  adjourns,  it  will  adjourn  until  to-morrow  at  13  o'clock. 

On  motion  of  Mr.  Graham,  of  Orange,  it  was  ordered  that 
the  clerk  ot  the  senate  have  a  suiBcient  number  of  blank  sub- 
poenas printed  for  tlie  use  of  parties  and  their  counsel  during 
the  trial. 

On  motion  of  Mr.  Gilmer,  the  court  adjourned. 
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THIRD  DAY. 

Senate  Chambeo,  January  24th,  1871. 

At  12  m.,  the  Chief  Justice  having  taken  the  chair,  the 
senate,  pursuant  to  adjournment,  proceeded  to  the  considera* 
tion  of  the  articles  ot  impeachment  exhibited  against  William 
W.  Holden,  Governor  of  Noi-tli  Carolina. 

Proclamation  was  made  in  due  form  by  the  doorkeeper. 

Mr.  McCotter,  senator  from  the  8th  district,  appeared  and 
\fSL8  duly  qualified  by  the  chief  justice. 

Mr.  Gilmer  moved  the  adoption  of  the  following  : 

Ordered^  That  after  the  proclamation  made  on  each  day,  the 
doorkeeper  notify  the  managers  on  the  part  of  the  house  of 
reprtisentatives  and  counsel,  and  the  respondent  and  his 
counsel,  that  the  senate  is  ready  to  proceed  with  the  trial  of 
the  impeachment. 

Mr.  Jones  moved  to  strike  out  the  words  "  and  the  respon^ 
dent  and  his  counsel." 

Mr.  Bobbins,  of  Rowan,  was  proceeding  to  discuss  the  ques^ 
tion,  when  Mr.  Graham,  of  Orange,  raised  the  point  of  order 
that  under  the  XVIII  Rule  for  the  government  of  the  im- 
peachment trial,  no  debate  could  be  had  upon  the  adoption  of 
any  order  or  decision  except  by  the  consent  of  the  senate. 

The  chief  justice  decided  the  point  of  order  to  be  well 
taken,  and  submitted  to  the  senate  the  question  whether  de- 
bate should  be  allowed,  and  it  was  decided  in  the  affirmative. 

The  motion  of  Mr.  Jones  to  strike  out  did  not  prevail^ 
and  the  senate  refused  to  make  the  order  proposed  by  Mr. 
Gilmer. 

The  journr  I  of  the  proceedings  of  the  senate  sitting  on 
yesterday  as  court  of  impeachment  was  read  and  approved. 
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Mr.  Sparrow  in  behalf  of  the  managers  on  the  part  of  tlie 
boiiBe  of  representatives,  presented  the  replication  adopted 
by  the  house  of  representatives  to  the  answer  of  the  respon- 
dent which  was  read. 

Rkplication  by  the  House  of  Kepresentatives  of  the  State  of 
North  Carolina,  to  the  answer  of  William  W.  Holden,  Gov- 
ernor of  tlie  State  of  North  Carolina,  to  the  Articles  of  Im- 
peachment exhibited  against  him  by  the  House  of  Represen- 

tatives. 

Tlie  House  of  Representatives  ot  the  State  of  North  Carolina 
have  considered  the  several  answers  ot  William  W.  Holden- 
Govemor  of  North  Carolina,  to  the  several  articles  of  impeach, 
mcDt  against  him,  by  them  exliibitod  in  the  name  of  themselves 
and  all  the  people  of  said  State,  and  reserving  to  themselves  all 
advantage  of  exception  to  the  insuflSciency  and  irrelevancy  of 
hi8  answer  to  each  and  all  of  the  several  articles  ot  impeach- 
ment, exhibited  against  said  William  W.  Holden,  Governor  of 
said  state,  do  deny  each  and  every  averment  in  said  several 
answers,  or  either  of  them,  which  denies  or  traverses  the  acts, 
intents,  crimes,  misdemeanors,  offences,  or  misconduct  charged 
against  said  William   W.  Holden  in  said  articles   of  impeach- 
ment, or  either  of  them,  and,  for  replication  to  said  answer,  do 
say  tliat  said  William  W.  Holden,  Governor  of  said  state,  is 
guilty  of  high  crimes,  misdemeanors  and  offences  mentioned  in 
said  articles,  and  that  the  house  of  representatives  are  ready  to 
prove  tlie  same. 

Passed  House  of  Ile])resentatives  January  24th,  1871. 

THOS.  J.  JARVIS, 
Speaker  of  the  Honne  of  Rejyresentatwe4i. 
Attest : 
W.  W.  GArrnER,   Clerh 

On  motion  of  Graham,  of  Orange,  it  was  ordered  that  the 
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replication  l>e  received  and   filed,  and  an  authenticated  c  >pv 
l)e  furnished  to  the  couuRel  of  the  rrespoudent. 

Mr.  Lehman  moved  the  a<loption  of  the  followinj^  : 

Ordered^  That  the  senate  will  commence  the  trial  of  the 
governor  upon  the  articles  of  impeachment  exhibited  againfit 
him,  on  Monday,  the  6th  day  of  February,  1871,  and  proceed 
therein  with  all  convenient  dispatch,  under  the  rules  of  the 
senate  sitting  upon  the  trial  of  impeachment. 

Mr.  Robbins,  of  Rowan,  maved  the  adoption  of  the  following 
as  a  substitute  for  the  order  proposed  by  Mr.  Lehman  : 

Ordered^  That  the  Senate,  adhering  to  the  order  heretofoi-e 
adopted,  will  proceed  with  the  trial  in  the  senate  chamber  ou 
Monday,  the  30th  of  January,  1871,  and  from  day  to  day,  unless 
otherwise  ordered  on  reason  shown. 

The  substitute  was  adopted  by  the  following  vote — yeas  25, 
nays  22. 

Those  who  voted  in  the  affirmative  are  : 

Messrs.  Adams,  Albright,  Battle,  Brown,  Cook,  Council, 
Crowell,  Plemming,  Gilmer,  Graham  of  Alamance,  Graham 
of  Orange,  Jones,  Latham,  Linney,Mauney,Merrimon,  More- 
head,  Robbins  of  Davidson,  Robbins  of  Rowan,  Skinner,  Speed, 
Troy,  Waddell,  Whiteside  and  Worth— 25. 

Those  who  voted  in  the  negative  are : 

Messrs.  Bamett,  Beasley,  Bellamy,  Brogden,  Cowles, 
Currie,  Dargan,  Eppes,  Plythe,  Hawkins,  Hyman,  King,  Las- 
siter,  Ledbetter,  Lehman,  Love,  McCotter,  Moore,  Murphy, 
Norment,  Olds  and  Price — 22. 

The  order  as  amended  was  then  made. 

Mr.  Norment  moved  the  adoption  of  tJie  following  : 

Ordered^  That  the  managers  on  the  part  of  the  house  of 
representatives,  together  \^nth  their  counsel,  and  also  the  res- 
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pondeiit  and  counsel  be  requested  to  take  notice  of  the  sitting 
of  the  court  of  impeachment,  and  regulate  their  attendance 
accordingly. 

Mr,  Gilmjr  offcired  as  a  subr^titute  thoretor  the  following  : 

(hderedj  That  after  proclamation  is  made  on  each  day  the 
doorkeeper  notify  the  managers  on  the  part  of  the  house  of 
representatives  and  counsel,  and  the  respondent  and  his 
counsel,  tliat  the  senate  is  ready  to  proceed  with  the  trial  of 
impeachment. 

The  substitute  was  rejected,  and  the  order  as  proposed  by 
Mr.  Xorment  was  made. 

Mr.  Graham,  of  Orange,  called  the  attention  of  the  senate 
to  the  9th  and  10th  sections  of  an  act  of  the  general  assembly, 
ratified  the  10th  day  of  April,  1869,  proceedings  upon  impeach- 
raent,  and  asked  whether  or  not,  in  the  opinion  of  the  chief 
justice,  it  was  necessary  for  senators  to  take  any  further  oath 
before  proceeding  wth  the  trial  of  the  impeachment  of  Gov- 
ernor William  W.  Holden. 

The  chief  justice  announced  his  opinion  to  be  that  the  oath 
hitherto  taken  by  senators  at  the  organization  of  the  court  of 
impeachment  was  sufficient,  and  that  no  other  oath  was 
necessary. 

On  motion  of  Mr.  Moore,  the  court  adjourned  until  12  M. 
Monday,  30th  January,  1871. 
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FOUBTH  DAT. 

Senate  Chamber,  Jan.  30,  1S71 

The  COURT  met  at  12  o'clock,  M.,  pursuant  to  adjourn- 
ment, Hon.  R.  M.  Pearson,  Chief  Justice  of  the  Supreme,  in 
the  chair. 

The  CLERK  proceeded  to  call  the  roll  of  Senators,  when  a 
quorum  was  found  to  be  present. 

Proceedings  were  opened  by  a  proclamation  made  in  due 
form  by  the  doorkeeper. 

The  CLERK  proceeded  to  read  the  journal  of  the  proceed-. 
ings  of  the  previous  meeting. 

The  CHIEF  JUSTICE  announced  that  the  court  was  now 
ready  to  proceed  to  business. 

Mr.  SPARROW.  Mr.  Chief  Justice,  the  board  of  man- 
agers for  whom  I  ipeak  hare  been  instructed  by  the  house  of 
representatives  to  request  of  the  senate,  permission  to  amend 
their  eighth  article  of  impeachment.  I  will  deliver  it  to  the 
clerk  and  request  that  he  may  read  the  resolution  containing 
the  proposed  amendment,  and  ask  that  the  amendment  be 
allowed. 

The  CLERK  read  the  order  of  the  house  of  representatives 
in  the  words  following  : 

Order  of  the  house  of  representatives  relative  to  amend- 
ment of  Article  VIII  of  Impeachment  of  Wm.  W.  Holden, 
governor  of  North  Carolina, 

It  is  ordered  by  the  house  of  representatives  that  the  board 
of  managers  of  the  impeachment  of  William  W.  Holden, 
governor  of  the  state  of  North  Carolina,  ask  leave  of  the 
senate,  sitting  as  a  court  of  impeachment,  to  allow  the  houso 
of  representatives  to  amend  Article  VIII  of  impeachment 
heretofore  exhibited  by  them  against  the  said  Willi  im  W. 
Holden,  governor  as  aforesaid,  and  now  pending  before  the 
senate  sitting  as*  said  court,  by  striking  out  the  name  of 
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'*  Richard  T.  Berry,''  wherever  the  same  may  occur  in  said 
article,  and  inserting  instead  thereot  the  name  "  John  B. 
Neathery,"  and  that  the  said  managers  be,  and  they  are  hereby 
autliorized  to  make  such  amendment,  if  the  senate  sitting  as 
such  court  shall  so  allow. 

Thomas  J.  Jarvis, 
Speaker  of  House  oi  Representatives. 

Mr.  BOYDEN.  May  it  please  the  court,  I  understand  that 
there  has  been  some  proposition  to  conse^it  to  this  amendment, 
and  that  my  associates  have  consented  to  it.  I  understand 
their  consent  to  extend  this  far,  that  the  amendment  is  not  to 
be  made  without  examining  witnesses  to  prove  the  charge 
before  the  committee.  We  do  not  object  to  it  now,  provided  it 
can  be  done  by  consent ;  but  we  wish  it  distinctly  understood 
that  these  charges  here  are  like  the  presentment  of  a  grand 
jury.  They  are  made  upon  proof.  And  we  take  it  for  granted 
that  all  the  proof  has  been  made  of  the  charges  already  pre- 
ferred. If  the  manageis  now  think  proper  to  make  a  new 
charge,  we  do  not  oppose  the  making  it,  provided  it  is  made 
in  tlie  regular  way,  by  going  back  to  the  house,  examining  the 
testimony,  and  if  the  testimony  is  found  sufficient  at  common 
law,  and  then  it  can  be  done,  we  shall  interpose  no  objection. 

But,  as  this  in  a  new  proceeding,  with  which  we  are  not  very 
familiar,  it  might  be  proper  to  see  whether  such  things  can  be 
done.  I  suppose  there  is  no  question  but  the  managers  have  a 
right  to  witlidraw  these  articles  and  present  new  articles  in 
their  place,  or  a  new  article.  But  it  strikes  me  that  these 
articles  are  precisely  like  a  bill  of  indictment  found  by  a  grand 
jury.  Under  our  constitution  this  is  a  high  court  of  impeach- 
ment. It  is  not  the  senate  at  all,  but  is  a  court  for  the  trial  of 
impeachments ;  aiid  under  our  law  the  house  of  representa- 
tives of  the  state  are  constituted  a  grand  jury  to  find  bills  of 
indictment,  and  it  seems  to  me  that  all  the  rules  which  apply  to 
a  court  of  law  apply  to  this  court.  I  desire  to  read  an  authorty 
upon  this  subject,  which  is  a  very  high,  authority — ^that  of 
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Charles  Lee,  the  attorney  general  of  the  United  States  during 
the  administration  of  President  Washington,  and  which  is  to 
be  found  on  page  101,  volume  20,  of  the  American  State  Papere. 
The  caption  of  the  paper  is :  "  Inquiry  into  the  official  conduct 
"of  a  judge  of  the  supreme  court  of  the  northwestern  terri- 
"tory,  communicated  to  the  house  of  representatives.  May  10, 
**1796."  I  will  not  read  the  whole  opinion,  but  only  so  much 
which  has  relation  to  the  present  case. 

"In  the  prosecution  of  an  impeachment,  such  rules  must  be 

"observed  as  are  essential  to  justice;  and  if  not  exactly  tlie 

"same  as  those  which  are  practiced  in  ordinary  courts,  they 

"must  be  analagous,  and  as  nearly  similar  to  them  as  forms 

"will  permit.    Thus,  before  an  impeachment  is  sent  to  the 

"senate,  witnesses  must  be  examined  in  solemn  foinn  respect- 

"ing  the  charges  before  the  committee  of  the  house  of  repre- 

"sentatives  to  be  appointed  for  that  purpose,  as  in  a  case  of 

"indiotment  witnesses  are  examined  by  a  grand  jury.    Upon 

"the  trial  the  witnesses  must  give  their  testimony  betorc  the 

"senate,  as  in  a  case  of  indictment  they  do  before  the  ordinary 

"court  and  petit  jury." 

That,  if  the  court  please,  is  the  opinion  of  an  attorney  gen- 
eral of  the  United  States,  touching  an  inquiry  into  the  official 
conduct,  for  the  impeachment  of  George  Turner,  who  was  then 
a  judge  of  the  supreme  court  in  the  northwestern  territory. 

It  would  seem  to  mc  that  the  rules  here  must  be  exactly 
analagous.  The  senate  of  the  United  States  is  not  like  this, 
declared  to  be  a  high  court  of  impeachment,  but  the  trials  of  im- 
peachment must  be  before  that  body.  Our  present  constitution 
declares  the  senate  of  this  state,  I  think  in  terms  "  tlie  high 
court  of  impeachment." 

It  is  this  high  court  of  impeachment  which  is  now  sitting  ; 

and  as  in  the  senate  of  the  United  States  with  the  chief  justice 

presiding,  the  rules  of  law  are  to  prevail  as  far  as  possible, 

and  it  seems  to  me  that  in  this  case,  in  this  court,  the  rules 

of  law  are  also  to  apply^  and  that  these  articles  are  nothing 

more  nor  less,  according  to  the  rules  of  law,  but  an  indictment. 
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(tbe  house  of  representatives  being  the  grand  jury,)  found 
against  the  respondent,  who  is  governor  of  the  state ;  and  it 
strikes  me  that,  following  the  analagies,  they  have  not  the  power 
to  amend  their  indictment.  They  can  withdraw  their  bill,  we 
admit,  and  send  in  a  new  one,  as  in  a  court  of  law.  Perhaps  it 
may  be  amended.  If  it  can  be,  legally,  we  shall  interpose  no 
objection,  only  thus  far,  that  the  amendment  shall  be  made 
upon  proofs.  We  contend  that  they  must  have  the  evidence 
before  them  which  authorizes  them  in  law  to  make  the  amend- 
ment. 

I  will  cite  to  the  court  another  precedent  in  the  case  of  Judge 
Chase,  where  the  same  course  was  pursued.  It  appears  in  the 
annals  of  the  8th  Congress,  2d  session,  1804  and  1805,  page 
803.    The  language  there  used  is  this : 

"  This  report,  accompanied  by  a  great  mass  of  printed  docu- 
"  ments  embmcing  various  depositions  taken  before  the  com- 
"  mitteo  as  well  as  at  a  distance,  was  made  the  order  of  the  day 
"  for  Monday  following." 

Now  we  do  not  consent  that  tliis  amendment  shall  be  made, 
and  it  was  not  so  intended  to  so  consent,  without  the  necessary 
proof  to  warrant  the  amendment.  If  such  proofs  have  been 
had  and  the  amendment  can  be  made,  we  shall  have  no  objec- 
tion ;  and  when  I  speak  of  proof  I  mean  proof  before  the  com- 
mittee of  the  house  of  representatives,  which  we  contend,  as 
matter  of  law,  must  be  had  before  a  new  article  can  be  brought 
in. 

Mr.  GRAHAM.  Mr.  Chief  Justice,  we  understand  the  rule 
to  be  a  little  different  from  that  laid  down  by  the  counsel  for 
the  respondent.  This  court  is  not  bound,  as  we  apprehend, 
by  the  rules  of  common  law  directing  the  proceedings  to  be 
taken  by  grand  juries ;  and  all  that  is  meant  I  apprehend,  by 
the  opinion  of  the  attorney  general  of  the  United  States 
which  has  been  referred  to  is,  that  it  would  be  a  safe  guide — ^it 
would  afford  something  like  analogy  to  refer  to  the  proceedings 
of  grand  juries  when  articles  of  impeachment  are  about  to  be 
preferred. 
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Tliere  have  been  various  commentaries  on  the  constitution, 
and  among  otliers  that  of  the  illustrious  jurist,  Mr.  Justice 
Storv,  and  that,  in  addition  to  the  article  in  the  Fechralist  on 
the  subject,  gives  us  a  flood  of  light  in  relation  to  what  consti- 
tutes a  court  of  impeachment  and  what  should  be  its  niles  of 
•ictlon.  Xot  anticipating  that  this  objection  would  be  raised,  I 
did  not  brinff  the  authoritv  into  court ;  biit  Judi^e  Storv  stiys, 
if  I  rcmciuber  his  language  correctly,  that  a  court  of  impeach- 
ment is  at  liberty  to  act  upon  any  rules  that  it  may  itself  estal)- 
^i^flan(l  tliat  the  analogies  of  the  common  law  are  not  binding 
upjn  it,  furtlier  than  it  thinks  proper  to  adopt  them  as  a  part 
of  the  rules  for  the  government  of  its  proceedings.  Indeed,  we 
how  that  the  common  law  was  never  adopted  in  the  United 
State?  as  a  svstem,  and  so  much  of  it  as  obtains  now,  in  the 
jurisprudence  of  the  United  States,  has  been  authenticated  by 
statue  adopting  that  much  and  more. 

J^ir,  the  proceeding  here  is  one  which  makes  certain  charges 

"galTist  the  res])ondent.     Those  charges  are  eight  in  number. 

Seven  of  them  the  managers  are  content  shall  remain  as  thev  are. 

The  eighth  they  propose  to  change  in  the  particular  suggested, 

J:*)  tliat  it  shall  not  read  that  the  offence  there  imputed  wascom- 

initted  throu;rh  the  a^^encv  stated  in  the  article  as  it  orii!:inallv 

f't^^Ml,  but  through  another  agency.     I  rather  liken  this  to  that 

nigral  doctrine  of  amendment  which  has  been  admitted  in  the 

statutory  c<Hles  of  all   the  states  since  the  time  the  opinion  of 

tlie  attornej'  general  of  the  United  States,  referred  to  by  the 

learned  counsel,  was  delivered,  and  that  is  of  allowing  anything 

to  l>e  amended  at  any  time.   Such  a  course  is  in  accordance  with 

the  statutes  of  North  Carolina.     And  while  it  has  not  been 

extended  to  allow  indictments  to  be  amended,  this'court  is  at 

perfect  liberty  to  establish  the  principle  in  regard  to  matters  of 

imiKiachnient.     There  is  no  such  formality  required  here  in  the 

proceedings  of  the  house  of  representatives  as  is  required  in 

indictments.     There  is  no  reason  why  such   an  amendment 

fihonld  not  be  allowed.     The  amendment  has  the  approbation 

of  the  house  of  representatives,  just  as  the  original  article  lia<\ 


66  COUBT  OF  IMPEACHMENTS. 

its  approbation  at  the  time  that  article  was  adopted.  By  some 
inadvertence,  it  was  not  discovered,  until  the  testimony  came 
to  be  taken,  that  the  article  was  required  to  be  changed,  in 
order  that  the  allegations  should  currespond  with  the  proof. 

The  change  might  have  been  made  in  two  different  ways. 
One  w^ay  would  have  been  for  the  honorable  managers  to 
withdraw  the  eighth  article,  and  instead  of  that  article,  to 
have  adopted  another,  in  the  same  language,  but  ^vith  the 
change  in  the  name.  That  would  be  one  mode.  The  other, 
wliich  is  equally  valid,  equally  intelligible  and  equally  capable 
ot  being  comprehended  by  the  court,  is  by  requesting  per- 
mission to  amend  the  article  by  striking  out  the  name  of  a 
certain  person  who  is  alleged  to  have  been  the  agent  in  the 
commission  of  the  offence  and  putting  in  the  name  of  another. 
There  is  no  reason  why  this  charge  shall  not  be  amended — if 
vou  call  it  an  amendment — as  well  as  a  declaration  in  a  civil 
suit.  There  is  no  reason,  I  apprehend,  why  you  should  not 
amend  charges  of  this  kind,  before  the  court  where  they  have 
been  presented,  in  the  same  manner  you  amend  anything 
charged  either  as  a  tort  or  a  contract  alleged  to  have  been 
broken  by  the  defendant  in  a  civil  suit.  These  proceedings 
are  of  actor  and  reus.  It  is  one  party  making  a  complaint  and 
another  making  a  defence;  and  what  is  desired  is  that  he, 
who  is  called  upon  to  defend,  shall  have  a  distinct  notice  of 
the' manner  in  which  the  charges  are  made  and  of  what  is 
expected  to  be  proved ;  and  if  you  have  that,  you  have  all 
that  is  necessary  for  the  purpose  of  this  proceeding. 

The  amendment,  it  will  be  remembered,  is  simply  an  amend- 
ment alleging  that  instead  of  an  unla\vful  disbursement  of  public 
money  through  Mr.  Berry,  that  unlawful  disbursement  w^as 
made  through  Mr.  Neathery.  That  amendment  may  as  well  be 
made  here  and  now  as  at  any  other  time.  The  house  of  represen- 
tatives are  not  bound  to  send  in  the  testimony  upon  which  they 
find  their  charges.  A  case  occurs  to  me  in  the  history  of  Eng- 
land, which  I  have  not  before  me,  but  which  I  can  produce, 
where  it  was  proposed  to  proceed  in  an  impeachment  upon  a 
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message  sent  from  the  king  to  the  house  of  commons.  But 
the  house  took  the  objection  that  if  they  proceeded  upon  evi- 
dence of  that  kind,  they  surrendered  that  great  right  appertain- 
iog  to  representatives  of  England,  in  proceeding  in  any  way 
they  pleased  to  pursue  criminals.  The  members  of  the  house 
of  representatives  have  a  right,  upon  any  testimony  that  sat- 
isfies them,  to  prefer  articles  of  impeachment ;  and  if  they  find 
there  is  anything  erroneous  which  leads  them  to  desire  to  put 
an  article  in  a  diflerent  form,  they  can  consent  to  an  ainond- 
mcnt,  and  that  amendment  may  be  either  by  the  common 
mode  of  striking  out  the  whole  article  and  inserting  another 
article  instead,  or  the  more  convenient  mode  of  striking  out 
something  in  the  article  and  inserting  something  else  in  its 
stead ;  so  that,  as  to  the  legality  of  it,  this  court  is  a  law  to 
itself  on  that  subject.  No  precedents  have  been  found  that 
could  ever  restrain  a  court  of  impeachment  in  its  proceeding*. 
All  that  it  requires  to  know,  is  to  consult  its  own  breast  as  to 
whether  any  injustice  will  be  done  by  the  course  taken,  and  to 
act  upon  high  principles  of  morality.  That  is  the  only  oldi- 
gation  upon  which  it  rests  in  relation  to  such  a  proceeding.  Is 
thert^  anything  wrong  in  this,  apprising  the  respondent  di.s- 
tiuL'tly  of  what  is  expected  to  be  proved? — and  is  there  any 
nnineariing  formality  i  Some  of  these  old  proceedings  at  coin- 
mou  law  have  existed  for  a  long  time,  and  it  is  very  diilicnlt, 
except  for  an  antiquarian,  to  ascertain  where  they  first  ovigi 
nated.  Thev  have  been  conformt^d  to  rather  because  nobodv 
thought  it  was  necessary  to  inquire  why  they  were  adopted, 
than  any  reason  that  exists  showing  they  were  necessary  ;  and 
in  that  jurisprudence,  affecting  matters  r/teum  ct  iuurn^  and 
hc'tween  the  state  and  the  individual,  administered  by  courts 
through  judges,  it  has  been  thought  proper  and  even  essential, 
that  they  should  conform  to  certain  usages.  But  this  court  is 
Dot  lx)und  by  any  such  artificial  system,  and  may  make  the 
specifications  conform  to  what  the  proof  is  expected  to  be,  upon 
the  request  of  the  body  who  prefers  a  prosecution,  in  any  way 
that  it  thinks  proper. 
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We  then  respectfully  suggest,  that  it  is  proper  for  this  court 
to  determine  whether  this  amendment  shall  be  made ;  and  we 
submit  it  in  such  form  as  to  show  distinctly  what  it  is  desired 
to  prove.  The  house  of  representatives  have  indicated  its 
wish  by  distinctly  declaring  the  amendment  to  be  made,  and 
this  court  has  the  power  to  make  it.  And  we  submit,  in  the 
next  place^  that  this  is  a  proj^cr  form  in  which  to  present  the 
question  oi  the  amendment.  If  that  be  so,  the  only  question  is 
wliether  the  house,  in  any  form,  has  a  right  to  amend  its  spe- 
cification. I  submit  respectfully  to  the  court,  therefore,  that 
the  application  made  by  the  house  of  representatives  is  reason- 
able and  ought  to  be  granted. 

Mr.  BOYDEX.  May  it  please  the  court,  I  think  the 
learned  counsel,  wlien  he  says  there  is  no  reason  why  an  amend- 
ment should  not  be  allowed  in  state  cases  and  indictments  the 
same  as  in  civil  courts,  is  in  error.  There  is  a  manifest  differ- 
ence between  the  two.  Declarations  in  civil  suits  are  filed 
without  oath.  Bills  of  indictment  are  found  upon  oath ;  and 
our  court  has  already  settled  that  point  in  a  case,  I  believe, 
where  a  colored  witness  was  sworn  before  the  grand  jury  in 
finding  a  bill  of  indictment.  The  court  quashed  the  indictment 
upon  that  ground,  it  appearing  to  them  that  improper  testi- 
mony had  been  taken.  Surely  a  man  cannot  be  indicted  with- 
out there  is  probable  cause  shown  to  a  grand  jury.  It  is  the 
grand  jury  that  makes  the  presentment ;  and  it  is  tlie  house  of 
representatives  here  that  has  the  right  to  impeach.  The  sen- 
ate has  no  right  to  impeach  and  has  no  right  to  supply  an 
article  of  impeachment.  It  possesses  no  such  power  under  our 
constitution.  The  power  to  present  an  article  of  impeachment 
rests  alone  in  the  house  of  representatives.  That  body  must 
frame  the  article  and  present  it  here.  And  this,  as  I  understand 
it,  is  nothing  more  or  less  than  asking  this  court  to  put  in 
another  allegation.  I  think  it  cannot  be  done.  I  think  the 
true  plan  is  the  one  suggested  by  the  honorable  gentleman, 
who  has  just  addressed  the  court,  to  withdraw  the  article  and 
theu  call  upon  the  house  of  representatives  to  frame  a  new 
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charge  and  bring  it  in  here.  That  seems  to  me  to  be  a  much 
better,  and  it  strikes  me  it  is  the  only  proper  and  legal  way 
to  accomplish  it.  This  is  a  new  question  to  me  and  I  am  sim- 
ply stating  the  manner  in  which  it  strikes  me.  The  clause  reads, 
"The  house  of  representatives  solely  shall  have  the  power  of 
"impeachment.''  I  say  that  this  court — not  the  senate — sit- 
ting as  a  high  court  of  impeachment  has  got  no  power  to  bring 
in  another  article,  and  that  the  only  manner  to  effect  the  pur])ose 
desired  is  for  the  managers  to  move  to  withdraw  the  article 
songht  to  be  amended,  and  then,  if  the  testimony  will  warrant 
it,  bring  in  a  new  article.  That  certainly  would  have  a  much 
better  appearance. 

Senator  DAIIGAX.  Mr.  Chief  Justice,  I  desire  to  offer  the 
following  order. 

ilr.  SPAllRO^y'.  Will  the  senator  withdraw  the  order  lor 
a  moment  as  one  of  the  counsel  for  the  manflgers  desires  to  ad- 
dress the  court  upon  the  pending  question. 

The  nKpiest  M-as  acceded  to. 

Mr.  BRAGG.  Mr.  Chief  Justice  and  senators,  I  have  no 
disi)osition  whatever  to  prolong  this  discussion.  It  seems  to 
me  that  the  matter  under  consideration  is  a  very  6im't>]e  one. 
In  tlie  first  place,  the  amendment  is  one  tliat  is  comparatively 
formal  in  its  character,  it  Ijeing  merely  to  change  the  name  ot 
an  individual,  and  to  allege  that  this  disbursement  was  made 
through  Mr.  Neathery  instead  of  througli  Mr.  I>erry. 

Tlie  learned  counsel  on  the  part  of  the  respondent  admittj 
that  the  house  of  representatives  has  a  right  to  withdraw  this 
article  entirely  and  to  send  back  another  or  others  in  its  stead. 
That  is  conceded ;  and  being  conceded,  the  only  question  hero 
i«,  whether  that  should  bo  done,  or  whether  this  court  now  can 
allow  an  amendment  which  has  been  already  adopted  by  the 
honse  of  representjitivos.  It  seems  to  me  that  this  is  a  dis- 
pute about  a  matter  which  is  of  no  moment,  and  amounts  to 
little  or  nothing ;  for  the  amendment  which  the  house  have 
Bent  in  is  virtually  adopting  another  article.     Then  it  cornea 
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down  simply  to  die  form  of  doing  it,  whether  the  house  can  do 
it  in  this  particular  mode  suggested. 

The  learned  counsel  is  wrong  in  saying  that  this  court 
"  adopts  "  the  amendment.  It  is  adopted  by  the  house  of  rep- 
resentatives ;  and  all  that  body  asks  this  court  to  do  is  to  sub- 
stitute the  article  as  amended  in  the  place  of  the  article  which 
was  originally  sent  to  this  body,  and  that  is  all — nothing  more 
and  nothing  less.  Why,  then,  go  through  the  formality  of 
sending  this  article  back  to  the  house  of  representatives  and 
having  a  new  one  substituted  in  place  of  it,  when  the  course 
here  suggested  amounts  to  precisely  the  same  thing  ? 

The  counsel  has  referred  to  proceedings  before  grand  juries, 
and  he  has  undertaken  to  assimilate  the  house  of  representa- 
tives, in  this  proceeding,  to  a  grand  jur}'  in  a  proceeding  on  in- 
di«.*tment.  He  contends  that  the  action  of  the  house  of  rep- 
resentatives isanalawusto  that  of  a  f^rand  inrv,  inlindin^  a  bill 
of  indictment.  He  will  find  no  authority  for  that  in  the 
constitution  or  in  the  laws  regulating  proceedings  o::  impeach- 
ment. He  speaks  about  evidence  to  be  submitted  to  the  house 
of  reiu'ercntatives  as  a  condition  )>reeedent  to  that  body  pre- 
senting articles  of  impeachment.  How  does  the  counsel  know 
that  evidence  has  not  been  submitted  ?  This  court  is  bound 
to  presume  that  all  these  articles  were  found  upon  evidence 
duly  presented.  He  has  no  right  to  show  they  were  not  so 
found. 

Mr.  1>0YDEX.  I  did  not  intimate  that  they  were  not.  I 
suppose  they  were,  and  I  take  it  for  granted  they  were  found 
upon  evidence. 

Mr.  BIIAGG.  So  upon  this  amendment  :  this  court  is  to 
take  it  for  granted  that  it  was  adopted  upon  evidence  appearing 
before  the  house  that  there  was  an  error,  and  that  they  now 
seek  to  correct  the  article  in  the  particular  stated.  We  have 
the  right  to  presume  that  that  evidence  was  submitted,  and 
that  the  house  of  representatives  acted  upon  that  evidence, 
and  hence  they  send  the  request  that  the  change  be  made. 

The  learned  counsel  spoke  about  the  power  of  a  court  of  im 
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peachment  to  qnash  an  article  presented  by  the  house  of  rep- 
resentatives, because  it  was  found  upon  insufficient  testimony,  in 
analogT  to  the  power  of  a  court  of  common  law  to  quash  a  bill 
of  indictment  when  it  regards  the  action  of  a  grand  jury  to 
have  been  upon  insufficient  testimony.  I  think  he  can  show  no 
authority  for  holding  that  this  court  has  any  such  power.  This 
oonrt  has  no  authority  whatever,  either  by  the  constitution  or 
by  the  laws,  to  quash  any  article  that  may  be  sent  here  as  the 
basis  of  a  trial,  either  for  the  reason  that  the  article  was  found 
upon  insufficient  evidence  or  any  other  reason.  The  gentleman 
talk  into  these  errors  by  undertaking  to  follow  out  analogies 
and  to  show  that  this  senate,  sitting  as  a  court  of  impeacliment, 
isanalojfous  to  an  ordinarv  court  of  common  law  tor  the  trial 
of  criminal  offenses.  The  gentleman  admits  that  tlie  house  of 
representatives  have  a  right  to  amend  this  article,  but  lie  says 
the  amendment  should  be  made  in  a  particular  way.  AVc  sub- 
mit to  the  court  that  the  way  j^roposed  is  appropriate,  though 
the  other  one  would  be  proper  also;  but  this  way  is  equally 
appropriate  and  it  certainly  is  more  convenient. 

The  question  sini])ly  comes  before  the  court,  whether  they 
will  allow  this  article  to  be  changed  in  the  particular  stated 
when  the  change  is  made  by  the  vote  of  the  House  of  Ee{)re- 
eentatives  which  is  the  impeaching  body.  I  submit  that  the 
court  will  allow  the  change. 

Tlie  CHIEF  JUSTICE.  The  impeachment  act  makes  it 
incumbent  upon  the  presiding  officer  "to  decide  in  the  lirst  in- 
"  stance  without  a  division,  all  questions  of  evidence  and  inciden- 
*'  tal  questions,  but  the  same  shall,  on  the  demand  of  one-Hith 
"of  the  members  present,  be  decided  by  the  yeas  and  nays." 
This  I  consider  to  be  an  "incidental"  question.  It  is  the 
opinion  of  the  presiding  officer  that  the  senate  have  the  power 
to  allow  the  amendment  to  be  made  at  the  instance  of  the 
hoaae  of  representatives.  I  consider  it  to  be  the  same  as  if 
the  foreman  of  a  grand  jury,  attended  by  the  whole  grand  jury, 
came  into  court  and  requested  the  judge  to  allow  them  to  strike 
oat  one  name  and  insert  another.    Unless  a  division  is  called 
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for,  that  will  be  taken  to  be  the  rule,  that  the  senate  have  the 
power  to  allow  the  amendment.  The  next  question  will  be, 
will  the  senate  allow  the  amendment  to  be  made,  and  that  is  a 
matter  for  the  body  to  decide.  Is  the  court  ready  for  the 
(question  ? 

Senator  DARGAN  offered  the  following  order  : 

"  Ordered^  That  the  amendment  to  the  eighth  article  of 
*'  impeachment  requested  by  the  house  Jof  representatives  be 
**  allowed." 

The  CHIEF  JUSTICE  put  the  question  on  the  order 
offered  by  Senator  Dargan,  and  it  was  decided  in  the  aftirma- 
tive. 

Islw  MoCORKLE.  Mr.  Chief  Justice,  the  amendment 
which  has  just  been  made,  by  permission  of  the  senate,  will  ma- 
tcriiilly  affect  the  answer  to  the  article.  Senators  who  have  read 
the  article  first  presented  by  the  house  of  representatives  and 
the  answer  thereto  by  the  respondent,  will  have  seen  that  the 
answor  is  a  (]:eneral  dcniid  of  the  allef2:ations  of  that  article. 
Tender  the  amendment  which  has  just  been  permitted,  it  will 
become  necessary  for  the  respondent  to  tramc  a  specific  answer  to 
that  article,  and  it  may  be  that  it  will  entii-ely  change  the  charac- 
ter of  the  answer.  We  therefore  ask  that  we  be  allowed  until 
Thurslay  to  file  our  answer.  Two  of  the  counsel  for  the 
res[)c)ndent  ai-o  not  ])resent  to-day,  and  therefore  we  will  not 
have  the  benefit  of  their  counsel  to  aid  in  training  the  answer 
unless  we  have  an  adjournment.  That  is  the  reason  why  wo 
ask  that  further  proceedings  be  adjourned  until  Thursday  next. 

Mr.  SPARROW.  On  behalf  of  the  numagers,  I  feel  author- 
ized to  say  to  the  counsel  for  the  respondent  that  we  are  wil- 
ling to  consent  to  an  adjournment  until  Wednesday.  We  very 
much  desire  that  there  shall  be  no  unuecessary  delay  in  the 
prosecution  of  this  trial.  We  desire  to  deal  fairly  and  cour- 
teously with  the  other  side,  and  we  hope  that  by  Wednesday 
it  will  suit  their  purpose  to  conform  their  answer  to  the  article 
as  amended.  We  consent  to  an  adjournment  until  that  time, 
which  we  think  will  be  long  enough.     This  suggestion  which  I 


TBIAL  OF   WILLIAM  W.    HOLDEN.  73 

hare  made  meets  with  the  approval  of  the  managers.     We  do 
not  speak  for  the  senate. 

Senator  GRAHAM,  of  Alamance,  offered  the  following 
order: 

Ordered^  That  the  respondent  be  allowed  until  12  o'clock  on 
Wednesday,  the  1st  of  February,  1871,  to  answer  the  eighth 
article. 

Mr.  MOOKE  moved  to  amend  the  order  by  inserting  the 
word  Thursday  in  lieu  of  the  word  Wednesday,  and  on  which 
motion  he  called  for  the  yeas  and  nays. 

A  sufficient  number  seconding  the  call,  the  yeas  and  nays 
were  ordered. 

The  CHIEF  JUSTICE  put  the  question  on  the  amendment 
offered  by  Mr.  Moore,  and  it  was  decided  in  the  negative. 

Those  who  voted  in  the  aflSrmative  were  : 

Messrs.  Bamett,  Battle,  Beasley,  Bellamy,  Brogden,  Cook, 
Cowles,  Eppes,  Flythe,  Hawkins,  Lassiter,  Latham,  Lehman, 
linney,  McCotter,  Moore,  Murphy,  Olds,  Price — 19. 

Those  who  voted  in  the  negative  were : 

Messrs.  Adams,  Albright,  Allen,  Brown,  Council,  Currie, 
Dargan,  Flemming,  Gilmer,  Graham  of  Alamance,  Graham 
of  Orange,  Jones,  Ledbetter,  Love,  Mauney,  McClammy,  Mer^ 
rimon,  Xonnent,  Robbins  of  Davidson,  Bobbins  of  Rowan, 
Skinner,  Speed,  Troy,  Waddell,  Warren,  Whiteside,  Worth 
-27. 

The  CHIEF  JUSTICE  then  put  the  question  on  the  resolu- 
tion of  Senator  Graham,  of  Alamance,  and  it  was  decided  in 
the  affirmative. 

On  motion  of  Mr.  Gilmer,  the  court  adjourned  to  meet  on 
Wednesday,  at  12  o'clock. 
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FIFTH  DAT. 

Senatk  Chamber,  Feb.  1, 1871. 

The  COURT  met  at  12  o'dofek,  M.,  pursuant  to  adjourn- 
ment, Honorable  IL  M.  Pearson,  Chief  Justice  of  tlie  Supreme 
Conrt,  in  the  chair. 

The  proceedings  were  opened  by  proclamation  made  in  due 
form  by  the  doorkeeper. 

The  CLERK  proceeded  to  call  the  roll  of  senators,  when  a 
qnorara  was  found  to  be  present. 

Senator  GRAHAM,  of  Orange.  Mr.  Chief  Justice,  it  has 
been  nnderstood  that  the  point  would  be  raised  that  the  proper 
time  for  tlie  swearing  in  of  all  senators  would  be  after  issue 
joined.  I  suggest  that  it  would  be  as  well  to  postpone  the 
swearing  of  Senator  Edwards  until  that  time. 

Senator  ROBBIXS,  of  Rowan.    Mr  Chief  Justice,  I  do  not 

understand  issue  to  be  entirely  joined  as  yet,  as  there  is  still 

some  pleadings  in  the  course  ol  preparation  on  either  side. 

An  answer  is  to  be  made  to  the  amended  article,  and  there 

will  probably  come  in  a  replication  to  that.     The  point  raised 

by  the  senator  from  Orange,  will  be  in  order  after  issue  had 

been  completely  joined.    Senator  Edwards,   who  has  been 

recently  admitted  to  his  seat,  has  not  been  sworn,  and  I  submit 

that  he  be  now  sworn  and  that  the  point  be  raised  after  issue 

joined  when  all  the  senators  shall  be  finally  sworn. 

Tlie  CIIIEF  JUSTICE.  I  think  the  senator  named  should 
now  be  sworn.    He  will  come  forward. 

Mr.  McCORKLE.  Mr.  Chief  Justice,  wc  desire,  on  behalf 
oi  the  respondent,  to  interpose  a  challenge  before  Mr.  Edwards 
shall  be  sworn  in.  We  haveTeduced  the  challenge  to  writing, 
and  ask  that  it  be  read  by  tlie  clerk. 

The  CLERK  proceeded  to  read  the  challenge  as  follows : 
The  counsel  lor  the  respondent  challenge  the  right  ot  Hon. 
lu  C-  Edwards  to  sit  as  a  member  of  this^  a  court  of  impeacU- 
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mcnt,  upon  tlie  ground  that  he  was  not  a  member  thereof  at 
the  organization,  and  cannot  be  now  admitted  to  participate  in 
its  deliberations,  and  beg  to  be  heard  npon  tlie  question. 
(Signed,)  R.  C.  Badger, 

Nathaniel  Boydex, 
Edward  Conniglaxd, 

J.  M.   McCoRKLE, 

W.  K  H.  Smttu. 

CHIEF  JUSTICE.  Tliie  presiding  officer  is  of  the  opinio» 
that  the  counsel  have  a  right  to  be  heard  on  the  motion;  sub- 
mitted. 

Mr.  CONIGLAXD.  Mr.  Chief  Justice,  I  have  but  a  few 
remarks  to  offer  in  support  of  o*u*  right  to  cliallenge  as  herein 
expressed.  I  take  it  to  be  our  duty  "to  challenge  the  right  of 
"  the  Hon.  L.  C.  Edwards  to  sit  as^  a  member  ot  this,  the  court 
"  of  impeachmecty  on.  the  ground  tliat  he  was  not  a  member 
"  thereof  at  its  organization." 

Sir,  the  question  arises  whether  a  court  can  open  to  admit 
new  members  to  participate  in  its  deliberations.  If  it  can  open 
at  one  stage  of  its  sittings,  it  can  opea  at  any  stage  of  it«  sit- 
tings ;  and  we  sul>mit  that  under  the  constitution  of  North 
Carolina,  this  court,  sitting  as  a  court  for  the  trial  of  an  impeach- 
ment, cannot  o]>en  to  admit  now  member*  who  were  not  mem- 
bers thereof  at  its  orgaiuzation. 

I  know,  sir,  that  a  gireat  deal  of  learning  may  be  exhibited 
upon  this  point.  We  may  be  referred  to  the  impeachment  of 
Warren  Hastings  and  to  impeachments  that  have  occurred  be- 
fore the  senate  of  the  United  States.  And  that  we  have  no 
precedent  and  no  autluMity  in  tliis  case^  i»  due  to  the  feet  that 
our  constitution  is  diiierent  not  only  from  t}i£  British  o^nstita- 
tion  and  the  constitution  of  the  United  States,,  but  different 
from  the  old  constitution  of  our  own  state.  The  constitution 
of  the'  United  States  uses  this  language  : 

•'  The  senate  shall  have  the  sole  power  to  try  all  impeach- 
^  ments.  When  sitting  tor  that  purpose,  they  shall  be  on  oath 
^  or  affirmation.     When  the  president  of  the  United  States  ]& 
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"tried,  the  cLiei  justice  shall  preside;  and  no  person  shall  be 
*•  convicted  without  the  concurrence  of  two-thirds  of  the  mem- 
"bers  present." 

The  constitution  of  North  Carolina  says  expressly : 

"The  judicial  power  of  the  state  shall  be  vested  in  a  court 
"for  the  trial  of  impeadiments,  a  supreme  court,  superior  court, 
"courts  of  justices  of  the  peace,  and  special  courts." 

I>y  our  organic  law  the   senate  is  invested  with  a  judicial 
character  and  this  body  under  it  becomes  a  court  and  nothing 
else.    It  organizes  it  as  a  superior  court  is  orfiranized.     These 
members  are  sworn,  and  when  they  are  sworn  they  constitute  a 
court  known  to  the  constitution  of  North  Carolina  for  the  time 
being.     They  are  no  longer  the  senate   of  the  state  of  Xortli 
Carolina,  sitting  in  that  capacity,  but  they  are   "  the  court  for 
the  trial  of    impeachments," — expressly  so  declared  by   the 
organic  law ;  and  sir,  it  is  taking  it  away  from  all  precedents 
that  have  heretofore  occuiTed,  l)ec4iuse  no  one  of  them  has  that 
express  provision  tliat  we  have  in  our  constitution.  "  Courts  for 
tlie  trial  of  impeachments,"   '' the  supreme  court,"  "the  supe- 
rior courts,"  and  "  courts  of  justices  of  peace  and  special  courts," 
are  all  put  on  precisely  the  same  footing.     Sir,  if  a  court  can 
admit  new  members,  who  were  not  members  at  the  time  of  its 
organization,  what  is  to  prevent   it  from  bing  packed  i     Su|>- 
pose,  sir,  an  impeacliment  were  pending  and  a  motion  should 
be  made  in  the  senate,  in  its  legislative  capacity,  that  the  inquiry 
should  be  entered  into  whether  certain  members  were  qualified 
to  hold  their  seats  under  the  fourteenth  amendment,  and  it 
should  be  decided  to  throw  out  five   or  six  or  seven  or  eight 
senators  on  the  ground  that  they  labored  under  the  disabilities 
of  tliat  amendment,  what  becomes  of  our  court  of  impeach- 
ment ?     If  these  things  are  to  be  allowed,  what  hope  is  there 
of  an  impartial  trial  ? 

The  question  was  raised  by  Mr.  Butler  in  behalf  of  the 
managers  on  the  trial  of  Andrew  Jhouson,  and  I  take  the 
liberty  of  reading  a  portion  of  his  remarks,  to  be  found  oi\ 
page  89,  volume  1,  ot  the  reported  proceedings  of  that  trial ; 


80  OOUBT  OF  IMPEACHMENTS. 

"  I  trust,  Mr.  President  and  Senators,  I  may  be  pardoned  for 
''  making  some  suggestions  upon  these  topics,  becanse  to  us  it 
^'  seems  these  are  questions  not  of  forms  but  of  substance.  li 
"  this  body  here  is  a  court,  in  any  manner  as  contradistinguished 
"  from  the  senate,  then  we  agree  that  many,  if  not  all  the 
*•  analogies  of  the  procedures  of  courts  must  obtain  ;  that  the 
*'  common  law  incidents  of  a  trial  in  courts  must  have  plsu^; 
"  that  you  may  be  bound  in  your  proceedings  and  adjudication 
"  by  the  rules  and  precedents  of  the  common  or  statue  law ; 
"  that  the  interest,  bias  or  preconcieved  opinions  or  affinities  to 
*^  the  party,  of  tlie  judges,  may  be  open  to  enquiry  and  even 
"rules  of  order,  and  pFCcedents  in  court  should  have  efiect; 
"  that  the  managers  of  the  house  of  representatives  must  con- 
"  form  to  those  rules,  as  they  would  be  applicable  to  public  or 
"  private  prosecutors  of  crime  in  courts,  and  that  the  accused 
"  may  claim  the  benefit  of  the  rule  in  criminal  cases  and  he 
'*  may  only  be  convicted  when  the  evidence  makes  the  fact 
"  clear  beyond  reasonable  doubt,  instead  of  by  a  preponderance 
'  of  the  evidence.'' 

No  one,  sir,  could  contend  more  strongly  for  tlie  position 
that  the  senate  of  the  United  States  on  the  trial  of  Andrew 
Johnson  was  not  sitting  as  a  court ;  and  it  was  upon  that  ex- 
press ground  that  the  managers  insisted  that  the  senate  could 
open  to  admit  new  members  and  that  none  of  the  incidents  of 
a  court  attended  it.  All  this  ground,  however,  is  swept  away 
by  our  constitution  which  expressly  declares  that  "  the  judicial 
'*  power  of  the  state  shall  consist  of  a  court  for  the  trial  of  im- 
peachments," &c.,  and  when  that  court  is  once  organized  it 
becomes  a  court  of  the  state  of  North  Carolina  under  its  con- 
stitution, and  it  cannot  be  opened  for  the  purpose  of  admitting 
as  members  persons  who  were  not  members  at  the  time  of  its 
organization.  It  might  as  well  be  said  that  a  judge  of  the 
superior  court  who  had  commenced  the  trial  of  a  cause  could 
be  displaced  by  another  to  finish  the  trial — a  proposition  which 
would  shock  all  our  notions  of  the  manner  in  which  the  courtB 
of  North  Carolina  should  be  organized  and  oonducted. 
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I  submit,  sir,  therefore,  that  the  challenge  is  properly  taken 
and  ought  to  be  allowed. 

Mr.  GRAHAM.  Mr.  Chief  Jostioe  and  Senators,  we  con^ 
tend  that  the  challenge  interposed  on  behalf  of  the  respondent 
ongfat  not  to  be  allowed.  The  right  of  a  senator,  as  sucli,  to  sit 
in  this  court  is  nnqnestionable,  and  the  only  question  that  can 
be  entertained  by  this  body  is  whether  the  person  taking  his 
seat  as  a  member  of  this  court  is  a  senator  from  a  district  of 
fte  state  of  North  Carolina.  If  he  is  that,  and  his  peers  liave 
adjudged  him  such,  his  right  to  exercise  the  functions  of  a 
judge  of  this  court  are  as  perfect  as  is  the  right  of  those  who 
appeared  here  on  the  first  day  of  the  sessions  of  tliis  court.  It 
is  not  true,  as  I  apprehend,  that  it  is  necessary  that  members 
of  a  court  shall  be  nniformly  present  from  the  beginning  to  the 
end  of  every  proceeding,  in  order  to  entitle  them  to  participate 
in  the  proceedings  or  to  enable  them  to  escape,  if  tliey  arc  dis- 
posed to  do  so,  from  the  responsibility  of  such  proceeding. 
The  sole  question  to  be  presented  is  whether  tliis  is  a  senate, 
and  about  that  I  suppose  there  can  be  no  doubt.  The  neit 
question  is  whether  the  honorable  gentleman  referred  to  in 
this  challenge  is  a  senator,  and  of  that  I  presume  tliere  is  as  little 
doubt,  for  he  seems  to  occupy  his  seat  here,  and,  so  far  as  we 
know,  by  the  permission  and  approbation  of  his  peers ;  and  if 
he  is  a  senator  then  he  is  a  judge  in  this  court  as  much  as  the 
gentleman  who  ordinarily  presides  over  the  senate  is  a  judge  of 
this  court. 

Sir,  it  is  not  infrequent  that  courts  consist  of  numerous 
members.  The  supreme  court  of  the  United  States  consists  I 
believe  of  nine  judges,  and  it  is  not  unfrequently  the  case  that 
one  of  tlieir  number  is  absent  for  a  day  or  a  part  of  a  day  ;  and 
yet,  sir,  his  right  to  participate  in  the  judgment  of  the  court  and 
to  vote  on  all  questions  arising  in  its  proceeding,  is  as  perfect  as 
though  he  were  there  during  the  whole  time.  So  it  was  in  the 
case  of  inferior  courts  in  North  Carolina,  in  former  times  con- 
sisting of  magistrates ;  any  magistrate,  whether  he  was  present 
at  the  Ix^nning  of  the  case  and  to<^  his  seat,  or  whether  he^ 
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CAnie  in  at  any  time  during  its  progress  had  the  power  and  the 
right  to  act  and  act  upon  the  subject  under  consideration.  So 
it  is  with  every  court  constituted  of  more  than  one  person. 
Necessarily  some  one  may  be  absent  for  convenience  or  neces- 
sity for  a  short  period,  and  yet  he  is  as  competent  as  any  of 
the  others  to  liave  a  voice  in  the  determination. 

And,  sir,  the  inconveniences  to  which  the  honorable  gentle- 
man refers  are  not  matters  which  a  court  can  consider.  It  may 
be  that  like  other  human  institutions  this  court  of  impeachment 
is  not  guarded  by  all  the  securities  that  may  be  desired  ;  but, 
sir,  such  as  it  is  it  must  stand.  There  is  no  right  for  any  party 
to  make  a  challenge — no  right  to  challenge  to  the  favor  and 
no  right  to  challenge  for  any  irregularity  in  the  election,  for 
that  has  been  settled  before  by  the  members  of  the  senate. 
There  is  no  right  to  challenge  for  any  such  cause  as  that,  much 
less  a  right  to  challenge  because  a  gentleman  has  been  kept 
out  ot  his  place  during  all  the  preceding  sessions  of  the  court 
until  the  present  time.  If  he  now  shows  as  clear  a  title  to  a 
seat  in  this  body  as  SLX\y  of  his  peers,  there  is  no  ground  of  chal- 
lenge, lie  cannot  avoid  the  responsibility  of  participating  in 
the  trial,  nor  can  those  concerned  in  it  exclude  him  from  the 
right,  which  his  constituents  have,  to  be  represented  in  llie 
determination  of  judicial  questions  that  arise,  precisely  as  they 
have  to  be  represented  by  him  in  the  determination  of  legis- 
lative questions. 

Looking  into  the  precedents  as  I  have  done  since  I  came  into 
this  case  (for  I  have  given  but  little  attention  to  the  subject  pre- 
viously) I  find  that  men  have  been  permitted  to  sit  and  have 
been  required  to  sit  upon  the  trials  of  their  own  relatives.  A 
peer  has  been  compelled  to  sit  upon  the  trial  ot  his  daughter. 
And  I  find  that  in  such  cases,  where  near  relatives  have  been 
under  trial,  members  ot  the  court  could  not  escape  the  respon- 
sibility of  sitting.  If  he  is  a  peer  he  must  perform  his  judicial 
duty  as  such,  as  well  as  his  legislative  duty.  If  a  man  is  a 
senator  he  must  perform  his  judicial  duty  as  a  senator,  as  well 
as  his  l^slative  duty  as  a  senator. 
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The  gentleman  saye  that  no  precedent  can  be  fonnd,  tor  he 
position  be  claims,  becauee  ovr  constitution  lifters  from  all 
others.    I  do  not  see  that  it  differs  at  all.    It  «ajs  that  ^'  the 
"judicial  power  of  the  state  shall  be  vested  in  a  -court  of  im- 
''peachment "  and  other  courts.     Th  \t  expnessses  «o  *nore  than 
is  expressed  inf  the  constitution 'of  the  United  States  when  it 
save  that  tlie  House  of  Eeprescntatives  shall  have  the  sole 
power  of  impeachment,  and  that  "  the  senate  shall  have  the 
*'6oIe  power  to  try  all  impeachments."     And   the  questioa 
comes  back,  who  make  up  the  senate  and  who  is,  and  what  is, 
the  title  of  the  individual  against  whom  tlie  challenge  is  inter- 
posed?    If  any  such  objection  could  be  substantially  made,  it 
should  be  an  objection  to  his  taking  his  seat  as  a  senator ;  l)Ut 
having  taken  his  scat  as  a  senator,  his  rights  are  the  same  ta 
those  of  any  other  meml)er  of  the  body. 

With  all  the  research  which  the  gentlewiau  iias  made,  I  del 
not  sec  that  any  authority  is  produced  to  support  die  proposi- 
tion which  he  has  submitted.  ITc  shows  no  precedent  either 
in  England  or  in  America  wlicre  any  such  objection  was  allov/ej 
to  prevail.  The  argu>Qent  of  Mr.  Butler  and  the  elaborate 
brief  from  tlie  pen  of  Mr.  Lawrence,  of  Ohio,  in  tlic  iiiipeach- 
nient  of  president  Jolinson — the  most  clabor.ite  treaticu  u\K)n 
tliat  subject  which  has  ever  been  written  in  tliis  count  rv  at 
least, — both  allow  that  a  senator  mav  take  hh  seat  at  any  time 
when  his  title  is  sho^vji — that  he  may  go  into  the  pi-oecedings 
at  any  stage  of  the  progress  of  tlie  trial;  and  that,  although 
he  had  not  heard  a  word  of  evidence,  he  would  be  entitled  to 
vote,  and  be  required  to  vote,  on  the  question  of  ilic  guilt  or 
innocence  of  the  accused,  and  that  that  l>eing  a  rigiit  pertain. 
ing  to  his  office,  he  can  no  more  evade  it  or  be  excluded  from 
it  than  he  can  evade  or  be  excluded  from  anv  other  ri<:lit  or 
dutv. 

So  far  Irom  there  being  any  precedent  in  the  argument  of 
Mr.  Butler  to  which  reference  is  made,  it  shows  that  there  can- 
not be  any  such  thing  as  a  challenge.  In  that  argument  he 
throws  out  insinuations  calculated  to  embarrass  certain  members 
of  the  Beoate  of  the  United  States — that  they  had  expressed 
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opinions  favorable  to  the  respondent  then  on  trial.  But  he 
concedes  that  anything  of  that  nature  is  altogether  out  of  the 
question  whether  such  members  shall  be  entitled  to  exercise 
their  functions  as  senators  and  members  of  the  court. 

If  any  objection  of  this  kind  to  a  senator  was  intended  to  be 
taken,  it  should  have  l)een  taken  before  the  committee  on 
elections  or  before  the  senate,  ior  the  gentleman  challenged  is 
a  senator  now,  and  a  judge,  for  if  he  is  one  he  is  the  other,  be- 
cause the  title  in  the  one  case  determines  the  title  in  the  other. 

This  idea  is  recognized  by  the  legislatuie  in  the  act  which 
they  passed  in  reference  to  iproceedings  of  impeachment,  as 
will  be  found  by  reference  to  the  act  itself  which,  much  to  our 
convenience,  has  been  printed  in  connection  with  the  rules  of 
the  court.  The  tenth  section  says:  "  At  the  time  and  place 
"  appointed  and  before  the  commencement  of  the  trial  the  pre- 
"  siding  officer  of  the  senate  shall  adiiKnister  to  each  member 
"  then  present  and  to  other  members  as  they  may  appeavj  an 
"  oath  or  affinnation,"  &c. 

According  to  the  strictness  contended  for  on  the  other  side, 
if  a  gentleman  is  not  here  at  eleven  o'clock,  or  whatever  is  the 
time  fixed  when  senators  are  to  be  sworn,  he  can  never  be 
sworn  afterwards,  because  if  there  were  a  quorum  present  there 
was  a  court  constituted.  I  say  that  that  enactment  of  tlie  leg- 
islature is  a  recognition  of  the  doctrine  for  which  I  contend. 
There  is  also  a  recognition  of  the  same  i  iea  by  the  senate  in  the 
rules  which  they  have  prescribed  for  the  government  of  these 
proceedings.  In  their  first  rule  it  is  provided  that "  before  pro 
"  ceeding  to  the  consideration  of  the  articles  of  impeachment, 
"  the  presiding  officer  shall  administer  to  the  members  of  the 
"  senate  then  present  and  to  the  other  members  as  they  shall 
*'  appear,  tlie  following  oath."  So  that,  whether  they  Appear 
that  day,  or  the  next  day,  or  the  next  week,  or  the  fujirth  week, 
they  have  a  right  to  be  sworn  and  come  into  this  couii;  as  the 
representatives  of  their  constituents,  numbering  I  believe  some 
twenty  thousand  people  for  each  senator.  We  have  a  million 
of  inhabitants  in  the  state  and  there  are  fifty  members  oi  tliis 
body  and  each  member  comes  here  as  the  representative  of  a 
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bodj  of  the  peopte  who,  through  thoir  voice  pnbliclj  exproesed, 
hare  selected  him  to  represent  thetn  in  judicial  matters  as  well 
Its  io  matters  legislative.  And  if  any  senator  is  detained  at 
home  by  indisposition  or  any  other  cause,  so  tliat  he  cannot  get 
here  when  tlie  court  is  constituted,  when  he  does  come  his 
powers  are  in  no  way  abridged.  If  he  comes  here  the  fourth 
week  of  the  session  and  takes  the  necessary  oath  he  is  entitle^ 
to  the  same  privileges  as  any  other  member  of  the  body  who 
has  been  here  before  him. 

I  submit,  therefore,  that  it  is  not  only  so  in  reason,  but  it  is  so 
by  authority,  as  far  as  there  is  any  authority  upon  the  subject, 
tud  is  so  by  analogy ;  for,  sir,  if  there  cannot  be  a  challenge  to 
tlie  favor  or  a  challenge  upon  any  ground  of  personal  prejudice 
or  disqualification,  there  surely  cannot  be  a  cliallenge  that  a 
member  did  not  happen  to  be  in  the  chamber  at  the  time  when 
the  court  was  first  constituted.     And,  sir,  wliile  the  subject  is 
under  discussion,  the  thought  occurs  to  me  that  it  was  quite 
unnecessary  to  have  sworn  the  nieinbei's  of  this  body  at  the 
time  of  these  first  proceedings.     I  find  nothing  in  the  law 
which  requires  it.     I  have  not  a  copy  of  the  constitution  before 
rae,  but  there  are  but  two  articles  applicable  to  it,  and  they 
say  nothing  alx)ut   the   membera   of*  the   body  being  sworn. 
The  law  regulating  proceedings  of  impeachments  says  nothing 
abont  tlieir  l>eing  sworn  nntil  the  tenth  section.     The  ninth 
section  says  that  "when  issue  is  joined  in  the  trial  of  an  im- 
"peachment,  the  court  shall  fix  the  time  and  place  for  the  trial 
**  therefor,"  and  then  it  is  in  the  tenth  section  that,  for  the  firs* 
time,  we  hear  that  it  is  necessary  for  sanators  to  take  any  oath 
at  all  as  judges.     As  I  apprehend,  it  was  presumed  by  the 
legislature  which  enacted  this  law  that,  by  tlie  first  oath  which 
they  took,  when  they  qualified  as  members  of  this  body,  they 
might  act  in  constituting  the  court — convert  a  legislative  tri- 
bunal into  a  judicial  one,  and  receive  the  articles  of  impeach- 
ment, the  answer  to  the  same,  and  the  replication  to  tlie  answer. 
Having  done  that,  and  time  for  the  trial  being  agreed  upon,  the 
law  requires  that  tliere  shall  be  an  oath  taken  by  the  membei-s  ot 
the  ooart.    This  senator  who  is  objected  to  is  here  in  time,  even 
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if  the  challenge  could  be  allowed,  to  the  effect  that  there  is 
a.  change  in  the  incumbent  is  made  by  admitting  him  and  ex- 
cluding another,  because  senators  are  not  fonnally  sworn  in  as 
members  ot  the  court  until  issue  is  joined.  If  a  vacancy  had 
occurred  by  death,  the  objection  would  liave  been  the  same 
that  the  people  of  the  district  had  lost  tlieir  right  to  have  a  mem- 
ber of  the  court,  because  their  senator,  who  was  present  when 
the  court  was  constituted,  had  died,  ajid  nobody  could  be  elect- 
ed to  fill  his  place.  No,  sir,  in  those  liigh  functions  of  a  legis- 
lator and  in  these  high  duties  of  a  court  of  impeachment,  when- 
>ever  the  proper  man  appears  clothed  with  the  authority  of  a 
senator,  he  is  clothed  also  ^vith  the  authority  of  a  judge  of  this 
court. 

Senator  GRAHAM,  of  O range-  Mr.  Chief  Justice,  I  de- 
sire to  state,  as  a  matter  of  order,  tliat  each  side  being  enti- 
tled to  a  half  hour  in  an  argument  on  the  question,  if  the  whole 
time  is  not  consumed  in  their  argument,  tlioy  can  occup}-  the 
residue  in  reply. 

Mr.  BOYDEiST.  Mr.  Chief  Ju^-tice,  it  is  not  denied  upon  the 
part  of  the  respondent  that  the  senate  of  tlie  United  States 
sitting:  as  a  court  can  admit  memboi-s  after  the  court  has  been 
organized.  That  has  been  done  repeatedly.  Wc  place  our 
challenge  upon  a  totally  distinct  foundation.  We  insist,  and 
it  will  be  seen  on  the  trial  of  Mr.  Johnson  tliat  it  was  iusisted 
on  hehalt  of  the  managers  at  great  leugtli,  that  the  senate  of 
the  United  States  was  not  a  eo'.u't,  but  that  it  was  the  senate  of 
the  United  States,  with  the  chief  justice  of  the  supreme  court 
ot  the  United  States  presiding,  which  was  trying  President 
Johnson.  It  wa^i  admitted  on  behalf  of  the  managers  on  that 
trial  by  their  chairman,  that  if  the  senate  of  the  United  States 
were  a  court,  most  if  not  all  the  rules  applicable  to  courts  of  law 
would  apply.  I  wish  to  read  a  little  more  distinctly  what 
manager  Butler  said  on  that  subject.  It  will  be  found  on  page 
89,  volume  1,  of  the  trial 

"  If  this  body  here  is  a  court  in  any  manner,  as  contradis- 
"  tinguished  from  the  senate,  then  we  agree  that  many,  if  not 
''  all  the  anologies  of  the  procedures  of  courts  must  obtain ; 
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*  that  the  common  law  incidents  of  a  trial  in  court  must  have 
"place;  that  yon  may  be  bound  in  your  proceedings  and  adju- 
*•  dication  by  the  rules  and  precedents  of  the  common  or  statute 
"law;  that  the  interest,  bias  or  preconceived  opinions  or 
"affinities  to  the  party,  of  the  judges,  may  be  open  to  enquiry, 
"and  even  the  rules  of  oider  and  precedents  in  court  should 
"have effect;  that  the  managers  of  the  house  of  representa- 
"tives  must  confonn  to  those  rules  as  they  would  be  applicable 
"to public  or  private  prosecutors  oi  crime  in  courts,  and  that 
**  tlie  accused  mav  claim  the  benefit  of  the  nile  in  criminal 
"cabes,  that  he  may  only  be  convicted  when  the  evidence 
*' makes  the  fact  clear  beyond  reasonable  doubt,  instead  of  by 
"fi  preponderance  of  the  evidence. 

"We  claim  and  respectfully  insist  that  this  tribunal  has 
"none  of  the  attributes  of  a  judicial  court  as  they  are  commonly 
"received  and  understood.  Of  course  tliis  question  must  be 
**Iar^]y  determined  by  the  express  provisions  ot  the  constitu- 
**tion,  and  in  it  there  is  no  word,  as  is  well  known  to  yon,  sen- 
*'ator8,  which  gives  the  slightest  coloi-ing  to  the  idea  tliat  tliis 
"is  a  court,  save  that  in  the  trial  of  this  particular  respondent 
**tlie  chief  justice  ot  the  supreme  court  must  preside." 

Kr.  Chief  Justice,  we  admit  that  the  doctrine  is  well  set- 
tled as  to  the  senate  of  the  United  States  upon    a   question  of 
impeachment,  that  senators  can  come  in  at   any   time  and  be 
^oni  in  at  anv  time  and  vote,  even  if  thev  do  not  attend  until 
the  vote  is  to  be  taken.     AVhat  we  contend  for  is,  that  under  our 
constitution  this  is  a  high  court  of  impeachment.    On  the  trial  of 
ilr.  Johnson  we  find  that  distinctly  admitted  by  the  managers, 
thatif  the  senate  of  the  United  States  were  declared   to  be  a 
**eonrt''of  impeachment  by  the  constitution    of  the    United 
States,  then  all,  or  nearly  all,  the  rules  obtaining  in  courts  of  law 
must  govern.     It  is  admitted  that  the  party  would  have  a  right 
to  a  challenge  on  the  ground  of  bias  as  he  would  to  challenge 
ajnror;  it  is  admitted  that  the  court  should  be   governed   by 
tlie  rule  that  the  person  chaj-ged  could  not  be  convicted  except 
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a  case  was  made  out  bejond  a  reasonable  doubt.  Tliey  start 
out  with  that 

And,  sir,  how  is  this  met !  They  say  that  in  England  in  the 
house  of  lords,  men  have  been  compelled  to  sit  in  judgment 
upon  their  children !  Great  God  !  is  that  a  precedent  tor  the 
senate  of  North  Carolina  ?  It  is  to  avoid  the  occurrence  of  such 
things, — sudi  terrible  situations,  such  outrages  upon  every  feel- 
ing of  humanity  as  to  make  a  man  sit  in  judgment  and  vote 
upon  the  guilt  of  his  own  children,  that  our  constitution  makes 
this  body  a  "  court  of  impeachment,"  and  being  a  "  court," 
each  party  is  entitled  to  all  the  rights  and  privileges  which  he 
M'ould  be  entitled  to  in  any  court  under  the  statutes  of  our  coun- 
try. That  is  the  distinction,  sir.  Gentlemen  need  not  quote 
any  precedents.  We  admit  that  the  records  of  the  senate  of 
the  United  States  are  full  of  them.  But,  sir,  when  the  mana- 
gers admitted  on  that  important  trial  that  all  those  niles  upon 
which  wo  now  insist  would  apply  in  a  "  court,"  and  when  we 
show  that  this  is  a  "court"  in  terms,  we  say  that  all  these 
rules  and  analagies  follow.  That  is  our  view.  That  was  ad- 
mitted to  be  the  law  on  the  trial  of  president  Johnson  by  the 
prosecutors.  We  admit  that  a  senator  on  that  trial  could  be 
admitted  at  any  time  prior  to  the  vote  being  taken  to  come  in 
and  record  his  vote.  But  we  deny  that  such  a  rule  applies  to 
this  court.  We  say  that  we  have  all  the  rights  here  which  we 
would  have  in  an  ordinary  court  according  to  the  common  law 
and  statute  law  of  the  land. 

I  desire  to  state  also,  sir,  that  when  this  trial  commenced, 
the  aj)plicant  now  asking  to  be  sworn  in,  was  not  a  senator  and 
it  had  not  then  been  determined  that  he  had  any  rights  as  a 
senator.  Another  gentleman  was  then  occupying  his  seat  who 
had  been  sworn  in  as  a  member  of  this  court.  That  gentle- 
man lias  been  ousted  and,  sir,  where  this  thing  may  end  no 
body  can  tell  if  this  course  is  to  be  pursued. 

Mr.  MEEIilMON.  Mr.  Chief  Justice,  it  seems  to  me  that 
this  challenge  which  has  been  interposed  proceeds  upon 
a  false  notion  of  the  nature,  power  and  purposes  of  this 
cotirt.     It  goes  upon  the  idea  that  all  courts  are  governed  by 
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like  rales  and  that  they  are  organized  to  accompliBh  the  same 
end.  There  is  no  authority  in  principle  or  precedents  for  any 
sach  suggestion.  One  court  has  one  nature,  one  character, 
one  purpose  and  one  method  of  procedure ;  another  court  is 
entirely  different  in  these  respects.  We  have  our  ordinary 
SDperior  courts  in  this  state.  They  proceed  under  the  organic 
law  of  the  state  in  a  particular  way,  and  their  object  is  to  ef- 
fect a  particular  piurpose  according  to  the  constitution  and 
the  laws  of  the  state.  We  then  have  commissioners*  courts 
under  our  present  organic  law.  They  have  different  powera 
and  a  different  jurisdiction,  i  nd  they  proceed  in  an  entirely 
different  way.  Again,  we  have  courtsmartial  authorized  by 
law,  and  they  have  cei-tain  powers  and  they  are  intended  to 
effectuate  certain  purposes,  and  they  proceed  in  a  way  entire- 
ly different  from  our  superior  and  commissioners'  courts.  And 
while  I  am  willing  to  concede  that  we  have  ''  a  court  for  the 
trial  of  impeachments  " — it  is  so  called, — it  has  a  peculiar  ju- 
riadiction  and  a  peculiar  nature,  and  is  intended  to  accomplish 
a  particular  purpose ;  and  its  method  of  procedure  under  the 
law  of  the  state  is  entirely  different  from  the  method  of  pro* 
cednre  prescribed  by  that  law  for  the  superior  courts.  And 
while  the  object  contemplated  by  it  is  entirely  different  and 
the  method  of  procedure  is  different,  and  there  are  certain 
rules  of  evidence  and,  there  may  be,  rules  of  law  applicable  to 
every  single  tribunal  I  have  mentioned,  there  are  certain  other 
roles  of  law,  and  rules  of  evidence  which  would  not  apply  to 
each  of  the  coiu-ts  in  common. 

The  fact  that  this  is  called  a  *'  court  for  the  trial  of  impeach- 
ments" amounts  to  very  little.  Suppose  it  was  called  in  our 
constitution  ''a  commission  for  the  trial  of  impeachments,''  it 
could  equally  as  well  be  contended  that  it  was  a  judicial  tri- 
bunal, for  it  would  be  to  all  intents  and  purposes.  And  if  it 
were  called  in  the  constitution  a  '*  commission  for  the  trial  of 
impeachments,"  would  the  character  of  the  body  be  at  all 
changed  ?  Is  it  not  manifest  that  the  rules  of  law  would 
apply  the  same  then  as  they  apply  now  ?    We  have  heard  of 
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"  inilitaiy  commissions  "  to  tiy  oiFentlers ;  but  because  they 
are  called  military  commissions  will  any  one  doubt  that  they 
are  a  judicial  tribunal,  exercising  judicial  power,  and  that  they 
proceed  according  to  law  enacted  for  the  purpose  of  creating 
and  governing  them  ?  No  body  doubts  it.  So  that  this 
challenge  is  supported  by  an  argument  based  upon  words 
rather  than  an  argument  based  upon  principle.  The  fact 
that  the  word  "  court "  is  used  in  our  constitution  does  not 
change  the  character  of  the  court  or  its  purposes. 

Now  our  organic  law  provides  in  terms  that  the  "  court  for 
the  trial  of  impeachments  '^  shall  be  the  senate.  **  Trial  ol 
impeachments" — what  does* that  imply?  It  means  that  the 
constitution  provides  that  certain  classes  of  officers  in  the  state 
shall  be  amenable  to  th^  tribunal  provided  by  the  organic  law 
of  the  state  to  answer  for  their  official  misconduct  or  their 
official  incompetency.  That  is  what  it  means.  It  means  that 
they  may  bo  impeached  for  official  turpitude  or  official  incom- 
petency. The  word  •*  impeachment/'  has  a  significance.  It 
has  a  legal  force ;  and  it  implies  that  whoever  is  impeached 
shall  be  tried — that  is,  that  somebody  in  behalf  of  the  public 
shall  make  a  charge  against  the  officer  and  that  the  officer  shall 
have  an  opportunity  to  be  heard.  And  whenever  it  is  said 
that  there  shall  be  a  trial  of  an  impeachment,  it  is  impled  that 
there  shall  be  a  judicial  tribunal  to  hear  what  the  managers 
have  to  say  ou  the  one  side,  and  what  the  accused  shall  have 
say  by  way  of  defence  on  the  other  side  ;  and  whenever  that  is 
so,  whether  you  call  the  tribunal  a  "  court  of  impeachment " 
or  whether  you  call  it  a  '*  commission  ot  impeachment,"  what- 
ever you  may  call  it,  it  is  a  trial. 

Therefore,  I  say  that  this  challenge  proceeds  upon  a  false 
notion  as  to  the  character  of  this  court.  It  is  a  court  so  con- 
stituted that  if  a  senator  is  present  at  the  time  the  trial  is  begun 
he  shall  be  edlowed  to  sit  and  participate  in  the  proceedings  to 
their  close  ;  but  it  is  also  provided,  not  in  terms  in  our  constitu- 
tion, but  in  the  common  law  of  courts  of  impeachment,  (for 
there  is  such  a  common  law,  gathered  not  only  from  the  de« 
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eisions  of  courts  like  this  in  England,  bnt  in  this  conntr}*  aTso,) 
\hst  if  one  of  tlic  membeis  of  the  ciAirt  shall  resign  and  another 
phsrll  take  his  place,  he  shall  come  in  and  be  one  of  the  trjer^ 
down  to  the  last  moment ;  and  that  is  the  rule  of  law  applicable 
to  tribnnals  to  try  impeachments  whether  called  "aconrtof 
impeachment"  or  "the  senate  of  the  United  States." 

A  strenuous  effort  has  been  made  to  liken  this  court  to  an 
ordinary  judicial  tribunal.  That,  it  seems  to  me,  is  a  false  no- 
tion. The  object  of  this  ccnirt  is  not  to  convict  an  accused 
party  of  any  particular  crime  with  the  \new  to  impose  the  or- 
dinary punishment  provided  by  law  for  the  crime,  but  the  ob- 
ject is  simply  inquisitorial.  The  trial  is,  in  many  of  its  features, 
political.  It  might  be  otherwise,  however,  as  in  a  case  where 
an  officer  should  be  impeached  because  of  incompetency,  lint 
this  is  a  political  trial,  to  a  very  great  extent,  and  is  inquisitorial 
ia  its  character,  the  object  being  to  ascertain  whether  the  ac- 
cused by  reason  of  the  official  nwsconduct  charged  upon  him  is 
lit  to  longer  exercise  the  officer  of  governor  or  to  exercise  any 
office  in  the  state.  The  purpose  is  not  to  try  and  convict  the 
accused  of  an  offence  he  has  comnjitted  as  a  man,  but  to  ascei- 
tain  whetlier  ho  has  cwnmitted  any  offence  in  his  official 
capacity  that  disqualifies  or  unfits  him  to  hold  the  office  ci 
which  he  is  the  present  incumbent.  Hence,  there  is  an  ex- 
press provision  in  the  constitution  that  the  judgment  of  this 
court  shall  not  go  fiirther  than  to  remove  the  person  convicted 
from  office,  provided  he  shall  not  hold  any  other  office  in  the 
state,  and  it  expressly  provides  that,  for  the  very  offences- 
charged  in  these  articles,  he  may  be  charged  before  the  ordina- 
ry tribunals  of  the  country  and  convicted  and  punished  accord 
ing  to  law. 

I  call  your  attention  to  this  further  provision  of  the  constitu- 
tion, "  that  no  person  shall  be  convicted  without  the  concur- 
"  rence  of  tsvo-thii-ds  of  the  senators  present."  Present  when  ? 
Present  at  the  time  the  judgment  is  pronounced ; — present 
before  the  court  closes ; — ^present  at  the  time  the  vote  is  being 
taken  ;  and  whether  you  call  the  suit  a  proseCHtioa  or  whatever 
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else,  every  senator  present  at  the  moment  the  vote  is  lieing 
taken  shall  vote  as  the  representative  of  iiis  constitueney  as 
part  and  parcel  of  the  senate  to  determine  whether  or  not  the 
accused  is  guilty  of  the  official  turpitude  and  miscondnct 
charged  upon  him.  The  question  of  interest  cannot  be  raised 
by  reason  of  the  very  nature  of  a  court  of  impeachment,  and  it 
never  was  known  to  be  raised,  or  if  raised  it  was  never  sus- 
tained in  England  or  in  this  country.  (On  that  point  I  will 
state  some  authorities  in  a  moment.)  In  the  case  of  tlie  im- 
peachment of  President  Johnson,  his  own  son-in-law  was  one 
of  his  tryers,  and  there  is  a  parallel  case  in  this  very  body  now. 
"Would  anybody  pretend  that  the  honorable  senator  represent- 
ing the  Wake  district  could  be  challenged  because  of  his  affin- 
ity with  the  accused  ?  It  is  absurd  to  talk  about  it.  A  ques- 
tion of  interest  does  not  arise.  And  in  reply  to  the  honorable 
gentleman  who  last  addressed  the  court,  [Mr.  Boyden,]  I  say 
that  if  the  father  of  the  accused  were  here  it  would  be  his  duty 
to  vote  upon  this  issue. 

I  beg  leave  to  call  your  attention  to  the  provision  in  the 
constitution  of  the  United  States  which  says :  "  The  senate 
"  shall  have  the  sole  power  to  trj'  all  impeachments."  What 
is  the  reason  that  it  is  not  the  same  in  substance  as  the  pro- 
vision in  our  constitution,  except  that  we  designate  the  senate 
as  a  "  court  ?"  It  is  a  tribunal  for  the  trial  of  impeachments. 
Ours,  also,  is  a  tribunal  for  the  trial  of  impeachments.  The 
senate  of  the  United  States  and  this  court  are  bound  by  the 
rules  of  law,  so  far  as  they  are  applicable,  to  trials  of  this  kind. 
Unless  some  provision  is  made  to  the  contrary  there  may  be 
many  rules  ot  law  and  of  evidence  that  will  apply  to  tliis  court. 
But  this  court  has  the  power,  just  as  much  as  the  senate  of  the 
United  States  has,  to  prescribe  rules  and  to  limit  and  change 
the  ordinary  rules  of  law  that  would  apply  except  such  pro- 
vision were  mode  at  the  trial,  whetlier  you  call  the  ti  ibunal  a 
"  court"  or  "  a  military  commission  "  or  a  "  commission  of 
impeachments  "  or  any  name  which  may  be  mentioned.  Any 
tribunal  that  tries  impeachments  does  exercise  judicial  powers 
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JQ6t  as  this  court  docs,  and  the  same  rules  apply  unless  the)' 
tte  modified  by  some  rule  prescribed  by  itself ;  hence  the  dis- 
tbgoisfaed  manager  on  the  trial  of  Prosident  Johnson  said  that 
the  senate  was  the  law  nnto  itself ;  and  so  it  is  if  it  shall  see 
ft  to  exercise  that  power, 

I  b^  leave  to  bring  to  your  attention  these  strong  cases, 
both  from  the  English  and  American  records.  I  read  from  the 
opening  of  the  managers  in  the  case  of  President  Johnson : 

"  Nearly  five  hundred  years  ago,  in  1388,  the  house  of  lords 
''resolved,  in  the  case  of  Belknap  and  the  other  judges,  that 
''tiiese  matters,  when  brought  before  them,  shall  be  discussed 
^and  adjndged,  by  tlie  course  of  parliament,  and  not  by  the 
*' civil  law,  nor  by  the  common  law  of  the  hmd  used  in  other 
"inferior  courts. 

"And  that  resolution,  which  was  in  contravention  of  tlic 
*' opinion  of  all  the  judges  of  England,  and  against  tlie  rcmon- 
^  Btrance  of  Richard  II,  remains  the  unquecJtionod  law  of  Eng- 
*' land  to  this  day. 

''Another  determining  quality  of  this  tribunal,  distinguish- 
"  ing  it  from  a  court  and  the  analogies  of  ordinary  legal  i>ro- 
"  ceedings,  and  showing  that  it  is  a  senate  only,  is  that  there 
^  can  \ye  no  right  of  chdlenge  by  either  party  to  any  of  its  niuni- 
'bers  for  favor,  or  malice,  affinity,  or  intei-est/' 

I  may  remark  here — what  must  be  manifest  to  every  lawyer, 
that  Mr.  Manager  Butler  conceded  there  what  he  did  not  need 
to  concede.  lie  said  that  if  the  senate  was  a  court  it  was 
bound  like  other  courts.  That  was  conceding  too  much.  It 
was  hound  like  other  courts,  so  far  as  the  rules  of  law  were  ap- 
plicable to  courts  oi  impeachment,  and  only  to  that  extent. 
But  I  read  further. 

'*This  has  been  held  from  the  earliest  times  in  parliament 
"even  when  that  was  the  high  court  of  judicature  of  tlie  realm 
"  sitting  to  punish  all  crimes  against  the  peace. 

"  In  the  case  of  the  Duke  of  Somerset,  [ilowelTs  State  Trials 
^'  p.  521]  as  early  as  1551,  it  was  held  that  the  Duke  ot  Nortlunn- 
^'berland  and  the  Marquis  of  Northampton  and  tbe  Earl  oi 
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^'  Pembroke,  for  an  attempt  upon  whose  lives  Somerset  was 
^^on  trial,  should  sit  in  judgment  upon  him  against  the  objeo- 
^'  tion  of  the  accused  because"  *  a  peer  of  the  realm  might  not 
^'  be  challenged.' 

"  Again,  the  Duke  of  Northumberland,  [ibid..  State  Trials, 
''  p.  765]  Marquis  of  Nortliampton  and  Earl  of  Warwick,  Jmng 
^'  on  trial  for  their  lives,  A.  D,  1568,  before  the  court  ot 
^'  the  Lord  High  Steward  of  England,  one  of  the  prisoners 
"inquired  whether  any  such  pctfions  as  were  equally  cul- 
^'  pable  in  that  crime,  and  those  by  whose  letters  and  command* 
^'  ments  he  was  directed  in  all  his  doings,  might  be  his  jndges 
^'  or  pass  upon  his  trial  at  his  death.  It  was  answered  tliat,  ^  If 
^*  *  any  were  as  deeply  to  be  touched  as  himself  in  that  case,  yet 
^' '  as  long  as  no  attainder  of  record  were  against  them,  they 
^' '  were  nevertheless  persons  able  in  the  law  to  pass  upon  any 
*'  *  trial,  and  not  to  be  challenged  therefor,  but  at  the  prince's 
"  *  pleasure.' " 

"  Again  on  the  trial  of  Earls  of  Essex  and  Southampton 
^*  [ibid.,  1  State  Trials,  p.  1325]  for  high  treason,  before  all  the 
^'justices  of  England,  A.  D.  1600,  the  Earl  of  Essex  desired  to 
"  know  of  my  Lord  Chief  Justice  whether  he  might  challenge 
"  any  of  the  peers  or  no.  WLereunto  the  liOrd  Chief  Justice 
"  answered  '  No.' " 

''  Again,  in  Lord  Andley's  case  (ibid..  State  Trials,  page  402, 
^'  A.  D.  1631,)  it  was  questioned  whether  a  peer  might  chal- 
"  lenge  his  peers  as  in  the  case  of  common  jurats.  It  was 
^'  answered  by  all  the  judges,  after  consultation,  '  he  might  not.' " 

"  This  case  is  of  more  value  became  it  was  an  indictment  for 
"  being  accessory  to  rape  upon  his  own  wife,  and  had  no  po- 
*'  litical  influence  in  it  whatever.  The  same  point  was  ruled  in 
''  the  Countess  of  Essex's  case  on  trial  for  treason." 

Senator  GRAHAM,  of  Orange.  Mr.  Chief  Justice,  I  will 
state  as  a  question  of  order  that  the  time  allotted  by  tlie  rules 
to  the  managers  is  up. 

Mr,  MERRIMON.  I  would  like  to  state,  if  I  am  permitted, 
the  American  cases  which  are  also,  in  my  judgment,  very  strong. 
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The  CHIEF  JUSTICK    The  time  has  expired  and  unless 
the  senate  extend  it,  the  oonnsel  will  liave  to  close  his  remarks. 

Senator  GRAHAM,  of  Orange.  I  hope  the  Senate  will 
grant  the  indulgence. 

Senator  LEHlfAK.  I  move  that  the  time  be  extended  for 
ten  minntes. 

The  CHIEF  JUSTICE  pnt  the  question  on  the  motion  of 
Senator  Lehman,  and  it  was  decided  in  the  affirmative. 

Mr.  MERRIMON.  Mr.  Chief  Justice,  I  will  now  read 
with  reference  to  the  American  precedents. 

^  We  have  abundant  authority  also  on  this  point  in  our  own 
**  country. 

*^  In  the  case  oi  Judge  Pickering,  who  was  tried  in  March 
^^  1804  for  drunkenness  in  ofSce,  altliough  undefended  in  form, 
**  yet  he  had  all  his  rights  preserved. 

"  This  trial  being  postponed  a  session,  three  senators — 
^  Samuel  Smith  of  Maryland,  Israel  Smith  of  Vermont,  and 
"  John  Smith  of  New  York — who  had  all  been  members  of  the 
"house  of  representatives,  and  tliere  voted  in  favor  of  impeach- 
"  ing  Judge  Pickering,  were  senators  when  his  trial  came  off. 

"  Mr.  Smith  of  New  York,  raised  the  question,  by  asking  to 
"be  excused  from  voting.  Mr.  Smith  of  Maryland,  declared 
"he  would  not  be  influenced  from  his  duty  by  any  false  de]ir 
"cacy,  that  he,  for  his  part,  felt  no  delicacy  upon  the  subject ; 
"  the  vote  he  had  given  in  the  other  house  to  impeach  Judge 
"  Pickering  would  have  no  influence  upon  him  in  the  court ; 
"  his  constituents  had  a  right  to  his  vote,  and  he  would  not  by 
"  any  act  of  his  deprive  or  consent  to  deprive  them  of  that 
'*  right,  but  would  claim  and  exercise  it  upon  this  as  upon 
"  every  other  question  that  might  be  submitted  to  the  senate 
^*  whilst  he  had  the  honor  of  a  seat. 

"  A  vote  being  had  upon  the  question,  it  was  detennined 
^'  that  these  gentlemen  should  sit  and  vote  on  the  trial.  Thi^ 
^  passed  in  the  affirmative  by  a  vote  ot  19  to  7,  and  all  the 
^*  gentlemen  sat  and  voted  on  every  question  during  the  trial. 

**  On  the  trial  of  Samuel  Chase  before  the  senate  of  (b^ 
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'^  United  States,  no  challenge  was  attempted,  although  the  ease 
"  was  decided  by  an  almost  strict  party  vote  in  high  party 
^^  times,  and  donbtless  many  of  the  senators  had  formed  and 
"expressed opinions  npon  his  conduct." 

"  That  arbitrary  judge,  but  learned  lawyer,  knew  too  much  to 
"  attempt  any  such  futile  movement  as  a  challenge  to  a  senator. 
"  Certain  it  is  that  the  proprieties  of  the  occasion  were  not 
*'  marred  by  the  worse  than  anamolous  proceeding  of  the  chal- 
*'  lenge  of  one  senator  to  another,  especially  before  the  defen- 
"  dant  had  appeared. 

"Nor  did  the  managers  exercise  the  right  of  challenge 
<*  although  senators  Smith  and  Mitchell,  of  New  York,  were 
"  members  of  the  senate  on  the  trial  and  voted  not  gtcUty  on 
^^  every  article,  who  had  been  members  ol  the  House  when  the 
^'  articles  were  found,  and  had  there  voted  steadily  against  the 
whole  proceeding. 

"Judge  Peck's  case,  which  was  tried  in  1831,  affords  another 
"  instance  in  point. 

"  The  conduct  ol  Judge  Peck  had  been  the  subject  of  much 
"  animadversion  and  comment  by  the  public  and  had  been  for 
"four  years  pending  before  the  congress  of  the  United  States 
*'  before  it  finally  came  to  trial.  It  was  not  possible  but  that 
"  many  of  the  senate  had  both  formed  and  expressed  opinions 
"  upon  Peck's  proceedings,  and  yet  it  never  occurred  to  that 
"  good  lawyer  to  make  objection  to  his  triers.  Nor  did  the 
"  managers  challenge,  although  Webster,  of  Massachusetts,  was 
"  a  member  of  the  committee  of  the  house  of  representatives, 
"  to  whom  the  petition  for  impeachment  was  referred,  and 
"  which,  after  examination,  reported  thereon,  *  leave  to  with- 
"  draw,'  and  Sprague,  of  Maine,  voted  against  tlio  proceedings 
"in  the  house,  while  Livingston,  of  Louisiana,  voted  for  them. 
"  All  of  these  gentlemen  sat  upon  the  trial  and  voted  as  they 
"  did  in  the  house. 

"  A  very  remarkable  and  instructive  case  was  that  of  Judge 
"  Addison,  of  Pennsylvania,  in  1804.  There,  after  the  articles 
i'of  impeachment  was  framed,  the  trial  was  postponed  to 


l 


TBIAL  OF  WtLLtlH  W.   HOLDfiK.  97 

'*  another  session  of  the  legietnre.  Meanwhile  three  mem- 
"  berB  of  the  hoose  of  representatives  who  had  voted  for  the 
'^  articles  of  impeachment  were  elected  to  the  senate,  and 
^  became  the  triers  of  the  articles  of  impeachment  of  which 
"  they  had  solemnly  voted  the  respondent  to  be  guilty.  To 
'*  their  sitting  on  the  trial,  Judge  Addison  objected,  but  af- 
'*'  ter  an  exhaustive  argument  his  objection  was  overruled,  17 
'*  to  6.  Two  of  the  minority  were  the  gentlemen  who  had 
^'  voted  him  guilty,  and  who  themselves  objected  to  sitting  on 
^  the  trial. 

*'  Thus  stands  the  case  upon  authority." 

I  close  by  saying  what  I  stated  at  the  outset,  that  this  chal- 
lenge proceeds,  and  I  say  it  with  all  respect  to  the  other  side, 
upon  a  false  notion  of  the  nature,  powers  and  purposes  of  this 
court. 

Mr.  BOYDEN.    Can  I  make  a  brief  reply  ? 

The  CHIEF  JUSTICE.  I  understood  the  motion  submit- 
ted by  the  gentleman  from  Craven,  (Mr.  Lehman,)  to  extend 
the  time  of  the  discussion  indefinitely. 

Senator  GILMEK.  I  submit  as  a  question  of  order  that 
the  motion  was  to  extend  the  time  for  ten  miuutep. 

Senator  GRAHAM,  of  Orange.  I  understand  that  the 
counsel  lor  tlie  respondent  have  still  seven  minutes  left,  with- 
out a  motion. 

Mr.  CONIGLAND.  Mr.  Chief  Justice,  the  point  which 
we  have  made,  it  is  not  necessary  for  me  to  say,  was  not  made 
with  any  other  than  a  honafide  puiTpose.  I  may  be  permitted 
further  to  say,  that  no  one  can  have  a  higher  regard  for  the 
honorable  senator  (Mr.  Edwards)  to  whom  we  object,  than 
myself.  But,  sir,  we  place  our  objection  upon  what  v>'e  be- 
lieve to  be  tenable  grounds,  and  we  believe  further,  sir,  that 

we  would  be  derelict  in  our  duty  to  the  respondent  if  we 

iailed  to  mate  the  challenge.    "We  make  it  because  we  desire 

tUis  trial  may  be  conducted  according  to  the  laws  of  North 
CftToUna  aud  that  the  scales  of  justice  may  be  held  evenly 
hetweeu  theimpeaQbing  body  and  the  accused. 
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Now,  sir,  AB  I  said  when  I  addressed  the  court  before,  eveiy 
precedent  which  has  been  quoted  on  the  part  of  the  managers 
is  entirely  without  authority  here.  The  learned  counsel  has 
stated  that  a  peer  oi  Oreat  Britain  cannot  be  challenged.  I 
answer  by  saying  that  he  cannot  be  sworn  as  a  member  of  a 
court  of  impeachment,  or  any  other  court,  but  he  is  put  upon 
his  honor.  The  analogies  are  altogether  different.  The  lan- 
guage of  the  constitution  of  North  Carolina,  and  the  language 
of  the  British  constitution  if  we  eould  get  at  it  (which  I  im« 
agine  to  be  a  very  difficult  matter)  are  wholly  different  from  the 
language  of  the  constitution  under  which  we  are  trying  this  case. 

Let  us  go  for  a  moment  to  the  latest  impeachment  trial  that 
has  occurred  in  this  coimtry,  and  certainly  the  most  important 
and  the  most  extraordinary,  and  the  one  that  was  the  most 
thoroughly  discussed  of  any  that  has  occurred  in  the  United 
States.  One  great  point  of  discussion  was,  whether  the  senate 
WaiB  a  court,  to  be  governed  by  the  rules  of  a  court,  or  whether 
it  was  a  senate,  sitting  merely  for  the  time  being  as  a  court. 
Sir,  It  was  conceded — and  is  not  tliat  the  highest  authority — 
by  the  managers  on  that  important  trial,  that  if  the  senate 
were  a  court,  it  was  governed  by  the  rules  of  a  court.  Is  not 
Jlial  so,  sir  I  Was  it  not  so  conceded  that  it  a  court,  it  must 
be  governed  by  the  rules  and  analogies  of  courts  ? 

Sir,  the  coimsel  who  last  addressed  the  court  states  that  the 
word  "  court "  does  not  change  the  case.  Why,  sir,  docs  it  not 
change  the  case?  If  there  was  any  meaning  in  the  word  it  must 
change  it  If  the  wofd  ^^  court "  does  not  make  such  a  change, 
what  effect  hm  this  cdause  in  the  constitution  of  North  Carolina 
which  says  that  ^'  tlie  Judicial  power  of  the  state  shall  be  vested 
*'  in  a  court  fot  the  trial  of  impeachment,  a  supreme  court,  supe- 
'^rior  courts,  courts  of  the  jusOioes  of  the  peace  and  special 
'^  courts  t"  I  say,  t^n,  that  the  mesient  the  senate  is  organized 
and  sits  as  a  court  xfl  impeachment,  -it  becomes  a  part  of  the 
judicial  power  of  North  Carolina,  is  swern  as  a  court,  is  desig- 
nated as  a  court,  and  sits  as  a  court  by  the  oiganic  law  of  tie 
-atat^,  and  -for  tlie  time-exercises  J  udicial-funotions.    I  say,  there- 
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fore,  it  is  clear  that  this  clause  of  the  constitution  sweeps  away 
the  precedents  which  are  quoted  here  to  sustain  this  prosecu- 
tioD,  and  it  may  be  said  that  it  was  put  in  there  expressly  to 
settle  these  matters,  in  order  that  when  the  court  was  first 
OTgBoiized  there  could  be  no  more  tampering  with  justice,  and 
that  the  scales  might  be  held  evenly  between  the  state  and 
the  respondent. 

Bat,  sir,  what  is  the  position  of  the  other  side?    You  or- 
ganize as  a  court  of  im]>eachment  under  the  constitution  of 
North  Carolina ;  you  are  sworn  as  a  court  of  impeachment 
aod  then,  under  the  constitution  of  Noi-th  Carolina,  you  be- 
come a  part  of  the  judicial  power  of  the  state.    Then  it  is 
contended  that  after  being  thus  organized  and  sworn  as  a 
coart,  you  may  open  it  when  you  please  to  other  members 
which  formed  no  part  of  the  court  at  the  beginning  of  its  de- 
liberations.    Sir,  if  it  is  a  couH  ot  impeachment — a  thing  so 
declared  by  the  organic  law  of  the  state — why  should  not  the 
8amc  analogies  apply  to  it  as  the  other  courts  ?    What  right 
hag  any  one  to  make  a  distinction  and  say  that  although  the 
conatitution  declares  you  to  be  a  court  you  shall  be  a  court, 
but  a  court  which  shall  not  be  governed  by  the  rules  of  other 
courts  in  this  state  ? 

Let  us  suppose,  as  I  stated  before,  tlie  case  of  a  superior 
court  judge  who  had  organized  his  court  and  had  heard  the 
evidence  or  a  portion  of  it ;  could  he  leave  his  place  and  an- 
other judge  be  allowed  to  go  upon  the  bench  and  decide  upon 
the  case,  when  there  was  no  law  permitting  it  ?    Would  it  not 
be  monstrous  and  shock  our  sensibilities  ?    Would  it  not  be 
contrary  to  all  analogies  ?    Was  there  ever  such  a  thing  heard 
of  in  the  judicial  history  of  North  Carolina?    I  say  then,  sir, 
it  is  clear  that  while,  under  the  British  constitution,  the  pre- 
cedents are  against  us,  our  present  constitution  has  changed 
the  rule  and  made  this  bodv  a  court ;  and  the  moment  it  be^ 
comes  a  court  and  a  part  of  the  judicial  power  oi  the  state  it 
must  be  goremed  by  the  analogies  of  the  courts  ot  the  state. 
This,  sir.  is  the  whole  point  of  my  argument,  and  I  could 
not  add  to  it  if  I  were  to  continue  my  remarks  for  an  indellnitd 
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period.    I  trust  that  I  have  presented  the  argiunent  so  deariy 
as  to  be  understood  by  the  members  of  the  court. 

The  CLERK  again  read  the  challenge  presented  by  the 
counsel  for  the  respondent. 

The  CHIEF  JUSTICE.  The  prcr^iding  officer  is  of  the 
opinion  that  the  challenge  is  not  well  taken,  and  that  the  sena- 
tor (Mr.  Edwards)  is  entitled  to  be  sworn  as  a  member  of  the 
coni't.  T^nless  a  division  is  called  for,  the  opinion  of  tlie  pre- 
siding officer  will  be  taken  as  the  rule  of  the  court.  There 
being  no  division,  the  senator  will  please  come  forward. 

Mr.  EDWARDS,  senator  from  the  twentj-first district,  came 
forward  and  was  duly  qualified  by  the  chief  justice. 

Tlio  CLERK  proceeded  to  read  the  journal  oi  the  proceed- 
ings of  the  last  meeting  of  the  court  and  there  being  no  objec- 
tion thereto  they  wore  declared  approved. 

Mr.  BADGER,  of  counsel  for  the  respondent,  submitted  the 
following  answer  to  article  VIIT,  as  previously  amended  : 

"  Answer  to  article  VIII,  as  amended. 

"  For  answer  to  said  eighth  article  as  amended,  this  respon- 
"  dent  says,  that  he  abides  by  his  answer  to  the  eighth  article 
'  originally  filed  in  this  cause  in  so  far  as  the  same  is  respon- 
'  sive  to  the  allegations  contained  in  said  eighth  article  as  amen- 
"]ded,  and  without  here  again  repeating  the  same  answer,  prays 
**  the  same  to  be  taken  as  an  answ^er  to  the  said  eighth  article  as 
"  amended,  and  as  to  the  new  allegations  contained  in  said 
•*  eighth  article  as  amended,  tliis  respondent  denies  the   same. 

"  And  further  answering,  this  respondent  denies,  that  by 
•'  reason  of  any  new  allegations  contained  in  said  eighth  article 
"  as  amended,  tliis  respondent  was  guilty  of  a  high  misdemean- 
**  or  as  therein  charged. 


"W.W.  HOLDEN. 


•'  R.  C.  Badger, 
*'  J.  M.  McCoRKLi?:, 
*'  Nathaniel  Boydex, 
**  Edward  Conioland, 
"  W.  N .  II.  Sxnnr, 
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SeDgtor  LEHMAN  moved  that  the  amended  answer  as  read 

he  accepted  and  filed. 
The  CHIEF  JUSTICE  pwt  tlie  question  on  the  motion  of 

Seoator  Lehman,  and  it  was  decided  hi  the  affirmative. 

Mr.  Dl^If  H AM.  Mr.  Chief  Justice,  the  respondent  having" 
filed  his  answer  to  the  eighth  article  of  impeachment  as  amend- 
ed, in  behalf  of  the  board  of  mana^rs,  I  ask  that  the  court  tiike 
» recess  of  fifteen  minutes  that  we  may  submit  the  answer  to 
the  boose  of  representatives  and  obtain  its  replication  t]ici*eto. 

Tbe  CHIEF  JUSTICE  put  the  question  on  granting  the 
reqaest  of  Mr.  Dunham,  and  it  was  decided  in  the  affirmative. 

The  time  for  the  recess  hanng  expired,  proceedings  were 
resumed,  the  Chief  Justice  in  the  chair. 

Mr.  DUNHAM.  Mr.  Chief  Justice,  the  house  of  repre- 
8entatives  have  prepared  a  replication  to  the  amended  answer, 
^hich  I  ask  that  the  derk  may  read. 

The  CLERK  proceeded  to  read  the  replication  in  the  wonld 
loUowins: : 

In  the  articles  of  impeadiment  by  the  house  of  representa- 
tives against  William  W.  Ilolden,  governor  ot  North  Carolina^ 
it  being  shown  to  the  house  by  the  report  of  the  board  of  man 
■gers  that  the  amendment  of  tbe  eighth  article  requested  by  the 
Iiouee  has  been  allowed  by  the  senate  sitting  as  a  court  of  im- 
peachment, and  the  answer  of  the  respondent  to  the  said  article 
^  amended  being  exhibited  to  the  house,  it  is  ordered  : 

That  this  house  is  content  with  the  replication  heretofore 
made  to  all  such  articles  of  impeachment  and  re-adopts  the 
wme,  in  reply  to  the  answer  as  now  exhibited. 

Adopted  by  house  of  representatives,  February  1st,  1871. 

THOMAS  J.  JARVIS, 
Speaker  of  House  of  Representatives. 

ITr.  GRAHAM,  of  Orange,  moved  that  the  additional  repli- 
cation be  received  and  filed. 

The  ClIIEE  JUSTICE  put  the  question  on  tl>e  motion  oi 
Ifr.  Graham,  and  it  was  decided  in  the  affirmative. 
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Senator  GRAHAM,  of  Orange,  submitted  the  following 

order : 

The  eighth  article  of  impeachment  of  William  W.  HoldcDi 
governor  ol  North  Carolina,  having  been  amended  by  the 
honse  of  representatives  at  the  last  session  of  the  senate,  sitting 
as  a  court  of  impeachment,  to  which  said  article  as  amended, 
the  respondent  has  filed  an  amended  answer,  and  to  which  the 
house  of  representatives  has  taken  replication. 

It  is  ordered^  That  the  senate  sitting  as  a  conrt  of  impeach- 
ment, will  now  proceed  with  the  trial  of  the  respondent  on  said 
articles,  in  the  senate  cl>amber  in  the  capitol  of  the  state. 

Ordered^  That  the  presiding  oflScer  of  the  senate,  setting  as 
such  conrt,  do  now  administer  to  each  member  here  present 
and  to  other  members  as  they  may  appear,  the  oath  or  affirma* 
tion  require<l  by  law. 

Tiie  CHIEF  JUSTICE.  In  looking  at  the  act  relating  to 
proceedings  on  impeachment,  the  presiding  officer  discovers 
that  a  trial  on  an  impeachment  has  two  stages.  One  is  tlie 
consideration  of  the  articles  of  impeachment  and  the  other  is 
the  trial  atler  issue  is  joined.  The  act  provides  for  an  oath,  to 
be  administered  at  the  time  and  place  appointed  for  the  trial 
after  issue  joined,  then  the  rules  of  proceeding  adopted  by  this 
body  re<iuired  tliat  before  proceeding  to  the  consideration  ot 
the  articles  of  impeachment,  the  presiding  officer  shall  admin* 
ister  tlie  oath  to  the  members.  Tiiat  has  been  done  in  accord- 
ance with  the  rules.  The  presiding  officer  is  of  the  opinion  that 
the  time  has  arrived,  issue  being  joined  and  the  time  and  place 
of  the  trial  being  fixed,  to  administer  the  oath  to  members 
again.     The  clerk  will  proceed  to  call  the  roll  of  senators. 

Mr.  KOBBIXS,  of  Rowan.  Mr.  Chief  Justice,  I  suppose  it 
will  be  necessary  to  vote  on  the  order  fixing  the  time  and  place 
of  trial. 

The  CHIEF  JUSTICE  put  the  question  on  the  adoption  of 
the  order  submitted  by  Senator  Graham,  of  Orange,  and  it  was 
decided  in  the  affirmative. 

The  CLERK  proceeded  to  call  the  list  of  senators  in  their 
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order  when  the  following  senators  came  forward  and  were  dnly 
qxmlified  by  the  chief  jnstiee : 

Messrs.  Adams,  Albright,  Allen,  Barnett,  Battle,  Bellamy, 
bogden.  Brown,  Cook,  Council,  Cowles,  Crowell,  Currie, 
Daigan,  Edwards,  Eppes,  Flemming,  Oilmer,  Oraham  of 
Alimaoce,  Graham  of  Orange,  Hawkins,  Ilyman,  King, 
Latham,  Ledbetter,  Lehman,  Linncy,  Love,  Manney,  Mo- 
Clainmy,  McCotter,  Merrimon,  Moore,  Morehead,  Murphy, 
Olds,  Price,  Bobbins  ot  Davidson,  Bobbins  of  Bowan,  Nor- 
ment.  Skinner,  Speed,  Troy,  Waddell,  Warren,  Whiteside, 
Worth. 

Senator  BOBBINS,  ot  Rowan,  submitted  the  following 
order: 

Ordered^  That  the  lihief  stenographer  employed  by  the  senate 
to  record  the  proceedings  in  the  impeachment  trial,  take  the 
following  oath,  to-wit :  "  I  solemnly  swear  that  I  will  perfonn 
my  duties  as  stenographic  reporter  faithfully  and  impartially, 
md  will,  to  the  best  of  my  ability,  make  an  accurate  and 
trothfnl  record  of  the  proceedings  in  this  trial,  and  of  the 
evidence  of  the  several  witnesses  introduced  by  the  respective 
parties." 

ITr.  EDWARD  F.  UNDERniLL,  the  chief  stenogi-apher, 
came  forward  and  was  duly  qualified  by  taking  the  oath  pre- 
scrilied. 

Mr.  GRAHAM,  of  Orange,  moved  that  the  court  adjourn. 

A.  sufficient  number  seconding  the  motion  (as  required  by 
the  rules,  the  hour  for  adjournment  not  having  arrived.) 
*     The  CHIEF  JUSTICE  put  the  question  on  the  motion  of 
senator  Graham,  and  it  was  decided  in  the  affirnuitive. 

So  the  court  adjourned. 
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SIXTH  DAT. 

SE^*AT£  Chamber,  Feb.  2, 18T1< 

The  COURT  met  at  12  o'clock,  M.,  pursuant  to  adjonro* 
ment,  Honorable  li.  M.  Pearson,  Chiet  Justice  of  the  SopraiM 
Court,  in  the  chair. 

Tiic  proceedings  were  opened  by  proclamation  made  in  doe 
form  by  the  doorkee])er. 

The  CLERK  proceeded  to  call  the  roll  of  senators,  when  a 
quorum  was  found  to  be  present. 

Senatoi-s  BEASLEY  and  FLYTHE  came  forward  and  wew 
duly  qualified  by  the  chief  justice  as  members  of  the  oonrt 

Senator  LEIIMAN  moved  that  the  reading  of  the  jonrnal 
of  the  proceedings  of  yesterday  be  dispensed  with. 

Tlie  CHIEF  JUSTICE  put  the  question  on  the  motion  of 
Senator  Lehman,  and  it  was  decided  in  the  affirmative. 

Mr.  SPARROW,  chairman  of  the  board  of  managerSf 
opened  the  case  on  the  part  of  the  managers.    He  said : 

Mr.  Ciiikf  Justice  -vxd  Si-:nators: 

The  partiality  of  the  board  of  managers  has  devolved  upon 
me  the  responsibility  of  making  to  the  senate,  convened  as  a 
court  of  impeachment,  a  statement  of  the  facts  and  of  the  law 
as  applicable  to  the  facts  on  which  they  rely,  in  support  of  the 
articles  of  impeachment  preferred  by  the  house  of  representar 
fives  against  the  governor  of  the  state,  and  upon  which  they 
expect  to  urge  before  this  honorable  body  his  conviction.  In 
the  discharge  of  this  important  duty  I  can  scarcely  hope,  with 
the  limited  times  and  means  which  I  have  had  at  my  command, 
to  do  that  justice  to  the  subject,  which  the  gravity  of  the  occa' 
sion  would  seem  to  demand. 

The  spectiicle  exhibited  in  this  senate  chamber  to-day,  is 
without  pi'ecedent  in  the  annals  of  our  country.  It  is  the 
arraignment  of  the  chief  executive  offirter  of  a  state,  by  tlxe 
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people  of  a  state,  through  the  representatives  of  the  people,  at 

the  bar  of  the  senate,  for  crimes  and  misdemeanors  in  office. 

It  is  an  accusation  preferred  by  the  people  of  North  Carolina 

against  the  governor  of  North  Carolina,  for  an  alleged  invasion 

of  tfadr  rights  as  secured  to  them  by  the  constitution  and  laws 

of  the  land,  and  tlie  subversion  of  their  liberties.    It  is  a 

chsige  prrferred  by  the  people  that  he  who  was  exalted  by 

their  suffinge  to  the  highest  office  within  their  gift,  to  be  a 

tenor  to  evil  doeos,  has  himself  become  a  doer  of  evil — that  he 

who  was  sworn  to  support  and  maintain  the  law,  has  become 

himself  a  violator  of  tlie  law — that  he  whose  sworn  duty  it  was  to 

protect  the  innocent  and  punish  the  guilty,  has  made  inetru- 

ments  of  the  wicked  and  disorderly  to  punish  the  innocent  and 

unoffending,   verifying  in  his  person   the  scripture    maxim, 

''when  the  wicked  are  in  authority  the  people  mourn.^' 

Those  who  may  imagine  that  this  impeachment  of  the  gov- 
ernor is  an  attempt  ol  a  successful  political  party,  in  the  llusli 
ot  their  triumph,  to  depose  from  his  high  office  one  who  has 
made  himself  politically  obnoxious  to  them,  greatly  underesti- 
mate the  case  and  impute  unwortliy  motives  where  none  exist. 
As  a  party  measure  it  would  be  fruitless  of  results  as  the 
removal  from  office  of  the  present  incumbent,  would  place  in 
the  executive  chair  as  his  successor  one  of  his  own  party,  the  Lieu- 
tenant Governor,  who  is  far  less  obnoxious  to  the  people.  It  is 
•movement,  Mr.  Chief  Justice  and  senators,  which  rises  far 
above  all  party  considerations.  It  is  the  uprising  of  an  outraged 
and  oppressed  people,  to  vindicate  the  violated  law.  Of  far  less 
moment  is  the  suggestion  sometimes  seen  and  heard,  that  this 
prosecution  ought  not  to  be  carried  on  in  the  present  depleted 
condition  of  t^e  public  treasur}',  and  amid  the  financial  prostra- 
tion which  abounds  in  all  our  borders.  That  it  will  cost  money 
and  further  burden  the  people !  The  question  of  dollars  and 
cents,  poor  aa^  are  the  people  of  North  Carolina— oppressed 
as  they  have  been— plundered  as  they  have  been — groaning 
as  they  are  under  aburden  of  taxation—is  a  suggestion  underesti- 
^aating,  as  it  ia  unworthy  ot  their  honor,  their  intelligence,  their 
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virtue  and  their  patriotism.  Tlie  price  to  be  paid  for  liberty, 
is  always  costly,  sometimes  in  blood,  invariably  in  treasure.  No 
true  son  ot  North  Carolina  will  hesitate  to  pay  this  price.  God 
grant  tliat  it  mtiy  never  again  be  in  blood !  God  grant  that  in 
all  time  to  oome,  brother  may  never  in  all  tliis  land  be  arrayed 
against  brother  in  civil  strife. 

Mr.  Chief  Justice  and  Senators,  the  people  of  North  Caro- 
lina have  always  been  distinguished  for  their  obidienoe  to  law^ 
and  their  love  of  liberty.  If  they  possess  any  peculiar  traits 
of  character,  pre-eminent  above  all  others,  they  are  these.  It 
has  been  so  in  all  their  history  from  the  20th  of  May,  1775, 
of  Mecklenburg  memory  to  the  present  time.  The  cause 
which  tliev  seek  to  vindicate  before  this  tribunal,  is  not  theirs 
only,  but  the  cause  of  all  people  who  seek  to  preserve  the 
forms  of  constitutional  government  and  civil  liberty.  It  is  the 
cause  of  all  free  people,  and  of  all  people  struggling  to  be  free, 
the  world  over ;  the  cause  ot  New  York  and  Missouri,  as  well 
as  of  North  Carolina.  The  question  is  a  great  question.  The 
issues  ai*e  momentous  issues.  Are  the  principles  of  liberty,  built 
up  and  established  and  perpetuated  in  Great  Britain — ^handed 
down  to  our  &thers — adopted  by  them  and  cemented  with  tlieir 
blood — are  these  great  principles  of  the  English  bill  of  rights  of 
1689,  incorporated  by  the  framers  of  our  organic  law  into  that  in- 
strument— of  the  great  charter  and  habeas  corpus,  to  be  pre- 
served in  this  country  2  No  less  issues  than  these  are  involved 
in  this  proceeding.  l>o  we  live  in  the  enjoyment  of  constitu- 
tional freedom  ?  Ilave  we  preserved  unimpaired  the  liberties 
bequeathed  to  us  by  our  Englisli  and  American  ancestors,  or 
have  we  adopted  a  higher  law  than  these,  the  law  of  tyrants  and 
of  temporary  majorities,  which  override  and  subvert  at  will 
the  forms  ot  constitutional  freedom  % 

Mr.  Chief  Justice,  when  those  in  whose  persons  tlie  rights  of 
freemen  and  the  law  of  liberty  have  been  violated  by  their 
unlawful  arrest,  and  imprisonment,  shall  havo  appealed  to  the 
judiciary  for  relief  mvain;  when  the  people  through  their 
representatives  shall  have  called  upon  the  senatey  sitting  as  • 
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court  of  impeachment  for  redress,  in  vain,  then  indeed  will 
oarh'berties  have  departed,  then  will  a  revolution  in  our 
form  of  government  have  taken  'place,  fearful  in  its  propor- 
tions and  realissed  hy  none  of  us.  Then  will  the  glorious 
temple  of  liberty  reared  for  us  by  our  fathers,  instead  of  being, 
as  we  had  too  fondly  supposed,  real,  substantial,  built  of 
strong  rock  and  founded  on  a  rock,  have  become  as  the  house 
of  the  foolish  man  built  upon  the  sand — sw«>pt  away  like 
similar  fabrics  of  old,  by  the  strong  hand  of  power,  and  the 
•*  necessity"  pleas  of  tyrants. 

We  are  relieved  of  a  subject  which  was  fruitful  of  discussion 
in  the  impeachment  trial  of  President  Johnson,  as  to  the  char- 
acter of  impeachable  offences.  The  constitution  of  the  United 
States  simply  refers  to  the  subject  of  impeachment  without 
defining  it.  The  long  list  of  authorities  cited  in  the  very  able 
discussions  in  the  trial  referred  to,  very  conclusively  establish 
the  following  as  the  law  of  the  subject : 

That  every  act  which  by  parliamentary  usage  is  impeacha- 
ble, is  defined  a  "  high  crime  and  misdemeanor.'' 

That  when  the  words  "  high  crimes  and  misdemeanors  " 
are  used  in  prosecutions  by  impeachment,  the  words  high 
crimes  have  no  definite  signification,  but  are  used  merely  to 
give  greater  solemnity  to  the  charge. 

That  there  may  be  cases  appropriate  for  the  exercise  of  the 
power  of  impeachment,  where  no  crime  or  misdemeanor  has 
been  committed. 

Tliat  with  the  established  parliamentary  law  of  Great 
Britian,  as  their  land  marks  to  guide  them,  our  fathers  adopted 
a  constitution  under  which  ofiicial  malfeasance  and  non- 
feasance, and  in  some  cases  misfeasance,  may  be  the  subject 
of  impeachment,  although  not  made  criminal  by  act  of  con- 
gress, or  so  recognized  by  the  common  law  of  England,  or  of 
any  state  of  the  union.  They  adopted  impeachment  as  a 
means  of  removing  men  from  ofiice  whose  miscond'uct  imperils 
the  public  safety,  and  renders  them  unfit  to  occupy  official 
position. 
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Woodeeon,  whose  lectures  were  read  at  Oxford  in  1777, 
declared  that  impeachments  extend  to  cases  ot  whicli  tlie  ordi< 
nary  courts  had  no  jurisdiction.  He  says:  ^^Magistrates  and 
*^  officers  may  abuse  their  delegated  powers  to  the  extensive 
^^  detriment  of  the  community,  and  at  the  same  time  in  a  man- 
*'  ner  not  properly  cogiuBaUe  before  the  ordinary  irtbunale.'^^ 
And  he  proceeds  to  say  ^^  the  remedy  is  by  impeachment." 
[See  impeachment  of  Andrew  Johnson,  pages  125,  126  and 
147.] 

These  extracts,  Mr.  Chief  Justice  and  Senators,  define  the 
common  law  doctrine  of  impeachable  criiutes  and  misdemeanors 
as  it  exists  in  Great  Britain  and  the  Uoited  States. 

The  provisions  of  the  constitution  of  North  Carolina  on  the 
subject  of  impeachment  are  as  follows : 

^'  No  person  shall  be  put  to  answer  any  criminal  chai^ 
except  as  hereinafler  allowed,  but  by  indictment,  presentment, 
or  impeachment."     [Art  I,  sec.  8.] 

'^  The  court  for  the  trial  of  impeachments  shall  be  the  senate. 
"  A  majority  of  the  members  shall  be  necessary  to  a  quorum, 
"  and  the  judgment  shall  not  extend  beyond  removal  from  and 
"disqualification  to  hold  office  in  this  State;  but  the  party 
"  shall  be  liable  to  indictment  and  punishment  according  to  law. 
"  [Article  IV,  sec.  5.] 

"  The  house  of  representatives  solely,  shall  have  the  power 
"  of  impeaching.    No  person  shall  be  convicted  without  the 
"  concurrence  of  two-thirds  of  the  senators  present      When 
"the  governor  is  impeached,  the  chief  justice  shall  preside.' 
"  [Art.  IV,  sec.  6.] 

It  thus  appears  that  the  constitution  of  North  Carolina  pro- 
vides for  impeachment,  but  does  not  prescribe  for  what 
oftences  public  officers  may  be  impeached.  It  prescribes  the 
court,  the  number  necessary  to  convict,  the  judgment  of  the 
court,  and  its  eflect  upon  the  accused,  the  impeaching  power, 
and  the  presiding  officers  of  the  court,  and  there  leaves  the 
subject 
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'Our  act  of  assembly  of  lSC)S-'69,  [p.  409,]  entitled  "  Fro- 
'"'ceiliDgs  of  Inipeachment/'  coraes  to  onr  relief  with  a  defini- 
tion, and  one  in  precise  accordance  with  tlie  common  law  doc- 
trine heretofore  announced,  as  prevailing  in  England  and  the 
Tnited  States.     The  sixteenth  section  of  the  act  provides  that 
"everj  officer  in  this  state  shall  be  lial)le  to  impeachment  foi-, 
"1st.  Corruption  or  other  misconduct  in  his  official  capacity  ; 
"2d.  Habitual  drunkenness ; 

"3d.  Intoxication  while  engaged  in  the  exercise  of  his  oflice  ; 
'*4th.  Drunkenness  in  any  public  place  ; 
"5tli.  Mental   or  physical  incom]>etcnce  to   discharge   tlic 
dnties  of  his  office; 

**6th.  Any  criminal  matter,  the  conviction  whereof  would 
*'tend  to  bring  his  oHice  into  public  contempt." 

An  enumeration  of  offences  which  neither  enlarges  nor 
abridges  the  common  law  doctrine  as  already  understood  and 
practised,  lK)th  in  Great  Britain  and  in  this  country,  but  which 
for  our  purposes  makes  the  discussion  of  what  inii)eaclial:»le 
offences  are,  both  definite  and  cei*tain.  This  definition,  it  vrill 
be  observed,  embraces  crimes  and  misdcmeawors  whicli  are 
indictable  both  at  common  law  and  under  statutes,  and  also  n 
large  class  of  offences  which  are  not  indictable  at  all.  This 
latter  class  all  seem  to  be  embraced  in  the  first  subdivision  (;1* 
action  IC,  to- wit:  "  Corruption  or  other  mw('oft(h(d  in  his 
'* official  capacity."  The  first ei<ibraces,  "  Any  criminal  matter 
"the  conviction  whereof  would  tend  to  bring  his  ofhce  into 
"public  contempt'' 

Has  the  respondent  in  this  case  been  guilty  either  of"  niis- 
**  conduct  in  his  ofiicial  capacity,  in  his  office  of  governor,  or 
of  "any  criminal  matter,  the  conviction  whereof  would  tend 
"to  bring  his  office  of  governor  of  North  Carolina  into  con- 
"tempt?"  These  are  the  questions  submitted  to  the  consider- 
ation of  the  senate. 

And  this  brings  us  to  a  brief  statement  of  the  nature  and 
.character  of  the  offences  preferred  in  the  articles  of  impeach- 
L'uent  against  the  accused. 
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Article- 1,  charges,  substantially,  that  the  accused  corruptljr 
and  wickedly  declared  the  county  of  Alamance  to  be  in  "insur- 
rection," wher^ass  there  was  no  insurrection ;"  that  he  took 
military  possessibBh  ofi  tlid^  county  by  armed  bands  of  lawless 
and  desperate  H>en,  orgsaQi^ed.  without  lawful  authority ;  and 
tliat  he  made  uufewftili  aspests.  o&  peaceable  citizens,  whom  he 
ijuprisoned,  beat,,  huBg  by.  the  ni&ck,  and  otherwise  maltreated. 

Article  II,  chaijges.  tliat  he  did  the  sanj^  in  the  county  of 
Caswell. 

Article  III,  aharges  tlie  unlawful  arrest  axHi:  duprisonment  of 
Josiah  Turne!r„  Jr.,  in  the  county  ot  Orange^,  bj  the  procure- 
ment and  ord&r  of  the  accused. 

Article  IV,  charges  the  unlawful  arrest  an^  iisprisoiMijient  of 
John  Kerr  and  three  other  citizens,  in  the  county  ot  C^well, 
by  the  procureia^nt  and  order  of  the  accused. 

Article  Y,  chacges.  the  unlawful  arrest  and  imp^iseoju^ftt,  in 
the  co\mty  of  Alamance,,  by  order  of  the  accused^  of  AdiDl|jhu» 
G.  Moore,  and  th^-  refusal  of  George  W.  Ixirk,  acting;  under 
and  by  the  authority  of  the  accused,  to  surtend^jj  the  said 
Jloore,  in  obedience  to  the  writ  of  habeas  corpuSy,  to  the  aivil 
authorities. 

Article  VI,  charges  the  arrest  of  John  Ivei!i;  and  eig^een 
other  peaceable  citizens  of  Caswell  comity,  and  their  datwdon 
and  imprisonment,  under  the  orders  of  the  accused,  by  $;  laige 
band  of  armed  men,,  imlawfully  organized  into  an  ann^  and 
eommandcd.  by  Geoi;§pe  W.  Kirk  and  others  as  officers,, aiwi  the 
ijcfueal  of  saidjKirkby  the  order  and  commando!  tliQ^aowsed, 
to  surrender  the  said  citizens  unlawfully  held  by  him  as  pris- 
oners, to  tbQ  civil  authorities  in  obedience  to  the  writ  oiihabeas 

Article  VII  charges, 

i.  The  unlawful  organization  of  an  anny  of  desperate  meni 
(/Oinmaaded  by  Kirk,  Burgen  and  Yates,  all  desperadoes  from 
the  State  of  Tennessee. 

2.  The  hanging  by  the  neck  in  Alamance  county  of  Wflliam 
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htton,  and  Lncien  II.  Murray,  and  thmsting  into  a  loathsome 
dnngeon  Josiah  Turner  Jr.,  and  F.  A.  "Wiley. 

3.  Unlawful  warrants  made  by  the  accused  upon  the  Treaa 
oner  of  the  state,  for  large  sums  of  money,  for  the  unlawful 
pnrpose  of  supporting  and  maintaming  the  lawless  bands  ot 
armed  men  organized  as  aforesaid. 

Article  VIII,  charges,  that  the  accused  as  governor,  made  hia 
warrants  for  large  sunas  of  money  on  the  public  treasurer  for 
the  unlawful  purpose  of  paying  tlie  armed  men  before  men- 
tioned— caused  and  procured  said  treasurer  to  deliver  to  ono 
A.  D.  Jenkins,  appointed  by  the  aoensed  to  be  paymaster,  the 
snm  of  forty    thousand  dollars:    that    the    lion.   Anderson 
Mitchell,  one  of  tlie  superior  court  judges,  on  application  to 
him  made,  issued  writs  of  injunction  which  were  served  upoi^ 
the  said  treasurer  and  paymabter,  restraining  them  from  paying 
said  money  to  the  said  troops;  that  thereupon   the  accused 
incited  and  procured  the  said  A.  D«  Jenkins,  paymaster,  to 
disobey  the  injunction  of  the  court  and  to  deliver  the  money 
to  another  agent  of  the  accused,  to-wit :  one  John  B.  Neathcry ; 
and  tliereupon  die  accused  ordered  and  caused  the  said  Johi^ 
B.  Xeathery  to  disburse  and  pay  out  the  nionc}*  so  delivered  to 
him,  for  the  illegal  purpose  of  paying  the  expenses  of,  an^ 
keeping  on  foot  the  illegal  military  force  aforesaid. 

This  enumeration   of  crimes  and   misdenteanors,  Mr.  Chief 

Justice  and  Senators,  which  are  more  particularly  described  i^ 

the  articles  of  impeachment,  and  which  we  propose  to  make 

good  by  proofs,  embraces  all  the  offences  of  which  a  person  ia 

liable  to  be  impeached,  as  set  forth  in  the  Jirst  and  m^h  snbdi 

Tisions  of  the  16th  section  of  the  impeachment  act  of  1869 

already  referred  to.     It  embraces  acts  which   amount  not  only 

to " misconduct  in  office,"  but  "corruption  in  office."     It  em-. 

hraces  also  acts  which  are  criminal  in  law,  and  will  subject 

the  oflFender  to  indictment  before  the  courts  ;  and  who  will  say 

that  a  conviction  thereof  will  not  only  tend  to  bring,  but  will 

pot  actually  bring  his  office  into  public  contempt. 
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Aud  lu  the  commission  of  these  oftences,  the  accused  Itae 
not  only  made  himself  amenable  to  the  law  as  enacted  by  the 
general  assembly,  he  lias  also  violated  tho  fundamental  law 
of  the  land  which  he  is  sworn  to  support  and  n4aintain. 

We  allege  that  he  has  thus  violated  the  following  sections  of 
article  I  of  the  constitution  of  North  Carolina,  known  as  the 
declaration  of  rights. 

"  Section  17.  No  person  ought  to  be  taken,  imprisoned,  or 
•"disseized  of  his  freehold,  liberties,  or  privileges,  or  outlawed  or 
"  exiled,  or  in  manner  deprived  of  his  life,  liberty  or  property 
"but  by  the  law  of  the  land. 

"  Sec.  21.  The  privilege  of  the  writ  of  habeas  corpus  shall 
"  not  be  suspended. 

"  Sec*  24r.  A  well  regulated  militia  being  necessary  to  the 
"security  of  a  free  state,  the  right  of  the  people  to  keep  and 
"bear  anns  shall  not  be  infringed;  and  as  standing  armies  in 
"time  of  peace  arc  dangerous  to  liberty,  they  ought  not  to  be 
"  kept  up,  and  the  military  should  he  Jcejjt  undi^r  strict  subor- 
dination to  and  governed  hy  the  civil  power ^^ 

Mr.  Chief  Justice  and  Senators:     The  iiret  and  second  of 

the  articles  of  impeachment,  declare,  "  that  by  the  constitution 

"  of  the  state  of  North  Carolina,  the  governor  of  said  state  has 

"  power  to  call  out  the  militia  thoreof  to  execute  the  laws,  sup- 

(^     "press  riots  or  insurrection,  and  repel  invjsion,   whenever  the 

^       "  execution  of  the  law  shall  be  a'csisted,  or  there  shall  exist  any 

"  riot,  insurrection  or  invasion,  but  not  otherwise ; "  and  they 

allege,  that  the  a'ospondent,  with  intent  vto  incite  war,  subvert 

liberty  and  law,  and  .to  degrade  the  state  and  people,  proclam- 

ed  the  counties  ot  Alamance  and  Caswell  to  be  in  insurrection, 

.occupied  them  by  militai'y  force,  and  anspended  civil  authority, 

wlien  lie  'well  knew  tiiat  such  proclamation  was  groundless 

^mdfalse^  and  thatih^^e  was  no  insurrection  in  said  counties. 

This  raises,  as  it  seems  to  tlie  board  of  managers,  a  very  im- 
portant question  for  .the  considoration  of  .tliis  honorable  body^ 
Jk)  wit:  the  precise  jineaning  and  imporXvofXhe  oRord  insurreo- 
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^m  as  used  in  the  constitution  of  the  Btate  of  Nortli   Caroliim. 
TIic  langnage  of  the  constitution  in  article  XII  section  3,  ie? 

as  follows : 

"  The  governor  shall  be  commander-in-chief,  and  have  power 
*•  to  call  out  the  militia  to  execute  tlie  law,  suppress  riots  and 
*•  insurrection,  and  to  repel  invasion." 

What  does  the  constitution  mean  by  "  suppressing  insur- 
rection ?"  What  is  '*  insurrection  ??*"  When  is  a  county  or 
state  in  insurrection  ? 
Webster,  in  his  unabriffed  dictionary,  defines  it  as  follows  :  ^ 
^k  rmn^  against  civil  or  politibal  authority  ;  the  open  and 
*' active  opposition  of  a  number  of  persons  to  the  execution  of 
''law  in  a  city  or  state.  It  is  equivalent  to  sedition,  except 
"that  sedition  expresses  a  less  extensive  rising.  It  differs 
'•  from  rebellion,  for  the  latter  expresses  a  revolt,  or  an  attempt 
"to overthrow  the  government,  &c. 

"  Lwirrection  is  however  used  with  suclv latitude  as  to  com- 
"prehend  either  sedition  or  rehdliony 

Yaitd  in  his  Law  of  Nations,  page  -1:22,  uses  the  following 
language:  "Sec.  288.  The  name  of  rebels  is  given  to  all  sub- 
ejects  who  unjustly  tako  up  arms  against  the  ruler  of  the 
'    *' society  to  deprive  him  of  the  supreme  authoity,  resist  his  J^ 
''commands  and  impose  conditions  on  him." 

"Seo.  280.  If  the  rage  of  thf)  malcontents  be  particularly 
'levelled  at  the  magistrates  or  other  officers  vested  with  the 
*' public  authority,  and' they  proceed  to  a  formal  disobedience 
"or  acts  of  open  violence,  this  is  called  sedition.  When  it 
''spreads,  when  it  infests  the  majority  of  the  inhabitants  of  a 
"city  or  province,  and  gains  such  strength  that  even  the 
** sovereign  himself  is  no  longer  obeyed,  it  is  usual,  &c.,  *  to 
"distinguish  such  disorder  by  the  name  of  insurrection.' '' 

These  definitions,  which  might  be  multiplied,  will  answer 
onr  purpose.     Let  us  analyze  them.     According  to  Webster,. 
its  very  derivation  from  the  Latin  words  in  and  surgo^  to  rise 
against,  defines. ita  meaning.     There  must  be  a  rising  ;  open, 
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tiDd  active,  and  violent,  of  a  number  of  persons  ;  iii  oppositiokk 
tx>  the  execution  of  the  law. 

Now  analyze  Yattel's  definition^  It  is  this,  *^  If  malcon* 
"  tents  take  up  arms,  and  the^  proceed  to  formal  disobedience 
^'  or  acts  of  open  violence  against  magistrates  or  others  vested 
**  with  the  public  aulhority-^when  this  spreads  so  as  to  iufecl 
^^  a  majority  of  inhabitants,  &c.,  it  is  insurrection." 

This  definition  fulfills  all  the  conditions  of  that  laid  down 
by  Webster.  There  must  be  a  rising,  of  a  number,  open,  ac- 
tive, to  oppose  the  execution  of  the  laws. 

Now  follow  up  these  definitions  by  a  few  well  known  exam- 
ples taken  from  history. 

And  first,  let  us  turn  to  Great  Britain,  to  the  time  of  Henry 
VIII,  and  to  the  effect  produced  upon  the  people  by  the  illegal 
exactions  of  "Wolsey^  in  1523  and  1525,  under  the  ''Forced 
Loan.'*  Hallam,  in  his  Constitutional  History,  vol.  1,  page 
28,  says  of  the  people :  "  Nor  did  their  discontent  terminate  in 
"  complaints.  The  commissioners  (to  collect  the  tax)  met  with 
**  forcible  opposition  in  several  counties,  and  a  serious  insur- 
*'  rection  broke  out  in  Suffolk.  In  this  connection  he  speaks 
**  also  of  the  assemblages  as  tumultuous.'' 

Turn  to  the  well  known  insurrection  in  Massachusetts  in 
1786,  to  be  found  in  all  the  histories  of  the  United  States,  com- 
monly called  Shay's  Rebellion.  Here,  according  to  Judge 
•Marshairs  life  of  Washington,  (p.  117,)  twelve  or  fifteen  thou- 
sand men  were,  at  different  times,  arrayed  in  open  hostility 
against  the  payment  of  dues  to  the  officers  of  the  United  States 
government ;  against  the  payment  of  taxes  to  the  government ; 
against  lawyers  and  courts  of  justice.  He  says  "  tumultuous 
"  assemblages  of  the  people  arrested  the  course  of  law,  and 
^'  resti'ained  the  judges  from  the  execution  of  their  duty." 

Turn  to  the  case  of  insurrection  in  the  western  counties  of 
Pennsylvania,  in  August,  1794,  familiarly  known  as  the 
"  Whiskey  Insurrection  "  Marshall,  in  his  life  of  Washing- 
ton, (pages  340-41,  et.  seg.,)  says  of  it,  that  there  was  "sedi- 
"  tious  and  violetit  reststan^e  to  the  execution  of  the4aw  im- 
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"*'  posing  duties  on  distilled  spirits  in  tlie  United  fifciftes  f '  thaft 
there  was  ^  open  defiance  of  tke  laws,  insnrgents  fired  on  the 
*' Marshal,  and  attacked  the  hotse  df  General  Nevil,  the  I'l- 
^  spector."  Finley  and  Hallara,  und  the  report  of  the  case  in 
the  state  t  rials,  nere^tkan  confirm  all  that  is  here  said. 

These  auUiorities,  Mr.  Cliief  Justice  and  Senators,  all  speak 
one  language ;  and  th^  migbt  be  nuiltiplied  to  an  almost  in^ 
definite  extent.  To  constitute  insorre(^on  there  mast  be  a 
rising  of  the  people,  and  open,  active  i-esistancc  by  them,  to  the 
enforcement  of  the  \aiws  in  a  town,  eoimty  or  district.  And 
yon  may  consult  the  anthorities,  both  of  law  and  letters,  and 
Ae  examples  of  histoiry,  foreign  and  domestic,  ancient  and 
modem,  and  you  will  consult  them  in  vain  for  another  deiini- 
tion.  Are  we  not  justified,  tliorefore,  in  tlie  assertion  that  the 
word  insurrection,  as  used  in  tlvc  laws  of  England,  the  consti- 
tution of  the  United  States,  and  the  constitution  of  North 
Carolina,  indeed  the  constitutions  of  all  the  states,  lias  a  com- 
mon law  meaning,  wliich  is  not  uncortaifi,  but  fixed  and  defi- 
nite ? 

It  will  doubtless  4)e  argued  here,  as  it  was  argued  before  the 
chief  justice  at  cliambers  in  the  hahcaj^  cot^jms  cases,  tliat  the 
meaning  of  the  word  "  insurrection  "  as  used  in    tlie  constitu- 
tion, is  modified,  altered  or  abridged,  by  the  act  of  assembly  of 
lSG*J-'70,  "to  secwre  tie    better  protection  ot  life  and  ,])ro 
"  perty.'^     The  fifrst  section  of  that  act  authorizes  and  empowei*s 
''*  the  governor  ^'  whenever  in  his  judgment  the  civil  autliorities 
*'  in  any  county  are  unable  to  protect  its  citizens  in  the  en jo}*- 
"' menit  of  life  and  property,  to  declare  such  <?omity  to  be  in  a 
'*  state  of  insurrectioii."  tfec. 
Supposing  that  tl^e  l^islature  by  tliis  act,  hitended  to  modiK 

t\ie  comraon  law  meaning  of  insurreetiotij  and  to  give  a  ])artial 

•defimtion  of  it,  whicli  intention  we  do  not  mean  to  concede  ; 

t\veu  two  questions  present  themselves.  First,  had  the  Icgis- 
iature  the  right  to  declare  that  to  be  insurrection  which  is  not 
WBUTrection  ?  In  the  exercise  of  the  discretionary  power  vested 
intW^vernor^  tlie.  act  ofasscmblj,  bad  he  the  authority  to 
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declare  a  connty  to  be  in  a  state  of  insurrection  when  tlierc 
was  no  insurrection  ?  For  the  abuse  of  such  authority,  even  ii 
it  were  properly  bestowed,  would  he  not  be  amenable  to  the 
eourt  of  impeachment  ?  These  questions  carry  with  them  their 
own  answers.  It  is  not  within  the  province  of  the  legislature 
to  construe  and  declare  the  meaning  of  acts  of  assembly,  which 
had  become  law,  except  in  certain  exceptional^  cases.  [See 
Houston  vs.  Bogl6  4*,  Iredel,  41>G,  and  cases  cited.]  This  is  the 
peculiar  province  of  the  courts.  Much  less  is  it  within  the 
power  of  the  ibgislature  by  any  act  of  theirs  to  declare  the 
meaning  of  an  article  in  the  constitution  ;  and  if  it  cannot 
defineJiow  can  it  alter,  modiiy  or  abridge  its  meaning  ?  Ii 
t-ueli  was  its  purpose,  which  is  not  believed,  in  passing  the  act 
('f  lSr>0-'70,  its  action  was  unconstitutional,  and  the  act  itsell 
is  a  nullitv.  The  Ic^^islnture  cannot  ffive  to  the  constitution  n 
meaning  not  intended  by  tlie  framers  of  that  instrument — put 
upon  an  article  tiiereof  a  construction  which  it  will  not  bear — 
})roiiounce  that  to  be  insurrection  which  is  not  insurrection,  and 
^  so  encourge  a  violation  of  the  law  of  the  land,  and  the  lihertv 
of  the  citizen.  We  sliair  insist,  therefore,  tliat  in  this  invcsti 
iration,  it  will  not  be  competent  to  give  in  evidence,  any  stati 
of  facts  which  du  not  go  to  make  up  insurrection  as  alreadv 
defined. 

We  are  prepared  to  shoM%  on  the  con tnuy,  that  there  waj 
iTothincj  in  the  condition  of  the  counties  of  Alamance  and  Cas 
well  which  goes  to  fulfill  ^5^  conditions  of  an  insurrection.  Then 
were  no  uprishigs  of  thu  people  to  resist  the  enforcement  oftlu 
iaws  or  the  ofhcci's  of  th'e  law.  The  people  of  those  counticj 
were  in  complete  subordination  to  lawfiil  authority.  Thebusi 
iTicss  of  the  country  was  not  interrupted.  Tlie  farmer  was  ir 
Ills  fields — the  mechanic  in  his  workshop — the  mercham 
'dehind  his  counter — the  minister  of  the  gospel  in  the  pulpit 
The  ofHcers  of  the  law  were  in  the  undisturbed  exercise  of  al 
the  functions  of  their  offices.  The  justices'  courts  were 
^pen — the  courts  of  the    probate    judges,  were.  open.-r-tlu; 
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lor  the  registration'  of  deeds  and  conveyances  were- 
open— the  sheriffs  and  constables  execnted  the  process  of  the 
ooarts  nndisnirbed; — regnftirterms  of  the  superior  courts  were 
^  held,  and  at  no  time  and^no?place,  so  far  as  is  known,  was  there 
resistance  by  any  body  oi  men  to  tlie  officers  of  the  law. 

Is  it  a  sufficient  answer  to  all  this  to  say,  that  in  Caswell 
connty  a  state  senator  was  secretly  murdered  in  the  day  time, 
and  that  in  Alamance  co..nty  one  man  was  secretly  hung,  and 
another  secretly  drowned,  and  others  secretly  whipped  ?  How 
do  these  cases  vary  from  similar  ones  occurring  in  all  parts  of 
tHe  country  every  year,  and  every  month  in  the  year  ?  Why 
should  the  secret  murder  of  Stephens  in  Caswell,  or  of  Outlaw 
in  Alamance,  constitute  insurrection  in  those  counties,  more 
tliau  that  the  secret  murder  of  Xathan  in  the  city  of  New  York 
diouldpnt  that  citv  in  a  state  of  insurrection?     And  whv 

I  w  V 

diouU  the  militarv  be  called  on  to  ferret  out  secret  crimes  f 
Have  the  men  who  usually  belong  to  military  organizations  any 
peeuliar  aptitude  or  fitness  for  such  duty  mom  than  tlie  sworn 
officers  of  the  law  ?  The  men  sent  totlicsccounties  were  pccu- 
Wy  qnaliiied  for  the  pcri)ctration  of  oiitrjrgcs  iijmn  the  per- 
sons of  unoficnding  citizens,  and  of  suspected  persons,  and  l)y 
*Jireats,  intimid?.tions,  hanging  by  tlie  neck,.and  other  like  means 
fe  extort  confessions  from  unwillini2:  or  innocent  witnessc?. 

The  civil  authorities  are  more  competent  and  better  qnalilied 
todetcct  and  bring  to  justice  secret  violators  of  the  law  than  tlic* 
inilitar}'.    Especially  must  this  be  true  if  the  military  muift  do 
^Mlie  law  requires,  turn  over  offenders  wlien  arrested  to  the- 
civil  authorities  for  trial.     Even  if  military  aid  had  been  want- 
ing, there  were,  we  expect  to  show  by  the  evidence,  companies 
of  the  United  States  troops  stationed  in   both  these  counties, 
^nt  there  by  the  governor  of  the  state,   before  and  at*ter  the 
organization  of  these  forces. 

Mr.  Chief  Justice  and  Senators,  it  is  chnrired  in  tlic  fifth, 
rixth  and  seven  articles  of  impeachment,  that  the  military  force- 
organized,  anned  and  equipped  by  respondent, .and  sent.undeir 
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the  commani  «f  one  George  ^ff.  Kirk,  into  the  counties  ot  Ali^ 
^anee  and  Caswell,  were  unlawful  troops ;  an  armed  force  not 
recognized  by  the  constitution  ^of  the  United  States,  nor  by  the 
constitution  and  laws  of  North  Carolina. 

The  constitution  ot  the  United  States,  article  1,  section  8, 
'clause  14,  empowers  congress  ^  to  provide  for  calling  torth  the 
"  militia  to  execute  tlie  laws  0f  the  union,  suppress  insurreo^ 
'*'  tions,  and  repel  invasions." 

The  constitution  of  North  Carolina,  article  3,  section  8,  is  as 
follows :  "  The  governor  shall  be  commander-in-chief  of  the 
"  militia  ot  the  state,  except  wlion  they  shall  be  called  into  the 
"service  of  the  United  States." 

Article  12,  section  1,  reads : 

"  All  able-bodied  male  citizens  of  the  statx)  of  North  Caro^ 
"*'  lina,  between  the  ages  of  twenty-one  and  forty  years,  who 
"are  citizens  of  the  United  States,  shall  be  liable  to  do  duty  in 
•"  the  militia." 

Section  2  reads : 

"  Tlie  general  Assembly  sh:iJ4  provide  for  the  organizing^, 
^^  arming,  equipping  and  discipline  ot  the  mUltla^  and  for  pa}'^ 
^^  ing  the  same  when  called  into  active  service." 

Section  3  reads : 

"  The  governor  shall  be  commander-in-chief,  and  have  power 
"^'to  ciU  ont  the  militia  to  excjutc  the  l;uv,  suppress  riots  and 
"*'  insurrection,  aud  repel  invasion." 

The  general  assembly  of  North  Carolina  in  August,  1868^ 
passed  "  An  act  to  organize  a  militia  of  North  Carolina." 

Section  11  of  that  act  provides  : 

"  No  man  shall  be  an  officer  or  private  in  the  detailed  militia 
"  umIcss  he  be  an  elector  of  the  state,  and  first  take  and  sub- 
"  scribe  the  constitutional  oath  of  office." 

The  act  of  lS69-'70,  known  as  the  Shoifncr  act,  section  1, 
authorizes  the  governor  whenever,  &c.,  "to  call  into  active 
"  service  the  militia  of  the  State  to  such  an  extent  as  may  be^ 
"^^-come  necessary  to  suppress  insurrections." 
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iheie  Tariods  recitnlB  from  the  conBtitntion  tnd  laws  Bufli^ 

^tij  esfiakk  that  no  body  of  armed  men  can  be  lawfully 

orffmiEod  in  Korth  Carolina  otherwise  than  as  militia  and 

under  the  militia  laws.    And  who  are  to  constitute  tlie  militia  ? 

The  oonstitntion  prescribes  that  they  must  be  citizens  of  tlie 

state.    And  section  11  of  the  same  act  provides  that ''  no  man 

^  shall  be  an  officer  or  private  in  the  detailed  militia  unless  he 

*be  an  elector  of  the  state." 

Was  this  the  character  of  the  force  organized  by  Governor 
Solden,  and  sent  into  the  counties  of  Alamance  and  Caswell  I 
We  are  prepared  to  prove  that  these  men  were  not  organized 
aB  militia  under  the  militia  laws,  but  were  raised  as  an  inde« 
pendent  volunteer  force,  recruited  mainly  from  one  locality  in 
this  state  and  an  adjoining  locality  in  the  st«te  of  Tenne88ee> 
and  that  the  colonel,  lieutenant  colonel,  and  major  of  one  of 
the  regiments  were  all  men  of  desperate  diaracter  from  the 
state  of  Tennessee.     And  very  many  of  the  men  recruited 
vere  under  and  over  the  age  prescribed  for  the  militia  in  the 
constitution.     Neither  in  the  constitution  of  the  state,  nor  in 
the  acts  of  1868,  nor  in  the  SlioffiH-T  act  of  1809-70,  is  there 
any  provision  for  the  character  of  troops  raised  by  the  respon- 
dent and  commanded  by  George  W.  Kirk,  called  state  troops* 
^Qch  a  military  force  was  not  only  not  authorized  by  the  con- 
stitution of  the  state,  but  was  organized  in  express  violation 
^f  the  Ist  Hi*tiele  of  the  constitution  of  the  United  States,  which 
declares  that  "  no  state  shall  without  the  consent  of  congress, 
**  keep  troops  or  ships  of  war  in  times  of*  i)eacc.'^ 

The  third  and  fourth  articles  of  impeachment  charge  the 
unlawful  arrest,  detention  and  imprisonment,  by  order  of  the 
'^pendent,  as  governor,  of  Josiah  Turner,  Jr.,  in  the  county 
of  Orange,  and  of  John  Kerr  and  three  others  in  the  county 
I'f  Caswell,  without  any  lawful  warrant  or  authority. 

Was  the  arrest  of  these  men  unlawful  ?     Was  it  made  by 
Ae order  of  the  respondent ;  or  having  been  made  without  his 
order,  were  they  detained  and  imprisoned  with  his  knowledge, 
-approval  and  consent,  by  his  agents  2 


N 


*lr 


1*20  COURT  OF"  I3IPEACirME2?TSv. 

Section  17  of  the  declaration  of  rights  of  North  CarolirKr,. 
declares  that,  **Xo' person*  ought  to  be  taken,  imprisoned  or* 
"  disseized  of  his  freehold!  liberties  or  privileges,  or  outlawed,. 
**  or  exiled,  or  in  any  manner  deprived  of  his  lite,  liberty,  or 
"  property,  but  by  the  law  of  the  land."' 

In  the  face  of  this  plain  provision  of  the  constitution,  by 
what  authority  is  it  claimed  that  these  arrests  were  made  ?    Is 
it  under  the  provisions  of  the  act  of  1869-70,  '*  to  secure  tli^ 
•^  t he  better  protection  of  life  and  property  ?"    The  provision  s  of 
that  act  do  not  authorize  such  arrests,  and  if  they  were  intended?' 
to  confer  that  authovit}^  such  provisions  would  be  unconstitu- 
tional.    Is  it  claimed  that  the  county  of  Caswell,  having  been- 
declared  in  insurrection,  civil  law  was  su^^cnded  and  martial 
law  vras  in  force?     The  answer  is,  martial  law  cannot  prevail 
in  Xortli  Carolina.     The  writ  of  hul>eas  corjms  cannot  be  sus- 
pended.    It  is  a  civil  writ  issued  by  the  judiciary  and  served 
by  a  civil  officer.     Martial  law  suspends  all  civil  authority  and' 
thereto  re  the  writ  cannot  run. 

In  the  insurrection  in  western  Pennsylvania,  in  1794,  against 
the  laws  of  the  United  States,  where-tho  resistance  was  violent 
and  treasonable,  martial  law  was  not  declared,  nor  the  writ  of 
haheas  corpus  snsix^ndcd.  The  troops  were  called  out  expressly 
tt)  eo-oporate  witli  tliC  civil  authorities,  and  to  cause  the  laws  to 
be  dnlv  executed.  Arrests  were  then  made  bv  the  civil  ofli- 
ccrs,  and  those  seized  carried  before  tlie  civil  authorities  for 
hearin^j^  and  trial.  |  See  cases  cited  by  AVoodbury  J.,  in  Luther 
vs.  Eorden,  7  Howard.] 

In  l>urr's  conspiracy  in  1805-''G  arrests  were  made  on  oath 
and  warrant,  except  in  two  cases,  and  these  were  immediately 
dir-eliargcd  under  Avrits  of  habeas  corpus, 

Tlio  use  of  the  armv  of  the  United  States,  and  of  the  militia 
of  the  states,  in  time  of  insurrection,  riots  and  rebellion,  is  to 
assist  the  civil  authorities  in  the  enforcement  of  the  laws,  not 
to  supercede  and  set  them  aside. 

This  doctrine  h:is.  been  very  wisely  incorporated  into  tlia 
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T.iilitm  act  of  ISOS,  in  force  when  these  arrests  M'ore  made. 
nSection  22  of  that  act  provides  that  "  The  detailed  mditia  oi*- 
*^*ganized  under  the  provisions  of  this  act,  shall  not  be  used  on 
•**anj  occasion,  nor  under  any  pretext  for  any  other  purpose 
'•  than  to  execute  the  laws,  and  to  repress  resistance  to  the 
^'same,  and  it  may  be  called  i^pon  by  any  j)cace  officer  for  that 
'*  purpose." 

Xo  principle  of  law,  Mr.  Chief  Justice  and  Senators,  is  bet- 
ter settled  in  this  land  ot'  liberty  than  the  exemption  of  citi- 
zens from  arrest,  except  by  due  warrant  ot  law. 

In  the  case  of  Josiak  Turner,  Jr.,  he  was  arrested  in  the 
county  of  Orange,  which  had  not  been  proclaimed  to  be  in 
insuiTCction,  and  therefore  the  respondent  is  deprived  of  even 
this  shallow  pretext  for  justification.  And  liis  plea  that  he 
'did  not  order  his  arrest  in  that  county,  but  only  in  the  coun- 
lies  of  Alamance  and  Casw'ell,  cannot  avail  him,  as  he  con- 
fesses that  when  informed  ot  the  arrest  he  authorized  the  de- 
tention of  the  prisoner,  thereby  giving  his  sanction  to  his 
.arrest,  as  though  it  had  been  made  by  his  order  in  the  first 
instance.  Even  the  rujhts  of  loar  are  not  to  extend  beyond 
-the  place  where  the  insurrection  exists;  nor  to  persons  not 
connected  with  it;  nor  even  within  the  scene,  to  persons  or 
property  of  citizens  against  whom  no  probable  cause  exists, 
[See  Luther  vs.  Borden,  7  Howard,  p. '84.] 

As  conclusive  of  this  whole  matter,  the  chief  justice  in  ex 
jHii'te  Moore,  decided  that  as  a  means  to  suppress  insurrection, 
**  the  detention  of  the  petitioner  as  a  military  prisoner,  is  not    ^ 
'*  a  proper  means.     For  it  violates  the  bill  of  wghts.''     [See 
.Habeas  Corpus  cases,  p.  33.] 

Articles ^6^^  and  six  charge  rhe  arrest  and  imprisonment  of 
Adolphus  G.  Moore,  of  Alamance,  and  John  Kerr  and  seven- 
•teen  others,  citizens  of  Caswell  county,  and  the  refusal  of 
♦George  "W.  Kirk,  acting  under  the  orders  of  the  respondent, 
to  surrender  them  to  the  jul^iciary  for  examination,  in  obedi-  <£^ 
•ence  to  the  writ  of  habeas  corpus^  The  respondent  acknowl- 
<edge8  that  said  prisoners  were  detained  by  his  ordera  and 
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that  the  refusal  to  deliver  them  in  obedience  to  tlie  exigenciee 
f »f  the  writ  wan  by  his  authority. 

Section  21  ot  the  declaration  of  rights^  declares  that  "The 
^  privilege  of  the  writ  of  /labeas  carpus  shall  not  be  suspended.'* 

Adolphus  G.  Moore,  a  citiaen  of  Alamance,  filed  his  petition 
before  Chief  Justice  Pearson  at  chambers^  on  the  16th  of  July^ 
1870,  in  which  he  alleged  that  on  the  15lh  day  of  July,  1870^ 
while  he  was  about  hia  lawful  busines  in  said  county,  he  waa 
arrested  and  detained  by  a  squad  of  persons  purporting  to 
be  soldiers^  acting  under  the  orders  of  one  George  W,  Kirk^ 
That  bail  waa  aflfered  by  him  and  denied  by  said  Kirk — that 
his  arrest  was  without  warrant  and  for  no  cause,  and  he  there- 
fore prayed  the  chief  jjustice  to  grant  to  him  the  writ  of  haieaa 
corjniSy  to  bo  directed  to  the  said  Kirk,  eommandiog  him  to  pro- 
duce forthwith  the  petitioner  before  his  honor  together  with  the 
©anse  of  hfe  arrest.  The  writ  was  granted  as  prayed  for  on  the 
same  day.  On  the  17th  day  of  July  it  was  duly  served  upon 
the  said  Kirk,  who  upon  being  informed  of  its  contents  declared 
"  That  ho  conld  take  no  notice  of  such  papers— that  they  had 
played  out — that  he  was  acting  under  orders  from  Governor 
Holdcn,  wnth  instructions  to  disregard  such  papers — that  the 
eourt  had  been  appointed  to  try  tkem  (the  prisoners,)  and  that  he 
would  surrender  tliem  on  Governor  Ilolden's  order,  but  not 
otherwise  unless  overpowered  by  force.  This  return  having 
been  made  to  tlie  chief  justice  on  the  18th  day  of  July,  he  im- 
mediately informed  the  respondent  tliat  Kirk  had  refxised  to 
make  return  of  the  writ,  and  asked  whether  Kirk  "acted  under 
^  his  orders."  On  the  day  following  the  accused  replied  that 
"  Col.  Kirk  made  the  arrests,  and  now  detains  the  prisoners 
"  named,  by  my  order.  He  was  instructed  firmly  but  respect- 
"  fully  to  decline  to  deliver  the  prisoners.'^ 

The  chief  justice  in  announcing  his  decision  on  a  motion 
for  the  arrest  of  Kirk  for  contempt  of  court,  said :  "  I  declare 
^^  my  opinion  to  be,  that  the  privilege  of  the  writ  of  habeas: 
"  corpus  has  not  been  suspended  by  the  action  of  his  excellency  ; 
^  that  the  gevemor  has  power  under  the  constitution  and  lawa 
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^to  (fecbre  a  county  to  be  iu  a  state  of  insiirre«tion,  to  take* 
*^  military  poeseesion,  to  order  the  arrest  of  all  suspected  per-> 
^sons,  and  to  do  all  things  necessary  to  suppress  tlie  insurrec- 
^tion,  but  b»  bas  m>.  power  to  disobey  the  vrrit  ol  habeas; 
^carpusy  or  tofOcd^r  tW  trial  of  any  citizen,  otherwise  tlian  by- 
^  jury.  According  to>  the  law  ol  the  land,  such  action  would 
^  be  in  excess*  ol  hiis  power." 

Writs,  of  hcihas  cotfpiM  were  aUso  issued  on  the  26th  day  of 
Joly^vfom  the  petition,  of  John  Kerr  and  eighteen  other  citi- 
es" Caswell  cou»ty^  by  the  chief  justice.  These  writs 
placed  in  the  hantb  of  George  Williamson,  for  service  on 
tiie  said  Kirk.  On  the  20th  of  July  said  Williamson  filed  an 
afiSdavit  which  I  propose  to  read  : 

"  George  Williamson  makes  oath  that  he  is  a  citizen  of  the 

"  county  of  Caswell,  and!  a  qualified  elector  ot  the  state  of  North 

"  Carolina :  that  writa  of  habeas  corpics  in  behalf  of  all  the 

**  persons  above  named,,  issued  by  Richmond  M.  Peaoson,  chief 

*^  justice  olthe  state,  wece  placed  in  his  hands,  forseiviceupon* 

'^'George  W-  Kirk.     That  he  went  to  Yanceyville  wilk  the  8aid^ 

^writs,  oo  tke  27th  of  July,  1870  ;   that  the  prisoners  above- 

^ named,  were,  as  he  was  informed,  confined  in  the-court  house 

"  in  that  pla«e ;  that  he  found  armed  sentinels  surrounding  the 

^  court  house  ;  that  for  the  pzirpose  of  seeing  the  said  George 

"W.  Kirk,,  asd  serviqg  the  said  writs,  he  attempted  to  enter 

^  the  court  bouse  sq^jaro  wh^a  he  was  stopped  at  the  gate 

"thereof  by  a  sentinel  at  the  said  gate;  affiant  told  him  he 

"  wislied  to  s*^  CoL  Kirk ;  an  officer  was  then  called,  and  came 

**ont ;  he  was  said,  in  affiant's  presence,  to  be  the  adjutant ;  he 

"asked  affidJ^t  what  was  his  business;  affiant  told  him  he  had 

^a  corawBunication  for  Col.  Kiark ;  he  asked  the  nature  of  it ; 

"affiant  told  him  he  preferred  to  see  Col.  Kirk ;  the  said  adju- 

"  tant  then  entered  the  court  bouse,  and  a  pei*8on  said  to  bo 

"Major  Yates,  eaisje  out  to.  affiant^ — asked  affiant's  name,  andi 

'^that  of  another  persoim  witU  affiant,  which  was  given  him^ 

^  The  said  Yatea  tAien  asked  ^ant  what  was  the  nature  of*  tho 

'^  communication   he  had  foe  Col..  Kirk.    Affiant  told  himk 
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-  Peari^^n  ■  takir-jr  tl.e  aald  vtIlb  fros;  LU  j,-xier  At  Use  tiii» 
*'«:;- ;'::i  i-^  'wieLai  t«>  serve  iif-ji:  :Le  said  Kirk.     He  toUi 

-  ijLi,i  tl'iAt  Le  wocid  i^re  notLing  to  do  with  diem — uid  tfa: 

-  LiS:  t&^:^u  Cfjzld  -ot  see  Col.  Kirk.     He,  tLe  said  Yates,  ^njJI 

"  iBaM  O/l.  Kirk  was  :>c5v.  bur  n;:gLt  see  IJci  in  hall  an  boi 

"  A  rri^rit  tr.c-r.  retired  to  the  piJizza  of  a  store,  in  ^iew  of  the  cwi 

••  ho',.^:,     Sornc  l-alf  hour  or  more  anenrards,  seeing  the  sa 

"•  YiiU:*.  &t  the  gate  of  t]:e  co:irt  Loase  t-iuare.  a^nt  again  wej 

r  to  j«;in.  and  a^ke^l  Lim  '.vLat  Coi.  Kirk  said,  and  whether  I 

**  (yyiUl  iAf:  liiiii.     He  replie^l  tliat  Col.  Kirk  refused  to  hai 

"anv  ry^mrnanication  with  atiiant.     Atrlant  then  retired  son 

'•  tiftv  yards,  and  to«>k  hii?  seat  under  a  tree.     He  saw  two  p€ 

**j!^yij«5  .standing  at  an  iij»[>er  window  in  the  «xiurt  house«  one  < 

"whom  he  was  intonncd  was  Col.  Kirk;  and  afiiaut  then  a 

"  tempted  to  approach  the  window^  holding  up  the  said  wril 

*'  in  hU  hnnds;  the  j^erson  said  to  be  Col.  Kirk,  iuimediatel 

•'  retired ;  affiant  had  not  gone  within  tlie  line  of  sentinels,  hi 

••  after  ijie  attempt  to  approach  the  said  window,  he  saw  tL 

•'name  yavhon  who  he ha^J  l^een  told  was  colonel  Kirk, when  i 

'•  huid  window,  in  the  vcstible  of  the  court  house,  on  the  lowc 

•'  floor ;  lie  seemed  to  be  giving  orders  or  instructions  to  tli 

"•ftoMiers  outside;  immediately  a  drum  was  beaten;    affiai 

••  then  retirwJ  under  the  tree  as  aforesaid;  some  thirtv  or  fort 

*•  armed  men,  ui>on  the  beat  of  the  drum,  formed  a  line,  an 

"geemed  to  be  loading  their  nmskets.     The}'  approached  afl 

'•  ant,  but  Ixjfore  getting  to   him   were  halted,    and  in  a  le 

*'  momentH  returne<l  t^  the  court  house,  and  just  after  a   squa 

"  of  hcven  men,  armed  with  muskets,  and  under  the  comman 

^^  of  the  said  major  Yates,  came  'to  afliant,  and  affiant  wi 

"  ordered  to  leave,  or  he  would  be  fired  into  ;  affiant  then  lei 

*'  and  made  no  lurther  attempt  to  deliver  the  said  writs  to  tl 

"  said  (/eorgc  W.  Kirk. 

"  George  Williamsox. 

"  Sworn  and  subscribed  before  me  this  the  29tli  day  of  JuJ^ 
•«A,X).  W70. 

"  W.  H.  Bagley,  aerk.''- 
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Ur.  Chief  Justice  and  Senators,  tlic  unlawful  conduct  ot  the 
respondent,  complained  ot  by  the  people,  cannot  be  put  in  a 
stronger  h'ght  than  by  reference  to  the  effect  produced  by  the 
soldiers  organized  by  his  orders,  and  sent  into  the  counties  of 
Alamance  and  Caswell.  Tliese  desperate  men,  not  only  ar- 
nested  innocent  and  unoffending  citizens,  some  of  tbem  men 
like  John  Kerr  and  Samuel  P.  Hill,  whom  the  state  had 
honored  with  high  offices,  and  who  had  proved  themselves  not 
unworthy  of  the  confidence  bestowed,  but  they  defied  and 
thwarted  the  action  of  the  judiciary  <xf  die  state,  («ilways  here- 
tofore the  bulwark  of  civil  liberty,)  in  affording  relief  to  the 
prisoners.  Is  not  the  fact  notorious  that  the  chief  justice, 
having  issued  tlie  writs  as  i)rayed  ibr  in  the  case  ot  Moore  and 
others,  ha\'ing  ordered  the  producticMi  of  the  prisoners  before 
the  court,  and  when  tlus  ordei  was  disol)cycd,  the  court 
declined  to  adopt  the  usual  and  necessary  ordcra  to  enforce 
obedience  to  its  mandate  ?  And  for  what  reason  ?  Let  the 
court  speak  for  itself; 

"  It  is  highly  probable,  nay,  in  my  opiiuou,  certain  that  the 
writ  in  the  handsel  the  sheriff* (witli  authority  to  call  out  the 
power  of  the  county)  by  whicJi  he  is  commanded  if  iiccesfcary, 
"  to  take  the  petitioner  out  of  the  hands  of  the  military  authori' 
"  ties,  will  piuBge  the  whole  state  into  frivil  war-'' 

So  tlic  enforcement  of  the  ^great  writ  of  right,  by  the  judi 
ciary  of  the  state,  would  have  brought  on  a  eoiiiiict  with  the 
military  organized  by  the  governor,  and  therefore  tliey  decline 
to  enforce  the  writ.  The  governor  by  his  uiilitnrv,  not  only 
estiiblished  a  terrorism  over  the  people,  but  he  silenced  the 
voice  of  the  judiciary. 

The  respondent  claims  that  he  was  authorized  to  call  out  t!io 
militia  to  suppress  insurrection  and  to  make  arrests,  and  that. 
he  is  sustained  in  this  by  the  judiciary. 

And  so  he  had  power  under  the  laws  to  execute  tlie  laws, 

suppress  riots  or  insurrection,  and  repel  invasion,  had   such  a 

fcUte  of  tilings  existei;  but  no  such  state  of  things  did  exist^ 
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and  even  if  it  had,  lie  would  be  re8;;:onsible  for  tlie  abuse  of 
that  power  before  a  court  of  impeachment. 
0^       In  Martin  vs.  Mott,  12  Wheat^n,  p.  14,  Story,  Justice,  says : 

*'  Wlien  a  statute  gives  a  discretionary  power  to  any  person, 
"  to  be  exercised  by  him  upon  his  own  opinion  of  certain  facts 
"  it  is  a  sound  rule  of  construction  that  the  statute  constitutes 
"  him  the  sole  and  exclusive  judge  ot  the  existence  of  these 
"  facts.  It  is  no  answer  that  such  power  may  bo  abused,  for 
''  there  is  no  power  which  is  not  susceptible  of  abuse.  The 
"remedy  for  this  as  well  as  for  all  ether  official  misconduct,  if 
"  it  should  occur,  is  to  be  found  in  the  constitution  itself," — 
meaning  impeachment. 

The  respondent  in  his  answer  to  article  V.  says :  "  It  was  his 
*'  pui-pose  to  detain  the  said  Adolphus  G.  Moore  and  the  other 
"  persons  so  arrested  in  the  said  counties  of  Alamance  and 
^'  Caswell,  only  until  such  time  as  he  might  with  safety  to  the 
'^  state  surrender  tliem  to  the  civil  authorities."  (p.  37.) 

AVe  propose  to  test  the  truthfulness  and  sincerity  of  this  de- 
claration by  facts  which  we  shall  put  in  evidence.  These  facts 
will  also  ttud  to  show  tlie  animun  of  the  respondent  in  these 
proceedings,  and  deprive  him  of  the  plea  ot  "good  intent,"  if 
indeed  such  plea  could  avail  him  in  this  trial. 

On  the  10th  of  March,  1S70,  he  wrote  to  the  President  of 
the  United  States,  and  what  follows  is  an  extract  from  his  letter. 
He  says : 

"If  congress  would  autliorize  the  suspension,  by  the  presi- 
"  dent,  ot  the  writ  of  /iabcam  (Crrjms^  in  certain  localities,  and  if 
"  criminals  could  be  arrested  and  tried  before  military  tribunals, 
"and  shot,  we  should  soon  have  peace  and  order  throughout 
'*  all  this  country.  The  remedy  would  be  a  shai-p  and  bloody 
"one,  but  it  is  as  indispensable  as  was  the  suppression  of  the 
"  rebellion." 

On  the  14th  of  March,  1870,  he  wrote  to  tlie  "  Senators  and 
"  representatives  in  congress,"  and  says :  "  I  have  been  com- 
"  pelled  to  declare  the  county  of  Alamance  in  a  state  of  insnr- 
"  rection.    I  have  called  on  the  president  for  aid.    Bnt  lie  is 
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"rcstrieted  by  tlie  writ  of  habeas  corpus.    We  want  military 

"tribunals  bj-  which  assassins  and  murderers  can  be  summarily 

"tried  and  shot ;  but  we  cannot  have  these  tribunals  unless  the 

"president  is  authorized  to  suspend  the  Itahecis  corpus  in  certain 

"localities.     Please  aid  in  conferring  this  p^wer  on  the  presi- 

"dent,  as  the  only  effectual  mode  of  protecting  life  and  pro- 

"perty  in  Alamance  and  other  localities  in  this  state." 

And  on  the  17th  of  the  same  month  he  appeals  to  Mr.  J.  C. 
Abbott,  U.  S.  senator,  &c.,  in  this  wise : 

^  What  is  being  done  to  protect  the  good  citizens  in  Ala- 
"  mancc  county  ?  We  have  federal  troops,  but  we  want  power 
"to  act.  Is  it  possible  the  government  will  abandon  its  loyal 
"people  to  be  whipped  and  hanged?  The  haleas  corjms 
"should  be  suspended  at  once.'' 

So  ranch  as  to  the  animus  of  the  respondent.  Now  as  to  his 
purpose  to  release  the  prisoners. 

The  petition  of  Adolphus  G  Moore  was  filed  July  16th, 
1870 ;  that  of  John  Kerr  and  others,  on  the  26th  of  July, 
1870. 

We  propose  to  show  by  the  correspondence  of  the  responden  t, 
tliat  he  had,  at  this  very  time,  provided  for  the  calling  of  a 
military  court  to  try  the  prisoners  then  held  in  custody,  and 
^^ut  it  was  his  purpose  to  convene  the  same  the  first  week  in 

*V\lgU9t. 

On  the  7th  day  of  August,  1><70,  he  again  writes  to  the 
P^t*sident  of  the  United  States,  and  the  concluding  paragraph 
^^  his  letter  is  as  follows  : 

•*It  is  my  purpose  to  detain  the  prisoners,  unless  the  army 
of  the  United  States,  under  your  orders,  shall  demand  them.'^ 
When  judge  Brooks,  of  the  United  States  district  court,  at 
a  later  day,  to  wit,  on  the  6th  day  of  August,  issued  his  pre- 
cept in  the  name  of  the  president  of  the  United  States,  directed 
to  Kirk,  commanding  him  to  produce  the  prisoners  before  him 
at  the  court  house  in  Salisbury,  immediately,  then  it  was  for 
^   the  first  time,  that  the  respondent  made  the  discovery  that  it 
had  all  along  been  his  intention  to  surrender  the  prisoners,  **a^ 
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^*  soon  as  the  safety  of  the  state  should  justify  it,"  aanouuced, 
for  the  first  time,  in  his  letter  of  August  15th,  1870,  to  the 
chief  justice,  which  letter  wo  propose  to  put  in  evidence. 
Then  it  was,  that  for  the  first  time,  he  ordered  George  W. 
Kirk  to  obey  the  writs  of  haheas  corpus^  having  protracted 
their  imprisonment  until  the  very  last  hour,  meantime  thrush 
\i\Q  them  into  jail. 

The  seventh  and  eighth  articles  of  impeachment  charge  that 
the  respondent  having  organized  an  armed  body  of  men,  un-r 
known  to  the  laws  of  Nortl>  Carolina,  and  sent  them  to  the 
iconnties  of  Alamance  and  Caswell,  and  there  having  arrested, 
i^iprisoned  and  otherwiso  njaltreated  many  of  the  peaceable 
^nd  law  abiding  citi;5en8  of  those  counties ;  to  sustain  and  keep 
on  foot  this  unlawful  force,  he  made  in  June,  July  and  August 
last,  his  warrants  upon  the  public  treasurer  of  the  state,  with- 
out authority  of  and  in  violation  ot  law,  for  large  sums  of  money, 
excepdin^  in  amount,  froin  timp  to  time,  the  sum  of  eighty 
thousand  dollars,  and  caused  the  treasurer  to  pay  the  same  to 
one  A.  D.  Jenkins,  whom  the  respondent  had  appointed  to  be 
p.iymiister  to  this  unlawful  military  force.  That  thercatter  one 
llichard  M.  Allison,  a  citizen  of  Iredell  county,  on  behalf  of 
liimsclf  and  all  the  tax  payers  of  the  state,  brought  his  suit  in 
the  superior  court  of  Iredell  county,  praying  that  a  writ  of  in- 
junction might  be  granted  restraining  the  said  treasurer  froni 
delivering  any  sums  of  money  to  the  governor,  or  to  any  other 
persons  by  his  order,  and  also  restraining  the  said  A.  D.  Jen- 
kins, as  paymaster,  Irom  disbui-sing  any  Inuds  in  his  hands  for 
the  payment  of  said  unlawful  troops.  The  Hon.  Anderson 
Mitchell,  judge  of  tlie  superior  court,  granted  the  writ  prayed 
for,  enjoining  ar.d  forbidding  said  treasurer  and  said  paymaster, 
to  deliver  or  disburse  any  pa?*t  ot  the  said  money  for  the  use  of 
^aid  body  of  men,  and  the  propels  pf  the  court  M'as  duly  served 
upon  these  parties.  That  after  this  the  respondent  ordered 
iand  procured  the  said  A.  D.  Jenkii)3,  as  paymaster,  to  disregard 
the  writ  of  injunction  and  to  pay  over  the  money  in  his  custody, 
to  one  J.  B.  Noiithery,  who  had  been  appointed  paym^tpr  by 
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flie  respondent,  in  tlie  place  of  the  said  Jenkins,  and  tlicre- 
upon  the  respondent  ordered  and  caused  the  said  Neathery  to 
pay  out  and  disburse  the  money  so  transferred  to  him,  for  tlie 
illegal  purpose  of  paying  the  expenses  and  keeping  on  foot  the 
militarv  force  aforesaid. 

If  this  force,  Mr.  Chief  Justice  and  senators,  as  organized  hy 
the  respondent,  was  an  unlawful  force,  such  as  was  not  author- 
ized to  be  organized,  armed  and  equipped  by  the  constitution 
and  laws  of  the  state,  the  resjwndent's  warrants,  as  governor, 
made  upon  the  treasurer  fur  money  to  ])ay  these  troojis  were 
unla^x-fnh  And  when  a  coii^t  of  law  had  so  decided,  and  liad 
issued  its  process  enjoining  and  forhidding  the  payment  of  the 
money,  lie  was  l)onud  to  re8i>cct  tlic  decision  of  the  court,  anrl 
had  no  right  to  cause  its  order  to  be  violated  or  evaded.  IhU 
this  he  did  bv  a  subterfniire — an  artifice  unbecoming:  the  diVnitv 
of  his  high  otRce,  which  cannot  avail  him  before  this  court. 
He  not  only  violated  the  law  in  organizing  an  armed  body  of 
tnen  unknown  to  the  law,  but  he  cansed  the  courts  of  law  and 
the  mandates  of  the  courts,  to  be  disregarded  and  set  at  open 
defiance  by  his  ngents.  And  for  this  behavior  so  unbecoming 
the  governor  of  a  free  people,  he  will  be  held  to  a  strict  i\(t- 
cuuntabilitv  ])efore  this  trilnmah 

I  will  here  ask  oiite'of  my  associates  on  the  board  of  manager's 
to  read  a  statement  of  facts  which  hns  been  prepared  and  which 
we  shall  substantiate  by  the  evidence. 

Mr.  ]Managef  JOIIXSTON  read  the  statement  of  facts  in 
file  words  following : 

We  e.Y[>ect  tb   satisfy  the  senate  by  the  most  undoubtedP 
proofs,  in  addition  to  what  has  already  been  said  as  to  the  con- 
dition of  the  counties  of  Alamance   and   Caswell,  where,  from* 
t\\e  organization  of  the  existing  state  government  to  the  month' 
of  July,  1870,  the  civil  authorities,  both  county  and  state,  were 
\n  t\\e  Ml  exercise  of  their  respective  powers  ;  aAd  where  no 

opY>os\tion  had  been  offered  to  any  effort   to  bring  offenders  to 

jiistvce  according  to  the  ordinar}^  course  of  law.     The  respondent 
^'^  ^Tttdaj;  ot  Mairchy  1870^  under  cirewmstances  man-itest- 
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i  »g  a  wicked  heart  and  purpose,  falsely  proclaimed  the  county 
of  Alamance  to  be  in  insurrection  ;  and  on  the  8th  day  of  July 
of  the  same  year,  made  a  like  false  proclamation  as  to  the 
county  of  Caswell ;  that  these  proclamations  were  made  under 
circumstances  calculated  to  provoke  the  people  of  those  coun- 
ties and  manifested  a  purpose  on  the  part  of  the  accused  to 
humiliate  and  degrade  them.  That  in  furtherance  of  this 
Wicked  design,  the  accused  procured  from  the  state  of  Tennessee, 
a  man  of  notoriously  desperate  character,  by  the  name  of  George 
W.  Kirk,  who  was  very  offensive  to  the  people  of  this  state  on 
account  of  his  widelv  known  character  for  lawlessness  and  vio- 
lence,  and  on  the  2lst  day  of  June  last,  commissioned  him  to 
recruit  a  regiment  of  men  ot  like  desperate  character  with  him- 
self, with  the  understanding  at  the  time  ot  h:s  appointment, 
that  his  men  should  be  mostly  recruited  from  one  locality  in 
this  state  and  an  adjoining  locality  in  the  state  of  Tennessee, 
where  numberless  outrages  and  atrocities  had  been  perpetrated 
during  the  late  war,  which  had  been  participated  in  by  tlie 
said  pvirk  and  the  men  whom  he  was  to  recruit.  That  the  ac- 
cused, with  a  full  knowledge  of  the  lawless  character  of  Kirk, 
drew  from  the  treasury  of  the  state,  without  lawful  autliority,  the 
sum  of  one  thousand  dollars,  and  committed  it  to  the  custody 
of  this  man,  as  a  recruiting  fund,  taking  no  bond  or  security  for 
its  safe  keeping  or  proper  disbursement.  Tliatat  the  same  time 
the  respondent  appointed  another  man  of  like  bad  character 
and  antecedents  from  the  state  of  Tennessee,  named  B.  G. 
Burgen,  a  companion  of  Kirk,  to  be  his  lieutenant-colonel ; 
and  afterwards  another  by  the  name  of  Yates,  also  from  Ten- 
nessee, to  be  major  under  him.  That  these  men  thus  anned 
with  authority  and  furnished  with  money  by  the  respondent, 
went  into  the  mountains  of  East  Tennessee  and  the  counties  ot 
North  Carolina  adjacent  thereto,  where  they  recruited  a  force 
of  several  hundred  men  and  organized  them  into  a  regiment 
of  soldiers.  Thus  organized,  by  order  of  the  respondent,  they 
encamped  at  Company  Shops,  in  the  county  of  Alamance. 
That  of  the  men  so  recruited,  many  were  from  the  state  of 
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Tennessee,  raany  were  under  the  lawful  military  age  of  twenty- 
one^  and  some  of  them  old  men,   much  beyond  the  military 
ig3  of  forty  yeare,  while  the  large  majority  of  tliem  were 
ignorant,   roving,    desperate   characters,   who    were   scarcely 
half  civilized,  and  had  served  on  both  sides  in  the  late  civil 
war.     That  the  respondent  used  the  funds  of  the  treasury  in 
the  arming  and  equipment  of  these  men,  and  having  organized 
them  into  a  regiment,  ordered  and  procured  them  to  take 
ibrciblc   armed  possession   of  the  counties  of  Alamance  and 
Caswell.     JIavincj  done  so,  the  said  Kirk  absolutely  subverted 
the  civil  authority  and  proclaimed  martial  law  in  those  counties. 
He  took  forcible   possession  of  the  court  houses  and    public 
records,  and  many  of  the  latter  he  and  his  men  destroyed,  using 
tiiein  as  waste  paper-     That  the  said  Kirk  under  the  orders  ot* 
tl\e  respondent,  arrested  great  numbers  of  the  citizens  of  these 
counties  in  the  most  brutal  and  insulting  manner,  and  among 
tliose  6<»  arretted,  were  some  of  the  purest  and  best  men  of  tlu 
state,  men  against  whom  a  breath  of  suspicion  had  never  been, 
nor  can  be  uttered.     That  most  of  the  persons  so   seized,  were 
held  in  close  confinement  for  the  space   of  a  month  or  there- 
J^l>oats,  and  many   of   them   subjected  to  the  gn^sscst  insults 
^hile  others  were  ti*eated  with  cruelty  and  inhumanity.     In 
*^laiiiiince  several  were  hanged  by  the  neck  for  the  purpose  of 
extorting  confessions,  others  were  thrust  into  a  loathsome  dun- 
i?^n  in  the  common  jail  of  that  county  ;  while  one  at  least,  was 
^■^nfined  in  a  cell  with  a  negro  man  who  had  been    condemned 
to  suffer  death  for  the  crime  of  rape  and  was  afterwards  exccu- 
W,  and   still  another  was  chained  to  a  floor  in  a  dungeon. 
That  the  persons  so  confined,  were  denied  wholesome  food  and 
H'ater,  and  the  humane  were  not  allowed  to  administer  to  their 
necessities.     These  atrocities  were  perpetrated  by  the    men 
^rho  were  armed  by    the  respondent,  and    sent    into    those 
connties  to  take  military  possession  thereof,    and    to    make 
arrests.    And  in  vain   did   the    press,  the  people  and  indi- 
riduals  call  such  outrages  to  the  attention    of   the    respon- 
denty  and  protest  against  them.    These  complaints  wei-e  to 
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him  "  like  the  voice  of  the  eliarmors,  cliarin  they  neviir' 
so  wisely."  They  went  unhecdech  When  notified  that  his 
troops  were  destroying  the  papers  and  records  of  the  courts, 
deposited  for  safe  keeping  in  the  court  houses  of  Alamance  anxl 
Caswell,  and  importuned  to  allow  tlie  j)roper  custodians  to  take 
posscsiiion  thereof,  he  j^eremptorily  refused,  declaring  that  mar- 
tial law  prevailed.  The  citizens  so  imprisoned  and  so. mal- 
treated were  under  orders  of  the  respondent,  denied  the  privi- 
Teges  of  the  writ  ot  hdheas  corjxis,  and  the  mandates  of  the 
chief  j'lstice  of  the  state,  ordering  the  production  of  the  prison- 
ers hefore  him  to  incpiiro  into  tlie  cause  of  their  aiTest  and 
detention,  were  treatcvt  with  contempt.  We  exi)ect  further  to 
show,  that  failing  to  obtain  relief  from  the  judiciaiy  ot  the 
state,  who  had  declined  to  take  the  necessary  steps  to  enforce 
the  })r<)cess  of  the  court,  lest  it  should  result  in  war  and  the 
shedding  of  blood,  the  prisoners  so  detained  at  length  applied 
for  the  writ  ot  hnhcas  corj>us  to  the  ju(?ge  ot  the  Ignited  States 
district  court,  and  tlie  writ  was  issued;  even  then  the  respon- 
dent sought  to  obtain  authority  from  the  president  of  the  Uni- 
ted States  and  from  Congress  to  secure  their  further  detention, 
and  yielded  at  the  very  last  moment,  with  extreme  reluctance, 
and  when  it  had  bccouie  manifest  that  he  could  no  longer  hold 
them. 

We  shall  further  show  that  while  the  avowed  object  of  the 
resjjondent  was  to  suppress  crime  and  punish  otlenders,  he 
caused  to  be  arrested  groat  numbers  of  citizens  against  whom 
there  was  not  only  no'chai*ge  preferred,  but  who  were  not  even- 
liable  to  a  well-grounded  suspicion,  and  who  after  having  been 
subjected  to  insults  and  indignities  at  the  hands  of  a  brutal  sol^ 
diery,  were  at  length  discharged  without  inquiry.  That  not- 
withstanding all  these  arrests  under  one  prctext  and  another, 
as  well  as  those  who  werc  examined  befo]*c  the  chief  justice  and 
the  United  States  district  judge,  as  those  who  were  not,  wc 
shall  be  able  to  show,  that  to  this  day  there  has  been  no  attempt 
on  the  part  of  the  respondent,  to  have  them  prosecuted  befbi*e 
the  courts  of  law,  the  fact  being  patent  that  tlicre  is  uofc  suflir* 
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tt'ent  evidence  against  those  alleged  to  be  the  most  giiiltj-,  to 

jWifr  the  finding  of  a  bill  by  a  grand  jury.     That  after  the 

arrest  of  these  men  in  the  counties  of  Alamance  and  Caswell, 

fhe  respondent  did  not  order,  nor  intimate  any  intention  to' 

order  a  court  of  oyer  and  terminer  for  their  trial   in  those* 

counties,  as  lie  might  at  any  time  have  done,  but  on  the   con^ 

trary  .from   the    very    inception    of  his   military    movement 

declared  it  to  bo  his  intention  to  order  a  military  commission  to* 

try  them. 

There  arc  many  facts  and  circumstances  tenduig  to  show  the 
animus  of  the  respondent  in-  those  proceedings,  with  wliich  we. 
do  not  now  propose  to  trouble  the  court,  but  which  will  be 
developed  in  the  course  of  the  investigation. 

Mr.  SPARROAV  (resuming).  Mrl  Chief  Justice  and  Sena- 
tors, the  people  and  their  rejn-eecntatives,  and  this  board  of 
managers  and  their  learned  <'¥>soeiate  C(.)unsc]lors,  do  not  dosiro 
the  convi-^tioii  and  deposition  irom  ollice  of  the  respondent,  if,, 
ontlie  full  hearing  of  the  case  both  on  the  iacts  and  tlie  law,  as 
^^e  sball  present  them,  he  be  n«ot  gnihy.  If  he  cannot  be  fairly 
nuulegtilly  convicted  of  the  crimes  charged  against  hijn*,  then 
Ictliini  ]je  ac(|uitted — let  liim  be  restored  to  his  olKce  and 
^^vcd  as  the  chief  CMOcutive  maicistrate  of  tliis  ;rreat  common- 
health. 

lint  if  he  be  guilty  it  is  expected,  and  the  people  of  Xorth 
Carolina  demand  of  her  senators,  a  fearless  vindication  ot  the 
^^'''jWy  of  her  violated  laws.  It  this  be  done,  freedom  and 
Personal  liberty  may  again  become  the  proud  l)oast  ot  her  citi- 
zen—our liberties  be  perpetuated,  and  our  beloved  Xorth 
Carolina  continue  to  be  the  ])ride  and  glory  of  her  children^ 
^onir  rears  after  these  srranfte  walls  within  which  we  sit  shall 
^vo  crumbled  into  dust. 

Mr.  MERRmON.  Mr.  Chief  Justice  and  Senators,  the 
iiianagers  are  ready  to  proceed  with  the  trial  and  to  introduce 
(Jridenee  in  support  of  the  Siatements  made  in  the  opening  of 
the  chairman  of  the  board  of  managers.. 
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Tiie  CHIEF  JITSTICE.  Are  you  ready  to  proceed  with 
the  examination  of  witnesses  ? 

Mr.  MERRIMON.  We  first  propose  to  introduce  the  docu- 
mentary evidence.  We  first  offer  in  evidence  a  certified  copy 
of  the  oath  of  office  taken  bv  the  accused  as  governor. 

]Mr,  Manasjer  DUNHAM  read  the  oath  in  the  words  follow- 
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Supreme  Court  Koom, 
Wednesday,  July  1,  A.  D.  18GS. 

I,  William  W.  Ilolden,  do  swear  upon  the  Holy  Evangelist 
of  Almighty  God,  that  I  will  support  the  constitution  and 
laws  of  the  United  States  and  of  the  state  of  Xorth  Carolina, 
and  that  I  will  faithfully  perform  the  duties  appertaining  to 
the  office  of  governor  of  the  state :   So  help  me  God. 

W.  AV.  HOLDEX. 

Sworn  to  and  snhspribed  before  me,  11.  M.  Pearson,  C.  J. 

State  of  Xortu  Carolina, 

Executive  office. 

1,  J.  T>.  Xeathery,  private  secretary  to  his  excellency,  the 
governor,  do  hereby  certify  that  the  foregoing  is  a  true  and 
perfect  copy  of  tlie  oath  of  office  on  file  in  this  office. 

Given  under  my  hand  the  30th  day  of  January,  A.  D.  1871. 

[Seal.]  J.  B.  Nkatuery, 

Private  Secretary. 

Mr.  MERRIMOX.  We  next  offer  in  evidence  a  certified 
copy  of  the  proclamation  issued  by  the  accused  declaring  the 
countv  of  Alamance  in  insurrection. 

Mr.  Manager  DUNHAM  read  the  paper  in  words  the  fol- 
lowing : 

A  proclamation  bj  hiu  excellency,  the  governor  of  North 
Carolina. 
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Executive  Departoext, 
Raleigh,  March  7th,  1870. 
By  virtue  of  authority  vested  in  me  by  the  constitution  of 
the  state,  and  by  virtue  of  an  act  passed  at  the  present  session  of 
the  general  assembly,  entitled   "  An  act  to  secure  the  better 
*'  protection  of  life  and  property,"  ratified  the  29th  day  of  Jan- 
uary, 1870,  and  for  tlic  reason  that  the  civil  authorities  of  the 
county  of  Alamance  are  not  able  to  protect  the  citizens  of  said 
county  in  the  enjoyment  of  life  and  property,  I  hereby  proclaim 
and  declare  tliat  the  county  of  Alamance  is  in  a  state  of  insur- 
rection. 

On  the  2Cth  of  November,  1SG9,  a  citizen  ot  the  Ignited 

States,  who  was  engaged  in  teaching  a  school  in  said  county, 
was  taken  from  his  home  bv  a  band  of  men  armed  and  dis- 

gnised  and  was  by  them  cruelly  Ixjaten  and  scourged. 
Ou  the  night  of  the  2rtth  ol  February,  1870,  a  citizen  of  said 

comity  was  taken  from  his  house  by  a  band  ol  men  armed  and 

disguised,  and  was  by  them  hanged  by  the  neck  until  he  was 

dead,  on  the  public  square  in  the  town  of  Graham,  near  the 

conrt  house. 

And  more  recently  the  postmaster  at  Company  Shops,  in  said 
county,  an  officer  of  the  government  of  the  United  States,  was 
compelled  to  flee  the  county,  and  while  absent,  a  band  of  men 
armed  and  dieguieed  visited  his  house  with  the  purpose,  doubt- 
less, of  taking  his  life,  and  this  within  a  short  distance  of  fed- 
eral troops  stationed  in  said  county,  not  to  overawe  or  intimi- 
date good  citizens,  but  to  preserve  the  peace  and  to  protect  the 
innocent  and  the  law  abiding. 

In  addition  to  these  cases,  information  has  been  received  at 

this  department  that  peaceable  and  law  abiding  citizens  of  the 

county  aforesjiid,  have  been  molested  in  their  houses,  have  been 

whipped,  shot,  scourged,  and  threatened  with  other  visitations 

of  violence  and  outrage  unless  tliey  would  conform  to  some 

arbitrary  standard  of  conduct  set  up  by  thcEO  disguised  assas- 

siua  wid  murderers. 


\ 
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I  have  issued  proclamation  after  proclamation  to  tlie  people? 
ot  the  state,  warning  ollenders  and  wicked  or  misguided  viola- 
tors of  the  law,  to  cease  their  evil  deeds,  and,  by  leading  better 
lives,  propitiate  those  whose  duty  it  is  to  enforce  the  law.  I 
have  invoked  jniblie  opinion  to  aid  me  in  repressing  these  out- 
I'ages,  and  in  preserving  j^eace  and  order.  I  have  waited  to 
see  if  the  people  of  Alamance  would  assemble  in  public  meet- 
ing and  express  their  eondenmation  (;f  such  conduct  bv  a  por- 
tion of  the  citizens  of  the  countv,  but  I  have  waited  in  vain. 
X^k  meeting  of  the  kind  has  been  held.  Ko  expression  ot  dis- 
approval even  of  such  conduct  by  the  gi'cat  body  of  the  citizens 
has  yet  reached  this  department ;  but,  on  the  contrary,  it  is 
believed  that  the  lives  of  citizens  who  have  reported  these 
crimes  to  the  executive,  have  been  therel)y  endangered,  and  it 
is  furlhcr  believed  tliat  mauv  of  the  citizens  of  the  countv  are  so 
terr'iicd  that  they  dare  not  complain,  or  attempt  the  arrest  of 
criminals  in  their  midst.  The  civil  oilicers  ot  the  countv  are 
silent  and  powerless. 

Tlie  laws  must  be  maintained.  These  laws  are  over  all.  Every 
citizen,  of  wliatcver  part}'  or  color,  must  be  absolutely  free  to 
express  his  political  opinions,  vauI   nnisfe   be  safe  in  his  own 
house.     These  outrni2:es  and  these  violations  of  law  must  an(L 
SHALL  cease.     Criminals  n\ust  and  shall  be  brought  to  jus- 
tice.    The  whole  power  of  botli  governments,  state  and  fedci*al, 
is  pledged  to  this,  and  this  i)0wer  will  be  exerted.     Criminals 
who  may  escape  to  counties  adjoining  Alamance  will  bo  pur- 
sued, and  if  not  delivered  up  In'  the  civil  authorities  of  said 
counties,  or  if  sheltered  or  protected  in  said  counties  w^th  the 
knowledge  of  tlic  civil  authorities,  the  said  counties  will  alsi^ 
be  declared  to  be  in  a  state  of  insurrection. 

I  e:irnestly  appeal  to  all  good  citizens  to  aid  the  civil  authori- 
ties in  maintaining  peace  and  good  order,  and  to  support  me 
in  my  purpose  to  protect  life  and  prope!  ty  without  regard  to 
party  or  color.. 
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Doue  M  the  city  of  Ealei(gh^  this  7tli  day  of  March,  1S70, 
;find  in  tlie  94th  year  of  our  independence. 

Wp  W.  HoLDBv,  Governor. 
Jjilie  Governor: 
F.  R.  EicHABDSON,  Private  Secretary. 

State  of  North  Carolina^ 
Executive  Oifice. 
I,  J.  B.  Xeathery,  private  secretary  to  his  excellency  the 
governor,  do  hereby  certify  that  the  foregoing  is  a  true  and 
perfect  copy  of  the  original  proclamation  on  file  in  this  office. 
Given  under  my  hand  the  30th  day  of  January,  A.  D.  1871. 
[Seal]  J.  B.  Neathery, 

Private  Secretary. 

Mr.  MERRIMON.    We  also  offer  in  evidence  the  procla* 
ination  issued  by  the  accused,  declaring  the  county  of  Caswell 
inin&tirrection. 
Mr.  Manager  DUNHAM  read  the  proclamation  in  the  wordg 

following : 

A  proclamation  by  the  governor  of  North  Carolina. 

Executive  Department  of  N.  C, 

Raleigh,  July  8th,  1870. 
In  accordance  with  authority  vested  in  me  by  the  constitu* 
tion  of  the  state  of  North  Carolina,  and  by  virtue  of  an  act 
parsed  at  the  last  session  of  the  general  assembly,  entitled 
"An  act  to  secure  the  better  protection  of  life  and  property,^ 
ratified  the  29th  day  of  January,  1870, 1  hereby  declare  the 
toiintv  of  Caswell  to  be  in  a  state  of  insurrection. 

Doue  at  our  city  of  Riileigh  this  8th  day  of  July,  1870,  and 
in  the  ninety-fifth  year  of  our  independence. 
[Seal]  W.  W.  HoLDBy,  Governor, 

Bv  the  Governor : 

at 

W.  R.  Richardson,  Private  Secretary, 
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State  op  North  Cabolini, 
Executive  Office. 
I,  J.  B.  Neatheiy,  private  secretaiy  to  his  excellency  the 
governor,  do  hereby  certify  that  the  foregoing  is  a  true  and 
perfect  copy  of  the  original  proclamation  on  file  in  this  office. 
Given  under  my  hand  the  30th  day  of  January,  A.  D.  1871. 
[Seal]  J.  B.  Neathery, 

Private  Secretary. 

Mr.  MERRIMON.  I  now  oflfer  in  evidence  a  certified  copy 
of  the  order  issued  from  the  office  of  the  adjutant  general  au- 
thorizing Kirk  to  recruit  troops. 

Mr.  SMITH.  Under  what  authority  and  by  virtue  of  what 
law  do  you  offer  it  ? 

Mr.  MERRIMON.  Under  the  rules  of  evidence.  We  have 
the  original  book  here  containing  orders,  but  we  oflfer  a  certi- 
fied copy  as  being  more  convenient. 

Mr.  Manager  DUNHAM  read  the  order  in  the  words 
following : 

State  of  North  Carolina, 
Executive  Department, 
Adjutant  General's  Office, 

Raleigh,  June  21,  1871. 
General  Orders,  No.  5. 

Gol.  George  W.  Kirk  is  hereby  authorized  and  ordered  to 
organize  one  regiment  of  state  troops,  to  be  designated  the 
second  regiment,  to  consist  of  not  less  than  five  nor  more  than 
eight  companies  of  seventy-five  men  each. 

Col.  Kirk  will  call  his  remnient  into  active  service  to  ren- 
dezvous  as  soon  as  possible  at  Morganton. 

He  is  hereby  authorized  to  contract  for  necessary  supplies 
for  his  men  while  en  route,  taking  vouchers  for  all  sums  con- 
tracted for  or  expended. 

He  will  report  progress  every,  six  days  to  this  office. 

By  command  of  Governor  Ilolden,  commander-in-chief. 

A.  W.  FisuER,  Adj't  Gen'h 
True  Copy : 

A.  W.  Fisher,  Adj't  Gen'l. 
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Mr.  MERBDION.    We  offer  in  evidence  a  certified  copy  of 
the  order  aseigning  Mr.  A.  D.  Jenkins  as  paymaster. 

State  of  Xortii  Carolina, 
Adjutant  General's  Office, 
•  JRaleigh,  July  11th,  1S70. 
Special  Orders,  Xo.  10. 

Col.  A.  IJ.  Jenkins,  A.  D.  C,  to  counnander-in-cliief  is  hereby 
detailed  for  duty  as  paymaster  and  disbursing  officer  for  North 
Carolina  state  troops,  and  will  at  once  enter  upon  the  discharge 
of  the  duties  of  his  office. 
By  order  of  Governor  Ilolden. 

A.  W.  Fisher,  Adj't  Geu'L 
True  copy : 

A.  W.  Fisher,  Adj't  Geu'l. 

Mr.  MEBRIMON.  I  now  offer  in  evidence  an  order  by 
telegrapii  for  Kirk  to  rendezvous  his  troops  at  Company  Shops. 

Mr.  Manager  DUNHAM  read  the  paper  offered  in  evidence 
in  the  words  following : 

Telegram. 

EALEKiii,  July  8th,  1870. 
To  Col.  G.  "W.  Kirk,  Salisbury,  X.  C. 

Rendezvous  your  men  at  "  Co.  Shops  "  and  reix>rt  here  in 
person  on  Monday. 

A.  W.  FisiiEK,  Adj't  Gen'l. 
True  copy : 

A.  W.  Fisher,  Adj't  Gen'l. 

Mr.  MERRIMOX.    I  offer  in  evidence  an  order  to  Kirk  to 
take  possession  of  public  buildings,  etc. 

Mr.  Manager  DUNHAM  read  the  paper  offered  in  the  words 
following : 
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State  of  Nortii"|)Caeolina, 
Adjutant  General's  OflSce, 

Ealeigh,  July  13th,  1870. 
Special  Orders,  No  11. 

Col.  G.  W.  Kirk,  commanding  2d  regiment  Nortli  Carolina 
state  troops  will  at  once  procure  the  necessary  transportation 
lor  his  camp  equipage  and  proceed  to  Yanceyville  and  assume 
eommand  of  Alamance  and  Caswell  counties. 

He  will  take  the  necessary  steps  to  preserve  order,  and  to 
give  the  fullest  protection  to  life  and  property. 

lie  will  take  charge  of  the  public  buildings,  and  arrest  and 
hold  for  examination  pei'sons  accused  of  felonies,  especially 
those  charged  with  or  of  being  accessory  to  the  murder  of  J.  W. 
Stephens  and  Wyatt  Outlaw. 

By  command  of  Governor  Ilolden,  commander-in-chief. 

A.  W.  Fisher,  Adj't  Gen'l. 
True  copy : 

A.  W.  Fisher,  Adj't  Gen'l. 

Mr.  MERRIMOX.  We  next  offer  in  evideace  the  order  to 
Douglas  to  muster  Kirk's  men  into  service.    .1'^ 

Mr.  Manager  DUNHAM  read  the  paper  in  tJie  words  fol' 
lowijBg : 

State  of  North  Carolina, 
Adjutant  Generar^  OfKce, 
Ealeigh,  July  13,  1S70» 
Special  Orders,  No,  12. 

Col.  S.  A.  Douglas,  A.  D.  C,  will  proceed  to   Company 
Shops  immediately,  and  muster  into  service  of  state  Colonel 
G.  W.  Kirk's  regiment  2nd  N.  C.  state  troops. 
By  command  of  the  Governor. 

A.  W.  Fisher,  Adj't  Gen'L 
True  copy : 

A.  W.  Fisher,  Adj't  Gen'l. 
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Jfr.  MERRIMOX.     The  next  paper  we  offer  is  an  order 
appointing  Douglas  acting  adjutant  general. 

3fr.  ^[anager  DUXIIA3I  read  tlic  paper  in  evidence  in  the 
words  following : 

ExEciTivE  Depaut^iknt, 
State  of  North  Carolina, 
Kalcigh,  July  i>3,  1870. 
Col.  S.  A.  Douglas  will,  in  aosenee  of  General  A.  AV.  Fisher, 
act  as  adjutant  general,  and  attend  to  all  the  business  coming 
\rithin  the  sphere  of  that  otKcer's  duties. 

AV.  AV.  IFoLDEN,  Governor. 
True  copy. 

A.  W.  FisuEK,  Adj't  Gen'l. 

Mr.  MEREIMOX.     AVc  uifer  now  another  order  proceeding 
from  the  office  of  tlie  adjutant  general. 

Mr.  Manager  DUNHAM  read  the  paper  offered  in  evidence 
ill  the  words  foUowinir : 

State  ok  Noirnr  Catjolixa^ 
Adjutant  Genorars  Ouiee. 
Raleigh,  Aui^ust  1,  1870. 
General  Orders  No.  1'2. 

Tlie  following  is  puhlishod  foi'  the  intorniation  and  guidance 
^f  the  state  troops.     All  officers  and  men  will  govern  them- 
^Ives  accordingly'. 
1-  A.  D.  Jenkins  is  paymaster  to  the  l.»rigado  with  the  rank 

ml  pay  of .     It  is  his  duty  to  pay  the  oiKcers  and  men, 

to  examine,  approve  ov  disapprove  all  accounts,  and  audit  and 
J*aytLeSMme  when  approved.  He  is  required  to  file  within 
five  days  with  the  adjutant  general,  his  bond  in  the  sum  of 
?20,000. 

II.  Major  E.  T.  Berry  is  brigade  (piartermaster  with  thB 

rank  and  pay  of  major.     His  duty  is  to  contract  for  and  furnish 

all  provisions,  transportations,  ifcc,  for  the  brigade.     He  will 

submit  all  his  accounts  to  the  paymaster,  and  if  approved  they 
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11  be  paid  by  the  paymaster.    Major  Berry  will  file  vritbin 
/e  days  in  this  office  his  bond  in  the  sum  of  $5,000, 

III.  Jolin  R,  Harrison  is  depot  quartermaster  with  the  rdnk 
md  pay  of  captain. 

His  duties  are  the  ordinary  ones  of  his  position.  He  will 
file  85,000  bond. 

IV.  J.  R.  Rnlifson  is  depot  commissary  with  the  rank  and 
pay  of  2nd  lieutenant.  Ho  will  perform  the  ordinary  duties 
assigned  him.  He  will  hie  $n5,000  bond.  The  attention  ol 
these  and  all  other  ofliccrs  is  particularly  called  to  the  lacts 
that  their  accounts  must  be  kept  with  t!ie  most  st:vcre  accuracy 
for  they  will  be  exposed  to  the  most  rig^d  scrutiny,  and  that 
thev  will  be  held  to  the  8tri(;tost  accountability  for  all  theii 
faults  and  mistakes  in  the  ex])L'nding  of  the  public  funds. 

Bv  order  of  the  Govern(>r, 

S.  A.  Dou(;las.  Act'g  Adj't  Gen'l. 
True  copy  : 

A.  W.  Fisher,  Adj't  Gen1. 

Mr.  MKRTvIMON.     Tho  next  paper  we  ofll-r  in  evideiicL- 

an  order  to  Mr.  Douglas  to  bear  dispatches:  to  ('aswcll. 

Mr.  Manager  DUNHAM  road  the  i)a[>er  in  evidencu  in  t 

words  foIlf>wing  : 

St.vtk  of  ^'oktii  Cauolixa. 

Adjutant  (lencrars  Office, 

IJaloii:li,  AiiiT.  11,  18' 

Special  Orders,  No.  15. 

Col.  S.  A.  Douglass,  A.  I).  C.,  will  ])rocccd  at  (nice  to 

ceyville,  X.  ('.,  as  bearer  of  (lis])atclu\s  from  the  r'onnnan 

chief. 

By  order  of  Governc^r  Holden  : 

A.  W.  FisuKi:,  Adjutant  Ge 

True  copy : 

A.  W.  FisHKR,  Adjutant  General 

Mr.  MET^RIMON.     The  next  k  an  order  to  Kirk 
on  for  pay. 
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Mr.  Manager  DUNHAM  read  the  paper  in  evidence  in  tha 
words  following : 

State  of  North  Carolina, 
Adjutant  General's  Office, 
Kaleigh,  Aug.  15th,  1870. 
Special  Orders,  No.  16. 

Col.  G.  W.  Kirk,  commanding  second  regiment  N.  C.  S, 
T.,  will  at  once  muster  his  regiment  for  pay,  and  have  the 
muster  rolls  properly  made  out  in  triplicate,  and  two  copies 
forwarded  to  Colonel  A.  D.  Jenkins,  P.  M.  at  this  place. 
By  orfer  of  the  Governor; 

A.  W.  Fisher,  Adj't.  Gen'l. 
True  copy : 

A.  W.  Fisufc:R,  Adj't  Gen'l. 

Mr.  MERRIMONp  The  next  paper  is  an  order  to  officers 
to  account  for  lunds. 

Mr.  Manager  DUNHAM  read  the  paper  in  evidence  in  the 
words  followinor : 

State  of  North  Carolina, 
Adjutant  Genemrs  Office, 
Ilaleigh,  Aug.  10,  1870. 
>SiK»cial  Orders,  No.  18. 

All  officers  of  the  N.  C.  S.  T.  who  have  been  furnished  by 
the  state  with  funds  for  expenses  of  recruiting  service,  will  at 
once  furnish  to  this  office  a  final  statement  of  their  account  of 
exi)enditures  with  vouchers. 

IJy  coinmand  of  Governor  Ilolden,  commander  in-chief. 

A.  W.  FisiiKR,  Adj'D.  Gen'l, 
Tnie  copy: 

A.  W.  FisHEK,  Adj't.  Gen'l. 

Mr.  MERRIMON.  We  now  offer  an  order  removing  Mf/ 
Jepkins  as  paymestefi. 
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Mr.  Manager  DUNHAM  road  the  paper  in  evidence  in  tlio 
Yords  following  : 

State  of  Xortii  Carolina, 
Adjutant  General's  Office, 
Raleigh,  Sept.  3,  1870. 
Special  Orders,  No.  22. 

Col.  A.  D.  Jenkins,  paymaster  and  disbursing  officer  of  North 
Carolina  state  troops  is  hereby  relieved  from  duty  and  will  at 
once  turn  over  to  Maj.  John  ]>.  Neathcry,  the  money  in  his 
possession  by  virtue  of  his  office  as  paymaster,  and  send  to  this 
office  a  final  settlement  of  all  his  accounts. 

By  order  of  the  Governor  and  commandei^in-chief 

A.  W.  FisHEK,  Adj't.  Gen1. 
True  copy : 

a".  W.  Fisher,  Adj't  Gen'l. 

Mr.  ^lERRIMON.  The  next  order  we  introduce  is  one 
appointing  Neathery  paymaster. 

Mr.  Manager  DUNHAM  read  the  paper  oifered  in  evidence 
in  the  words  following  : 

State  of  Xortit  Carolina, 
Adjutant  General's  Office, 

Raleigh,  Sept.  3,  1870. 
Special  Orders,  No.  2. 

Maj.  John   B.   Neathery,  brig,  inspector  1st  brigade,  will 
report  to  adjutant  general  for  duty  as  paymaster  of  N.  C.  S.  T. 
By  order  of  the  Governor. 

A.  W.  Fisuer,  Adj't  Gen'l. 
True  copy : 

A.  W.  Fisher,  Adj't  Gen'l. 

Mr.  MERRIMON.    We  ofl'er  in  evidence  an  order  to  pa; 
rv.  T.  Berry  $10,000. 

Mr.  Manager  DUNHAM  read  the  papey  in  evidence  as  fc 
^ows: 
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State  ov  Xomii  CAUMr.iNA, 
Adjutant  Generars  Offico, 

Kaleigh,  Sejit.  5,  1S7<>. 

Si»eei;i]  Orders,  Xo.  20. 

Maj.  J.  T».  Xeatlierv,  A.  l^aviniijitcr,  Avill  tnni  over  t<.)  ^Faj. 
R.  T.  Berrv,  A.  Q.  if.  ten  tlioii:5and  dollars,  and  then  proceed 
to  Grahain,  X.  C,  and  pay  oft  the  2d  Re-:'t  X.  ('.  S.  T. 

^faj.  iJ.  T.  T>erry  will  at  once  proceed  to  pay  the  l>t  Ilei^'t 
X.  C*  S.  T. 

15v  order  of  Gov.  Ilolden. 

A.  AV.  FisniiR,  Adj't  Gen'l. 

Tnie  copy ; 

A.  AV.  Fisher,  Adi't  Gen'l. 

'       •• 

jNfr.  MEETII^IOX.  The  next  paper  we  introduce  is  an  order 
to  Kirk  to  disband  his  men. 

Mr.  INLmaiijer  DUXIIAM  read  the  paper  in  evidence  in  the 

words  following: 

State  of  Xoinii  Carolina, 
Adjutant  GeneraFs  Ofticc, 
Raleigh,  Aug.  ;30,  1S70. 

Genenil  Ordei^s,  Xo.  13. 

The  commanding  oflicer  of  the  1st  and  2d  regiments  of  Xi 

C.  S.  T.  will  have  made  out  immediately  triplicate  muster-out 

au(\  descriptive  rolls  of  their  respective  commands,  one  copy  to 

\kj  retained  by  company  commander,  one  for  paymaster,  and 

OT\e  for  this  office. 

Officers  commanding  companies  will  enter  upon   their  rolls 
ttic  money  vaUie  of  clothing  issued   to  each  member   of  the 
W)iiipaTiy,  also  amount  of  stoppages  tor  aring,   equipments,  or 
^»np  crinipage,  lost  or  destroyed. 
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Eegimental  commanders  will  muster  tlieir  respective  com- 
mands on  the  first  day  of  next  month. 

By  order  of  Governor  Holden,  comd'r-an-chiefi 

A.  W,  FisHEB,  Adj'tGen'L 
True  copy : 

A.  W.  FisHEK,  Adj't  Genl. 

Mr.  MERRIMON.    The  next  paper  is  an  order  to  Kirk  to 
turn  over  the  property  to  Berry,  and  to  disband  his  men. 
B  [Mr.  Manager  DUNHAM  read  the  paper  in  evidence  in  the 
words  following : 

ADJUTA]*t  Gexekal's  Office, 
lialeigh,  X.  C,  Sept.  7,  1870. 
General  Orders,  No*  15. 

Col.  G.  W.  Kirk,  comd'g  2nd  reg't  N.  0.  S.  T.,  will  cause 
the  public  property  in  his  command  to  be  turned  in  and  safely 
stored  and  kept. 

He  will  turn  over  to  llaj.  E.  T.  Berry,  A.  Q.  M;,  tlie  quar- 
termaster property  in  his  possession,  except  one  two-hor:?c  team 
and  one  extra  horse.  He  will  direct  the  several  companies  of 
his  regiment  ilnder  command  of  their  respective  otBcers  tu 
proceed  as  eoon  as  paid  to  place  of  enlistment,  and  there  tu  be 
disbanded*  Quartermaster  Berry  will  furnish  the  necessary 
transportation  on  railroad  to  point  nearest  to  place  ot  enlist* 
menti 

By  order  of  Governor  Holden,  commander*in-chief, 

A.  W.  Fishek,  Adj't  Gen'l. 
1?rue  copy : 

A.  W.  FisiiEK,  Adj't  Gen'l. 

Mr.  MEKRIMOX.  We  now  introduce  another  order  to 
Kirk  disbanding  his  force. 

Mr.  Manager  DUNHAM  read  the  paper  in  evidence  in  the 
words  following: 
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State  of  Noirm  Carolina, 
Adjutant  General's  Office, 
Raleigh,  N.  C,  Sept.  10,  1870. 
Special  Orders,  No.  28. 

Col.  G.W.  Kirk,  2nd  reg't  N.  C.  S.  T.,  will  at  once  have 
the  ordnance  stores  and  clothing,  canij)  and  gari'ison  e(iuii)age 
in  his  eoniraand,  properly  packed  and  forwarded  to  adjutant 
general  at  this  place. 

Col.  Kirk  will  have  made  out  muster  and  pay  rolls  of  his 
command,  and  as  soon  as  paid  off  will  muster  out  of  service 
those  living  in  vicinity,  and  diror't  the  others  to  proceed  under 
eoiDni<ind  of  company  officer  to  i)lace  of  enlistment,  and  there 
to  be  disbanded. 

As  soon  as  pi-actieable,  Col.  Kirk  will  report  to  the  governor 
in  person. 

I3v  order  ot  Gov.  Ilolden. 

A.  W.  FisuKK,  Adj't  Gen'l. 
True  copy  : 

A.  W.  Fi.HKu,  Adj't(;en'l. 

!^^r.  ilEIiRIMOX.  We  oHer  now  an  order  relieviuLc  Kirk 
from  dutv. 

^Ir.  Manager  DI'NIIAM  read  the  ])apcr  in  evidence  in  the 
words  tullowing : 

Statk  of  Nokth  Carolina, 

Adjutant  General's  Cilice, 

Raleigh,  Sept.  30,  1870. 

Special  Orders,  Xo.  32. 

Col.  G.  W.  Kirk,  2na  reg  t  N.  C.  S.  T.  is  hereby  relieved 

from  duty  and  directed  to  make  final  returns  at  once  of  public 

'property  put  in  his  charge. 

By  order  of  Gov.  Holden.  . 

A.  W.  FiIheb,  Adj't  Gen'l.     5 
Tine  copy :  -*- 

^  W.  Fx^iHEB,  Adj-t  GeiiX 
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Mr.  MERKIMON.  We  now  offer  in  evidence  special  order 
No.  9.  reading  it  from  the  book  as  we  have  not  a  copy  of  it 
made. 

Mr.  Manager  DTNHAM  read  the  order  in  the  words  fol- 
lowing : 

State  of  Nortu  Carolina, 
Adjutant  General's  Office, 
Kaleigh,  July  9,  1870. 
Special  Orders,  No.  9. 

Captain  J.  K.  Han-ison,  Post  Q.  M.  Ilaleigh,  will  issue 
provisions  to  families  of  men  enlisted  in  state  troops  on  order 
of  the  soldier,  approved  by  his  company  commander. 

The  amount  issued  will  not  exceed  eight  dollars  per  month 
on  order  of  one  man. 

An  accurate  account  of  amount  issued  will  be  kept  with  man 
giving  order. 

By  direction  of  Gov.  Holden. 

A.  W.  Fisher,  Adj't  Gen'l. 

Mr.  MERRDION.  We  now  offer  in  evidence  the  muster 
rolls  of  Kirk's  men. 

Objected  to  on  the  ground  that  the  papers  had  not  been 
properly  proven. 

ABIEL  W.  FISHER,  a  wltncfifi  called  on  hchalf  the  managers 
leiiuj  duly  sworn  ^  tedlfied  a^folJoics: 
By  Mr.  Merrimon  : 

Q.  Look  at  the  papers  now  shown  you  and  state  what  they 
are  ?     A.  They  are  muster  rolls. 

Q.  What  muster  rolls  ?  A.  The  muster  rolls  of  Col.  Kirk'» 
command  known  as  the  2nd  regiment  of  state  troops. 

Q.  What  is  your  office?     A.  Adjutant  general  of  the  st^te. 

Q.  State  where  these  muster  rolls  came  from?  A.  They 
were  sent  to  me  from  Col.  Kirk's  command,  I  think  by  the 
Lands  of  Major  Neathery. 
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Q.  I  mean  M'liere  did  they  come  from  directly  now?     A. 
Tk'V  came  from  mv  oflico. 

Q.  You  recognize  them  as  muster  rolls  of  the  2nd  reg-imcnt 
of  state  troops  ?    A.  I  do. 
Q.  Commanded  by  Kirk  ?     A.  The  same. 
Jfr.  MEIIUIMOX.     Vro  kIuiU  want  to  recall  the  witness. 
We  jirodnced  him  now  o:ily  to  identify  the  papers. 

Mr,  ^[KKRIMOX.     We  now  offer  in  eviilence  description 
and  pay  roll  of  con^pany  G.  2nd  regiment  stats  troops. 

Mr.  Manager  DUNIIAif  ])roceeded  to  read  the  names  on 
tlic  list  and  had  reached  tlie  f"i»nrth  name. 

ISenalor  GIL^IEIL  Mr.  Chief  Justice,  I  dusire  to  einjuire 
of  the  l.ujard  of  managers  whether  it  is  necessary  to  read 
such  hngthy  docmnents  for  the  purpose  of  estahlishing  their 
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Mr.  Manager  .SPAJiROW.  Mr.  Chief  Jus'iice,  it  is  n(?ces- 
fcary  lo  read  these  documents  to  sliuw  the  fict  allegeil  that  a 
W;^o  nnmbtr  of  liie  enlistt;d  men  in  this  force  were  from  the 
state  of  Tennessee.     The  eiili^stment  of  such  men,  we  t'(»iitend, 

• 

1'^  lint  ill  accordance  with  the  constitut-on  and  law.s  (»1  this 
**^'ito.  It  is  a  circumstjuice  going  to  show  tli;it  these  Irccj'S 
^^'<- re  unlawful  troops.  Furtlier  than  tluit,  th'-^  constitutioji 
pJ't^vides  that  the  militia  of  the  state  shall  ho  c miposetl  of  men 
'H:t\veeii  the  a;res  of  twentv-<»ne  and  fortv,  and  we  d-sire  to 
^"'J^v  tluit  njany  of  tiicse  tri)f>ps  under  Kirk  were  under  tlic 
"^ncuml  over  the  other  limit  as  to  age. 

Tile  CIIIKF  .irSTICE.     The  ]>iv^i«liiig  oliicer  thinks  that 
.^■"'11  might  con-ijder  the   whole  of  the   documents  in    evidence 
3iid  read  such  portions  as  may  he  desired. 
ifr.  ^[ERRIirOX.     "We  are   willing  if  the   other  bide  will 

JH?rinit  us  to  do  so. 
Mr.    DOYDEX.     Mr.    Chief -JuJitice,   1    desire   to    know 

whether  all  these  papers  are  to  he  printed,  so  that  we  can  have 

an  ojjjMjrtimity  to  see  tliem  i 
Mr.  ]^lEiailMOX.     Thev  will  he  filed. 
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Mr.  BOYDEN.  But  we  can't  go  to  the  tiles.  If  tlie  paper,^ 
are  to  be  printed  we  have  no  objection  to  your  reacHn<^  such 
as  you  desire  to  call  particular  attention  to. 

Mr.  BRAGG.  Mr.  Chief  Justice,  as  I  understand  the  rules 
adopted  by  the  court,  all  evidence  offered  here  will  be  printed 
and  laid  upon  the  desks  ot  members  and  counsel  on  eitlier  side. 
It  will  be  very  voluminous,  but  still  under  the  rules  I  suppose 
it  will  all  have  to  be  printed.  I  oidy  make  this  remark  for  the 
purpose  of  eliciting  information.  If  it  is  to  be  printed,  the 
respective  counsel  and  the  menjbers  ot  the  court  can  then  refer 
to  it  afterwards. 

Mr.  BOYDEN.  It  will  not  be  necessary  to  read  all  these 
documents  now. 

The  CniKF  Justice.  As  the  ]>rcsiding  olficcr  understands 
it,  tlie  object  of  printing  was  to  save  the  time  of  reading  them. 

Mr.  BRAG(t.  I  will  state  further.  ]Mr.  Chief  Justice,  that 
as  far  as  my  observation  extends  in  reading  the  iuipeachment 
trial  of  President  Johnson,  the  course  suggested  here  w:is  the 
one  pursued  there.  A  large  nmubor  of  documents  were  put 
in  evidence  without  being  read,  such  as  tables,  lists  ot  <»iricers. 
itc,  it  beiuij:  suuii:ested  that  on  account  of  beinii:  printed  thev 
were  in  a  form  for  reterence,  and    therefore    i:(^ed  not  be  read. 

The  CHIEF  JUSTICE.  It  might  be  well  to  rea<l  one  or 
two  of  tlie  rolls  to  show  the  general  fact,  and  then  let  them  ])'3 
printed. 

Mr.  Manai2:er  DUXIIAM  rea«.l  from  one  of  the  rolls  tlic 
names,  rank,  and  birth-place  of  the  officers  and  men. 
'**  Mr.  MERRIMON  then  put  in  evidence  the  descriptive  and 
pay  rolls  and  roster  of  the  second  regiment  Xorth   Carolina 
troops,  which  will  be  found  printed  in  the  a])])endix. 

Mr.  r>OYI)EN.  Mr.  Chief  Justice,  we  desire  it  noted  that 
theses  documents  are  admitted  on  the  express  understan<ling 
that  they  are  to  be  printed  and  laid  on  our  tables.  Otherwise 
we  cannot  consent  to  their  admission. 

The  CniEF  JUSTICE.     T)  at  is  the  understanding. 
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Senator  TROY  moved  that  the  sitting  of  the  court  this  day 
be  continued  till  half  past  three  o'clock. 
A  snfficient  number  seconding  the  motion  (as  required  by  the 
fuks  on  a  proposition  to  extend  the  time  of  a  session), 

Tlie  CniEF  JUSTICE  put  the  question  on  the  motion* 
Before  the  decision  on  the  vote  was  announced  the  veas  and 
navs  were  called  for.  A  sufficient  number  seconding  the  call 
tliey  were  ordered. 

Tlic  CLERK  proceeded  to  call  the  roll  on  the  motion   of 
Senator  Troy,  and  it  was  decided  in  the  affirmative  by  the  fol- 
lowing vote : 
Those  who  voted  in  the  affij-mativc  are : 
Messrs.    Adams,  Albright,    Allen,   Brown,   Cook,   Council, 
Cowle«,  Crowell,  Currie,  Dargan,  Edwards,  Flcmming,  Gilmer, 
(iraham  of  Alamance,  Graham  of  Orange,  Latham,  Ledbetter, 
Llnncy,  Love,  Mauney,  JlcClammy,  Merrimuii,  Moore,  ]\Iorc- 
Wad,   Murphy,    Robbing   of  Davidson,    liobbiiis   of  Rowan, 
Skinner,    Speed,   Troy,    Waddell,    AVarren,    Whiteside   and 
TVortli— 34. 
TWe  who  voted  in  the  negative  arc  : 

ile^srs.  Barnctt,  Rattle,  ]*>easley,  i>cllaniy,  Rrogden,  E])i>cs, 
%tl)e,  Hawkins,  Uyman,  King,  Lehman,  McCotter,  Xorinent 
'     and  Price— 14. 

^Ir.  MERRIMOX  oficred  in  evidence  a  certilied  copy  of  the 
proceedings  on  Juiheas  vnvpuH  before  the  chief  justice  of  the 
supreme  court,  the  same  being  certified  l>y  the  clerk  of  the 
supreme  conrt. 

^r.  LYJYDEN.'    The  jmpers  spoken  of  are  not  a  part  of 
^"0  records  of  the  supreme  conrt,  and  there  was  no  authority 
^^r  tlie  clerk  to  certify  to  them, 
ilr.  MERliDIOX.     Allow  me  to  read  the  certiiicate  of  the 
elerk. 

"State  of  jS'ortu  Carolina, 
"  Office  of  the  Clerk  of  the  Supreme  Court, 

"RAleign,  January  30th,  1S71. 
"I  hereby  certify  that  the  foregoing  are  true  copies  of  the 
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"original  papers  in  the  cases  of  haheas  corpus  disposed  of 
"eliaml)ers  by  Chief  Justice  Pearson  growing  out  of  militj 
"arrests  daring  the  uiontlis  of  July  and  August,  1S70,  s 
"  papers  liaving  l)een  tiled  with  me  for  safe   keeping  l)y 
"honor,  the  chiet  justice. 

"'  In  witness  whereof  I  hereto  set  my  hand  at  office  at  1 
"  date  aforesaid. 

"W.  ir.  Bagley,  Clerk; 

We  have  the  orginals,  as  the  clerk  was  summoned  to  prodi 
them.  I  tln'nk  tliere  is  no  question  about  these  being  ti 
copies. 

xMr.  S:MITIL  Mr.  Chief  Justice,  vou  will  observe  that  1 
statute  roinilatinij  tlie  introduction  of  evidence  of  this  kin< 
restrictive.  Section  S  of  the  code  provides  that  "copies  of 
"  ofhcinl  bonds  or  writin5:.s  recorded  or  tiled  as  records  in  f 
"court,  or  lodged  in  the  oilice  of  the  governor,  treasurer,  cor 
"  troller,  or  secretary  of  state,  shall  be  competent  evidence 
"'the  originals,  v/hen  certified  by  the  keej^er  of  such  reeo 
"'or  writings  under  the  seal  of  ofHce,  when  there  is  sucli  s< 
"or  under  his  hand  when  there  is  no  such  seal,  unless  the  co 
"shall  (H'der  the  protluction  of  the  original.'' 

The>e  iKipers  are  in  no  sense  records  of  the  ofHce,  and  th 
16  no  authoritv  on  the  imrt  uf  the  oHicer  to  certifv  them. 

Mr.  ^[KUUIMOX.     The  clerk  of  the  supreme  court 
been  in  attend^mce,  but  he  has  i^one  to  his  dinner  without  ( 
permisiit.ni.     AVe  will  take  up  another  branch  of  the  case. 

"\VILUAT\I  LARKIX,  a  v'liine.^s  railed  on  hfltolf  of 
liKfiUfffifs^  Iciiuj  (Ihuj  iiicorn^  te,siiftd  asfollov's: 

J^v  Mr.  Meuuimok: 
Q.  What  is  yourofiice?     A.  I  am  clerk  of  the  Cape  F 

distinct  of  the   United  States  court  for  the  district  of  Nc 

Carolina. 
Q.  Look  at  the  papers  which  you  have  and  state  what  t 

are?.  A.  These  are  papers  in  connection  with  the  AaJ^a^  cor 


TRIAL   OF    WILLIAM    W.    IIOLDEN. 


153 


proceedings  at  Salisbury  at  the  last  August  term  of  the  court. 
Q.  flow  did  tliey  come  in  your  possession  ?     A.  Tliey  were 
landed  to  me  on  the  occasion  of  the  trial. 

Q.  I>7  whose  order  i     A.  Thev  came  into  mv  hands  as  clerk 
o/tlie  court. 
Q.  United  States  district  court  ?     A.  Yes,  sir. 
iff.  MERRIMOX.     Mr.   Chief  Justice,  I   ofler  tlic  papers 
pr-xJiieed  by  the  witness  in  evidence,  being  the  pioc^ccdings  in 
the M.n*eral  matters  of  haheas  corjms  determined   bi'fore   Ins 
honor  Judge  IJrooks. 

)Ir.  BOYDEX.     I  desire  to  know  in  what  view  the  pai)ers 
are  ofiered. 

Mr.  MEERIMOX.     Mr.  Chief  Justice,  they  are  pc  rtinent  in 

tills  case  in  this  point  of  view.     The  accu>ed  stated  in  a  letter 

to lii$  honor  the  chief  jussice,  that  the  time  had  arrived  when 

he  thought  it  was  prudent  to  have  the  prisoners  who  had  been 

iUTesteJ,  surrendered  upon  the  writ  i^-sued  by  the  cliicf  justice, 

indthat  he  had  ordered  their  surrender.     AVe  offer  these  pro- 

Creilingsin  connection  with  other  facts  and  circumstances  to 

shuw  that  he  did  not  write  that  letter  to  the  chief  ju^ii ice  of  his 

own  free  will,  but  that  he  was  driven  to  do  so  foi*  ft.nr  of  the 

^"'ionot  the  federal  judge. 

Mr. BOYDEN.  Mr.  Chief  Justice,  it  strikes  mo  that  the 
P^!»ei?have  no  such  bearing  on  the  question  before  the  court, 
l^ookajx^n  them  as]  wholly  incompetent  to  alfect  any  issue 
m  this  case,  and  as  not  bearing  upon  any  ])oint  raised  by  the 
sVA'cr  of  the  respondent.  So  far  as  I  can  see,  they  are  wholly 
^H'elevant,  and  if  admitted  they  can  have  no  tendency  whatever 
to  establish  the  tacts  which  the  counsel  for  the  managers  allege, 
ftsecrns  to  me  that  they  are  clearly  incompetent. 

3fr.  BRAGG.    Mr.  Chief  Justice,  we  think  that  the  evidence 

is  not  only  competent  but  is  very  material  to  some  of  the  issues 

W'Lich  have  been  joined   in  this  ])roceeding.     It  is  a  rule  of 

eridence  that  what  takes  place  between  other  parties  is  not 

CTidence.     Tliat  is  the  general  rule,   and  we  admit  its  force. 

But  wo  say  tliat,  upon  some  of  the  charges  here,  these  proceed- 


154  COURT  OF  IMPFACHMENTS. 

ings  before  the  United  States  district  judge  now  offered  in 
evidence  are  not  only  competent,  but  are  very  material  to  one  of" 
the  issues   which  are  involved  in  this  case.     We  shall  show 
by  evidence  that  there  were  certain  proceedings  on  habeas 
<?^/y??/.9  pending  before  the  chief  justice  of  the  supreme   ccxirtL 
of  this  state  for  the  release  of  certain  parties  who  were  held  in. 
custod}',  and  that  the  respondent  refused  obedience  to  the  man- 
date of  tho  chief  justice,  whicli  called  upon  his  agent  to  caus^ 
the  prisoners  to  be  brought  before  that  judicial  oflScer.     We 
shall  show  that  the  accused  detained  those  prisoners  and  eon— 
tiued  to  detain  them  ;  and  we  expect  to  show  that  after  he  had 
refused  to  yield  obedience,  which  it  was  his  duty  to  yield,  by 
the  constitution  and  laws  of  tlic  state,  steps  were  taken,  (whiclx 
will  appear  in   thcpe  proceedings,)  for  the  release  of   thoso 
parties  before  another  judge,  and  that  thereupon  the  accused 
appealed    to    the    president    of   the   United   States   directly 
to  aid  him  in  his  refusal  to  obey  the  mandate  of  the  judge  c^'J 
the  United  States  district  court  for  the  district  of  North  Caro- 
lina ;    and   then,  finding  that  he  was  not  sustained  in    thA^^ 
appeal  and  receiving  a  message  to  the  effect  that  it  wjis  his  duty^ 
as  we  expect  to  show,  to  yield  obedience  to  the  judge  of  th^ 
district  court,  after  the   time   had   elapsed  which  was  allowed! 
under  the  act  of  congress,  to  wit,  ten  days,  for  the  return  of  tkc 
writ  oi habeas  corjpus  issued  by  the  district  judge — at  the  last 
moment — the  accused  discovered  tliat  "  the  time  had  come  " 
for  him  to  bring  the  prisoners  before  the  chief  justice  in  obe- 
dience to  the  writ. 

It  has  been  stated  in  the  opening  of  the  chairman  of  the 
board  of  managers  that,  in  what  the  accused  there  stated,  he 
did  not  state  the  truth — that  the  statement  in  the  letter  that 
the  time  had  come  when  it  was  safe  to  surrender  the  pris- 
oners, was  a  mere  pretext — an  after-thought;  that,  in  point 6f 
fact,  he  had  no  alternative  but  to  obey  the  writ  of  the  chief 
justice ;  that  he  preferred  to  bring  them  before  tho  chief  jufi^ 
tice  rather  than  go  before  another  judge  ;  and  that  he  did  bo^ 
not  because  he  was  disposed  to  do  hi«  duty  and  submit  to  tho 
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iawboftho  land.     We  offer  this  paper  as  evidence  showing 

iliiit  he  held  out  as  long  as  h6  could  ;  that  he  first  refused  to 

yield  obedience  to  the  chief  justice  of  the  supreme  court  of 

uiir  own  ^tate,  and  that  he  then  endeavored  to  get  the  sanc- 

tion  and  support  of  the  president  of  the  United  States  to  resist 

the  mandate  of  the  United  States  district  judge  ;  and  that 

CdJii?*;-   in  that,  at  the  eleventh  hour  he  made  a  virtue  of 

jfecofsitv  and  said  the  time  liad  come  for  him  to  yield  oba- 

(lion'.e  to  the  (?ivil  authorities  of  the  state.     AVe  ask,  therefore, 

those  papers  be  admitted  as  throwing  a  flood  of  light  on  the 

real  motive  which  actuated  the  accused;  and  in  that  view, 

we  tliink  thty  are  t-ntirely  relevant  and  proper. 

Mr.  HOYI)EX.     Mr.  Chief  Justice,  it  will  be  recollected 

liv  the  court  that  there  is  not  one  word  said  in  the  articles  of 

liu\»cuchnH-nt  about  writs  o\ hnlnas  corj/iis  issued  by  the  federal 

iui\v;t'.    Ar.d  what  is  th<'  ground  which  they  now  urge  ior  the 

ii(lini?;sion  i»t"tliis  testimonv.^  It  is  that  the  chairman  of  theboard 

''f  :naiiM2:ers  in  his  (ipuningspc'cch  has  statetl  that  this  was  not 

Uiv'kalinL:*,  that  tlu-  accused  did  not  surrender  these  persons 

i'.\i|..'(iit'ii'-.;  to   tlic  mandate  of  the  chief  justice  of  the  su- 

i'r'-iik'  court,  but  tiiat  he  surrendered  them  because  a  certain 

"Vi'irjjKlii  iiil  anilicrity  had  is.siied  a  writ  commanding  him  to 

I'liji;::  tlie.-e  prisoners  before  it,  and  that  the  accused  Avaited  as 

i*'ii.L,'jis  the   hnv  jiermitted  him   to  wait  before  producing  the 

j'lKi.iKiv,     Wns  tlu  re  anything  wrong  in  that  i!     Had  he  not 

»1'<' ni:!it  t«'>  wait  a>  h^uix  as  tlie  lavr  stated  he  nn^it  wait  before 

'•uxiriii  his  return  ^     He  made   it  in  due  time  to  the  i)roper 

•'••itiuintv.     IFuw  ean   that,   I  .-hould  like  to  know,  establish  a 

^intive  in  tlie   acrused  i     lb»\v   can   it   have  any  tendency  to 

At)\v  the  mntive  wiiieh,  they  allege,  caused  him  to  surrender 

fl:e  pn'toncrs  i     It  is  totally   ina])plicable.     It  is  a  transaction 

Ijvfitvc  another  court  v»'holly  disconnected  with  the  ])roceedinf];s 

Jien\  and   with  any  charges  which  arc  preferred  here.     The 

managers  nu'ght  a.s  well  go  into  other  transactions  of  the  re- 

fjj)ondenfs   life   to  .-how   his    motive   in  surrendering    those 

prisoncre^  as  to  attcu)pt  to  give  the  proof  which  is  now  pro- 
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posed.  The  proof  offered  is  totally  irrelevant,  and  I  cannot  see 
how  such  a  question  can  be  pressed  before  the  court  of  such 
intelligence  as  that  ^Yhich  now  sits  on  the  trial  cf  the  respondent, 

Mr.  GIIAUAM.  Mr.  Chief  Justice,  in  regard  to  setting 
forth  in  the  articles  ot  impeachment,  statements  in  reference 
to  these  jHoceedings  on  /tahrts  corjnts  before  the  tederal  judge, 
I  answer  that  it  is  not  to  be  expected  that  the  managers  would 
state  in  these  articles  every  item  of  evidence  they  expect  to  in- 
troduce. It  is  sullicient  that  they  sustain  the  charges  by  such 
evidence  as  is  pertinent  to  the  issue  which  has  been  joined. 
The  resj^ondent  has  ideutiiied  himself  with  this  man  Kirk.  We 
have  the  evidence  to  show  that  he  brought  him  here  and 
invested  him  with  a  command,  and  that  when  the  law  was 
attempted  to  be  applied  to  Kirk  b}'  a  judge  of  a  court  in  this 
state,  tlie  respondent  justified  him  in  resisting  the  mandate. 
Anything,  therefore,  that  took  place  between  Kirk  and 
anybody  else,  after  we  have  fixed  upon  the  respondent 
the  responsibility  of  Kirk's  acts,  is  evidence  against 
the  resi^ondent.  AVe  will  show  that  the  respondent  tele- 
i^raphed  to  the  president  of  the  United  States  in  relation  to 
tliese  very  proceedings  before  Judge  I>rooks,  that  ho  got  no 
countenance  for  the  course  which  he  was  taking,  and  that 
then  it  was  he  determined  to  obey  the  writ  issued  by  the  state 
court.  We  say  that  if  this  Avrit  of  Iwhcas  arrjy^is^  issued  by 
rludge  Brooks,  was  served  upon  Kirk,  it  was  the  sanie 
thing  fis  if  it  were  served  upon  the  resi)ondent,  for  Kirk 
was  his  agent,  his  emissary,  brought  here  to  do  certain  acts,  and 
that  anything  that  took  place  between  Kirk  and  any  other 
person,  whether  in  the  nature  of  a  judicial  proceeding  or  con>- 
munication  of  any  sort,  is  competent  evidence  against  the 
accused. 

The  evidence  is  pertinent  also  in  another  point  of  view.  It 
is  part  of  the  res  gedm  of  this  drama  which  has  been  enacted 
in  North  Carolina  for  months  in  the  imprisonment  of  citizens 
of  the  State  by  Kirk.     Tliis  proceeding  on  tlxQ  part  of  the 
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*^spondent  was  nothing  more  nor  less  than  a  pretence  of  per- 

(oming  Jus  duty  after  he  had  stood  out  with  persistency  as 

'oDgas  he  saw  there  wae  nothing  but  tlie  authority  of  the  state 

<ft'  Xorth  Carolina  to  control  him.    We  ofler  to  show  that 

«iflotJier  authority  for  which  he  had  a  greater  dread,  if  not  a 

i^reater  respect,  was  behind  him  pushing  him  on  with  its  hayo- 

iiets,  and  compelling  him  to  perfonn  his  duty,  and  that  that 

was  the  reason  why  he  finally  did  perform  his  duty,  and  allovv' 

the  men  whom  he  held  to  come  before  Judge  Brooks,  and  that 

it  was  to  covjjr  his  retreat  from  the  position   in  which  he  had 

placed  himself,   he  got  up  this  proceeding  of  informing  the 

chief  justice  of  the  state  that  he  was  then  ready,  as  he  always 

had  been,  when,  in  his  judgment,  the  proper  time  had  arrived 

to  surrender  these  men. 

Notwithstanding  the  earnestnesss  of  the  honoral)lo  gontle- 
niunon  the  other  side  [Mr.  Boyden]  we  have  every  conlidence 
tliat  the  evidence  otJered  is  competent,  and  that  tliis  court  has 
'•bright  to  consider  it  in  determining  the  question  of  the  irnilt 
w  innocence  of  the  respondent  ui:>on  the  charges  preferred 
fgalnst  him. 

ilr.  SMITH.     Mr.  Chief  Justice,  this  ca.<e  now  stand.>  r.pon 
tuc allegations  made  in  the  articles  which  are  before  the  si'nate 
^"J  the  proofs  ought  to  be  in  support  of  those  allegation.-.     I 
^'\^'liei*e  that  there  is  not  one  allegation  from  the  beginning  to 
^"^  end  in  these  articles  in  reference  to  the  snl)iect  matter  to 
^^'JiC'li  this  proof  is  offered.     It  is  an  attempt  in  advance  to  dis- 
P^vc  exculpatory  evidence  and   not  to  CKtablij^li  the  truth  (»f 
tlie cliarges,  which  is  all  that  the  yjrosecution  can  now  d<».     It 
'^an  effort  to  anticipate  with  a  view  of  defeating  evidence 
H'iicli  may  be  offered  on  the  part  of  the  respondent. 
Again,  sir,  it  is  alleged  here  that  a  writ  of  halKafi  ro/'jfv^ 
tras  issued  by  a  district  judge  of  the  United  States  whieli  was 
obeyed ;  and  it  is  proposed  to  offer  the  fact  of  the  obedience  of 
the  accused  to  that  writ  as  evidence  going  to  prove  his  diso- 
bedience of  another  writ  for  which  disobedience  he  is  here 
arraigned.     In  other  words,  an  act  of  duty  is  offered  here  as 

11 
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evidence  showing  the  fact  of  a  disobedience  of  law  on 
another  occasion.  lias  tliat  any  relation  to  the  controvei*sy 
here  i  Does  it  tend  to  show  the  acts  which  we  ai*e  now 
enquiring  into  to  be  right  or  wrong  that  the  accnseil 
recof'nized  and  obeved  tlie  authority  of  the  Unite  i  State?, 
or  if  you  please,  that  lie  has  obeyed  the  authority  ot  this  senate 
m  citing  him  hercf  to  answer  these  charges  ?  Does  it  tend  at 
all  to  show  his  <ruilt  as  to  the  charges  which  are  made  against 
him  in  the  articles  of  impeachment  which  we  are  trying  ?  The 
eflbrt  is  to  proye  that  ho  acted  elsewhere  in  obedience  to  the 
law.  The  point  which  the  respondent  makes  here  is  that 
there  is  nothini2:  in  the  alleicatiOns  throu<2:hout  the  yarious  arti- 
cles  authoriziuic  the  introduction  of  any  sucli  evidence  as  this. 
Tlicre  is  no  issue  now  pending  upon  which  th?y  can  rightfully 
(rfUbr  it.  It  will  be  suihciont  for  them  to  olfer  it  when  some 
atiirmative  evidence  is  oHered  on  the  part  of  the  ac^cused  to 
which  the  proof  is  res])onsive.  Our  objection,  therefore,  Mr. 
Chief  Justice,  is  that  this  evidence  is  not  warranted  bv  any 
charii-e  contained  in  the  articles,  and  is  not  authorized  by  any- 
tiling  iiverrcd  ;  an<l  nothing  is  clearer  than  that  the  proot  must 
Ik*  wan*antcHl  by  the  allci^-atioiis.  And,  in  the  next  place,  it  is 
totally  iuimaterial  how  obedient  and  respectful  the  respondent 
m;iy  have  been  to  one  otKcer,  in  tiying  him  uix)n  a  charge  of 
yiolatintr  of  his  duty  to  another. 

For  these  reasons,  the  c:>unsel  for  the  re?iX)ndcnt  regard  this 
testimony  iis  inadmissable. 

^Iv.  MEREIMOX.  ^[r.  Chief  Justice,  eyery  8?*ingle  charge 
v»-ith  respect  tn  these  arrests  contains  an  allegation  that  the 
iirrtsts  ^vere  made  willfully,  corruptly  and  for  the  puipose  of 
oppression  on  the  part  of  the  accused.  He  denies  that,  and 
all(^ges  in  his  answer  that  his  action  ^yas  not  willful  and  not  cor- 
rupt. He  says  that  he  was  acting  in  the  honest  discharge  of 
his  duty  ;  and  he  says  that  when  the  time  came  when  it  was 
pruderit,  })roper  and  safe  for  him  to  suiTender  the  prisoners 
from  custody  Ir?  did  so  of  his  own  free  ^vill  and  in  the  exercise  of 
an  honest  judgment  and  from  pure  motives.    That,  sir, becomes 
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^  a  m^teriV  question.     Will  the  learned  gentlemen  contend  that 
i^  k  liot  competent  for  ns  to  show  any  fact  which  will  illustrate 
tie  motive  of  the  respondent's  acts  in  surrendering  these  pris- 
oners at  the  time  he  did  ?     And  this  evidence  is  offered  witli 
t/je  view  t'j  show  the  motive  of  the  accused  in  making  that 
snrrender  to  the  chief  justice  of  this  state,  and  to  satisfy  this 
court  that  the  surrender  was  not  made  in  the  honest  exercise 
of  his  judgment.     We  contend  that  the  proof  offered  tends 
to  show  that  he  was  forced  to  do  as  he  did,  and  that  ho  would 
not  have  made  the  surrender  if  he  could  have  avoided  it.     It 
tends  to  show  the  corrupt  motive  which  actuated  his  mind  at 
that  time,  and  it  seems  to  me  clear  that,  in  that  point  of  view, 
in  addition  to  the   considerations  suggested  by  my  associate 
counsel,  that  the  evidence  is,  beyond  (piestion,  competent. 

The  CHIEF  JUSTICE.  The  presiding  officer  is  of  the 
^■piuion  that  tlie  papers  offered  are  admissa])le  as  showing  the 
motive  and  also  tiie  animr.s  of  the  accused  at  the  time  of 
the  detention. 

Senator  MOORE.  lAx,  Chief  Justice,  I  desiro  that  tlio 
point  raised  shall  be  tlecided  bv  court.  To  that  end  I  ask  for 
tno  veas  and  navs. 

A  sufficient  number  seconding  the  call,  the  yeas  and  nays 
^'tiv  ordered. 

The  CLEEIv  proceeded  to  call  the  roll  of  members  upon 
•*5'Jstaiuing  the  decision  of  the  chief  justice. 

Jiefore  the  vote  was  ajmounced  Senator  Graham,  of  Orange, 

^^iio  to  a  question  of  order,  stating  that  the  rules  re(iuired  that 

fi'cry  senator  should  vote  u])on  questions   submitted  for  deter- 

fliination  unless   excused  therefrom.     Jle  avsked   therefore  that 

fie  name  ot  the  senator  from  Wake  [Mr.  Olds]  should  again 

be  cjilled. 

Tlie  CHIEF  JUSTICE.     Was  the  senator  within  the  bar 
when  the  roll  was  called  ? 
Senator  GRAHAM,  of  Orange.    I  so  understand. 
The  CLERK  again  called  th.Q  name  ot*  Jlr..  Olds,  whereupgu 
he  voted  yea. 
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The  CLERK  announced  the  vote. 

Those  who  voted  in  the  affirmative,  are : 

Messrs.  Adams,  Albright,  Bamett,  Battle,  Beasley,  Brog- 
den,  Brown,  Cook,  Council,  Crowell,  Ciirrie,  Dargan,  Edwards, 
Eppes,  Flemming,  Gilmer,  Graham  of  Alamance,  Graliam  of 
Orange,  King,  Latham,  Ledbetter,  Lehman,  Linney,  Love, 
Mauney,  McClamm  J,  McCotter,  Merrimon,  Morehead,  Murphy, 
Xorment,  Olds,  Robbins  of  Davidson,  Robbins  of  Rowan, 
Skinner,  Speed,  Troy,  Waddell,  "Warren,  Whiteside  and  Wortli 
—41. 

Those  who  voted  in  the  negative,  are  : 

Messrs.  Bellamy,  Flytlie,  Moore  and  Price — 4. 

So  the  decision  of  the  chair  was  sustained. 

Mr.  MERRIMON.  Mr.  Chief  Justice,  we  propose  to  put 
these  papers  in  evidence,  but  not  to  detain  the  court  by  reading 
them  now.  I  would  suggest,  further,  that  as  these  papers  belong 
on  the  files  of  the  United  States  district  court  under  the  order 
of  its  judge  and  the  clerk  desires  to  retain  the  originals,  he 
leave  the  copy,  which  I  suppose  will  be  the  regular  course.  • 

The  CHIEF  JUSTICE.     That  will  be  the  regular  course. 

Mr.  JIERRIMON.  Do  the  counsel  for  the  respondent 
insist  that  we  shall  read  the  originals  now  ?  One  is  a  sample 
of  the  whole. 

Mr.  SMITH.  Before  the  papers  are  read  in  evidence  we 
would  like  to  cross-examine  the  witness  briefly. 

The  CHIEF  JUSTICE.     That  is  in  order. 

WILLIAM  L ARKIN — Cross-cxammation, 
By  Mr.  Smith  : 

Q.  "Where  did  those  papers  produced  here  come  from  ?  A. 
Tiiey  came  from  the  records  of  the  Cape  Fear  district  court  at 
Wilmington. 

Q.  W^here  did  you  get  them  ?  A.  I  got  them  from  the 
attorneys  on  the  occasion  of  the  trial  at  Salisbury. 

Q.  They  were  handed  to  you  by  some  attorneys  at  Salis^ 
bury  ?  A.  Yes,  sir  ;  the  papers  came  into  the  bands  of  the 
clerk. 


Q  Were  you  there  acting  as  clerk  at  that  time  ?    A.  I 

was. 

Q.  The  court  was  sitting  in  the  Cape  Fear  district  ?    A^ 
A  special  terra  was  held  in  August  and  September  at  Salisbury. 

Q.  This  is  not  a  record  of  any  thing  that  occurred  before 
the  court — it  was  a  proceeding  in  chambers  ?  A.  Xo,  it  was 
not  a  proceeding  in  chambers,  it  was  a  regular  term  of  the 
court. 

Q.  Was  the  judge  sittmg  as  a  court  when  these  proceedings 
took  place  with  these  papers  ?  A.  I  understand  him  to  have 
been  sitting  and  holding  a  court. 

Q.  Was  he  holding  a  district  court  at  the  time  these  pro* 

ceedings  took  place,  or  Was  he  sitting  in  chambers?     A.  I 

understand  the  court  was  iti  session,  and  that  the  judge  was 

presiding. 

Q.  At«  these  papers  [recorded  among  your  records?    A. 

Yes,  sir. 
Q.  Are  they  not  merely  filed  ?     A.  Yes,  sir  ;  they  arefiledi 
Q.  Had  not  the  district  court  adjourned,  and  the  judge 

^turned  for  the  purpose  of  taking  up  these  haheaa  corpun 

'biases?    A.  There  was  one  term  of  the  court  held  at  Salisbury, 

*iiid  then  the  judge  went  from  there  to  Morganton  and  held 

another  term,  and  then  came  back  to  Salisbury,  where  these 

ca^es  Were  heard. 
Qv  When  he  returned  to  Salisbury,  did  he  hold  a  district 

<^Urt  or  was  he  not  merely  sitting  in  chambers.     A.  He  held 

^  district  court-— as  I  understand  it.     I  may  be  mistaken  about 

that.    That  is  a  legal  question.    It  might  liave  been  in  cham- 

iers. 

The  CHIEF  JUSTICK    I  suppose  the  papers  tell  whether 
lie  was  holding  a  court  or  setting  in  chambers. 

Mr.  MERRIMON.  As  we  understand  it,  the  judge  was 
sitting  in  chambers  and  the  clerk  was  along  with  him.  The 
clerk  therefore  supposed  that  the  judge  was  holding  a  regular 
term.     We  simply  desire  to  read  one  case. 
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Mr.  BO YDEN.     If  you  read  one  yon  should  read  the  whole. 

Mr.  MERllIMOX.  We  only  ask  to  put  in  evidence  one 
case,  that  of  Adolphus  G.  Moore,  James  E.  Hunter,  and 
James  S.  Scott — the  petition,  writs,  return  and  order.  There 
Avill  be  no  necessity  of  putting  in  the  others. 

Mr.  McCORKLE.  Mr.  Chief  Justice,  I  did  not  understand 
this  consent  to  he  that  these  petitions  and  returns  were  to  be 
admitted  as  evidence  unless  the  proof  of  the  genuineness  of 
them  had  been  fully  established.  In  this  case,  we  insist  that 
the  managers  must  prove  by  the  clerk  here  if  the  petition  was 
taken  out  before  him,  that  it  was  issued,  and  if  the  return  was 
made  by  some  other  pcreon  it  must  bo  ]>roved  by  that  person, 
because  it  was  not  a  matter  of  record.  Suppose  now  it  turns 
out,  as  I  see  by  the  papers  it  does,  that  the  return  of  Col.  Kirk 
was  not  sworn  to  nor  made  before  the  clerk  but  before  a  United 
States  commissioner,  then  it  is  patent  that,  as  these  proceed- 
in<rs  were  not  before  a  court  of  record,  thev  cannot  be  intro- 
duced  until  they  oifer  pi-oper  evidence  as  to  the  genuineness  of 
the  documents.  They  must  produce  tlie  parties  before  wlioin 
they  were  sworn  to. 

Mr.  MERRIMOX.  The  Cln'ef  Justice  and  senators  will 
notice  that  we  have  offered  this  evidence  out  of  its  order  be- 
cause a  witness  we  designed  to  call  Imd  gone  to  his-dinnen 
We  beg  leave  to  withdraw  the  offer  for  the  present  and  we 
will  renew  it  to-morrow,  selecting  such  parts  as  we  want  to  put 
in  evidence. 

Senator  GRAHAM,  of  Orange,  submitted  the  following 
order : 

Ordered,  That  on  and  after  Monday  next,  February  0th, 
1871,  the  hour  for  the  sitting  of  the  senate  as  a  court  of  im- 
peachment shall  be  11  A.  M. 

JOHN  B.  NEATIIERY,  a  xvltness  on-  lehalf  of  the  Man- 
gers, heing  duly  sworn,  testtfied  asfoUoxos  : 
By  Mr.  Mekrimon  : 
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Q.  Wliat  is  your  business  ?     A.  I  am  tlie  private  fecretary 
of  Governor  Caldwell  at  tlie  present  time. 

(}.  Look  at  this  book  prodnced  here   and  state  if  yon  have 
/e.»n  it  before,  and  if  so,  state  what  it  is  ?     A.  That  is  the  letter- 
luMik  of  the  governor. 
Q.  What  Governor  ?     A.  Governor  Uolden. 
(^  Is  that  kept  in  the  custody  of  the  private  .secretary  i     A. 
Yes,  sir. 

Q.  Do  you  recognize  that  as  the  governor's  letter  l>ook  (    A 
Yes  sir. 

Mr.  MERRIMOX.  We  desire  to  state  that  we  sliall  call 
tliis  witness  again.  We  simply  called  him  at  the  present  time 
to  identity  the  book.  We  now  olfer  in  evidence  the  letter  ot 
tl.e  respondent  to  President  Grant  tusking  tor  a  s^usi)ension  of 
the  writ  of  hahaiH  rftrjnf'%  itc. 

Mr.  Mana^rer  DL^NIIAM  read  the  letter. 

«  - 

Mr.  SMITlf.  Mr.  ( -hief  Justice,  the  letter  which  ha.s  lecii 
read  turns  out  to  be  subject  to  a  gi*ave  objection.  It  relers  to 
6)me  accompanyif^g  di^cuments  which  we  think  arc  part  of  tha^ 
letter,  and  we  contend  that  the  letter  is  not  admissible  without 
X\\v  production  of  tho&e  accompanying  documents  whicli  nuiy 
be,  and  I  suppose  are,  exj)lanatory  of  its  statemeuis. 

Mr.  GKAIIAM.  ilr.  Chief  Justice,  nothing  hius  been  rc:id 
but  tlie  letter  itself,  for  the  obvious  reason  that  the  acco:;! 
nvini'  documents  are  not  accessible  to  us.  The  executive. 
letter  book  was  placed  in  the^ hands  ot  the  managers  but  re- 
eentlv,  and  thev  have  read  so  much  as  they  have  found.  ]f  the 
accused  has  not  chosen  tokeej)  copies  of  the  accompanying  docu- 
ments in  his  office,  or  if  he  has  kei)t  them  and  has  not  chosen 
to  send  them  to  this  body,  that  is  no  reason  for  excluding  the 
letter.      This  letter  is  evidence  of  the  admissions  nuule  bv  the 

« 

accused  which  we  are  entitled  to,  to  that  extent. 

Mr.  SMITH.  Mr.  Chief  Justice,  unquestionably  this  origi- 
nal paper  is  in  the  executive  office  in  Washington  city.  Our 
objection  is  that  a  portion  of  that  correspondence — a  fragment 
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State  of  North  Carolina, 

Executive  Department, 
Ealeigh,  March  U,  IS  TO. 
To  the  Senatoi^s  and  Representatives  in  the  Congress  of  the 
T7nited  States  from  Nortli  (Carolina. 

Cxentlemen:  I  have  been  compelled  to  declare  the  county  of 
Alamance  in  a  state  of  insurrection.  I  have  called  on  the 
President  for  aid,  but  he  is  restricted  bv  the  riii:ht  of  the  writ  of 
habeas  corj>iis.  We  want  military  tribunal?,  by  which  assas- 
sins and  murderers  can  be  summarilv  tried  and  shot,  but  we 
cannot  have  these  tribunals  unless  the  president  is  authorized 
to  suspend  the  lialjean  corpVH  in  certain  localities.  Please  aid 
in  conferring  this  power  on  the  i)resident  as  the  only  effective 
mode  of  protecting  life  and  proi)erty  in  Alamance  and  other 
localities  in  this  state. 

Very  I'espectfnlly, 
[Seal.]  AV.  W.  IIoldicx,  Governor. 

True  copy : 

J.  ]>.  ]\'eatai:jjy,  J^rivate  Sccrctarv. 

^[r.  MEIiUniON.  We  al.-o  oflcr  in  evidence  a  certified 
coin-  of  a  telciiraiii  from  the  respondent  to  ilr.  Abbott,  United 
States  senator. 

Mr.  ManaL^er  DUX  HAM  read  tlie  tcleirram  in  the  words 
following : 

(Telegram.) 
State  (;f  Xoinu  Carolina, 

Kxccutivc   Department, 
Ilaleigh,  March  IT,  1S70. 

Hon.  J.  C.  AiujoiT,  U.  S.  Senator,  AVashington,  D.  C. 

What  is  being  done  to  protect  good  citizens  in  Alamance 
county  ?  "We  have  federal  troops  but  we  want  power  to  act. 
Is  it  possible  the  government  will  abandon  its  loyal  people  to 
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be  whipped  and  hanged       The  haJjeas  corj/us  should  bo  at 
once  suspended.     Will  write  you  to-morrow. 

[Seal.]  W.  W.  HoLDEN,  Governor. 

True  copy : 

J.  B.  Neath EKY,  Private  Secretary. 

WILLIAM  H.  BAGLEY,  a  witness  calloJ  on  Ichalf  of 

Ihe  jfianaffcf'itj  Icing  dnhj  sworn  tc^iijieil  a.^^folloics : 
Y>\  Mr.  Meruimon. 
Q.  What  is  your  business  2     A.  I  am  clerk  of  the  supreme 

court  of  North  Carolina. 
Q.  Look  upon  the  papers  l)cf()re  you  and  state  what  thej^ 

are  ?  A.  I  have  before  me  the  sevoial  npplications  in  the  case 
of  James  Y..  Kovd.  James  S.  Scott,  James  E.  Hunter  and 
Adolphus  G.  Moore,  of  the  county  of  Alamance,  and  Jolni 
Kerr  and  others  in  the  cinnitv  of  Caswell  i'or  writs  of  /f((hr(fM 
''^f'q-m^  a  d  the  writs  in  each  case  aud  the  rulings  oi  tjie  chief 
justice. 

Q.  How  did  von  become  in  i>()ssessi()n  of  them  (  A.  Thev 
^t're  deposited  with  me  by  the  chief  justice  for  safe  keeping. 
Q.  Willi  you  as  the  clerk  of  the  su[)reme  court  i  A.I  am 
iiot  prepared  to  say  that  tlu^y  were  deposited  with  rnc?  as  clerk 
^ttlif  supreme  court.  I  suppose  tlie-y  would  not  liiive  b(»en 
%K).sited  with  me  if  I  had  not  been  cl-:irk.  I  do  not  consider 
^hatthecareof  tiiem  comes  within  the  discharge  of  my  clerical 
'Inties. 
Air.  MERRIMOX.     We  ask  leave  to  read  the  papers  in 

evidence. 
Counsel  for  the  respondent  objects  to  the  introduction  of 

the  papers  as  not  properly  proven. 
Q.  Do  you  know  the  hand^^riting  of  the  chief  justice  ?     A. 

I  do. 

Q.  Have  you  seen  him  write  ?     A.  Yes,  sir,  I  have  seen  him 
write  a  good  deal. 
Q*  Look  at  the  signature  purporting  to  be  the  signature  of 
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the  chief  justice  and  say  whether  it  is  his?  A.  Which  one 
do  you  mean  ? 

Q.  To  all  of  them  ? 

Senator  MOORE.  Mr.  Chief  Justice,  the  hour  has  arrived 
for  adjournment. 

The  CHIEF  JUSTICE.  The  rule  is  peremptory,  the 
court  stands  adjourned  until  to-morrow  at  12  o'clock. 
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SEVENTH  DAY 

Senate  Chamber,  Feb.  3,  1871. 

The  COURT  met  at  12  o'clock,  M.,  pursuant  to  adjourn- 
nieiit.  Honorable  R.  M.  Pearson,  Chief  Justice  of  the  Supreme 
Court,  in  the  chair. 

The  proceedings  were  opened  by  proclamation  made  in  due 
form  by  the  doorkeeper. 

The  CLERK  proceeded  to  call  the  roll  of  senators,  when  a 
rporum  was  found  to  be  present. 

Senator  GR^VITAM,  of  Orange,  moved  to  dis])ense  with  the 
reading  of  the  journal. 

The  CHIEF  JUSTICE  put  the  question  on   the  motion  of 
Senator  Graham,  and  it  was  decided  ia  the  offirmative. 

^VILLIAM  II.  BAGLEY,  a  witness  called  on  hehalf  of  the 

'managers^  {direct  examination  resumed,) 
Bv  Mr.  Merrimon  : 

A.  State  whether  you  have  tlie  papers  now  which  were  be- 
tore  you  yestorday  when  you  lett  the  stand  i  A.  They  arc  the 
s^i^ne  papers. 

Q-  ILive  vou  examined  them  ?    A.  I  have. 

Q-  Have  you  examined  particularly  the  signature  purporting 
^^  that  of  the  chief  justice.     A.  I  have. 

Q-  At  every  place  where  his  signature  purports  to  be  that 
^^  tlie  chief  justice,  is  it  liis  genuine  signature  ?  A.  I  am  satis- 
lied  of  it. 

Jlr.  ilERRIMON.  Mr.  Chief  Justice,  we  propose  now  to 
read  these  papers  in  evidence. 

Mr.  BOYDEX.    Mr.  Chief  Justice,  if  the  managers  merely 

propose  to  read  what  you,  sitting  in  your  judicial  capacity, 

iave  signed,  we  have  no  objection.     We  made  the  objection 

yesterday  that  they  could  not  read  the  returns  without  proving 

ihe  oflScer  before  whom  the  returns  were  made  and  swoni  to.    I 
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suppose  that  they  propose  to  read  the  M'hole  of  the  paj>crs  and 
theretorc  we  rait?e  the  point  now. 

.Mr.  MEIilwIMOX.     We  ])roposc  to  read  from  a  copy  as  it 
is  more  cuuvenient. 

The  CHIEF  JUSTICE.  The^rcsidhig  officer  will  announce 
that  lie  has  received  a  communication  trom  Messrs.  Abbott, 
Pool  and  JJockery  in  reference  to  the  subpcena  served  upon 
them.  The  clerk  will  read  it  in  order  to  put  the  comninnica- 
cation  in  possession  of  the  court. 

The  CLERK  read  the  communication  in  the  words  following: 

Wasminotox  Cir\',  D.  C, 

Jjinuary,  30th,  1871. 
Chief  Justice  Pearson,  Presiding  in  the  Court  of  Inipeachmci>t 
at  Kaleigh,  N.  C  : 

Sir:  We  have  been  shown  a  summons  purporting  to  be 
signed  by  the  clerk  of  the  senate  of  Xorth  Cai'olina,  for  ns  to 
appear  and  testify  before  the  court  ot  impeachment. 

We  are  members  of  the  congress  of  the  United  States  now  in 
session  and  are  in  attendance  upon  its  sittings.  Our  official 
duties,  especially  in  these  closing  weeks  of  the  session,  require 
our  nninterrupted  presence  at  the  capitol. 

We  therefore  respectfully  requeet  that  the  nsual  and  pre- 
scribed mode  of  obtaining  the  testimony  of  any  member  of 
either  house  of  the  congress  of  the  United  States,  while  attend- 
ing upon  its  sittings,  be  pursued.  We  will  cheerfully  give 
evidence  in  the  case  before  the  court  of  impeachment,  eitlier 
upon  interrogation  in  writing  or  before  any  commissioner  or 
other  person  authorized  by  the  court  to  take  it,  in  this  city. 

Most  respectfully, 

J(mN  Pool, 
Joseph   C.  Abiiott, 

O.    If.    DOCKERY. 

Mr.  Manager  DUNHAM  proceeded  to  read  the  petition  of 
John  Kerr,  in  words  following ; 
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Statk  of  XoKTii  Cauolixa, 
To  tl.c  Ilouorable  Iviehniond  if.  Pearson,  Chief  Justice  of  the 

Supreme  Court  of  North  Carolina: 

Tlie  petition  of  John  Kerr,  Samuel  P.  Hill,  X.  M.  Tloane, 
EoWtBoan,  F.  A  Wiley,  Junies  C.  Williamson,  William  B. 
ln>we,  Yancey  Jones,  A.  (J.  Yancey,  Thomas  J.  Womack,  James 
li.  Fowler,  J.  C.  Griilith,  A.  A.  Mitchell,  J.  T.  Mitchell,  M.  Z. 
UtJOlKT,  JohnMcKee,  J.  M.  Nealand  Parzillian  (xraves,  res])ect- 
i'lillvfcliovrelh  unto  vour  honor  that  they  are  each  citizens  of  the 
c-ountyof  CasAvell  in  said  state;  that  on  Priday,  the  ISth  day 
^f  July.  A.  D.  lsTi>,  while  each  of  them  was  about  his  lawful 
i^n^iiiL^s  and  in  no  way  violating  the  laws  oi  the  land,  he  was 
arre.-tcd  by  a  body  of  armed  men  purjxn-ting  to  act  under  the 
ttiuiiiKinJ  of  one  George  AV.  Kirk,  who  claimed  to  act  as  a 
inilit;ir\-  otHcer;  that  thev  were  each  delivered  by  said  bodv  of 
nniicd  men  into  the  custody  oi  the  said   George  W.  Kirk,  and 
lie  jriive  them  to  understand  that  thev  were  arrested  bv  his 
oixler;  that  the  said  George  AV.  Kirk  now  has  your  j)etitioners 
in  lji>  cUfttfHly,  and  holds  and  deprives  them  of  their  liberty  in 
t!;e  Court  house  in  Yancewille  in  said   countv;  that  thev  de- 
inan«!cil  to  know  by  what  authority  each  had  been  arrested,  and 
n^  anthority  was  given ;  that  they  are  each  informed  that  no 
^'^rr:nt  or  lejral  process  issued  bv  anv  lawful  ofHcer,  or  indeed 
*'^J'une  commanding  their  arrest;  that  their  said   arrest  was 
^'f'joijt  authority  of  law  ;  that  they  each  speaking  tor  himself, 
^^^  tii.it  they  are  not  aware  of  any  cause  for  such  arrest ;  that 
t'it'Vare  civil  and  law-abiding  citizens;  that  said  arrest  was 
^itiioiit  wan-ant  or  authority;  that  such  arrest  and  detention 
ii  illegal  because  made  without  any  lawful  precept,  and  for  no 
ai/eged  offence  or  any  oifence  so  far  as  petitioners  know;  that 
ike  matter  of  their  said  arrest  has  not  been  examined  and  adju- 
dicated upon  any  writ  oi  hahetus  corpiiH  heretofore  issued  to  the 
knowledge  of  your  petitioners;  that  each  of  your  petitionei's 
lias  been  so  arrested  and  is  so  detained  by  the  said  George  W. 
Kirk  and  deprived  of  his  liberty  and  agjiiast  his  will ;  that  said 
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aiTest  was  made  without  cause  so  far  as  each  knows  and  with- 
out any  process  of  law. 

In  consideration  of  the  premises  may  it  please  your  honor 
to  grant  unto  each  of  your  petitioners  the  wTit  of  habeas  carjptbs^ 
to  be  directed  to  the  said  George  W.  Kirk,  commanding  him 
to  produce  each  of  your  petitioners  before  your  honor,  together 
w-ith  the  cause  of  such  arrest  and  detention,  to  the  end  that 
each  of  your  petitioners  may  be  restored  to  his  rights  and  lib- 
erties as  a  citizen  of  the  state. 

(Signed,)  Bragg,  Battle,  Moore,  and  Merrimox, 

ATTy's  for  Petitioner. 

Mr.  MEREIMON.  AVo  now  read  the  affidavit  of  Emory 
B.  Holdcn. 

Mr.  BOYDEN.     Sworn  to  before  whom? 

Mr.  MERRIMOX.     Before  L.  D.  Harrison. 

Mr.  BOYDEN.     We  submit  that  it  should  first  be  proven. 

Mr.  GRAHAM.  A\"e  do  not  so  understand  the  rule.  We 
understand  that  where  the  return  is  made  before  a  judicial 
officer  and  there  is  no  objection  at  the  time  that  it  is  not  made 
upon  proper  evidence  or  upon  propef^ervicc,  and  an  adjudica- 
tion thereon  takes  place  by  that  judicial  officer,  that  every 
thing  he  has  ratified  is  ratified  elsewhere.  Otherwise  in  offer- 
in<]r  evidence?  of  a  judicial  proceeding  it  would  be  necessary  to 
produce  all  the  witnesses  before  the  reviewing  tribunal  that  were 
produced  before  the  original.  We  say  that  the  judicial  mag- 
istrate before  whom  the  proceedinr»'  takes  place,  being  satisfied 
that  it  was  based  upon  sufficient  evidence,  that  fact  concludes 
the  matter  audit  becomes  a  </?^(^.S'^' record;  that  his  approbation 
of  the  matter  is  to  bo  taken  as  showing  that  is  was  based  upon 
what  was  satisfactory  to  him  and  if  satisfactory  to  him  it  is 
not  to  be  enquired  into  elsewhere. 

Mr.  BOYDEN.  Mr.  Chief  Justice,  we  understand  that  to 
be  the  case  as  to  a  court  of  record,  but  we  do  not  understand 
that  the  doctrine  at  all  applies  to  anything  but  to  proceedings 
in  a  court  of  record.  It  is  well  known  to  the  chief  justice  and 
to  most  of  the  senators  that  the  rule  has  been  totally  different  in 
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onr  conrts.    Our  courts  liave  always  required  when  a  suit  is 
bfooght  upon  a  judgment  before  a  magistrate — at  least   that 
hss  been  my  experience — that  you  prove  the  handwriting  of 
tie  magistrate  who  issued  the  warrant.     If  it  is  returned  before 
«  different  magistrate,  and  that  different  magistrate  gives  judg- 
ment it  has  always  been  required  to  prove  his  handwriting. 
We  do  not  turn  to  a  decision  and  say,  "  here  is  a  quasi  record." 
Tliat  law  has  never  been  sustained  in  North   Carolina.     It  is 
contrary  to  the  principles  of  the  common  law.     I  know  of  no 
ground  whatever  upon  which  this  return  can  be  made  evidence 
in  this  case,  except  by  taking  the  original  and  proving  the 
handwriting  of  tlie  party  signing  it,  and  of  the  magistrate  who 
Bwore  him  to  the  return. 

The  CHIEF  JUSTICE.     It  is  not  the  return  that  is  oflFered, 
it  is  the  affidavit  necessary  to  take  out  the  writ.  i 

l£r.  BOYDEX.  I  was  laboring  under  a  mistake.  I  thought 
the  offer  was  to  read  the  return.  However  my  remarks  will 
apply  to  the  ofter  of  the  return  when  it  shall  be  made.  We 
do  not  eject  to  the  affidavit. 

The  CHIEF  JUSTICE.  It  is  the  affidavit  which  the  chief 
Jiistice  passed  ujx)n  before  he  issued  the  writ. 

Mr.  Manager  DUNHAM  read  in  evidenc*e  the  affidavit  as 
foUowfl : 

State  of  North  Carolina, 

Wake  County. 

Emory  B.  Holden,  attorney  for  the  petitioners  named  in  the 

forcing  petition,  makes  oath  that  he  has  heard  read  the  said 

petition ;  that  he  saw  said  i)etitioncr8  in  the  custody  of  the  said 

George  W.  Kirk,  in  the  court  house  at  Yanceyville,  and  knows 

that  the  said  Kirk  so  holds  and  detains  each  of  said  pctioners ; 

that  he  verily  believes  that  the  facts  stated  in  the  i>etition  are 

mbstantially  true  as  stated;  that  he  knows  tlic  petitioners, 

and  learned   tbe  tacts  as  stated  from   actual  observation,  and 

what  he  heard  from  them  and  otheri?. 

(Signed)  E.  U.  Holdkn. 

12 


174  COUKT   OF   IBU'EACHMENTB. 

Sworn  and  subscribed  before  mo  the  2l6t  day  of  July, 
A.  D.  1870. 

(Signed)  L.  D.  Harrison,  [J.  P.] 

Mr.  Manager  DUNHAM  read  in  evidence  the  petition  of 
Peter  11.  Williamson  in  tlie  words  following : 

State  of  North  Carolina, 
To  the  Honorable  Richmond  M.  Pearson,  Chief  Justice  of  tlie 

Sujweme  Court  of  North  Carolina : 

The  petition  of  Peter  H.  Williamson  respectfully  shows  to 
your  honor  tliat  he  is  a  citizen  of  the  county  of  Caswell  ki  said 
stiite — that  on  Thursday  the  21st  day  of  July,  1870,  he  was 
arrested  in  said  county  by  armed  men  purporting  to  be  acting 
under  the  authority  of  one  George  W.  Kirk,  and  that  he  is  now, 
and  has  been  ever  since  detained  in  custody  in  said  county  by 
the  said  Kirk  or  by  persons  under  his  authority,  against  tlie 
will  of  your  petitioner  and  without  any  lawful  authority  on 
the  part  of  said  Kirk  so  to  do — that  your  petitioner  had  com- 
mitted no  offence  against  the  laws  of  the  state,  nor  done  any 
thing  so  far  as  he  knows  to  warrant  his  arrest.  A  writ  of  hor 
hers  corpus  had  been  theretofore  issued  to  the  said  George  W. 
Kirk  l)y  the  Hon.  Andrew  Mitchell,  one  of  the  judges  of  the 
superior  courts  of  North  Carolina,  commanding  him,  the  said 
George  W.  Kirk  to  bring  before  him,  the  said  Mitchell,  the 
bodies  of  John  Kerr  and  others  then  alleged  to  bo  unlawfully 
detained  in  the  custody  of  him,  the  said  George  W.  Kirk, 
which  said  WTit  was  placed  in  the  hands  of  your  petitioner  to 
be  served  upon  the  said  Kirk,  and  your  petitioner  did  serve  the 
same  by  delivering  it  to  the  said  Kirk. 

The  said  Kirk  thereupon,  in  the  presence  ot  your  petitioner, 
tore  up  the  said  writ,  and  your  petitioner  left  and  had  got 
some  mile  and  a  half  from  the  village  of  Yancey  ville,  when  ho 
was  overtaken  and  arrested  by  a  party  of  said  Kirk's  men  and 
carried^back  to  Yancey  ville,  where  he  has  since  been  detained 
in  custody,  as  he  Inis  undei*6tood  and  believes,  by  the  orders  of 
the  said  George  W.  Kirk. 
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Tour  petitioner  farther  shows  that  he  is  ignorant  of  any 
^^  other  cliai]ge  gainst  him  than  the  serving  of  the  said  writ,  and 
that  he  was  arrested,  as  he  is  informed  and  believes,  without 
MJ  order  or  warrant  Irom  any  magistrate  or  judicial  officer — 
And  that  the  matter  of  the  said  arrest  has  not  been  examined 
and  adjudged  upon  any  ^vrit  ot  habeas  corjncs  heretofore  issued, 
to  the  knowledge  of  your  petitioner. 

In  consideration  of  the  premises,  may  it  please  your  honor, 
to  grant  to  him  a  writ  of  habeas  corpus^  to  be  directed  to  the 
said  George  W.  Kirk,  commanding  him  to  produce  the  body  of 
your  petitioner  before  your  Honor,  together  with  the  cause  of 
liis  arrest  and  detention,  to  the  end  that  he  may  be  restored  to 
hia  right  and  liberty  as  a  citizen  of  the  state. 
(Signed)  Battle,  Merrimon  and  Bracjo, 

Atty's  for  Petitioners. 

Mr.  Manager  DUNHAM  also  read  in  evidence  the  affidavit 
of  Gooige  Williamson,  in  the  words  following : 

State  of  North  Carolina, 

Wake  County. 
George  Williamson  being  duly  sworn,  says :  That  he  has  no 
P^nal  knowledge  of  the  tact  set  forth  in  the  foregoing  peti- 
"on,  not  having  seen  the  petitioner  in  actual  custody.     But 
he  has  heard  from  one  Stokes,  who  saw  the  petitioner  in  cus- 
tody, that  it  was  so,  and  that  the  petitioner  was  arrested  and  is 
detained  for  the  reason  stated  in  the  petition.    He  further 
swears  that  he  has  been  credibly  informed  that  the  facts  set 
forth  in  the  petition  are  true,  and  affiant  has  every  reason  to 
believe  that  they  are  true,  and  that  he  has  reasons  to  believe, 
and  does  believe  that  the  petitioner  is  yet  held  in  the  custody 
of  the  said  George  W.  Kirk,  having  heard  nothing  to  the  con- 
trary flince  he  wajs  arrested. 

(Signed)  George  Williamson. 

Sworn  and  subscribed  before  me, 

(Signed)  R.  M.  Pearson,  Ch'f  J.  S.  C,  at  RaleiglL 

July  24, 1870. 
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Mr.  MERRIMON.  We  now,  Mr.  Chief  Justice,  oftcr  the 
return  in  evidence. 

Mr.  BOTDEN.    We  object  to  the  admission  of  the  return. 

Mr.  GRAIIAM.  We  submit  that  it  is  equally  competent 
where  it  has  been  taken  cognizance  of  by  a  judicial  officer. 

The  CHIEF  JUSTICE.  The  presiding  officer  thinks  that 
it  would  be  better  first  to  read  the  writ. 

Mr.  GRAHAM.  It  would  be  more  orderly.  In  the  copy 
of  the  proceedings  which  has  been  furnished  here  the  proper 
succession  has  not  been  preserved. 

Mr.  Manager  DUNHAM  read  the  writ  in  the  words  iollow- 
lowing : 

State  of  North  Carolina. 
To  George  W.  Kirk — Greeting  : 

We  command  you,  That  tlie  body  of  John  Kerr,  being  con- 
fined and  detained  in  your  custody,  as  it  is  said,  together  with 
the  day  and  cause  of  his  capture  and  detention,  by  whatever 
name  he  may  be  called,  you  have  before  me,  Richmond  M.  Pear- 
son, chief  justice  of  the  supreme  court  of  the  State  aforesaid,  at 
the  chamber  of  the  supreme  court  in  the  city  of  Raleigh, 
immediately  after  the  receipt  of  this  writ,  to  do  and  receive 
what  shall  be  then  and  there  considered  in  his  behalf. 

Witness,  Richmond  M.  Pearson,  Chief  Justice  of  the  Supreme 
Court,  this  the  23d  day  of  July,  A.  D.  1870. 

(Signed,)  R.  M.  Pearson, 

Chief  Justice  Supreme  Court. 

Mr.  Manager  DUNHAM  then  read  the  order  appended  to 
the  writ  in  the  words  following : 

David  A.  Wicker,  Marshal  of  the  Supreme  Court,  is  hereby 
authorized  and  commanded  forthwith  to  make  service  of  this 
writ  on  6.  W.  Kirk,  as  provided  by  law  in  such  cases,  and 
make  return  how  he  has  executed  the  same  at  Raleigh. 

(Signed,)  R.  M.  Pearson, 

Chief  Justice  Supreme  Court 
July  30, 1870. 
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Mr.  MERRIMON.  We  now  read  the  return  of  the  officer. 
Mr.  BOYDEN.  Mr.  Chief  Justice,  upon  reflection  it  strikes 
me  that  this  is  not  tlie  return  of  any  officer — of  any  sheriff  or 
constable — hut  of  a  private  individual.  We  admit  tliat  if  it 
were  a  precept  directed  to  any  known  officer  of  the  land,  his 
return  would  be  evidence,  but  being  directed  to  a  private  indi- 
vidual it  cannot  be  admitted.     Who  is  it  directed  to  ? 

Mr.  MEREIMON.  It  is  directed  to  the  marshal  of  the 
supreme  court. 

Mr.  BOYDEN.     I  suggest  that  even  if  it  is  directed  to  tlie 
marshal,  it  still  comes  within  the  rule,  it  being  no  part  of  the 
ordinary  business  of  the  marshal  of  the  supreme  court  to  servo 
vhts  of  haJjeas  corpus^  hence  the  same  rule  will  apply.     If  his 
return  was  made  in  any  case  pending  before  the  supreme  court 
as  a  court  of  record  and  hence  within  his  duty,  it  would  be  evi- 
dence.   But  this  was  not  before  the  supreme  court  at  all.     It 
^as  a  proceeding  before  the  chief  justice   at  chambers;  and 
tiierelore  he  is  not  an  officer  in  the  sense  in  which  that  word  is 
^and  his  return  cannot  be  taken  or  proved. 

Mr.  BEAGG.     Mr.  Chief  Justice  and  Senators,  the  chief 

Justice  had  a  riglit  to  designate  any  one  to  execute  this  process, 

*^d  having  designated  Mr.  Wicker,  who  was  at  that  time  a 

Marshal  of  the  supreme  court,  he  is  p^'o  hxBC  vice  an  officer  to 

^%ute  this  process,  and  his  return  having  been  received  and 

Passed  upon  by  the  chief  justice,  it  is  sufficient  without  any 

ftither  proof.     The  chief  justice  well  knew  his  duty  at  that 

f^flie  under  the  law,  and  having  designated  Mr.  Wicker,  who 

^B8  an  offic*er  of  the  court,  that  officer  served  the  writ,  and 

iaring  served  it,  made  his  return,  as  it  was  his  duty  to  do,  and 

the  chief  justice  having  received  and  passed  upon  the  return  as 

valid,  as  appears,  nothing  further  can  be  said. 

Mr.  BOYDEN.  Mr.  Chief  Justice,  the  gentleman  has  not 
met  my  point  at  all.  It  is  not  denied  that  the  chief  justice  had 
a  right  to  appoint  any  man  to  serve  the  writ,  but  that 
judicial  officer  was  not  sitting  as  a  court  of  record  and  Mr. 
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Wicker  did  not  act  as  an  officer  of  a  court  of  records  and  there- 
fore the  return  must  be  proven.     That  is  the  point  in  the  case. 

Mr.  GRAHAM.  Mr.  Chief  Justice,  we  think  we  under- 
stand the  point  and  it  is  tliis,  that  wlien  an  officer  is  especially 
deputed  and  his  action  is  recognized  by  the  tribunal  which  is 
to  act  upon  his  return,  that  recognition  does  give  it  the  same 
credit  wherever  the  proceedings  may  be  examined  as  if  he  had 
been  a  regularly  appointed  officer.  The  judicial  magistrate 
who  gives  the  deputation  confers  an  authority  for  the  execution 
of  the  writ,  and  when  the  return  is  made  and  is  treated  as  a 
valid  return  by  that  judicial  officer,  where  is  the  authority  that 
holds  that  such  a  return  is  not  to  be  treated  elsewhere  pre- 
cisely as  if  it  had  been  made  by  an  officer  appointed  originally 
by  law.  In  this  instance  the  judge  made  the  officer — consti- 
tuted him  as  an  officer  for  that  purpose — and  his  action  is  the 
^uame  as  if  he  had  been  an  officer  whose  business  it  was  to  exe- 
cute such  process. 

The  CHIEF  JUSTICE.  The  presiding  officer  is  of  the 
opinion  that  the  return  made  to  the  chief  justice  may  be  read 
without  further  proof,  the  chief  justice  having  passed  upon  it 
at  the  time. 

Mr.  MERRIMON.  Mr.  Chief  Justice,  the  ruling  having 
teen  made  we  put  these  papers  in  evidence.  We  have  read 
a  specimen. 

The  CHIEF  JUSTICE.  You  had  better  read  the  return 
made  by  the  marshal  who  served  the  writ. 

Mr.  Manager  DUNHAM  read  the  return  in  the  words  fol- 
lowing : 

I  executed  the  within  writ  by  leaving  a  copy  thereof  with 
George  W.  Kirk,  at  the  court  house  in  Yanceyville,  Caswell 
county,  N.  C,  this  first  day  of  August,  1870. 

(Signed)  David  A.  Wicker,  Marshal. 

M.  MERRIMON.  Mr.  Chief  Justice,  we  now  offer  in  evi- 
dence a  case  which  will  raise  the  point  which  the  deendant's 
<3ounsel  desire  to  raise. 
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Mr.lfanager  DUNHAM  read  the  'petition  of  Adolplnis  Gr. 
Moore  in  tlic  words  following : 

State  of  North  Carolina. 
To  die  IIonoraLle  Iliclimond  M.  Pearson,  Chief  Justice  of  the 
Saprerae  Conrt : 

The  petition  of  Adolphus  G.  Moore,  a  citizen  of  the  county 
of  Alamance,  in  said  state,  respectfully  sheweth  unto  your  honor 
tbt  on  Friday  morning,  the   15th  day  of  July,   A.   D.  1870, 
while  he  was  about  his  daily  and  lawful  business  in  said  county, 
lie  was  arrested  and  detained  by  a  squad  of  persons  purporting 
to  be  soldiers;  that  he  was  informed  that  he  was  arrested  by 
the  order  of  one  George  W.  Kirk,  claiming  to  exercise  authority 
as  a  military  officer;  that  ho  was  forced  by  the  said  squad  of 
soldiers  to  proceed  to  the  headquarters  of  the  said  George  W. 
Kirk,  who  informed  him  that  he  was  arrested  by  the  order  of 
J"A  the  said  George  W.  Ivirk,  and  that  he  acted  under  the 
order  of  his  superior  officer,  ])ut  who  that  superior  officer  was 
he  did  not  state ;  that  the  said  George  W.  Kirk  so  seized  your 
petitioner  and  holds  him  since  in  custody,  and  deprives  him  of 
liis  liljcrty  and  refuses  to  allow  him  to  go  at  large,  as  he  has  a 
''^Iittodo;  that  he  demands  of  the  said  George  W.  Kirk  to 
how  for  what  cause  he  was  so  arrested,  but  he  refused  to  state 
*^v  cause  for  such  arrest  and  detention,  and  to  allow  petitioner 
"is  liberty;  that  petitioner  offered  to  give  bail  in  any  reasona- 
ble sum  of  money  that  might  be  required ;  that  he  was  denied 
^eh  bail,  and  the  said  Kirk  declared  he  would  not  take  bail  in  ' 
fie  sum  of  one  million  dollars;  that  he  has  no  knowledge  of 
^e  cause  of  his  said  arrest,  and,  in  fact,  there  is  no  cause  lor  the 
^c;  that  petitioner  is  a  quiet,  peaceable  and  law-abiding  citi- 
zen, and  has  not  committed  any  offence  to  his  knowledge ;  that 
sa/d  arrest  was  made  without  any  proper  warrant  or  lawiFul 
antliority  to  the  knowledge  of  the  petitioner ;  that  he  has  made 
demand  of  the  process  of  law,  and  copies  of  the  same,  authorizing 
such  arrest,  and  none  has  been  given  or  produced  ;  that  said 
arrest  is  illegal,  because  it  was  made  without  warrant  ot  law,  or 
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any, lawful  authority ;  that  the  said  matter  of  the  said  arrest  and 
-detention  has  not  been  adjudged  upon  any  prior  writ  of 
habeas  corjms  heretofore  granted. 

In  tender  consideration  of  the  premises,  your  petitioner  prays 
your  honor,  to  grant  unto  him,  the  writ  of  haheas  co^^/iis  to  be 
directed  to  the  said  George  W.  Kirk,  commanding  him  forth- 
with to  produce  your  petitioner  before  your  honor,  together 
with  any  cause  for  such  arrest  and  detention,  to  the  end  that 
your  petitioner  may  be  restored  to  his  rights  and  liberty  as  a 
citizen  of  the  state.  E.  S.  Parker, 

A.  S.  Merrimon, 
Attorneys  for  Petioner. 

Mr.  Manager  DUNIIAM  also  read  in  evidence  the  affidavit 
of  E.  S.  Parker  in  the  words  following  : 

State  of  North  Carolina. 

E.  S.  Parker  makes  oath  that  he  has  heard  read  the  forego- 
ing petition,  and  that  the  same  is  substantially  true ;  that  he, 
as  counsel  for  the  said  petitioner,  saw  the  said  George  W. 
Kirk,  and  asked  him  for  the  authority  for  such  arrest  and 
detention ;  that  the  said  Kirk  gave  his  authority  as  stated  in 
the  foregoing  petition,  and  affiant  knows  that  he,  the  said 
Adolphus  G.  Moore,  is  so  held  and  detained  by  the  said 
Oeorge  W.  Kirk,  who  stated  to  affiant  that  he  had  no  warrant 
or  process,  other  than  a  military  order  for  the  arrest  and  de- 
tention aforesaid  of  the  said  Adolphus  G.  Moore. 

E.  S.  Parker. 

Sworn  and  subscribed  before  me,  this  IGtli  day  ot  July,  A. 
D.  1870.  Wm.  H.  Bagley,  Clerk. 

Mr.  Manager  DUNHAM  also  read  in  evidence  the  order 
that  the  writ  issue  in  the  words  following : 

State  op  North  Carolina. 
To  George  W,  Kirk,  Greeting ; 

Let  the  writ  issue  as  prayed  for  in  the  above  petition. 

E.  M.  Pearson,  Ch'f  J.  S.  C. 

At  Chambers,  I6th  July,  187U. 

Mr.  Manager  DUNHAM  also  read  the  writ  issued  in  the 
case  of  Adolpus  G.  Moore  in  the  words  following: 
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State  of  North  Carolina. 
To  George  W.  Kirk,  Greeting: 

We  command  you,  that  the  body  of  Adolphus  G.  Moore, 
l)eiijg  confined  and  detained  in  your  custody,  as  it  is  said,  to- 
gether with  the  day  an  •  cause  of  his  capture  and  detention, 
U  whatever  name  he  may  be  called,  you  have  before  me, 
Kiclimi.nd  M.  Pearson,  Chief  Justice  of  the  Supreme  Court  of 
the  State  aforesaid,  at  the  chamber  of  the  supreme  court  in 
the  city  of  Ilaieigh,  immediately  after  the  receipt  of  this  writ, 
to  do  and  receive  what  shall  be  then  and  there  consideied  in 
bis  l>ehalf. 

Witness,  lii(*hmond  M.  Pearson,  Chief  Justice  of  the  Su- 
preme Court,  this  Ihe  16th  day  of  July,  A.  D.  1870. 

Richmond  M.  IiEarson,  ChY  J.  8.  C. 
Mr.MERBIMON.     We  now,  Mr.  Chief  Justice,  offer  to 
read  the  affidavit  of  McAllister. 
Kr.  BOYDEN.     On  what  ground  do  you  offer  it? 
Mr.  MERRIMON.     On  the  ground  that  he  served    the 
process. 

Mr.  BOYDEN.  It  soems  to  me,  Mr.  Chief  Justice,  that 
that  cannot  be  evidence  in  this  case,  unless  it  is  proven.  Mr. 
McAllister  was  not  an  officer.  lie  was  a  private  individual, 
**nd  we  do  not  know  whether  he  served  it  or  whether  he  ever 
"^ade  the  return.  This  suggestion  about  a  r/uani  record  does 
"f't  help  the  case.  QnaKi  records  are  not  records.  Records 
priive  themselves ;  tjuam  records  do  not  prove  anything.  We 
^nnot  see  how  this  testimony  can  be  allowed  here  against  this 
respondent  without  proof. 

Mr.  MCJRRIMON.    Mr.  Chief  Justice  and  Senators,  suppose 

that  the  chief  justice  had  said,  on  the  occasion  of  issuing  this 

writ,  as  further  action  in  that  behalf  had  by  him,  "  It  appears 

"  to  me  that  the  writ  heretofore  issued  by  me  to   George  W. 

"Kirk  has  been  duly  delivered  to  him  by  A.  C.  McAllister," 

and  that  thereupon  the  chief  justice  should  go  on  and  take 

action,  I  ask  the  gentlemen  on  the  other  side  if  they  could 

qnestion  that  act.     The  chief  justice  has  decided  the  matter 

and  hasdetermined  in  a  judicial  way  according  to  law  that  the 
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particular  facts  exists,  and  aoc'ording  to  every  rule  of  law  tli< 
eanuot  he  questioned  in  this  eollateral  way.  This  nieniori 
made  by  3'our  honor  must  speak  for  itself.  It  must  spej 
everywhere.  It  cannot  l)e  attacked  colhxterally ;  and  if  tl 
gentlemen  desire  to  invalidate  this  proceeding  they  must  i 
stitute  a  proceeding  dii'ectly  for  that  puri)ose.  It  stands  ae 
memorial  made  l>y  a  proper  judicial  otiicer  and  is  to  he  read 
true  wherever  it  is  material  it  should  he  rea4l  whether  in  (* 
court  or  in  another  court.  This  is  not  onlv  so,  sir,  as  it  seci 
to  me,  on  principle,  hut  it  is  so  on  authority.  While  I  ha 
heen  sitting  here,  I  have  turned  to  the  general  ruletis  laiddov 
in  lloscoe  on  criminal  evidence,  ]>age  1.  The  language  used 
that,  "  upon  the  principle,  the  records  and  proceedings  i 
''  courts  of  justice  existing  in  writing  are  ])rimary  evidence  ( 
'•  the  facts  there  recorded."  It  is  the  highest  evidence;  am 
therefore,  sir,  if  it  were  needed  to  prove  what  McAllister  di 
as  to  making  a  return,  it  would  he  only  necessary  to  produe 
this  paper  as  part  and  parcel  of  the  proceeding  l>etoi'e  yon 
honor. 

l>ut,  sir,  we  have  a  decisi(»n  in  our  own  courts  upon  this  siil 
ject  in  which  it  was  solemnly  adjudged  that  a  return  of  th 
sort,  when  it  is  ado]>ted  and  recognized  hv  the  court,  isywwi 
faciv  true.  That  was  in  the  case  of  a  siH'cial  deput}'  sherii 
and  the  return  was  received  hv  the  court,  which  held  that 
was  i^rimafane  to  he  taken  as  ti'ue  hecause  a  court  had  r 
ceived  it  and  acted  upon  it;  hut  it  was  held  in  that  case  tlw 
the  return  might  he  contnidicted.  I'ut,  sir,  I  go  fuither  hei 
and  sav  this  return  here  was  not  material,  Iinean  so  far  as  tlio« 
records  are  concerned,  for  it  must  have  appeared  to  tlie  CirH 
Justice  that  Kirk  had  heen  served  with  the  writ. 

But,  sir,  it  is  well  enough  to  conu»  to  the  point  and  « 
exactly  how  this  matter  stands.  At  the  time  this  first  writ  wi 
issued  hy  the  chief  justice,  neither  he  nor  the  wunsel  wei 
aware  of  the  fact  that  our  new  act  u])on  the  suhject  of  halm 
corpus  prescribed  who  should  serve  the  writs.  It  was  sv 
posed  that  the  law  was,  as  it  was  under    tiie  common  law,  th 
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'^^  v/xkIj  could   serve  the   writ,  and  it  was,  therefore,  that  Q>1. 

^•'cAlligter,  a  man  who  was  not  an  officer  but  merely  a  citizen 

**^"  the  State,  was  charged  with  these  writs  to  deliver  them  to 

*Virk.    Col.  McAllister  did  so  deliver  them  and  made  an  affi- 

*lit\  it  which  we  now  pro}>ose  to  have  i*ea<l  as  ])art  and  ])areel  of 

t lie  proceedings  Ix'fore  the  chief  justice.     After  that  it  tumeil 

<»iit,  on  looking  at  the  new  statute,  that  the  law  provided  that 

**  tlie  writ  of  haltean  vitrpufn  may  he  served  hy  any  qualified 

•"*  voter  of  the  state  thereto  authorized  by  the  court  or  judge 

*•  onlering  the  same."     The  material  ])oint  was  that  McAllister 

hail  not  lK*en    specially  deputed   by  the  chief  justice  to  de- 

Viverthis  writ  although  he  was  an  elector  and  did  serve  it. 

Bnt  the  service  was  recognized  by  the  chief  justice  and  acted 

^pon.    McAllister  made  the  affidavit  which  we  now  pro])o8e  to 

pntin  evidence,  and  the  chief  justice,  in  his  opinion,  in  speak- 

"ijjof  the  fact,  said  that  "  upon  proof  of  service,  and  the  failure 

"<^f  Col.  Kirk  to  return  the  writ,  the  counsel  of  the  prisoner 

^^I'ubmitted  two  motions.''     So  that  the  chief  justice,  before  he 

proceeded  to  deliver  an  opinion   at  all,  determined  that  the 

^ntliad  been  duly  served.     But  suppose  it  were  material  that 

'^^lionld  have  I )een  served   by  some  elector  of  the  state,  spe- 

wally  deputed,  I  take  it  that  that  does  not  exclude  the  common 

'*^  method.     The  statute  does  not  pn)vide  that  the  writ  shall 

*8en'ed  in  that  way,  and  in  no  other.     It  is  merely  directory, 

*^^l  I  take  it  that  the  chief  justice  took  that  view,  because  it 

^'^not  contended  at  the  time  that  the  service  was   not  suffi- 

^cnt,and  all  the  action  that  was  had  was  based  upon  it. 

Iliis  much,  sir,  upon   the  merits  of  the  cpiestion  which  the 

S^tleman  presents  by  way  of  oi)p4)sition  to  the  affidavit.     And 

^oir  to  get  back  to  where  we  started,  without  reference  to  the 

wierits,  we  contend  that  the  chief  justice  having  adjudged  that 

'tH-w  duly  served  and  have  adopted  it  as  a  part  and  i)arcel  of 

rtic  proceedings  before  him,  the  affidavit  of  McAllister,  it  must 

be  read  88  part  and  parcel  of  the  proceedings  and  it  cannot  be 

qncstioned  in  this  collatant  way. 

Mr.  SMITH.     Mr.  Chief  Justice,  T  cannot  at  this  moment 
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lay  my  liand  \\iH>n  it,  l)iit  my  impreBBion  is  that  the  cliie: 
justice  held  during  the  progress  ot  these  cases  before  him  thai 
the  writ  could  not  be  sei-^'ed  by  any  but  one  of  the  lawful  offi 
cers  ot  the  state  without  the  previous  designation  of  the  per 
son  by  whom  it  was  to  be  executed.  Whether  I  am  correc 
as  to  that  point  having  been  ruled  or  not,  it  is  ver\-  clear — 

The  CHIEF  JUSTICE.  Yon  will  find  it  in  the  opinion  ii 
the  case  of  Kerr. 

Mr.  SMITH.  It  is  very  clear  to  my  mind  that  that  is  thi 
coiTect  ruling  whether  made,  as  I  understand  it,  or  not.  A 
wril  of  halxiUH  rorjxi^  is  not  directed  to  any  officer  whatever 
It  is  a  command  directed  expressly  by  the  authority  issuinf 
it  to  the  party  alleged  to  be  illegally  detained  a  prisoner 
The  habeas  a/r/ntM  act  expressly  requires,  as  we  undeinstaud  it 
that  the  court  or  jtidgo  issuing  the  writ,  if  it  be  directed  fi 
any  other  than  the  officer,  shall  designate  the  person  to  serv 
it.  Section  32  of  the  act  of  1868  and  1869  j>rovide8  that  " 
*'  writ  of  hal^usrorjnts  may  hv  served  b^  any  quailfied  electa 
*'  of  this  state  thereto  authorized  by  the  court  or  jud^*  allo^ 
"  ing  the  same." 

I  have  now  in  my  hand  tlio  oj)inion  of  the  chi<  f  justice  d« 
livered  in  the  (;a«o  referred  to. 

*' George  Williamson  was  not  authoriz<*d  by  me  to  male 
"  service  of  the  writs  upon  Col.  Kirk.  In  the  case  of  Moot 
'*  and  others,  when  the  writs  were  signed,!  asked  the  counsel 
"  *  shall  I  order  witnesses  to  be  sunnucmed  i'  the  reply  was,  *  we 
*'  will  attend  to  that  matter.'  I  added,  *  whom  shall  I  author- 
"  ize  to  serve  the  writs  V  and  was  answered,  '  the  sherift*  of  Ala- 
'•  mance  is  under  arrest ;  we  will  get  some  one  to  serve  them, 
"  and  make  affidavit  of  service.'  1  was  thinking  about  the  old 
*'  /micas  corjnui  act,  and  supposed  the  late  act  had  changed  the 
"  law.  Why  the  counsel  of  the  petitioner  did  not  ask  to  Imve 
*'  some  elector  authorized  to  serve  the  writs,  is  a  matter  not 
'*  known  to  me.  Far  be  it  from  me  to  believe  that  the  omis- 
*'  sion  was  of  purpose  to  bring  about  a  collision,  On  the  con- 
**  trary,  I  believe  it  was  «?,  hmajitU  inadvertence  on  their  part 
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^  it  Was  on  mine,  in  not  looking  at  the  provisions  of  the  new 
*^flfea*  corpus  act. 
^    'But  so  it  ifi — ^tlie  matter  passed,  and  on  tlie  application  for 
^,  ^fce  rats  in  favor  of  Kerr  and  others,  I  signed  the  writs,  and 
^otliing  was  said  about  the  sen-ice. 
^      ^^It  thus  has  happened,  that  the  person  who  serv^ed  tlie  writ 
for  Moore  and  others,  and  tlie  person  wlio  attempted  to  serve 
tie  writs  for  Kerr  and  others,  were  not  authorized  to  do  so ; 
and  Colonel  Kirk  was  justified  in  treating  Williamson  as  an 
intruder  into  his  camp,  tlie  more  aggravated  because  Wil- 
*  liamson  was  one  of  the  insuri^^ents  of  the  countv  of  Caswell." 

I  read  that  much  of  the  opinion  of  the  chief  justice  upon 

line  trial  of  these  matters,  because  it  fully  establishes  what  we 

rloink  to  be  the  plain  intei'pi-etation  of  the  statute  on  that  sub- 

\  €2<it,  that  where  a  party  goes  outside  of  the  sworn  officer  of  the 

la.w  to  deliver  copies  of  an  impoi*tant  process  issued  by  a  judge, 

it:  Is  necessary  that  tlie  party  so  acting,  should  be  first  designated 

3.Tid  appointed  by  the  judge  to  execute  it.     If  that  be  so,  we 

feliotild  object  to  the  reading  of  his  paper,  if  it  were  shown  to 

have  been   on  affidavit,  or  in  any  other  form,  because  of  the 

seniee  of  the  process  being  void  ;  and  as  was  said  by  the  chief 

i^tice.  Col.  Kirk  was  not  re<j[uired  to  obey  it,  or  to  permit  the 

P^rty  to  approach  his  wimj). 

But  in  addition  to  what  I  have  said,   (and  it  applies  to  all 
^ese  cases,)  I  take  it  that  these  returns  have  no  validity  at  all, 
except  so  far  as  they  illustrate  what  follows.     They  are  no  evi- 
<l6&ce  except  against  parties  and  privies  of  any  fact  which  is 
stated  in   any  one  of  them.     They   are    evidence    of  them- 
selves, of  their  existence ;   and  whateverflows  from   the   ex- 
^€nce  of  such  a  paper  or  results  from  it;  may  be  intended 
ty  the  production  of  the  paper,  but  no  foct  can  be  inferred 
of  tlie  truth  of  anj-thing  contained  in  it,  to  the  prejudice  of 
«iy  one,  whatever,  outside  of  the  proceedings.     But  we  in- 
fiifit  fiirther,  that  this,  of  all  papers,  ought  to  be  shown  to  be  valid 
when  produced  in  evidence.     Can  it  be  possible  that  it  is  neces- 
ttuy,  to  have  proof,  to  give  validity,  as  evidence,  to  the  act  of 
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the  chief  jastice  of  the  stAte,  and  jet  we  can  produce  a  paper 
ciited  by  a  subordinate  officer  without  any  proof  of  its  gennine- 
ness  at  all  ?  That  you  are  required  to  show — ^that  the  papers 
purporting  to  have  been  signed  by  the  chief  justice,  was  infiust 
signed  by  him ;  and  yet  it  is  contended  that  you  are  not  requir- 
ed to  show  that  the  act  of  some  officer  before  him  was  gamine. 
That  is  the  argument  of  the  other  side. 

We  desire  also  to  interpose  our  objection  to  the  competency 
of  the  evidence  produced,  so  far,  to  be  heard  at  all.  It  is  is  fiiir 
tliat  we  understand  for  what  purpose  the  gentlemen  offer  the 
testimony  beyond  tlie  proof  of  the  existence  of  it,  as  a  paper  con- 
nected 'v^'ith  the  proceedings  taken  before  the  chief  justice.  It 
it  is  oifcred  witli  the  'saew  of  establishing  any  feet  whatever 
which  is  recited  in  any  of  the  proceedings,  then  we  must  object 
to  it,  in  that  point  of  view  as  inadmissable  evidence. 

Mr.  GEAIIAM.  Mr.  Cliief  Justice  and  senators,  the  ques- 
tion here  is,  what  did  the  chief  justice  do  on  this  occasion  i 
Uis  proceeding  we  arc  inquiring  into.  He  issued  a  writ.  Mc- 
Allister comes  into  court  with  the  writ,  or  a  copy  of  it,  and 
makes  a  return.  Did  the  chief  justice  recog!iize  that  return  ? 
I  suppose  there  is  no  doulxt  about  tliat.  If  he  did,  it  is  the 
same  thing,  sir,  as  if  lie  had  deputed  him  in  the  beginning.  I 
do  not  knov/  that  I  can  repeat  the  old  maxim  in  Latin,  but  it  is 
in  English  that  ''  everything  which  is  recognized  as  done,  is 
"  considered  Jis  having  been  ordered  from  the  beginning."  And 
here,  sir,  the  judge  before  whom  this  return  was  made,  recog- 
nized the  return  as  having  been  made  by  a  proper  person,  whe- 
ther officer  or  not,  and  proceeded  to  act  upon  that  return.  No 
objection  was  taken  in  the  proceedings  to  the  return  at  the 
time,  or  if  there  was  it  is  now  res  adjudicata  just  as  much  as 
the  fact  that  the  writ  issued.  That  being  the  case,  it  does  not 
matter  who  made  the  senace,  and  it  is  just  the  same  thing  as 
if  the  chief  justice  had  deputed  this  man  firom  the  beginning  to 
serve  this  writ. 

Mr.  BRAGG.  I  desire  to  add  a  few  words  to  what  has  been 
already  said.    It  seems  to  me,  Mr.  Chief  Justice  and  [senators^ 
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tbi  this  whole  difleiueion  is  out  of  place — at  least  upon  the 

pirt  of  die  gentlemen  on  the  other  Bide — ^for  the  respondent 

1^8  here  expressly  admitted  that  this  writ  was  issued  by  the 

<^  justice  in  the  case  of  Moore  and  others  and  was  served^ 

He  cumot  be  allowed  to  controvert  the  fkct  now.    We  take 

die  ground  that  it  is  unnecessary  to  read  this  affidavit,  that  the 

duef  justice  has  entertained  jurisdiction  of  the  whole  matter 

ttid  delivered  his  opinion  in  the  case  after  notifying  tlie  gov-^ 

<aiKir,  who  appeared  before  him  by  counsel  and  as  we  expect  to 

>how,  and  when  the  attachment  was  asked  for  against  Kirk,  the 

Aief  justice  directed  a  copy  of  tJiis  opinion  to  be  served  upon 

4e  governor,  and  that  thereupon  the  governor  declined  to 

ttufle  the  prisoners  to  be  surrendered  to  the  civil  authorities^ 

Huit  is  the  point  of  this  whole  matter.    Let  us  see  what  the 

^pondent  says  in  his  answer,  for  I  say  tliat  he  has  admitted 

•eirice. 

"And  this  respondent  further  admits,  that   George   AV, 

^Kirk,  Colonel  commanding  the  said  body  of  militia  in  Ala- 

"mance  county,  did,  for  good  and  sufficient  cause,  arrest  and 

**  detain  the  said  Adolphus  G.  Moore,  named  in  said  fifth 

"article,  and  that  the  said  arrest  and  detention  was  appro v-^ 

"ed  of  by  this  respondent  as  governor  of  Korth  Carolina, 

"Furthermore  this  respondent  admits  that  the  said  Adolphus 

"6.  Moore  applied  to  the  honorable  Richmond  M.  Peai*son, 

"chief  justice  of  Korth  Carolina,  for  the  writ  of  habeas  ca/^jxis^ 

"to  the  end  set  forth  in  the  fiftli  article,  and  that  the  said  cliiet 

"justice  caused  the  said  writ  to  be  issued  and  directed  to  the 

"  said  George  W.  Kirk,  commanding  him  to  produce  the  body 

"  of  said  Moore  at  the  time  and  place  alleged  in  said  fitYli 

^  article,  and  tliis  respondent  further  admits  that  the  said  writ 

^  was  served  on  the  said  Kirk,  and  that  the  said  Kirk  made  no 

^  retam  thereto  and  refused  to  obey  the  same,  and  that  this 

^  fiJlure  on  the  part  of  said  Kirk  to  make  return  to  said  writ 

•*  and  to  produce  the  body  of  the  said  Moore  in  obedience 

M  thereto,  was  done  by  the  order  of  this  respondent  as  governor 

«"  of  North  Carolina*" 
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Mr.  BOYDEN.  I  do  not  understand  how  that  reading 
helps  their  case.  In  the  first  place,  Mr.  Chief  Justice,  I  take 
his  objection,  that  they  have  no  right  to  take  up  the  time  of 
this  honorable  court  in  proving  matters  that  tliey  say  are  ad- 
mitted, and  even  if  they  have,  there  is  no  rule  of  law  that  they 
can  prove  facts  in  an  illegal  way.    That  is  all  I  wish  to  say. 

The  CHIEF  JUSTICE.  The  presiding  officer  is  of  the 
opinion  that  the  paper  may  be  read  as  far  as  it  proves  the  service 
of  the  writ  of  the  hahem  car^pics^  but  not  in  regard  to  the  other 
matters  which  were  added  for  the  purpose  of  founding  a  motion 
against  Kirk  indi\adually.  That  would  be  outside  of  this  case. 
The  return  can  be  read  so  far  as  to  show  the  service. 

Mr.  Manager  DUNHAM  read  as  foUcws  : 

"A.  C.  McAllister  makes  oath,  that  on  Sunday  the  J  7th  of 
''July,  1870,  between  the  hours  of  10  and  11  o'clock  A.  M.,  in 
"  the  county  of  Alamance  on  the  highway  leading  from  Com- 
"  pany  Shops  in  said  coimty,  to  Yanceyville,  in  the  county  of 
'^  Caswell,  in  said  state,  about  nine  miles  from  said  Company 
''  Shops,  he  delivered  to  George  W.  Kirk  who  was  at  that 
time  " 

Mr.  BOYDEN.  We  obj  ect  to  anything  further.  We  admit 
that  McAllister  executed  the  writ  and  made  the  return. 

Mr.  MERRIMON.    We  desire  to  prove  it. 

The  CHIEF  JUSTICE.  That  is  admitted.  Tlie  presiding 
officer  is  of  the  opinion  that  it  cannot  be  read  except  for  that 
purpose  and  not  for  other  niattei*s  which  are  irrelevant. 

Mr.  BRAGG.  If  it  is  admitted  independent  of  the  answer 
we  do  not  wish  to  put  the  whole  answer  in  evidence. 

The  CHIEF  JUSTICE.    That,  I  suppose,  is  your  object. 

Mr.  MERRIMON.  Do  the  counsel  consider  these  papers 
in  ?     They  have  raised  the  point. 

Mr.  BOYDEN.  No,  sir;  we  consider  them  in  as  they  are 
introduced  and  admitted. 

Mr.  MERRIMON.  The  court  will  perceive  by  looking  at 
the  certified  copy  that  this  is  a  very  long  document  It  eon- 
tains  the  petitions  and  the  writs  of  habeas  corpus  \^\yedi  by  the 
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cWef  justice,  and  tlie  returns  made  to  the  writs,  and  the  opinion 

of  the  chief  justice  in  the  several  matters  before  him.    We  have 

offered  to  put  the  whole  in  evidence.     The  question  is  whether 

tliey  ghall  be  considered  in  evidence  or  whetlier  we  shall  detaui 
the  senate  by  reading  all  these  papers  now. 

The  CHIEF  JUSTICE.  You  put  the  whole  in  including 
the  affidavit  of  service  ? 

Mr.MERRIMON.    Yes,  sir. 

The  CHIEF  JUSTICE.  Tliat  has  been  withdmwn  ui>on 
the  admission  of  the  service  of  the  writs  on  Col.  I\irk  which 
wasall  that  the  aflSdavit  proved,  in  the  opinion  of  the  presiding 
officer. 

Mr.  MERRIMON.  If  that  is  admitted,  we  withdraw  the 
offer  of  the  affidavit^ — if  it  is  admitted  that  it  was  served. 

The  CHIEF  JUSTICE.  Better  consider  it  witlldra^v^l  and 
P^tin  the  paper  except  the  affidavit.  That  can  be  done  with 
the  consent  of  tlic  counsel  for  the  respondent. 

Ifr.  BOYDEN.    We  insist  upon  its  being  read. 

Mr.  MERRIMON.  Mr.  Chief  Justice,  we  insist  that  it  is 
competent  for  the  senate  to  admit  the  paper  without  its  being 
read.  We  think  it  is  trespassing  too  much  upon  the  court 
to  insist  upon  the  reading  of  this  long  document. 

Mr.  GRAHAM.  In  regard  to  the  affidavit,  Mr.  Chief  Jus- 
tice, we  think  that  in  lieu  of  reading  it,  there  should  be  an 
ciitryof  an  admission  of  the  regular  service  of  the  writ. 

The  CHIEF  JUSTICE.  Certainly.  The  presiding  officer  sup- 
poses tliat  the  counsel  should  make  that  admission  to  be  entered 
ID  place  of  the  affidavit.  But  he  is  of  the  opinion  that  it  is  tlie 
^igUofthe  respondent  to  have  all  the  papei's  offered  read, 
tender  the  constitution  an  accused  party  is  to  be  confronted  by 
"W  accnser  and  witnesses,  and  if  the  counsel  for  the  respondent 
^^ire  it,  there  is  no  alternative  but  to  put  in  the  whole. 

Senator  MERRIMON.  Mr.  Chief  Justice,  I  understimd 
"^  testimony  is  admitted  to  save  time,  that  it  is  to  be  printed 
*rf  the  reading  dispensed  with  for  the  present. 

Senator  MOORE.    I  object,  Mr.  Chief  Justice,  as  a  member 
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t)f  tliifi  court,  to  dispensing  with  the  reading  of  diese  papel 
I  have  got  my  opinion  to  render  as  a  juror  on  the  pendin 
questions,  and  I  desire  to  do  so  intelligibly.     I  tliink 

Senator  GILMER.  I  submit  as  a  question  of  order  that  I 
the  rules  of  this  court,  no  question  is  debatable  by  senato 
except  by  the  consent  of  the  senate. 

The  CHIEF  JUSTICE.    The  gentleman  from  Craven 
not  in  order  unless  the  senate  allows  him  to  be  heard.     Tl 
presiding  officer  is  of  the  opinion  that  to  print  tlie  whole  of  tl 
documents  as  suggested  by  the  senatol*  from  Guilford,  would  1 
to  print  the  same  things  in  thirty  or  forty  cases. 

Senator  GILMER.  It  was  not  I  that  made  the  suggestic 
about  printing,  it  was  the  senator  from  Buncombe  [Mr.  Me 
rimon.] 

Senator  MERRIMON.  I  made  the  suggestion,  Mr.  Chi( 
Justice,  to  save  the  time  of  the  reading  these  documents.  T^ 
will  have  the  opportunity  to  read  them  when  they  are  printc 
and  laid  upon  our  desks  to-morrow.  I  cannot  see  the  neeessil 
of  consuming  so  much  time. 

Senator  MOORE.  I  rise  to  a  question  of  order.  The  que 
tion  is  not  debatable. 

Mr.  BxVDGER.  Mr.  Chief  Justice,  it  may  be  that  there  a: 
certain  parts  of  these  papers  which  are  not  evidence  and 
does  seem  to  me  that  the  respondent  has  a  right  to  hear  thei 
read  before  they  are  printed  as  a  part  of  the  evidence  in  tl: 
case,  in  order  that  he  may  object  to  such  portions  of  them  i 
arc  incompetent ;  and  I  now  solemnly  protest  in  the  name  < 
the  respondent  against  any  portion  of  these  papers  being  pt 
in  evidence  except  such  as  shall  be  found  to  be  admissible,  as 
violation  of  section  11  article  I  of  the  constitution  which  pr< 
vides  that  "in  all  criminal  prosecutions  every  man  has  it 
"  right  to  be  informed  of  the  accusation  against  him  and  1 
"  confront  the  accusers  and  witnesses  with  other  testimony,"  &( 

Senator  MERRIMON  withdrew  his  motion. 

Senator  MOORE.  The  motion  having  been  withdrawn, 
desire  to  hear  the  papers  offered  read.    I  think  tbifl  k  tb 
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proper  place.  It  wonld  give  us  a  better  understanding  of  the 
MKies  inrolined  if  we  could  hear  them. 

The  CHIEF  JUSTICE.    The  clerk  will  read. 

The  CLERK  proceeded  to  read  the  opinion  of  chief  justice 
Peareon  in  the  case  of  ex  parte  John  Kerr  and  others,  in  the 
words  following : 

The  counsel  of  the  petitioner,  on  the  affidavit  of  George 
Williamson,  who  is  a  qualified  voter  and  a  citizen  of  the  county 
of  Caswell,  submitted  a  motion  for  an  attachment  or  rule  against 
G.W.Kirk,  for  not  making  return  to  the  writ  of  ha^jeas  corpus^ 
i£  upon  the  fects  set  out,  it  be  considered  that  the  writ  was 
duly  served,  or  for  an  attachment  for  wilfully  obstructing  and 
preventing  service,  or  for  any  other  writ  to  which  upon  the 
tscts  disclosed  tlie  petitioner  may  be  entitled. 

I  declare  my  opinion  to  be  that  there  is  no  ground  for  an 
attachment,  or  for  a  rule  to  show  cause,  but  that  the  jx^titioncr 
is  entitled  to  have  an  order,  authorizing  some  qualitied  voter  of 
the  state  to  make  proper  sen-ice  of  the  writ ;  for  that  purj)ose 
I  shall  designate  the  marslial  of  the  supreme  court. 

By  the  habeas  corpus  act,  sec.  32,  it  is  provided,  ^'  The  writ 
of  lioheas  corpus  may  be  served  by  any  qualified  voter  of  the 
^te,  thereto  authorizefl  by  the  court  or  judge  ordering  the 
ttme." 

Geoige  Williamson  was  not  authorized  by  me  to  make  ser- 
^ce  of  tlie  writs  upon  Col.  Kirk.  In  the  case  of  Moore  and 
^ra,  when  the  writ8  were  signed,  I  asked  the  counsel,  ''  shall 
**I  order  witnesses  to  be  summoned  i "  the  reply  was, ''  we  will 

attend  to  that  matter."  I  added,  ''  whom  shall  I  authorize  to 
*^e  the  writs  ? "  and  was  answered,  "  the  sherili*  of  Alamance 

• 

K under  arrest ;  we  will  get  some  one  to  serve  them,  and  make 
affidavit  ot  8er\'ice."  I  was  thinking  alx)ut  the  old  habeas  co)*- 
l^act,  and  supposed  the  late  act  had  changed  the  law.  Why 
^  oonnsel  of  the  petitioner  did  not  ask  to  have  some  elector 
*nthorized  to  serve  the  writs,  is  a  matter  not  known  to  me. 
"T  be  it  from  me  to  beUeve  that  the  omission  was  of  purpose 
fitting  about  a  collision.    On  the  contrarj-,  I  believe  it  was  a 
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lona  fide  inadvertence  on  their  part  as  it  was  on  mine,  in  not 
looking  at  the  provisions  of  the  new  habeas  corpvs  act. 

But  so  it  is — the  matter  passed,  and  on  the  application  for 
the  writs  in  favor  of  Kerr  and  others,  I  signed  the  writs,  and 
nothing  was  said  about  the  service. 

It  tlius  has  happened,  tliat  the  person  who  served  the  writ 
for  Moore  and  others,  and  the  person  who  attempted  to  serve 
the  writs  for  Kerr  and  others,  were  not  authorized  to  do  so ; 
and  Colonel  Kirk  was  justified  in  treating  Williamson  as  an 
intruder  into  his  camp,  the  more  aggravated  because  William- 
son was  one  of  the  insurgents  of  the  county  of  Caswell.  I  say 
"  insurgents, "  for  although  Mr.  Battle,  in  his  remarks  in  mov- 
ing for  an  attachment  against  the  governor,  on  the  coming  in 
of  his  reply  to  the  proceeding  had  by  the  marshal,  took  occa- 
sion to  say,  that  while  he  agreed  generally  with  the  conclusions 
in  the  opinion  filed  by  me,  he  diflfered  on  the  question,  that  all 
of  the  citizens  of  a  county  declared  to  be  in  a  state  of  insurrec- 
tion are  to  be  deemed  insurgents.  I  adliere  to  that  opinion — 
they  are  all  to  be  taken  as  being  insurgents,  until  the  insurrec- 
tion is  suppressed  and  some  change  in  their  relations  is  made. 
Indeed,  I  did  not  enter  into  a  discussion  of  the  question,  and 
took  the  principle  to  be  settled — on  the  plain  gfound  that  as 
long  as  a  man  remains  in  the  county  he  must  be  taken  to  be  an 
insurgent ;  because,  in  the  nature  of  things,  it  is  impossible  to 
make  any  distinction.  Wlio  is  to  decide  while  a  county  is  in  a 
state  of  insurrection,  whether  this  man  ^  or  that  man  is  well 
aftected  or  disaftected  ?  This  inquiry  can  only  be  made  after 
the  insurrection  is  suppressed. 

Mr.  Battle  put  this  case :  The  county  of  Guilford  is  de- 
clared to  be  in  a  state  of  insurrection, — ^is  justice  Dick  to  be 
deemed  an  insurgent  ?  Certainly,  unless  he  "  comes  out  from 
among  them,"  or  his  status  be  fixed  by  proceedings  had  after 
insurrection  is  suppressed.  I  am  glad  to  find  that  Chief  Jns^ 
tice  Chase,  in  Mrs.  Alexander's  cotton  case,  takes  the  same  view 
(2d  Wallace,  page  404.)  He  says,  "  We  must  be  governed  by 
the  principle  of  public  law  so  often  announced  from  this  bench*. 
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u  appL'cable  alike  to  civil  and  international  wars,  that  all  the 
pfyde  of  each  State  or  district  in  insurrection  against  tlie 
Inited  States,  umst  be  regarded  as  enemies^  until  by  the  legis- 
lature and  the  executive,  or  otherwise,  that  relation  is  thoi^ 
onghly  and  pennaneutly  changed." 

Tills  principle  goes  as  far  back  as  our  Ang?o-Saxon  ances- 
tors. By  the  common  law,  every  inhabitant  of  a  "  hundred  " 
or  township,  was  liable  for  tlie  value  of  any  goods  stolen  within 
it8  bonnds,  unless  the  thief  w^as  apprehended  and  brought  to 
jostice,  "  or  hue  and  cry  made."  Hence  the  crj',  "  stop  thief." 
Jnstice  Dick,  who  is  curious  in  such  matters,  informs  me  that 
Reword  "  neighbor  "  is  derived  from  two  Saxon  words,  mcan- 
Mig"near,  pledge;" — every  man  being  a  pledge  for  those  who 
lived  in  the  same  "  hundred,"  and  all  being  liable,  as  "  the  rain 
Meth  on  the  just  as  well  as  the  unjust." 

It  would  have  been  well,  and  saved  much  cost,  and  much 
clanger  of  civil  strife  had  the  "  neighbors  "  or  citizens  of  tlic 
wnnty  of  Caswell  considered  every  man  as  a  "  pledge  "  for  the 
good  behavior  of  all  of  the  other  inhabitants,  and  seen  to  it, 
4at  the  perpetrators  of  a  murder,  committed  in  the  court  honsc, 
<>Jithe  day  of  a  political  meeting,  and  in  the  day  time,  were 
Wght  to  justice,  or  a  "  hue  and  cry  "  made,  if  the  murdcrei*8 
Jed. 

Col.  Kirk  seems  to  be,  in  some  measure,  justified  in  not  ])cr- 
'fiiting  an  insurgent,  who  was  not  authorized  by  me,  to  make 
service  of  the  writs. 

But  I  have  declared  my  opinion  to  be  that  the  writ  oihah:as 

corjnisis  not  suspended,  {Ec  parte  Moore,)  and  I  feel  it  to  be 

my  duty  to  enforce  the  writ,  or  exhaust  the  power  of  the 

jndieiary.      The  writ  will  be  handed  to  David   A.  Wicker, 

marshal  of  the  Supreme  Court,  with  authority  to  make  service 

in  porsuance  of  the  habeas  corpits  act. 

Ifr.  McCORKLE.  Mr.  Chief  Justice,  it  may  be  that  wp 
are  misunderstood  by  the  court.  It  is  not  our  intention  to  re- 
qnire  that  all  these  petition,  and  all  of  the  returns  made  thereto 
Aould  be  read  by  the  learned  counsel  6)r  the  managers.    AVe 
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have  had  no  opportunity  of  looking  into  these  papers.  Onr 
object  i&  not  to  consume  the  time  of  the  court,  and  therefore,  I 
would  suggest  the  propriety  of  suspending  the  fiirther  reading 
of  them.  If,  upon  inspection,  they  are  all  regular,  of  course 
we  shall  raise  no  objection  to  them  at  all.  So  far  as  the  peti* 
tions  and  so  far  as  the  returns  were  made  by  the  proper  officer^ 
we  do  not  object  to  tlieir  being  read  here  at  all. 

It  may  be  proper,  Mr,  Chief  Justice,  to  understand  what  was 
meant  by  the  admission  of  the  counsel  for  the  respondent  that 
these  writs  had  been  executed.  I  take  it,  and  sudi  is  the  view 
of  my  associates,  that  we  admit  only  that  Mr.  McAliister  did 
execute  this  writ.  We  did  not  mean  to  say  thereby  that  it  was 
a  legal  service  or  a  legal  return.  We  desire  the  gentlemen  to 
undei-stand  us  on  that  point. 

Mr.  GRAHAM.  We  insist  that  it  is  a  legal  return,  and 
was  so  admitted  at  the  time.  If  there  be  anv  doubt  on  that 
point,  we  wisii  the  question  settled  at  once. 

Mr.  MP]RIiIMOX.     That  is  admitted  in  the  answer* 

Tlie  CHIEF  JUSTICE.  The  presiding  officer  is  of  the 
ei>ini()n  that  the  chief  justice  having  acted  upon  the  return  as 
legal,  it  is  to  be  taken  as  such,  but  you  cannot  go  outside  of  the 
fact,  that  tlie  writ  was  served.  Counsel  were  required  to  re- 
duce to  writing  an  admission  that  it  was  served.  The  presid- 
ing officer  would  suggest  that  the  ])arties  look  over  the  papers 
and  see  what  they  want  to  read  and  consider  that  as  read. 

]\[r.  GRAHAM.  As  I  undeMand  it  the  clerk  has  gone 
througli  with  the  reading. 

Mr.  BOYDEX.  We  desire  this  matter  about  the  admission 
determined.  If  the  court  admits  that  this  was  a  legal  service 
by  a  proper  officer,  we  certainly  do  not  admit  any  such  thing. 
The  opinion  of  tlie  cliief  justice  in  the  case  shows  that  he  did 
not  admit  it  as  a  service  at  all  alter  the  return  was  made.  We 
have  not  said  anything  about  the  admission  except  in  one  case. 

Mr.  GRAHAM.  There  are  several  returns  of  McAllister 
and  as  we  undei'stand  it,  it  was  admitted  they  were  all  made  in 
a  valid  immner. 
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-        kr.BOTDEK.    We  desire  it  distinctlj  understood,  Mr. 
I      Chief  Jnsticei  that  we  make  no  such  admission.    We  spoke 
ilKmtoQe  case  before  the  court.    We  never  offered  to  admit 
tbtthqr  were  served  in  a  l^al  manner. 

Mr.  GBAHAM.  I  understand  that  to  have  been  ruled  by 
the  presiding  officer,  and  if  there  be  no  further  proceedings  in 
the  matter,  it  is  to  be  taken  as  valid  service  and  return. 

The  CHIEF  JUSTICE.  That  was  the  ruling  ol  the  pre- 
sding  officer,  that  for  the  purpose  of  that  writ  the  chief  justice 
hi  scted  upon  it  as  if  it  was  properly  sensed,  but  not  as  to  the 
truth  of  the  matter  set  out.  So,  for  the  purposes  of  the  writ, 
ftediief  justice  held  that  it  had  been  properly  served,  but,  for 
4e  purpose  of  affecting  Kirk,  he  decided  that  it  was  not 
ppoperiy  served  by  Williamson. 

Mr.  GRAHAM.  It  is  not  Williamson's  matter  under  con- 
odoration  now.  It  is  McAllister's  case.  We  have  no  objec- 
tioii  to  letting  the  papers  be  put  in  evidence,  and  let  the  coun- 
*1  interpose  their  objection  hereafter. 

Mr.  BOYDEN".  We  desire  it  understood,  Mr.  Chief  Jus- 
tice, that  they  are  admitted  by  the  ruling  of  the  court,  and  by 
210  admission  of  ours. 

Mr.  GRAHAM.  Do  you  desire  us  to  proceed  with  the 
leading? 

ifr.  BOYDEX.  No,  sir,  only  let  us  see  them  to  see  it 
tliey  are  right. 

Mr.  MERRIMOX.    We  are  content  to  withdraw  every  affi* 
davit  of  service  if  it  is  conceded  that  the  writs  were  sen-ed. 

Mr.  BOYDEN.  The  court  has  a  right  to  say  that,  but  it  is 
not  onr  concession. 

The  CHIEF  JUSTICE.  The  suggestion  is  that  the  further 
reading  be  dispensed  with  and  that  the  parties  look  over  the 
papers  and  see  what  part  it  is  necessary  to  have  included  in  the 
printed  proceedings. 

Mr,  SMITH.  Mr.  Chief  Justice,  let  us  look  for  a  moment 
at  the  manner  in  which  this  question  has  arisen.  It  will  be 
seen  at  once  what  is  tlie  position  occupied  by  the  counsel  of 
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respondent  The  managers  were  about  to  read  this  return  < 
McAllister.  Objection  was  made  by  us  on  the  ground  that  1 
was  not  an  officer  authorized  to  execute  a  writ.  The  chi* 
justice  held  that  so  much  of  the  return  as  related  to  the  serrif 
was  admissible  and  no  more.  It  was  to  so  much  that  01 
concession  related  and  to  no  more.  We  dispensed  with  tl 
reading  of  that  affidavit  so  far  as  it  was  necessary  to  establie 
what  the  chief  justice  admitted  it  was  competent  to  establis] 
We  are  not  now  trying  the  legal  results  arising  out  of  the  es 
dence  but  simply  its  admissibility.  That  is  our  position,  an 
all  we  intended  to  concede.  Whatever  concessions  are  mad 
in  the  answer  the  gentlemen  may  used  in  the  final  hearing  < 
the  case. 

Mr.  GRAHAM.  It  is  desirable,  Mr.  Chief  Justice,  to  plac 
the  matter  in  fonn  now,  or  at  some  stage  of  the  proceeding,  e 
that  we  shall  be  able  to  know  what  is  evidence  in  the  casi 
The  suggestion  of  the  chief  justice  that  ii  is  quite  unnecessar 
to  print  such  a  voluminous  mass  of  papers  as  very  pertinen 
when  one  or  two  forms  would  be  amply  sufficient.  I  think  w 
might  save  considerable  expense  and  time  in  considering  th 
testimony  by  taking  that  course. 

Mr.  CHIEF  JUSTICE.  The  counsel  for  the  responder 
can  put  in  writing  what  they  admit  to  be  the  purport  of  th 
affidavit. 

COUNSEL  for  the  respondent  submitted  the  following  ac 
mission : 

It  is  admitted  by  the  counsel  for  the  respondent,  that  th 
writ  in  tlie  case  of  A.  G.  Moore  was  served  by  Mr.  McAllistei 
but  not  the  legality  of  such  service. 

Mr.  GRAHAM.  That  is  a  kind  of  protest  against  the  dc 
cision  made  by  the  presiding  officer  of  this  court. 

Mr.  CHIEF  JUSTICE.  The  counsel  proposed  to  make  th. 
admission  before  the  decision. 

Mr.  GRAHAM.  It  tlie  record  shows  that  the  court  » 
decided,  we,  on  behalf  of  tlie  managers,  are  content 

Mr.  BADGER.    AVe  desire,  Mr.  Chief  Justice,  on  behalf  c 
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the  respondent  to  state  that  the  admisBion  in  the  iorm  in  which 
it  WB8  made  may  apply  to  each  one  of  the  returns.  The  admis- 
sion as  written  applies  only  to  the  return  ot  Adolphns  G. 
lifoore.  We  are  willing  that  the  same  admission  shall  apply  to 
ftll  the  other  casea. 

Mr.  BRAGG.  Mr.  Chief  Justice,  it  seems  to  me  that  we 
mab  but  little  progress,  it  after  questions  are  raised  and  deci- 
ded we  are  to  go  back  and  have  them  raised  again.  By  this  writ- 
tCD  admission  certain  £icts  were  conceded,  but  now  we  find  our 
adves  hack  where  we  were  an  hour  ago,  raising  a  question  which 
httbeen  decided  by  the  presiding  oflScerf.  How  often  are  quest- 
tions  to  be  raised  and  decided  again.  I  tliought  for  the  purpose 
otentertaining  jurisdiction  in  the  matter  of  Moore,  the  presiding 
officer  had  decided  that  he  regarded  that  service  as  sufficient, — 
had  passed  upon  it  and  recognized  its  validity  as  chief  justice 
for  the  purposes  of  th'e  former  proceeding — ^not  that  it  was  ab- 
atnctly  proper  for  McAllister  to  serve  that  writ — and  that  as 
tie  matter  stood  here,  we  could  not  go  back  now  and  enquire 
into  the  validity  of  that  service. 

The  CHIEF  JUSTICE.  The  counsel  seems  to  misunder- 
stand the  gentleman.  He  merely  wishes  that  the  same  ad- 
^aaon  attach  to  eacli  case  as  |the  one  which  attaches  to  the 
<38e  of  Moore  and  others  instead  of  having  a  separate  admission 
in  every  case. 

Mr.  BRAGG.     I  am  not  speaking  of  that  now,  Mr.  Chief 
Jistice.    I  am  speaking  of  what  the  counsel  desire  to  bo  in- 
wrporated  with  their  admission,   I  desire  to  object  to  their  put- 
fegit  upon  the  record  in  the  way  they  seek  after  it  has  been  de- 
rided by  the  presiding  officer  that  that  service  so  far  as  thispro- 
^seeding  is^concemed  was  valid.     The  chief  justice  having  taken 
action  upon  the  return  of  McAllister  and  delivered  his  opinion 
^n  it,  and  there  having  been  other  proceedings  in  accordance 
^'th  that  opinion  and  a  service  of  the  opinion  on  the  governor 
tad  a  refusal  by  him  to  cause  the  surrender  of  the  prisoners 
poTBaant  to  that  opinion,  it  is  not  now  competent  for  the  gen- 
tleman to  go  back  and  enquire  whether  the  writ  was  duly 
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served  or  not  I  understand  the  presiding  officer  to  have  de 
cided  that  point  that  the  counsel  of  the  respondent  cannot  gc 
behind  what  was  done. 

Mr.  BADGER  You  will  have  noticed,  Mr.  Chief  Justice 
that  the  respondent  in  this  case  is  charged  in  nearly  all  o^thc 
eight  articles  with  having  made  arrests  of  difierent  people,  and 
with  having  refused  to  obey  the  writs  of  habeas  corpus  isaoed 
by  the  chief  justice  of  the  supreme  court.  We  simply  want  it 
to  appear  on  the  record  that  though  vra  admitted  the  service  oi 
the  writ,  we  do  not  admit  there  was  a  proper  legal  service  in 
any  case. 

Mr.  BOYDEN.    Fnless  there  is  an  admission  in  the  answer. 

Mr.  GBAHAM.  I  do  net  understand,  Mr.  Chief  Justice, 
that  any  admission  has  been  made.  The  paper  they  propose 
to  put  in  is  rather  a  protest  against  the  decision  made  by  this 
court  than  anything  else.  The  record,  I  suppose,  will  state 
that  an  objection  was  made  to  the  validity  of  the  service  of 
this  writ,  that  the  objection  was  overruled. 

The  CHIEF  JUSTICE.  The  presiding  officer  is  of  the 
opinion  that  the  counsel  for  the  respondent  have  the  right  to 
have  this  admission  attached  to  each  case  of  the  four  or  five 
that  came  up  in  the  first  instance.  The  first  will  be  attached 
to  the  case  of  Moore  and  the  same  will  be  attached  to  each  of 
the  oriiers — the  presiding  officer  does  not  now  recollect  how 
many  there  wero. 

Mr.  GRAHAM.  The  record  will  show  that  the  objection 
was  overruled  to  the  extent  of  saying  that  the  service  was 
sufficient. 

WIT  J  J  AM  LABKINy  the  vntness  previously  examinedf 
being  reoaUed  on  the  part  of  the  managersy  testified  as  foU&ms: 

By  Mr.  Mebbdcok. 

Q.  I  believe  you  stated  yesterday  that  you  were  derk  of  the 
United  States  district  court  S  A.  I  stated  I  was  clerk  of  the 
district  court  of  Cape  Fear  district  of  North  Carolina. 

Q.  Look  at  these  papers  and  state  what  they  are  I  (produa 
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ing  papers  to  witnefls.)  A.  This  is  a  petition  of  Josiali  Turner, 
Jr^  for  a  writ  of  hfAeaa  corpus.  Tliis  next  paper  is  the  writ 
ci  habeas  carpus  issued  upon  sucli  petition  bj  Judge  Brooks. 
This  other  paper  is  the  answer  of  George  W.  Kirk  to  th*it  writ« 

Q.  Is  the  order  of  Judge  Brooks  discharging  Turner  there 
also  t  A.  I  have  the  order  of  the  Judge  discharging  Josiali 
Turner,  Jr. 

Q.  How  did  you  come  in  [possession  of  tliose  papers? 
A.  I  was  acting  as  clerk  of  the  Cape  Fear  district  court  at 
Salisbury  last  August,  and  tliey  came  into  my  possession  at  the 
sitting  of  the  court  when  these  parties  were  discharged. 

Q.  Yon  brought  tliem  from  your  office  ?  A.  They  have  been 
in  my  possession  ever  since. 

Q.  Lodged  in  your  office  ever  since  ?    A.  Tcs  sir. 

Mr.  MERBDf  ON.  We  now  propose  to  read  these  papers 
which  have  been  produced  by  tlie  witness. 

Mr.  MoCOBKLE.  Mr.  Chief  Justice  we  object  to  tlic  read- 
ing of  the  papers  for  this  reason.  Yesterday,  it  appeared  by  the 
evidence  that  these  proceedings  were  had  at  chambers.  What 
the  counsel  has  got  to  do  is,  to  prove  as  was  done  in  the 
cases  where  the  writs  were  taken  out  and  acted  upon  by  the 
chief  justice  of  this  state,  the  signature  of  Judge  Brooks. 
Surely  in  this  proceeding  the  managers  have  no  right  to  read 
retnms  that  Colonel  Kirk  made  to  these  writs,  tlie  service  of 
which  was  made  by  third  parties,  and  why  \  because,  as  it  is 
not  a  court  of  record,  the  papers  canuot  be  entertained  unless 
tlie  handwritings  of  the  parties  are  all  shown.  To  illustrate 
this  proposition,  under  the  old  attachment  law  of  North  Caro- 
lina magistrates  were  authorized  to  issue  attachments  for  certain 
snmS)  a  hundred  dollars,  where  it  was  based  on  a  note  or  sixty 
dollars  if  it  was  upon  an  open  account.  Suppose  that  there- 
after litigations  should  arise  as  to  the  validity  of  the  action  of 
the  justice  of  the  peace,  I  submit  to  the  honorable  managers 
whether  under  the  laws  of  North  Carolina  it  could  be  pre- 
tended that  after  the  action  of  the  magistrate  after  proving  his 
Dgnatnre  to  the  attachment  to  the  conditional  judgment  an^ 
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tlien  to  the  final  judgment,  they  could  read  the  return  of  tl 
constable  ?  Most  clearly  not.  As  these  proceedings  were  n 
before  a  court  of  record  the  fact  must  be  established  in  tl 
same  way  as  you  would  cstabliBh  the  genuineness  of  the  si 
nature  of  the  magistrate. 

Mr.  BEAGG.    Mr.   Chief  Justice  and  senators,   I  undc 
stand  this  witness  to  say  that  tliese  papers  which  we  propose 
put  in  evidence  now  were  proceedings  in  the  habeas  corpi 
cases  heard  before  Judge  Brooks  at  chambers.    It  will  not  1 
pretended  that  they  were  not  cases  heard  at  cliambers,  and 
course  these  papers  are   the    record.    And    the    question 
whether  the  papers  are  evidence  upon  it  being  shown  th 
these  were  the  papers  upon  which  the  judge  acted.     I  do  n 
understand  the  coffnsel  to  say  that  these  petitions  were  notfil< 
before  Judge  Brooks  and  sworn  to  before  him.    If  they  der 
that— 

Mr.  McCOKKLE.    We  do  not  deny  or  admit  anything  abo 
it,  we  require  you  to  prove  your  case. 

Mr.  BRAGG.  Some  things,  Mr.  Chief  Justice,  ought 
be  conceded  when  we  all  know  and  when  the  papers  thei 
selves  show  the  facts  upon  their  face.  I  admit  that  we  have 
show  that  there  were  papers  of  this  kind.  "We  propose  to  slic 
that  the  petitions  were  sworn  to  before  a  competent  o£Scer- 
before  Judge  Brooks  himself.  We  expect  to  show  that  up< 
these  petitions  writs  of  habeas  corpus  were  issued  retumal 
before  Judge  Ijrooks,  that  they  purport  to  have  been  served  1 
the  marshal  and  were  acted  upon  by  the  judge  when  the  retu 
came  in,  and  then  we  propose  to  show  what  was  done  in  t; 
cases.  We  admit  that  there  is  no  record,  strictly,  because  t 
business  was  done  at  chambers.  I  understand  the  gentlem; 
to  object  to  these  papers  on  the  ground  tliat  these  papc 
have  not  been  proven.  Sir,  a  similar  objection  was  made  < 
the  trial  of  President  Johnson,  before  the  senate  of  the  Unit 
States,  and  the  matter  was  discussed  at  pages  512  to  515  of  ti 
report  of  the  trial.  The  matter  was  tliis.  General  Thomi 
the   adjutant  general,  had  been  appointed  secretary  of  vb 
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nd  interim^  and  he  had  attempted  to  take  possession  of  the 
office  of  Mr.  Stanton,  who  was  then  the  secretary  of  war. 
Mr.  Stanton  went 'before  Chief  Justice  Cartter  of  the  district  of 
Colnmbia,  and  sued  out  a  warrant  against  Thomas,  upon  an 
affidavit  which  is  set  forth  in  this  volume.  Judge  Cartter  acted 
upon  tliat  matter  pretty  much  in  the  same  manner  in  which 
Judge  Brooks  did.  A  part  of  the  proceedingH  were  entered 
bv  the  clerk  in  memoranda  and  the  reco^niieance  taken  was 
entered  upon  one  of  the  dockets  which  the  clerk  kept — the 
criminal  docket.  The  wairaut  and  affidavit  were  ofiei"ed  in  evi- 
dence. The  managers  objected  to  their  admission.  I  will  not 
lumber  up  this  case  by  reading  largely  from  the  procce<ling8  on 
the  impeachment  of  Johnson,  but  only  a  briel*  extent. 

"  We  otFer  a  warrant  of  arrest  of  Cireneral  Thomas,  dated 
*'  February  22d5  1868,  and  the  affidavit  on  which  the  warrant 
**  issued.'' 

Objection  was  taken  and  then  by  a  vote  of  thirty  four  to 
three  the  evidence  was  admitted.  Then  follows  the  affidavit 
sworn  to  before  Judge  Cartter,  and  the  warrant  issued  by 
liim  under  which  General  Thomas  wa*?  arrested  and  brought 
before  him.  On  a  subsequent  day  it  being  objected  that 
there  was  some  record  of  these  procee^lings,  tlie  clerk  was 
directed  to  bring  the  memoranda  tliat  he  liad  made  upon  some 
docket  as  was  stated  before  the  senate,  and  then  a  further  objection 
was  made  that  the  transcript  of  that  docket  l)eing  a  recoi*d  was  only 
admissable  in  evidence  upon  the  principle  which  we  all  imder- 
stand  perfectly  well  that  a  record  can  only  l>e  proved  by  exeni- 
pliiieation  in  the  proper  way.  But  the  senate  allowed  the  state- 
ment of  the  clerk  as  to  the  manner  in  which  the  case  was  tried 
liefore  Judge  Cartter,  and  then  admitted  tlie  entry  made 
by  the  clerk  to  show  what  disposition  had  been  made  of 
the  matter.  Subsequently  Mr.  Cox  wlio  had  been  sent  for  by 
the  president  and  retained  for  the  purpose  of  attending  to  this 
matter  of  General  Tliomas  was  called  upon  to  state  by  the  res- 
pondent's counsel  what  he  did,  the  puq)Ose  being  to  show  that 
he  had  instnictions  from  the  president  to  try  and  get  this  mat- 
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ter  before  the  court,  eidier  by  a  proceeding  fn  t&e  nature  of  a 
quo  warranto^  or  if  tbey  failed  in  that,  by  having  Geneial 
Thomas  put  in  custody  and  then  to  sue  out  a  writ  o{ habeas  carpus 
And  it  was  allowed  by  the  senate  after  full  debate  to  go  intoal 
these  matters  that  took  place  before  the  judge.  But  that  doo 
not  hesLT  so  particularly  upon  the  matter  now  before  the  cour 
as  does  the  other  point  in  relation  to  the  admissibility  of  th< 
affidavit  of  Mr.  Staunton  and  the  warrant  that  was  issued 
No  objection  was  made  to  their  admission.  I  suppose  tha 
they  had  not  as  astute  gentlemen  there  as  we  have  in  tliis  ease 
although  they  do  enjoy  some  reputation  in  the  profession.  Cer 
tainly  no  objection  was  made  tliat  tlie  officer  who  served  the  war- 
rant was  not  an  officer.  The  whole  point  in  controversy  seemed 
to  be — the  judge  having  acted  upon  this  matter,  and  taking  i1 
for  granted  that  the  proceedings  were  legally  instituted  befon 
him,  and  the  proces*  duly  served — as  to  its  admissibility,  first 
of  the  affidavit  and  waiTimt,  and  then  of  the  memoranda  made 
by  the  clerk ;  and  in  both  instances  it  was  ruled  by  an  over- 
whelming majority  that  tlie  papers  were  in  fact  a  record  and 
admissible.  I  call  it  a  record  though  it  was  not.  It  wai 
mci'ely  a  inemorialof  what  Jiulgc  (.-arttcThad  done  on  tliat  day. 
and  was  what  was  done  under  the  diyecti«n  of  the  chief  justice 
of  this  state,  by  the  clerk  of  the  snpircme  court,,  in  the  habeas 
corjy^s  cases  which  arc  rt»feri*ed  to  here.  I  cannot  see  auj 
valid  objection  to  the  adailsaion  of  thi.i  pa])er.. 

Mr.  SMITH.  Mr.  diief  Justice,  1  *liall  make  no  reply  U 
the  suggestion  of  ti«  learned  comiKcl  .as  to  the  extraordinar] 
astuteness  of  the  ge»llcy*ien  who  may  \\%  engaged  in  eonduetiu^ 
the  case  for  the  respondent,  it  \^  enougli  tor  us  to  say  thai 
we  desire  to  secure  fei*  tlie  respondent  a  fair  and  impartial 
trial,  and  our  sole  objert  is  and  will  be  to  see  that  such  evidence 
as  by  the  laws  of  this  state  is  admissible,  sliall  be  admittenl  anc 
none  other  with  our  consent.. 

I  desire  to  call  the  attention  of  die  chie£  jiistiee  and  the 
senate  to  the  misconception  ui)on  which  the  gentleman  hsf 
introduced  a  i-eference  to  the  decision  made  iu  the  trial  oi  An 
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^  Johoflon.    In  that  case  tliere  had  already  been  introduced 

^^^08  by  the  managers  to  whicli  that  warrant  related,  and 

^  evidence  was  offered  in  furtlier  explanation  of  tlioee  facts. 

^i^  from  page  510. 

"Mr.  EvABTS.  Mr,  Chief  Jnatice  and  Senators,  the  arrest 
"ofGeneral  Thomas  was  brought  into  testimony  by  the  mana- 
"gere  and  they  argued,  I  believe,  in  their  opening,  before  they 

litd  proved  it,  tliat  that  was  what  prevented  General  Thomas 

from  osing  force  to  take  possession  of  the  war  office.  We  now 
"propose  to  show  what  tliat  an-est  was  in  form  and  substance  by 
"the  antlientie  documents  of  it,  which  are  the  warrant  and  the 
"affidavit  on  which  it  was  leased.  The  alBdavit,  oi  coursot 
^'does  not  prove  the  tact  stated  in  it,  but  the  proof  of  the  affi- 
"vitsliows  the  fact  ujHjn  which,  as  a  judicial  foundation,  the 
"warrant  proceeded.  We  tlien  propose  to  follow  the  opening 
"tlrns  laid  of  this  proceeding,  by  showing  how  it  took  ])lnco, 
"»nd  how  cftbrts  were  made  on  behalf  of  General  Thomas  l»v 

"Wmw  vorpv^  to  raise  the  question   for  the  determination  oi 

"^ the  supreme  court  of^orth  Carolina  in  reganl  to  this  act. 
**Mr.  Manager  Bakejk.     I   understand,  Mr.  President,  that 

"if  this  affidavit  goes  in  at  all,  it  is  then  evidence  of  all  that  it 

'^^tates,  if  the  gentlemen  have  a  riglit  to  ]>ut  it  in, 
'*Mr.  EvAKT!**     I  said  otherwise;   but  vou  can  have   vonr 

**ovnconclueiiun.     We  do  not  admit  it  to  Ikj  so.'' 
A  reference  to  the  examination  of  the  witness  will  i^liow  that 

"'€8e  papers  had  on  them  the  «!*eal  of  the  court.     I  read  from 

P«ge  508. 
"Mr.  Standekv* 

"Q.  Have  vou  with  vou  the  affidavit  and  warmnt  under 
'*vhich  Ixjrenzo  Tlionias  was  arrested  ?  A.  I  have  (produciiu^ 
"lome  papers.) 

"Q.    Are   these  the  original  papers?      A.    The   original 
"papers. 

"  Q.  Did  yon  affix  the  seal  of  the  court  to  the  warrant  ?     A» 
«I  did. 

**  Q.  On  what  day  ?    A.  On  the  22d  of  Feb.  last,  &c." 
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Now  the  question  that  was  raised  therfe  was  not  as  to  1 
l)roof  of  these  being  the  original  papers  which  had  been 
fcred  in  e^^dence  but  as  to  the  evidence  itself  supposing  1 
proof  to  be  full  and  ample  that  they  were  the  ori^nal  papc 
The  objection  was  still  taken  as  to  their  admissibility, 

Mr.  BRAGG.  We  understand  that  question  to  hare  be 
decided  yesterday. 

Mr.  SMITH.  I  am  stating  this  to  illustrate  what  I  sai< 
moment  ago.  Our  objection  is  that  we  have  not  here  a 
legal  evidence  that  these  are  the  original  papers  tliat  were  befi 
Judge  Brooks.  We  say  that  we  are  entitled  to  evidence  oft 
gcnuinenness  of  these  papers  in  the  ordinary  way  in  which  1 
genuinenness  of  the  pajKjrs  is  proved.  Our  objection  toucl 
that  point  and  not  the  effect  of  the  evidence.  In  other  woi 
we  object  to  the  manner  in  which  this  testimony  is  proposed 
go  before  the  court,  rather  than  to  the  testimony  itself,  if  pn 
erly  introduced. 

Mr.  GRAIIx\M.  Mr.  Chief  Justice,  the  question  is  in  wl 
manner  the  proceedings  before  Judge  Brooks  of  the  disti 
court  of  the  United  States  shall  be  verified.  It  is  propoi 
here  to  be  done  by  producing  the  papers  and  to  prove  by  1 
custodian  of  those  papers  as  we  have  proved  that  he  v 
the  person  who  was  witli  the  judge  at  the  proceedings  and  tl 
the  judicial  action  of  the  judge  was  recorded  by  him  un( 
the  j  udge's  direction. 

The  CHIEF  JUSTICE.  Do  you  propose  to  prove  t 
handwriting  of  the  judge. 

Mr.  GRAHAM.  We  do  not  propose  to  do  that.  I  do  i 
know  that  the  handwriting  of  the  judge  will  appear  at  the  e 
of  the  proceedings.  It  appears  that  the  judge  issued  a  w 
and  we  propose  to  prove  that  the  judge  required  the  clerk 
attend  him  as  an  amanuensis  to  record  his  proceedings,  a 
that  the  papers  which  he  has  were  before  the  judge,  tliat  t 
returns  were  made  to  the  judge,  that  the  judge  acted  upon  th« 
and  that  his  action  was  recorded  by  the  witness  under  t 
judge^s  direction. 
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The  CHIEF  JUSTICE.  Tlio  presidiug  officer  supiHjscs 
that  you  canprove^that  the  judge  adopted  the  wituegseiS,  writing 
as  his  own,  it  being  not  a  matter  of  reconl  of  proceedings  at 
chambers. 

Mr.  MEBRIMON.  We  will  examine  the  witness  iipou 
that  point. 

WILLIAM  LARKIN,  {examination  resxnned,) 

By  Mr.  Merrimon. 

Q.  State  whether  yon  attended  Judge  Brooks,  and  if  so  what 
voudid?  A.  I  attended  at  the  session  of  the  court  for  the 
hearing  of  these  cases  at  Salisbury,  and  was  directed  by  tFudge 
Brooks  to  make  such  record  as  was  necessary  on  that  occasion. 

Q.  Have  you  that  record  here  now  ?  A.  Yes  sir,  I  have  it 
here  present. 

Mr.  MERRIMOX.  Mr.  Chief  Justice,  we  can  prove  the 
judge's  hand-writing  as  to  the  issuing  of  the  writ  but  we  do  not 
deem  it  necessar5%  We  offer  to  read  the  papers  as  identiticd 
by  this  witness. 

'  The  CHIEF  JUSTICE.     It  is  the  opinion  of  the  presiding 
officer  that  the  papers  can  be  read. 

The  CLERK  proceeded  to  read  the  petition  of  Josiali  Turner, 
in  the  words  following: 

United  Statks  of  Amkkica, 

District  of  Js  ortli  Carolina. 
To  the  Hon.  George  W.  Brooks,  Judge  of  the  District  Court  in 

and  for  the  District  of  North  Carolina : 

The  petition  of  Josiah  Turner,  Jr.,  respectfidly  shows  to 
your  honor  tliat  he  is  a  citizen  of  the  county  of  ( )range  in  the 
State  of  North  Carolina,  and  that  on  the  5th  day  of  August, 
1870,  while  engaged  in  and  about  his  lawful  business,  at  or 
near  Ilillsboro',  in  said  county,  he  was  suddenly  arrested  by  a 
lile  of  armed  men  imder  the  command  of  one  Honnevcut,  and 
wag  placed  upon  the  cars  of  the  Noiih  Carolina  mil  road  and 
taken  to  a  place  called  Company's  Shops,  and  was  from  thence 
sent  to  Tanceyville,  in  the  county  of  Caswell,  where  he  was 
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placed  and  is  now  confined^  in  tlie  court  house  in  said  town, 
and  is  now  tliere  detained  and  guarded,  among  many  othen, 
by  a  body  of  armed  men  under  the  command  of  one  Geoi^  W. 
Kirk ;  and  that  his  said  capture  and  detention  and  restraint  of 
his  liberty  are  in  Wolation  of  the  constitution  and  law  of  the 
United  States.  Your  petitioner  fiirther  shows  that  so  &r  aa  he 
knows,  has  been  informed  or  l)elievcs  his  said  caption  and  de- 
tention was  without  any  waiTant  or  authority  but  he  has  boen 
infoniicd  and  l}clieve8  that  tlie  said  George  W.  Kirk  professes 
to  detain  liiui  as  he  does  in  close  custody  under  the  orders  of 
William  W.  Holdcn,  Governor  of  the  state  ot  Koith  Carolina; 
Wherefore,  your  i>etitioner  prays  that  a  writ  of  habeas  cor- 
pm  from  your  honor,  may  issue  to  be  directed  to  the  said 
Gcoryc  W,  Kirk  and  whomsoever  may  hold  your  petitioner  in 
custodv,  commanding:  him  or  them  to  have  the  bodv  of  vour 
petitioner  before  your  lionor  immediately  or  at  such  other  time 
as  in  the  said  writ  ma}^  be  specified  for  the  purpose  of  enquir- 
m<r  into  the  cause  of  his  caption  and  detention  and  to  do  and 
abide  sucli  order  as  your  honor  may  make  in  the  premise*,  and 
your  petitioner  will  ever  pray,  vtc. 

MocuiK,  BArrLK,  Gr.vham, 

BkAOCJ,  and  Ml-llKTMOX, 

Att'vs  for  Petitioner. 

The  CLERK  next  read  the  affidavit  of  J.  H.  Moore  in  the 
wi>rds  following : 

Statk  of  North  Carolina, 

Wake  County. 
James  1 1.  Moore  makes  oath  that  he  has  heard  read  the  fore- 
going ])etition  and  knows  the  contents  thereof — that  he  has  no 
personal  knowledge  of  the  arrest  and  detention  of  the  peti- 
tioner as  therein  stated  but  from  reliable  information  received 
ill  this  place  from  pei'sous  who  had  personal  knowledge  of  the 
fact  of  the  petitioner's  arrest  and  detention  he  verily  believes 
that  the  lacts  touching  the  same  are  tndy  set  forth  in  this 
petition. 

Jahes  H.  Moob£. 
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Sworn  to  and  snbflcribed  before  me  this  6th  <lay  of  Angnst^ 
1870. 

G.  W,  Brooks,  Dis't  Jn^g^ 

The  CLEBK  next  read  the  writ  of  Jndge  Brooks  in  the 
words  following: 
The  Preeident  of  the  United  States  of  America  to  Geoi^  W, 

Kirk  or  snch  person  as  may  have  tlie  person  herein  nanie<l: 

We  oommand  you,  that  tlie  body  of  Josiah  Turner,  Junior, 
being  confined  and  detained  in  your  custody,  as  it  is  said, 
together  with  the  day  and  c^iuse  of  his  capture  and  detention, 
by  whatever  name  he  may  be  called,  you  have  l)efore  mo,  Gea 
W.  Brooks,  Judge  of  the  District  Court  of  the  United  States 
for  the  District  of  North  Carolina,  at  tlie  court  house  in  Salis- 
bury in  the  county  of  Kowan,  in  the  state  of  North  Carolina, 
forthwitli  after  the  receipt  of  this  writ,  to  do  and  receive  what 
shall  be  then  and  there  considei*ed  in  his  behalf. 

Witness,  (Jeorge  W.  Brooks,  J  udge  of  the  District  Court  ot 
the  United  States  for  the  District  of  North  Carolina,  this  the 
rfxth  day  of  August,  A.  D.  1870. 

G.  W.  Brooks,  U.  S.  Dis't  Judge. 

The  CLERK  next  read  the  return  of  Geo.  W.  Kirk  in  the 
words  following: 
To  the  Hon.  G.  W.  Brooks,  Judge  of  the  District  Court  of  the 

T'nited  States  tor  the  District  of  North  Carolina. 

For  return  to  the  foregoing  writ  of  halM^as  co/^jnis,  I  state 
that  after  the  counties  of  Caswell  and  Alamance  were,  bv  the 
proclamation  of  his  Excellency  Governor  W.  W.  Ilolden,  declar- 
ed to  be  in  a  state  of  insurreetion.  Lt.  Col,  Burgeu,  of  the  second 
regiment  of  detailed  militia  of  the  state  of  North  Carolina, 
was  ordered  to  arrest  Josiah  Turner,  Jr.,  for  alleged  violations 
of  law,  and  that  the  said  Josiah  Turner  was  arrested  by  Lt. 
Col.  Burgen,  of  the  second  regiment  as  aforesaid,  and  is  now 
detained  by  me  on  the  charge  of  conspiring  with  divers  other 
citizens  of  the  state  to  overthrow  the  government  of  the  State 
of  North  Carolina. 
Salisbury,  Aug.  18tli,  1870. 

Geo.  W.  Kibk. 
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Sworn  to  and  subecribed  Aug.  1870. 

Mr.  BO YDEN.    That  is  sworn  to  before  whom  ? 

The  CLERK.    There  is  no  signature. 

Mr.  BOYDEN.    Does  the  court  rule  that  in  ? 

The  CHIEF  JUSTICE.  The  presiding  officer  had  nil© 
it  was  admissible  under  the  supposition  that  it  was  sworn  to. 

The  CLERK  next  read  the  minute  made  bv  the  clerk  of  tli 
court. 

Mr.  BOYDEN.    Is  that  signed  by  the  judge  ? 

Mr.  MERRIMON.    No,  sir. 

Mr.  BOYDEN.    We  wish  to  be  understood  as  objecting 
the  paper  unless  signed  by  the  judge. 

WILLIAM  LARKIN,  [exuminatioii  resumed, 1 

By  Mr.  Merktmon. 

Q.  Did  you  make  the  entry  which  has  been  read  under  tl 
direction  of  the  judge?  A.  I  made  the  entry  which  w« 
^read  to  his  honor  and  corrected  by  him. 

Q.  You  were  directed  by  him  to  make  it?  A.  Yes,  sir; 
the  words  ''of  the  prisoner"  were  inserted  there  by  hit 
direction. 

The  CLERK  then  read  from  the  record  the  words  following 

United  States  Dis-trict  Court  for  tl>e  Cape  Fear  District  o 
North  Carolina,  before  his  Honor  George  W.  Brooks. 

JoslaK^r!  Jr!;°'  }  "  MW."r,,  A.g.  19, 18T0. 

No  cause  being  shown  for  the  caption  and  detention  of  th 

prisoner,  it  is  ordered  by  his  honor  that  he  be  discharged  ani 

allowed  to  go  without  day  and  that  George  W.  Kirk  pay  th 

cost  of  these  proceedings  to  be  taxed  by  tlie  clerk  of  tliis  couri 

Witness  Cross  Examined. 

By  Mr.  Boyden. 

Q.  Does  it  appear  that  any  time  was  asked  ?  A.  There  is 
date  to  it,  Friday,  the  19th  of  August. 

Q.  Does  it  appear  upon  the  entry  that  time  was  asked  fbrb 
Kirk  to  produce  witness  ?    A.  It  does  not. 


« 
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He-Direct  examinatiwi. 

Bv  Mr.  Mrskimon. 

Q.  Look  at  the  papers  in  your  band  and  state  wliat  tlicy  are  i 
A.  I  have  the  petition  of  John  Kerr  and  others  and  an  afHda- 
vit  thereto,  signed  by  Thomas  Bragg ;  also  the  writ  of  hulpeuA 
mtpm  issned  i^wn  the  petition  by  Judge  Brooks,  with  the  re- 
taru,  &c. 

Q.  How  did  tlicy  come  into  your  ])06session  ?  A.  Tlicy 
came  into  my  possession  on  the  same  occasion  at  Salisbury. 

Q.  What  time?     A.  On  Friday,  August  lOlli. 

Mr.  MERRIMOX.  Wc  propose  now  to  read  the  paj)ers  in 
the  case  of  John  Kerr. 

Mr.  McCORKLE.     We  do  not  require  you  to  read  tliem. 

Mr.  MEKRIMOX.  We  ask  that  tlie  clerk  of  tlie  court 
leave  a  eertiiied  copy  of  them  instead*of  leaving  tlie  originals!. 

The  CHIEF  JUSTICE.  T^ave  will  be  gi-anted  unless 
objected  to. 

The  witness  produced  a  certified  copy  which  he  left  with  the 
clerk. 

Senator  GRAHAM,  of  Orange.  ]\Ir.  ('hief  Justice,  I  move 
that  the  sitting  of  the  court  be  extended  to  half  past  three 
o'clock,  imless  the  man:igers  shall  have  iinshed  the  testimony 
thev  desire  to  introduce  todav  befoi'e  that  time,  on  which  I 
(^1  the  yeas  and  nays,  and  I  hope  the  motion  will  be  seconded. 

A  sufficient  number  secondiu":  the  call,  the  veas  and  navs 
Were  ordered. 

The  CLERK  proceeded  to  call  the  roll  of  senators  on  the 
motion  of  Mr.  Graham,  and  it  was  decided  in  the  affirmative. 

Those  who  voted  in  the  affinnative,  ai-e  : 

Messrs.  Adams,  Albright,  Barnett,  Battle,  Beasly,  Brogden, 
Brown,  Cook,  Council,  Cowles,  Crowell,  Dargan,  Edwards, 
Hemming,  Flythe,  Gilmer,  Graham,  of  Alamance,  Graham,  of 
Orange,  Hawkins,  Ilyman,  King,  I>atham;  Ix^dbetter,  I-ichman, 
linney,  Love,  Mauney,  McClammy,  McCotter,  Merrimon, 
Morehead,  Murphy,  Olds,  Robbins,  of  Davidson,  Robbins,  of 
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Eowaa,  Skiiiner,  Speed,  Troy,  Waddell,  Warren,  Wliiteside, 
Worth— 42. 

Thoee  wlw  voted  in  tlie  negative,  are : 

Messrs.  Bellamy,  Ed^-ards,  Moore,  Korment,  Price — 6. 

Mr.  McOORKLE.    I  desire  to  ask  the  witness  a  question. 

WILLIAM  LAKKIX — t^e^ross  examinatiim^ 

By  Mr.  McCoukle. 

Q.  I  ask  wlietlicr  your  memorandum  shows  that  in  the  pro- 
ceedings before  Judge  Brooks,  time  was  asked  on  tlie  part  ot 
Colonel  Kirk  to  produce  evidence  as  to  the  guilt  of  the  petition- 
ers ? 

Mr.  GIIAIIAM,  We  object  to  the  question  on  the  ground 
that  that  matter  has  been  ended.  The  question  was  upon  the 
a<hnissibilitv  of  this  paper,  as  the  memorial  of  the  proceedings 
made  under  the  directioif  of  the  judge.  That  question  was 
objected  to,  debated,  and  6ettle<l  and  I  do  not  see  that  the  ques- 
tion asked  has  anv  relevancy  after  that. 

]\rr.  ^[(COIIKLE.  The  gentleman  misapprehends  the  object 
of  mv  croKs  examination.  The  witness  infonns  me  that  he 
kei)t  tliis  memoraiulum  of  the  ])n>ceedings,  and  I  proj>06e  to 
ask  him  whether  certain  otlier  tln'ngs  did  not  take  place  before 
Judge  Brooks,  and  if  so,  whetlier  he  made  any  memoranda 
i\i  them  or  not.  As  it  was  not  a  court  of  record  l)efore  which 
the  proceedings  were  lieard,  1  think  clearly  we  have  a  right  to 
go  into  tlie  matter.  We  propose  to  ask  the  witness  whether 
if,  on  this  examination,  the  defendant  Kirk  did  not  ask  the  dis- 
trict judge  for  time  to  produce  evidence  to  sustain  the  truth  of 
his  return.  That  is  all  we  desire.  It  certainly  is  competent  If 
tlic  mimite  were  made  in  a  court  of  record,  then  it  could  not 
be  contradicted,  because  the  record  impoii:s  absolute  veritj' 
itself.  Sm*ely  the  ])roceedings  which  took  place  before  a  mag- 
istrate or  a  judge  at  chambers  are  competent  to  be  proven,  and 
(\)].  Kirk  certainly  would  not  be  bound  hv  mere  memoranda  tak- 
en  by  a  clerk,  but  would  have  a  right  to  show  that  u|>on  any  sub- 
secpient  proceedings  or  trial  what  ideally  did  take  place.    And  if 
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CoL  Kirk  irould  have  that  riglit,  how  much  greater  would  be 
Ae  right  of  the  respondent  to  come  into  court  and  show  it. 

Mr.  GRAHAM.  As  we  understand  it,  Mr.  Ohief  Justice, 
this  ig  a  proposition  to  prove  that  a  motion  was  made  lor  a  con- 
tinonioe  upon  certain  reasons  stated,  and  to  amend  the  me- 
raoml  which  the  judge  left  of  his  proceedings  by  putting  in 
the  matter  which  is  sought  to  be  proven.  I  say  that  tliis  me- 
morial is  conchisive  as  to  what  action  was  taken  on  that 
occasion.  It  any  other  motion  were  made  which  was  not  set 
down,  it  was  the  fault  of  those  conducting  the  proceedings  that 
they  did  not  think  proper  to  have  anything  else  recorded.  If 
yon  are  to  go  outside  of  the  record  which  the  judge  has  left — 
I  speak  of  it  as  a  record,  but  not  in  its  technical  sense — outside 
rf  the  memorial  which  the  judge  has  left  of  these  proceedings, 
feie  18  no  end  to  the  introduction  of  parole  proof  for  the 
pnrpOBe  of  detennining  what  is  the  legal  effect  of  proceedings. 

Mr.  BADGER.  Mr.  Chief  Justice,  I  am  a  little  suri)rised 
tohearthe  learned  counsel  object  to  this  evidence  on  the  ground 
tuat  those  who  conducted  the  proceedings  did  not  have  facts  re- 
(•orded  in  a  court,  which  was  no  court  of  recoixi  in  memoranda 
<>ver  which  they  had  no  control.  The  counsel  must  know  that 
Colonel  Kirk  and  his  counsel  had  no  control  over  the  meuio- 
'^da  which  Judge  Brooks  had  made  of  the  proceedings  which 
took  place  before  that  officer.  Governor  llokleii  certainly,  who 
^»  the  party  now  on  trial,  had  no  such  control.  To  speak  of  these 
memoranda  kept  by  the  clerk  as  a  record  is  not  speaking  of  a 
'^ord  in  guch  a  sense  as  is  known  among  lawyers. 

^•MERRIMOX.     Wc  waive  our  objection. 

*'ILLIAM  LARKIX.     CroH}t  cvauihtMion,  rcjiniiuvl^ 

%l[r,  McCoKKLK. 

Q- 1  ask  if  Colonel  Kirk  did  not  request  the  comt  to  give 
lum  time  to  produce  witnesses  to  sustain  the  truth  of  his  return 
mall  the  cases  except  probably  that  of  Josiah  Turner?  A. 
i  think  tliat  on  Thursdav  Jittemmm  the  counsel  did  ask  for  an 
^rtengion  of  time  for  reasons  which  I  do  not  now  remember, 
'wit  I  think  it  related  particularly  to  making  their  returns.  I 
ionoi  remember  tliat  it  referred  to  the  production  of  witnesses. 
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Q.  I  aek  whether  the  counsel  did  not  expressly  request  time 
to  get  witnesses  to  prove  the  trutli  of  Colonel  Kirk's  return  i 
A.  I  do  not  remember  tliat  witnesses  wei*e  spec^ially  named.  I 
remember  that  great  stress  was  put  upon  the  fact  that  it  would 
b  almost  impossible  to  have  the  return  prepared  the  next  day. 

Q.  I  ask  if  time  was  not  asked  the  iirst  day  until  the  next  daj 
following  to  make  the  return  ?  A.  Time  M'as  asked  until  the 
next  day. 

Q.  I  ask  you  if  you  don't  remember  that  when  tlie  case  wa« 
called  Colonel  Kirk's  counsel  did-not  ask  in  each  case  that  tliej 
might  be  allowed  time  to  produce  witnesses  to  prove  the  tnitli 
of  the  return  ?  A.  My  recollection  is  not  very  clear,  but  it 
may  have  been  so. 

Q.  I  ask  you  to  refresh  your  recollection,  and  to  state  if  Judge 
Brooks  did  not  announce  that  we  had  taken  all  the  time  allowed 
by  law  and  he  would  not  give  us  any  time  to  enable  Colone- 
Kirk  to  get  witnesses.  A.  I  remember  that  he  objected  ob 
that  ground  to  extending  the  time. 

Q.  lie  had  already  extended  the  time  to  make  the  return,  ha- 
he  not  ?    A.  No  tiirther  than  the  next  day. 

Q.  Did  not  he  refuse  to  give  us  further  time  to  get  witnesses 
A.  Do  vou  mean  on  Fridav  i 

Q.  Yes,  sir,  when  the  case  was  called  up : 

Mr.  BO YDEX.  The  case  of  Josiah  Turner  ?  A.  I  doa" 
rememl)er  very  distinctly  that  it  was  asked  for. 

The  CHIEF  JUSTICE.  I  don't  see  that  this  testimony 
has  any  relevancy. 

Mr.  McCORKLE.  This  paper  which  they  have  read  is  not 
a  perfect  tmnsc*ript.  It  simply  says  that  there  being  no  evidence 
against  A.  B.  and  C.  I),  the  petitionei's  are  discharged.  We 
desire  to  show  that  there  were  some  grounds  for  their  deten- 
tion and  that  Colonel  Kirk  asked  for  time  to  enable  him  to  get 
witnesses  to  prove  the  truth  of  his  retuni. 

Mr.  MERRIMOiS".  Thei-e  were  fifty  things  said  in  that 
proceedmg  which  they  did  not  ask  to  have  noted. 

Q.  You  say  you  do  not  remember  whether  tliat  motion  was 
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made  or  not  ?  A.  There  were  several  appeals  made  by  counsel 
forthne.  I  did  not  pay  yery  much  attention  to  everytliing- 
that  wag  said  by  them. 

Q.  Do  not  you  recollect  now,  that  the  first  cause  called  up 
^^that  of  Mr.  Turner,  by  Governor  Graham  ?  A.  I  am  not 
Bureftat  it  was  the  first,  I  don't  recollect. 

By  Mr.  Mkkrimon. 

Q.  You  put  down  in  the  minutes  what  the  judge  told  yon 
topntdown  ?    A.  I  made  the  order  as  directed. 

Ifr.  MERRIMON.  We  now  put  in  evidence  the  certified 
^Py  of  a  telegram  from  the  accused  to  the  President  of  the 
United  States,  in  reference  to  the  action  of  Judge  Brooks. 

The  CLERK  proceeded  to  read  the  telegram  in  words  fol- 

Iokthop: 

State  of  Nokth-Carolina, 
Executive  Department, 
Raleigh,  August  7th,  1870, 
To  the  President  of  tlie  United  States : 

Sib:  The  chief  justice  of  the  supreme  court  of  this  state, 
sustained  by  his  associate  justices,  has  decided  that  I  have  a 
''ght  to  declare  counties  in  a  state  of  insurrection,  and  to  arrest 
*fid  hold  all  suspected  persons  in  such  counties.  This  I  have 
done. 

But  the  district  judge,  Brooks,  relying  on  the  fourteenth 
*iQendinent  and  the  act  of  congress  of  1867,  page  385,  chapter 
^*j  has  issued  a  writ  of  habecis  corpus^  commanding  the  oflicer 
^ifk  to  produce  before  him  the  bodies  of  certain  prisoners 
^ued  by  my  order.  * 

I  deny  his  right  thus  to  interfere  with  the  local  laws  in  murder 
<iM06.  I  hold  these  persons  under  our  state  laws,  and  under  the 
^Ificigion  of  our  supreme  court  judges  who  have  jurisdiction  of 
^  whole  matter,  and  it  is  not  known  to  Judge  Brooks  in  what 
mmner  or  by  what  tribunal  the  prisoners  will  be  examined 
iod  tried. 
The  o£Bcer  will  be  directed  to  reply  to  the  writ  that  be  holds 
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the  prisonera  under  my  older,  and  that  he  reftises  to  obe] 
writ  If  the  marshal  eliall  tlxen  call  on  the  pmse  commi 
there  may  be  conflict,  bnt  if  he  should  call  first  on  the  fe 
troopB  it  will  be  for  yon  to  eay  whether  the  troops  shall  be 
to  take  prisoners  out  of  my  hands. 

It  is  my  purpose  to  detain  the  prisoners,  unless  the  am 
the  United  States  under  your  orders,  shall  demand  them. 

An  early  answer  is  respectfuUy  requested. 

W.  W.  IIoLDEN,  Governor. 

True  copy : 

[Seal.]        J.  B.  Neatukby,  Private  Secretary. 

Mr.  MERRIMON.    We  next  put  in  evidence  tlic  rep 
the  secretary  of  war  to  the  telegram  just  i-ead. 

The  CLERK  read  the  letter  as  follows : 

"Washington,  18' 
Gov.  W.  W.  HoLDEN : 

In  connection  with  your  telegram,  August  7th,  to  the  ] 
dent,  the  attorney-general  submitted  the  following: 

Attorney  General's  Office, 
Washington,  August  8,  18' 

I  do  not  see  how  the  United  States  district  judge  can  r 
to  issue  the  writ  if  the  petition  makes  out  a  case  for  it  t 
the  habeas  corpses  act  of  1867,  14  statutes,  385.  If  the  n 
uncontroverted,  or  the  facts  appearing  on  proof  to  the  j 
after  a  denial  by  the  petitioner  show  the  arrest  to  have 
made  under  lawfnl  state  authorities,  he  will  remand  the 
oners.  In  determining  whether  the  laws  of  tlie  state  autli 
the  first,  he  will  respect  the  decision  of  the  state  judg 
advise  that  the  state  autliorities  yield  to  the  United  S 
judiciary. 

(Signed,)  A.  F.  Akerman,  Att'y  Gener 

The  President  directs  me  to  communicate  to  you  the 
going  opinion  of  the  attorney  general. 

Wm.  W.  Belknap,  Secretary  of  W 
True  copy: 

[Seal.]        J.  B.  KxATHEBT^  Private  Secretary* 
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Mr.  MEBBIMON.  We  offer  in  e\'idetioe  a  certified  copy 
of  tlic  letter  from  the  aecnsed  to  Judge  Bond,  United  Stateg^ 
dnmit  judge. 

The  CLERK  proceeded  to  read  the  paper  in  the  words  fol- 
lowing: 

State  op  Nomi  Caholis^a, 

Executive  Department, 
Raleigh  Aug.  29,  1870. 
Hon.  H.  L.  Bond,  jndge  eircnit  court  of  the  United  States  : 

SiK :  Capt.  Wenner,  th«r  bearer  Ivereof,  will  lay  before  j'ow 
the  papers  in  the  habeas  corpus  case  trf  Lt.  CoL  Biirgenyof  the 
2d  regiment  North  Caroliia  militi& 

The  petition  of  Col.  Burgen  for  relief  does  not  overstate  the* 
fects  as  to  the  existence  and  atrocious  character  of  the  ku  klux 
klan,  in  this  state.  It  was  to  disperse  this  klan  8o  that  the 
civil  law  could  not  be  enforced  in  certain  localities,  that  the 
militia  was  called  out.  CoL  Burgen  was  ifmployed  in  the  utili- 
tia,  and  is  now  in  prison  for  offences  alleged  to  have  been  com- 
mitted by  him. 

I  shall  not  venture  to  intimate  to  your  honor  any  opinion  as 
to  the  law  in  this  case,  but  I  would  1x3  much  gratified  if 
your  honor  could  spare  the  time  to  come  to  Raleigh,  and  try 
the  case  here.  I  would  respectfully  suggest  that  your  honor,  by 
lieing  here,  could  obtain  a  clear  view  of  that  state  of  feeling 
and  the  surrounding  circumstances,  whatever  your  opinicai  as 
to  tlieiaw  in  the  case  mav  l>e. 
With  great  respect, 

Your  pb't.  servant, 

W.  W.  IIOLDEK,  Governw. 

True  copy : 

[Seat]  J.  B.  NEATnERT,  Private  Secretary- 

Mr.  BOYDEN.  I  tliink  that  the  derk  read  the  letter 
wrong.  The  wotd  "not^  19  inconsistenrt  with  tlie  hagimge  of 
the  letter,  will  the  elei^  read  it  again. 

The  CLERK  read  the  fidlowing : 

^  It  waa  to  disperse  tin»  iEllni  so  thai  the  rivil  law  eould  not 
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be  eiiforeed  in  certain  localities,  that  the  militia  was  called  out.^ 
Mr.  BOYDEN.    It  is  evidently  a  mistake. 
Tlic  original  letter  book  was  produced  and  handed  to  th  ^ 

counsel  for  the  respondent. 

Mr.  MERKIMOK".    We  now  oiFer  in  evidence,  a  transcript 

of  the  reconls  of  the  proceedings  in  the  superior  court  of  Ipc- 

dcU  county : 

In  the  Superior  Court,  Iredell  Countv, 

Eichard  M.  Allison,  on  behalf  of  himself  and  the  otlier 
])ropei'ty  holders  and  tax-payers  of  the  state,  plaintiff,  against 
David  A.  Jenkins,  treasurer  ol  the  stAte,  and  A.  D.  Jenkins, 
l)aymastcr  of  the  state  troops  and  assistant  treasurer,  defen- 
dants. 
The  plaintiif  complaining  of  the  defendant,  alleges — 

I.  That  he  is  a  citizen  of  said  countv,  and  as  such  is  one  of 
the  tax-payers  and  property  holders  in  the  state  of  Nortli  Car- 
olina, and  has  property  on  account  of  which  he  is  bound  by 
the  laws  of  said  state  to  pay  taxes  tor  its  support  and  to  carry 
on  such  business  and  cntei^prises  as  it  may  lawfiilly  engage  in, 
an<l  as  such  tax-payer  he  is  interested  in  all  questions  in  respect 
to  the  increase  of  its  debts  in  the  use,  disposition,  anddisbune- 
ment,  and  administration  of  its  funds  in  hand. 

II.  That  the  property  holders  and  tax-payers  in  said  state 
and  liable  like  himself  to  pay  taxes,  are  many  thousandB  in 
number,  so  that  it  is  impracticable  for  them  to  join  in  this  suit, 
wherefore  he  brings  the  same  in  his  oM'n  name  to  protect  not 
only  his  own  rights  and  interest,  but  the  same  of  all  persons 
interested  in  like  manner  with  himself. 

III.  That  "William  W.  Holden  is  governor  of  the  state  of 
North  Carolina,  and  plaintiff  is  informed  and  believes,  and  so 
iivei's  the  facts  to  be  that  under  color  of  his  said  oflSce,  and  in 
prostitution  of  the  same  he  has  assumed  to  himself  the  power 
to  issue  his  order  to  sundry  persons,  and  by  and  through  them  to 
recruit^  organize,  drill,  arm  and  equip  an  army  of  men,  consisting 
of  a  thousand  men  and  more,  and  has  so  recruited,  organized, 
drilled,  anned  and  equipped  such  army  for  the  unlawftil  pmpose 
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of  arresting  and  depriving  of  their  liberty  tlie  free  citizens  ol' 
eaid  state  without  any  warrant  or  lawful  authority,  and  by  no 
authority  save  only  his  own  order,  that  in  pursuance  of  8ucli 
purpose  he  has  arrested  and  deprived  of  their  lil)erty  many  of 
the  people  and  unoilending  citizens  of  said  state,  and  detained 
them  in  custody  of  said  anny  for  many  days  and  still  so  detains 
and  deprives  them  of  their  liberty,  that  he  so  arrested,  detained 
and  detains  thera  without  anv  lawful  warrant  or  anthoritv  and  bv 
liis  own  order  merely,  tliat  lie  has  so  ari'ested  and  deprived  said 
citizens  of  their  liberty  not  only  without  any  legal  sanrftion, 
but  in  defiance  and  subversion  ot  the  constitution  and  laws  of 
said  state  and  the  United  States. 

IV.  That  the  army  so  recruited,  organized,  drilled,  armed, 
equipped  and  used  do  not  puq>ort  to  be  the  militia  or  of  the 
militia  of  said  state,  nor  are  thev  such,  but  tliev  are  called  bv 
said  Iloldcn  "state  troopr^,"  and  are  a  recruited  body  of  men 
in  pursuance  of  orders  issued  by  said  Williaui  W.  llolden  tu 
one  George  W.  Kirk,  a  citizen  of  the  state  of  Tennessee,  and 
perhaps  other  persons ;  that  said  George  W.  Kirk  and  one 
Bergen  and  one  Yates,  and  at  least  a  pai-t  of  the  men  so  re- 
cruited are  not  citizens  of  the  state  of  North  Carolijia,  ])ut  are 
citizens  of  the  state  of  Tennessee;  that  the  said  state  troops 
and  array  were  so  recniited  and  without  reference  to  any 
statute  or  lawful  authority  of  said  state  of  North  CaroKna  ;  that 
they  were  selected  and  designated  by  no  rule  or  authority  ot 
law,  but  to  answer  the  lawless  puq^ose  bred  in  men  by  said 
Ilolden. 

V.  That  plahitiff  is  advised  and  believes  that  said  William 
W.  Holden  as  aforesaid  issued  his  said  orders  and  in  manner 
and  by  and  through  the  means  aforesaid  recruited,  organ- 
ized, drilled,  armed,  equipped,  trans])orted  and  used  the  "  state 
troops"  and  army  aforesaid  without  any  lawfiil  authority  but  in 
violation  of  the  constitution  and  the  laws  of  the  state  of  North 
Owolina  and  the  United  States. 

VI.  That  the  said  William  W.  Ilolden  under  color  ot  and  in 
prostitution  of  hia  office  of  governor  as  aforesaid  has  made 

15 
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his  warrant  and  order  upon  tlie  defendant  as  treasurer  of  said 
state  for  large  sums  of  money,  to-wit  ilfty  thousand  doUara  and 
more  belonging  to  and  in  the  treasur}^  of  said  state,  to  be  used  for 
the  purpose  of  so  recruiting,  organizing,  arming,  equipping^tnins- 
porting,  paying  and  using  said  "  state  troops  "  and  army ;  that 
the  defendant  as  treasurer  has  recognized  sucli  and  said  war- 
rant and  onlers  for  such  sum  of  money  from  time  to  time  and 
paid  the  same  out  of  the  money  in  the  treasurj'  of  the  state, 
and  said  Ilolden  has  used  the  said  money  for  the  purposes 
aforesaid. 

YII.  That  said  William  W.  Ilolden  persists  in  keeping  said 
'Estate  troops"  and  anny  in  operation  for  the  purposes  aforesaid 
and  is  about  to  make  his  further  wun-ant  and  order  for  large 
sums  of  money,  for  the  purposes  aforesaid  on  said  defendants; 
and  said  defendant  is  about  to  recognize  the  same  and  pay  sneh 
sums  of  money  out  of  Baid  treasui}-  as  may  be  so  required  of 
him  for  the  purj)oscs  aforesaid. 

YIII.  That  the  plaintiff  is  advised  that  the  legislature  of 
said  state  has  made  no  appropriation  of  any  money  for  the  pur- 
poses aforesaid,  and  that  there  is  no  statute  or  lawful  authority 
authorizing  such  use  of  the  money  so  in  the  treasury  of  said  state. 

IX.  That  the  plaintiff  as  a  j)ro[>erty  holder  and  tax  payer  iu 
said  state  is  interested  in  havino:  the  said  defendants  i*edtraiued 
by  injunction  from  so  recognizing  such  warrant  and  orders  for 
the  money  in  the  treasury'  and  paying  riie  same. 

The  plaintiff' therefore  demands  judgement — 

I.  That  the  said  defandant  as  such  treasurer  be  enjoined 
from  recognizing  any  and  all  warrants,  and  ordere  of  aaid  Wil- 
liam W.  Holden,  or  any  other  person  for  money  in  the  treasury 
for  the  puqwse  or  purposes  aforesaid,  or  for  the  purpose  of 
paying  or  transporting  such  "state  troops"  and  army. 

II.  That  the  plaintiff'  is  also  informed  and  believes  that  one 
A.  D.  J^akins,  the  assistant  clerk  of  the  treasurer^  and  actuig 
as  paymaster  for  said  "  state  troops,"  has  already  drawn  hrgfi 
sums  of  money  from  the  treasurer  of  the  state,  and  now  holds 
the  samei  to  wit ;  about  sixty  diousaud  dollars^  rea^J  to  pay 
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over  to  the  said  troops ;  and  plaintiff  prays  that  lie  also  be 

enjoined  from  paying  ont  any  money  in  his  hands  held  for  sucli 

purpose  npon  the  warrant  or  order  or  demand  ot  any  person 

whatever. 

m.  That  the  plaintii!  recover  Iiis  costs  in  tliis  behalf. 

Bragg,  Battle,  Graham,  A.  S.  Mkrkimon, 

Atty's  for  Blaintiff, 

State  of  North  Carolina,  ) 
Iredell  County.  f 

R.  M.  AUison  makes  oath  that  he  has  read  the  foregoing 

complaint  and  that  the  same  is  true  so  far  as  it  ]>urports  to  bo 

of  his  own  knowledge  and  as  to  all  other  matters  and  facts 

therdn  stated  he  believes  it  to  be  true. 

R.  M.  Allison. 

Sworn  and  subscribed  before  me,  tlie  24tli  day  of  August,  A. 

D.  1870. 

A.  MrrcHELL,  Judge, 

Superior  Court,  Iredell  County. 
Richard  M.  Allison  and  all  the  property  holders  and  tax-payers 
of  the  state  of  North  Carolina,  plaintiff, 

against 
David  A.  Jenkins,  treasurer,  and  A.  D.  Jenkins,  defendants. 

Wliereas^  the  plaintiff  is  about  to  apply  for  an  injunction 
restraining  the  above  named  David  A.  Jenkins,  treasurer,  and 
A.  D.  Jenkins,  from  paying  any  further  sums  of  under  the 
warrant  and  order  of  William  W.  Ilolden,  governor,  Jcc,  or 
any  other  person  for  the  purpose  of  using,  paying,  organizing, 
equipping  or  anninganbody  of  men  raised  by  said  Holden  and 
by  him  called  state  troops,  &c. 

Now  therefore,  we,  Richard  M.  Allison  and  Hugh  Reynolds* 
lliomas  H.  Allison,  C.  A.  Carlton,  undertake  in  the  sum  ot 
five  thonsand  dollars  to  pay  to  the  said  David  A.  Jenkins  and 
A.  D.  Jenldns  such  damages  as  they  may  sustain  by  reason  o 
eaufh  injonction  if  the  court  shall  finally  decide  that  the  plain^ 
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tifl'  is  not  entitled  thereto,  the  damages  to  be  ascertained 
reference  or  otherwise,  as  the  court  may  direct. 

K.  M.  Allison, 
Twos.  A.  Alliso: 
11.  Reynolds, 
C.  A.  Carltok. 

State  of  North  Carolina.    )    A^-ni      i         a       oi  -i 
Ii-edell  Countv.  ^'  Chambers,  Aug.  U,  1 

Upon  the  plaintiff  entering  into  an  undertaking  in  the 
of  live  thousand  dollars,  with  approved  security,  payable  U 
defendants,  the  clerk  of  Iredell  superior  court  will  issue 
junctions  as  demanded  in  the  complaint,  restraining  Davi 
Jenkins,  treasurer  of  the  state,  from  recognizing  any  an( 
warrants  and  from  paying  the  same,  issued  by  Willian 
Holden,  governor  of  the  state,  for  the  purpose  of  paying 
the  recruiting,  transporting,  drilling,  siipjJying,  clothing, 
ing  and  paying  the  troops  mentioned  in  plaintilfs  conip 
and  commanded  by  George  W.  Kirk,  one  Bergen,  one  Y 
and  that  A.  I).  Jenkins,  paymaster  of  William  W.  Holdei 
enjoined  from  any  way  disbursing  the  sum  of  sixty  thou 
dollars  and  all  other  sums  of  money  received  by  him  oi 
governor's  warrant,  from  D.  A.  Jenkins,  treasurer,  or  : 
the  governor,  for  the  purpose  of  defraying  the  expenses  ( 
cruiting,  transporting,  provisioning,  anning,  and  for  the  8 
ces  of  the  troo])S  herein  mentioned  and  described,  and  th 
junction  will  be  continued  in  force  until  the  further  ord 
the  court. 

A.  Mitchell,  Judge 
10th  Judicial  Distri 

Iredell  County,  in  the  Superior  Coui 
R.  M.  Allison  and  all    the  property  holders  of  the  sta 
Korth  Carolina,  plaintift*  summons  for  relief, 

Against 
David  A.  Jenkins,  treasurer  of  the  state  of  Kortli   Cai 

and  A.  D.  Jenkins,  defendants. 
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State  of  North  Carolina. 
To  tlie  Sheriff'  of  Wake  count}',  greeting : 

Yuu  are  lierebv  eomnmnded  to  summon  David  A.  Jenkins 

ft.' 

and  A.  D.  Jenkins,  the  defendants  above  nameil,  if  they  be 
found  within  your  county  to  be  and  ai)pear  before  the  judge  of 
our  superior  court  to  be  held  for  tlie  county  of  Iredell  at  the 
court  house  in  Statesville  on  the  2d  Mondav  after  the  3d  Mon! 
day  of  March,  1871,  and  answer  the  complaint  which  will  l)e 
dej>osited  in  the  office  of  the  clerk  of  the  superior  court  tV»r 
said  county  within  the  three  first  days  of  the  term,  and  let  the 
said  dcfendantij  take  notice  that  if  they  fail  to  answer  the  Siiid 
complaint  within  that  time  the  plaintilf  will  apj)Iy  to  the  court 
for  the  relief  demanded  in  the  com])laint. 

Herein  fail  not  and  of  this  summons  make  due  return. 
Given  under  my  hand  and  seal  of  said  court,  this  24th  day  oi' 
August,  1870. 

0.  L.  SrMMKK.<, 

Clerk  SujKjrior  (^)urt  Iredell  county. 
On  the  back  of  the  aforesaid  la  the  following  endorsement, 
t<vwit : 

lleceiveil  August  25th,  1870. 
Scrvc<l  August  25th,  1870. 

By  leaving  a  copy  of  this  summons,  and  copy  of  the  or<ler 
of  injunction  with  t).  A.  Jenkins,  i)ublic  treasurer. 

T.  V,  Lkk, 
Sheriff  of  AVake  Count  v. 
R,   M.  Allison  and  all  the  property  holdei-s  of  the  State   of 

Xorth  Carolina,  plaintitfs. 
Against 
David  A.  Jenkins, treasurer  of  the  state, and  A.  D.  Jenkins 
^)aymaster  of  the  stat^  troops  and  assistant  treasurer,  deiendants. 
To  the  Sherifi'  of  Wake  county,  greeting : 

In  pursuance  of  the  foregoing  order  of  A.  Mitchell,  judge  of 
the  loth  judicial  district,  24th  August,  1870.  at  chambers,  filed 
in  the  office  of  the  clerk  superior  court  in  this  case. 

You  are  hereby  commanded  to  notify  the  defendants,  David 
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A.  Jenkins,  treaftiirer  of  the  state,  and  A.  D.  Jenkins,  payn 
ter  of  tlie  troops  and  assistant  treasurer,  to  desist  and  cc 
from  recognizing  any  and  warrants  and  from  paying  the  sa 
issued  by  Wm.  "W.  Holden,  governor  of  the  state,  for  purp 
of  paying  or  the  recniiting,  transporting,  drilling,  supplyi 
clothing,  arming  and  paying  the  troops  mentioned  in  plainti 
complaint  and  commanded  by  George  W.  Kirk,  one  Bur 

and  one  Yates,  and  that  A.  D.  Jenkins,  paymaster  of  Win. 
Ilolden,  be  enjoined  from  any  way  disbursing  tlie  sum  of  si 
dollfirs  and  all  other  sums  of  money  secured  by  hiin  on 
governor's  warrraiit  from  D.  A.  Jenkins  or  from  the  gover 
for  the  purpose  of  defraying  the  expenses  of  recruiting,  tn 
porting  provisioning,  arming  and  for  the  services  of  the  tra 
herein  mentioned. 

Witness.  C.  L.  Summers  ot  our  said  court,  at  office  in  Sta 
villc,  the  2nd  Monday  after  the  3d  Monday  in  Marcli,  1870. 

Issued  24  August,  1870. 

C.  L.  Summers,  C.  S.  C 
Iredell  County,  in  the  Superior  Cocirr. 

Richard  M.  Allison  and  all  the  property  "^ 
holders  and  tax  payers  of    the   state  ot 
North  Carolina,  plaintiffs, 

Against, 

David  A.  Jenkins,  Treasurer  of  the 
state  of  North  Carolina,  and  A.  D.  Jenkins, 
defendants. 

State  of  North  CAROLBSfA, 

To  the  Sheriff  of  TV  .^ke  county,  greeting : 

You  are  hereby  commanded  to  summon  David  A.  Jenki 

treasurer,  and  A.  D.  Jenkins,  the  defendants  above  named 

they  be  found  within  your  county,  to  be  and  appear  before  ' 

judge  of  our  superior  court  to  be  held  for  the  county  of  Tret 

at  the  court  house  in  Statc8\nlle,  on  the  2nd  Monday  after 

5th  Monday  of  March,  1871,  and  answer  the  complaint  wh 

will  be  deposited  in  the  office  of  the  clerk  of  the  superior  co 

for  said  county  within  the  three  first  days  of  the  term^  and 
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the  said  defendantB  take  notice  tliat  if  they  fail  to  answer  the 
said  complaint  within  that  time,  the  plaintiff  will  ajiply  to  the 
court  for  the  relief  demanded  in  the  complaint. 

Herein  fail  not  and  of  this  summons  make  due  return. 

Given  under  my  hand  and  seal  of  said  court  24th  day  of 
August,  1870. 

C.    L.    SlTklMKRS, 

Clerk  superior  court,  Iredell  county. 
On  the  back  of  the  aforesaid  summons  is  the  following  indorse- 
ments to  wit : 
^Eeceived  August  25th,  1870. 

Sen'ed  August  25th,  1870,  hy  leaving  a  copy  of  this  sum- 
mons and  a  copy  of  the  order  of  injumtion  with  A.I).  Jenkiuf. 

T.  R  Lee,  Sheriff. 

Bv  J.  J.   NoWELL. 

R.  M.  Allison,  against    David  A.  Jenkins,   treasurer  of  the 

and  A.D.Jenkins,  Paymaster  of  State  Troops  and  Assist^mt 

Treasurer,  Defendants. 
To  the  Sheriff  of  Wake  county,  greeting: 

In  pursuance  of  the  foregoing  order  of  A.  Mitchell,  judge 
of  the  10th  judicial  district,  24th  August,  1S7^^  at  clmnihcrs, 
tilerlin  the  office  of  the  clerk  of  the  suj)crior  court  in  tliis  case, 
vou  are  herehv  commanded  to  notilV  the  dcfen(hints,  David 
A.  Jenkins,  treasurer  of  tlie  state,  and  A.  D.  »Icnkins,  pay- 
master of  the  state  troo])s  and  assistant  treasurer,  to  desitrt 
and  cease  from  recognizing  all  warrants  and  paying  the  same 
issuerl  l>y  William  W.  IIolden,g(n'ernor  oftliestatc,  for  the  pur- 
pose of  or  the  recruiting,  transporting,  drilling,  suj)j)lying,  cloth- 
ing, arming,  paying  the  troojw  mentioned  in  the  plaintiifs  com- 
plaint and  commanded  l>y  (Tcorge  W.  Kirk,  one  Burgcn  and 
one  Yates,  and  that  A.  D.  Jenkins,  paymaster  of  AVilliam  W. 
Ilolden,  he  enjoined  from  any  way  disbursing  the  sum  of  sixty 
thousand  dollars,  and  all  other  sums  of  jnoncv  received  l>v  him  on 
the  governor's  warrant  for  the  purpose  of  defraying  the  expenses 
of  recruiting,  transporting,  provisioning,  arming  and  for  the 
services  of  the  troops  herein  mentioned. 

Witness,  C.  L.  Summers,  clerk  of  our  said  court,  at  office  in 
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Statesville,  the  2d  Monday  after  the  3d  Monday  in  March,  A.  D. 
1870. 

C.  L.   SUM^IERS,  C.  S.  C. 
Issued  24th  Aiigiist,  1870. 

Superior  Court,  Iredell  County. 

K.  M.  Allison  for  himself  and  the  other 
property  holders  and  tax  payers  of  the 
state  of  North  Carolina,  plaintitf. 


Against 


Undertaken  on 
appjx^al. 


D.   A.  Jenkins,  treasurer,  and  A.  D. 
Jenkins,  defendants. 

Whereiis,   on  the  24th  day  of   August  instant,  1870,  tlie 

plaintitf  obtained  from  his  honor  Judge  Mitchell,  at  chambers 

in  the  superior  court  of  Iredell  county,  enjoining  the  defendants 

from  paying  certain  money  to  certain  persons  and  on  certain 

accounts,  as  therein  specified,  and  whcifeas,  the  defendants  intend 

to  appeal  therefrom  to  the  supreme  court. 

Xow,  therefore,  we  A.  D.  Jenkins,  of  Raleigh,  and  C.  Dewey 

and  J.  C.  ]>lake,  undertake  in  the  sum  of  live  hundred  dollars, 

that  the  said  defendants  shall  pay  all  cost^  and  damages  that 

may  be  awarded  against  them  on  such  appeal. 

A.  1).  Jenkins^ 

I).  A.  Jenkins, 

I).  Dewey, 

Jonx  C.  Blake. 

Copy  served  on  H.  M.  Allison  this  Gth  day  of  September, 

1870. 

State  of  North  Cakullva,  |^ 
Iredell  Count  v.  \ 

Be  it  remembered  that  a  superior  court  of  law  was  opened 
and  held  for  the  countv  of  Iredell,  at  the  court  house  in  States- 
ville,  on  the  2d  Mondav  after  the  8d  Mondav  in  Aumist,  A.  D. 
1870,  the  honorable  Anderson  Mitchell  judge  of  said  court 
present  and  presiding. 

The  following  recorded  appears,  to  wit : 
R.  M.  Allison  and  others 

Jenkins. 
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The  plaintiff,  H.  M.  Allison,  maketh  oath  and  saitli  that  he 
is  mformed  and  beh'eves  that  the  said  A.  D.  Jenkins,  since  the 
sen-ice  upon  him  of  the  injunction  issued  by  the  court,  in  this 
«ise  and  in  disregard  and  defiance  thereof,  lias  turned  over 
or  disposed  of  the  funds  in  his  hands,  as  set  forth  in  the  com- 
plaint for  the  benefit  of  troops  mentioned  tlierein. 

11.  M.  Allison. 

Sworn  to  and  subscribed  before  me,  this  6th  day  of  Septcm- 
l>er,  1870. 

C.  L.  Sl'MMKKS,  C.  S.  C. 

K'lf.  AljBson,  plaintiff',  against  D.  A.  Jenkins,  treasurer  of 
tlie  state,  and  A.  D.  Jenkins,  paymaster  and  assistant  treas- 
urer, defendants. 

On  motion  and  on  afli^Jfivit  of   the  plaintiff'  that  the  de- 
fendant, A.  D.  Jenkins,  haKlisposed  of  the  funds  in  his  liauds 
ft>r  the  benefit  of  the  troops  mentioned  in  the  complaint  in  dis- 
J^rd  of  the  order  of  this  court,  it  is  ordered  by  the  court 
^t  notice  of  a  rule  be  served  on  the  said  A.  D.  Jenkins,  com- 
manding him  to  appear  before  this  court  on  Saturday,  the  10th 
/Dstant,  at  10  o'clock,  A.  M.,  to  show  cause  why  he  shall  not 
h  attached  for  a  contempt  of  this  court.     Xotico  to  issue. 
U.  M.  Allison,  plaintiff',  against  David  A.  Jenkins,  treasurer, 
and  A.  D.  Jenkins,  paynuister   and  assistant  treasurer,  de- 
fendants. 

On  motion  and  on  aflidavit  of  the  plaintiff* that  the  defendant, 
A.  1).  Jenkins,  has  disposed  of  the  funds  in  his  hands  for  tlic 
l)enetit  of  the  troops  mentioned  in  the  complaint  in  disregard 
of  the  orderof  this  court. 

It  is  ordered  by  the  court  that  notice  of  a  rule  be  served  on 
the  said  A.  D.  Jenkins,  commanding  him  to  ai)pear  before  this 
court  on  Saturday,  the  10th  instant,  at  10  o'clock,  A.  M., 
to  show  cause  why  he  shall  not  be  attached  for  a  contemj)t  to 
this  court. 

Witness,  C.  L.  Summers,  clerk  of  our  said  court,  at  office  in 
Statesville,  this  6th  day  of  September,  A.  D.  1870. 
[Seal.] 
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On  the  baek  of  the  ioregoing  notice  is  the  following  endor&^ 

ment^towit: 

To  hand  Sept.  7th,  1870. 

T.  R  Lee,  Sh'ff. 

By  J.  J.  NowELL,  D.  S. 
Executed  Sept  7th,  1870. 

By  delivering  and  leaving  with  A.  D.  Jenkins  a  true  eo' 

of  the  within  notice. 

T.  F.  Lee,  Sh'ff. 

Bv  Albert  Maonin,  Dpt, 
September  10th,  1870. 

K.  M.  Allison,  plaintiff,     1 

against  >  Rule  to  show  cause  in  contempt. 

A.  D.  Jenknis,  defendant.  J 

The  following  is  the  answer  of  defendant,  A.  D.  Jenkins: 

Superior  Court,  Iredell  county, 

K.  M.  Allison,  Phiintiff, 

vs. 

D.  A.  Jenkins  and  A.  D. 

ficnkins,  defendant. 

For  answer  to  the  rule  against  hini  in  the  above  cause  made, 

the  defendant  A.  I).  Jenkins  saith  : 

1.  That  he  disclaims  all  purpose  of  committing  a  contempt 
of  this  honorable  court  or  of  anv  order  bv  it  made. 

2.  That  he  was  notified,  for  the  first  time  upon  the  25th 
day  of  August  last,  of  an  order  in  the  above  cause  enjoining 
him  {IS  paymaster  of  the  state  troops,  and  as  assistant  treasurer 
from  in  any  way  disbursing  any  sums  of  money  received  by 
him  for  the  purpose  of  defraying  the  expenses  of  recruiting, 
transj)orting  provisions,  arming,  and  for  the  service  of  such 
troops. 

8.  That  since  the  time  of  such  notification  this  defendant 
has  intended  to,  and  has  in  all  respects  observed  and  kept  its 
injunctions  in  all  res{>ect8  so  far  as  he  has  been  aware. 

4.  That  he  has  never  been  assistant  treasiu'er  of  tlie  state, 
or  had  any  connection  with  funds  in  tlie  complaint  mentioned, 
except  as  stated  below. 
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5.  That  at  the  time  when  he  wag  notified  of  the  above  order, 
lie  had  in  his  liands  as  acting  paymaster  of  said  troops,  $40,- 
480,12  and  no  more. 

6.  Tliat  liis  duties  as  pa}Tnaster  were  nnder  a  written  order 
of  TVilliam  AV.  Ilolden,  governor  of  tlie  state,  dated  July  11, 
1870,  to  him  as  one  of  his  aids-de-camp  (with  the  rank  of  col- 
onel) detailing  him  for  such  service,  and  he  had  at  no  time  any 
other  authorization. 

7.  Tliat  upon  the  3d  day  of  September  last,  (Tovernor  Ilolden 
by  a  written  order  to  that  effect  relieved  this  defendant,  from 
such  duty  and  ordered  him  to  "  turn  over  at  ouce  "  to  Major 
John  B.  Keathery  all  the  money  in  his  po^^session  by  virtue  of 
hi^  office  as  paymaster,  and  to  send  to  the  office  of  the  adjutant 
general  a  final  statement  of  all  his  accounts. 

8.  That  this  defendant  being  thereby  discharged  from  his 
office,  it  became  his  duty  as  he  was  advised,  to  turn  over  to 
wliomsoev  he  mi«:ht  be  directed  auvthiu''  held  bv  him  in 
virtue  thereof,  and  accordinc^lv  on  the  next  (Lxv  he  delivered 
over  to  said  Xeathery  the  sum  mentioned  above.  (.*>) 

9.  Such  dischari'e  of  this  detendant  from  the  duties  to  which 
lie  hiul  been  detailed  as  aljovc  was  made  by  Gov.  Ilolden 
without  suggestion  from  and  without  couscut  upou  the  jxirt  of 
this  defendant ;  he  was  advised  and  believed  that  he  could  not 
resist  it ;  and  after  a  careful  consideration  of  the  terms  and  spirit 
of  the  order  of  injunction,  this  defendant  was  unable  to  sec 
that  he  was  thereby  oi'dered  not  to  settle  with  any  sftccessor 
who  mght  take  his  office,  he  having  taken  aii  oath  at  the  time 
of  his  detail  M^hich  bound  him  (at  leav<t  in  the  absence  of  an 
injunction  to  the  contrary)  to  make  such  disposition  of  the  funds 
in  case  he  were  relieved. 

10.  If  this  defendent  hath  disobeyed  said  order  in  any 
respect  he  submits  that  he  has  done  so  in  ignorance,  only 
intendinr?  at  all  times  to  be  olx^dient  thereto. 

A.  1).  Jkxktxs. 
Sub8cribe<l  and  sworn  to  before  mc  in  open  c*ourt,  10th  Sep- 
tember, 1870- 

C.    L.    SUMMEKS,  C.  S.  (/. 
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The  above  rule  coining  on  to  be  heard,  the  defendant  file; 
his  answer  thereto. 

Thereupon,  after   arginnent  by  counsel  on   both  Bides,    it  is 

considered  by  the  court  that  such  rule  be  discharged. 

State  of  Xoutii  C.vrolina,  ) 
Iredell  county.      j 

I,  C.  L.  Summers,  clerk  of  the  superior  court  of  Iredell  county, 
do  hereby  certity  that  the  f<n'egoing  is  a  full,  true  and  perfa*t 
transcript  of  the  records  on  file  in  my  office  in  the  above  reci- 
ted action. 

In  testimony   whereof  I  hereunto  subscribe   niynaincand 

affix  the  seal  of  said  court,  at  office  in   StAtesville,  this   6th  day 
of  rianuarv,  A.  D.  1S7(>. 

C.  L.  SumSieks,  C.  S.  C. 

Mr.  ]\rcCOIlKLE.  Mr.  Chief  Justice,  we  Avould  like  to 
know  from  the  managers  for  what  object  the  return  to  the  bill 
in  ecjuity  is  introduced — whether  it  is  as  evidence  of  the 
facts  contained  therein  so  far  as  the  respondent  is  concerned? 
If  that  be  their  object  we  object  to  it  as  incompetent. 

;^rr.  MERRIMON.  We  oiler  it  for  eveiy  purpose  tliat  it 
would  1)0  lawful,  and  particularly  for  the  purpose  of  showing 
that  the  injunction  issued  to  A.  D.  Jenkins  was  served  upon 
him. 

Mr.  McCORKLE.    We  do  not  object  to  that. 

The  CHIEF  JUSTICE.  The  presiding  officer  is  of  the 
opinion  that  it  is  only  competent  to  show  that  there  was  such 
a  proceeding  but  that  it  is  not  competent  to  prove  the  facta 
set  forth. 

Mr.  IMERRIMON.  Does  the  chief  justice  hold  that  it  is 
evidence  of  the  fact  that  an  injunction  was  served. 

The  CHIEF  JUSTICE.  Yes,  sir,  but  not  as  evidence  of 
the  facts  set  out. 

AARON  D.  JENKINS,  a  witness  called  onhehalfofthe 
rnamujers^  helng  duly  swoni,  testified  asfoUoios: 

By  Mk.  Mekrimon  : 

Q.  AVhat  is  your  business  ?  A.  I  am  at  present  teller  in  the 
treasury  department. 
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Q.  How  long  Iiave  you  been  sucli  ?  A.  I  went  into  the 
treasury  department  as  assistant  clerk.  The  office  of  teller  was 
created  after  tliat — I  do  not  recollect  at  what  time. 

Q.  Have  you  been  there  for  several  months  ?    A.  Yes,  sir. 

Q.  How  long  ?    A.  At  least  15  months  as  teller. 

Q.  Look  at  the  papers  in  your  hands  and  state  what  they 
are!  A.  These  are  warrants  of  the  governor  and  auditor  on 
tlie  treasurer. 

0-  Where  did  you  get  them  ?  A.  AVe  got  them  from  the 
governor. 

Q.  I  mean  where  did  you  get  them  from  recently  'i    A.  Out 
of  the  treasury  department. 
Mr.  MERRIMON.    We  shall  desire  to  call  this  witness 

"C  now  ofier  in  evidence  the  waiTants  in  the  words  fol- 
lowing: 

ftjOOO.  State  of  North  Carolina,  No.  318. 

The  Public  Treasurer :  Pay  to  the  order  of  A.  D.  Jenkins, 

Jttjmaster  of  state  troops,  the  sum  of  one  thousand  dollars 

iffider  an  act  entitled  "  An  act  to  organize  a  militia  of  N.  Car- 

**olina,"  ratified  Aug.  17th,  1868,  and  "An  act  to  secure  the 

'•better  protection  of  life  and  property,"  ratified  Jan.  29th, 

1870. 

Given  under  my  hand  and  seal  of  office,  this  July  11th,  A. 
D.  1870. 

W.  W.  IIoli5en,  Governor. 
Countersigned,  11.  Adams,  Auditor. 
Endorsed  on  back,  A.  D.  Jenkins,  paymaster. 

$5,000.  State  of  North  Carolina.  No.  323. 

The  Public  Treasurer : 

Pay  to  the  order  of  A.  D.  Jenkins,  paymaster  and  distri- 
buting officer,  five  thousand  dollars,  under  "  An  act  to  organize 
s  militia  of  N.  C,"  ratified  August  17th,  1868,  and  "An  act  to  se- 
cure the  better  production  of  life  and  property,"  ratified  Jan- 
uary 29tb,  1870. 
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Given  under  my  hand  and  seal  of  office  tliis  July  14tli,  A* 
D.  1S70. 

"W.  "W.  HoLDEN,  Governor. 

Countersigned,  A.  Adams,  Auditor. 
Endorsed  on  back,  A.  D.  Jknkins,  Pajrmastor. 

$60,000.  State  of  North  Carolina.  No.  331. 

Tlie  Public  Treasurer : 

Pay  to  the  order  of  A.  D.  Jenkins,  paymaster  and  distri- 
buting officer,  sixty  thousand  dollars,  under  "  An  act  to  organ- 
ize a  militia  of  N.  C."  ratified  August  17th,  1868,  and  "An  act 
to  secure  the  better  protection  of  life  and  property"  ratified 
Jan.  29th,  1870. 

Given  under  my  hand  and  seal  of  office  this  July  22d,  A. 
D.  1870. 

W.  W.  HoLDEN,  Governor. 

Countersigned,  H.  Adams,  Auditor. 

Endorsed  on  back,  A.  D.  Jenkins,  Paymaster. 

Mr.  MEBRIMGN.  We  ask  leave  to  allow  certified  copies 
of  these  warrants  to  be  produced  so  that  the  original  war- 
rants may  be  returned  to  the  treasurer. 

THOMAS  G.  McLEAN,  a  witnesH  called  on  lehalf  of  Hie 
manufjers^  hein^  dahj  mconi  testijied  as  follows : 

By  Mr.  Mebrimon. 

Q.  Where  do  you  reside?  A.  In  Graham,  Alamance 
county. 

Q.  What  is  your  business  ?    A.  I  am  register  of  deeds. 

Q.  Look  upon  the  papers  that  I  now  hand  to  you  and  see 
if  you  have  seen  them  before,  and  if  so,  where  ?  A.  I  have 
seen  these  papers  before.  I  found  them  in  the  court  house 
in  Graham. 

Q.  What  particular  part  of  the  court  house  ?  A.  In  a 
small  room  just  back  of  the  judge's  seat  between  the  two 
jury  rooms.  There  is  a  jury  room  on  each  side  of  the  house 
and  this  small  room  was  between  them. 
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Q.  When  did  you  find  them  ?    A.  It  was  the  morning' 
ifter  Col.  Kirk  left  Graham — after  he  left  there  last. 
Q.  Who  had  posaeaaion  of  the  conrt  house  just  before  he 
left  it?   A.  Kirk  had  possession. 

Q.  How?    A«  He  came  there  and  demanded  the  keys  of 
the  court  house  from  me  and  I  turned  them  over  to  him. 

Q.  Who  was  with  him  ?    A.  There  was  a  large  number  of 
soldien, 

Q.  Do  you  know  the  handwriting  in  these  letters   which 
haye  been  shown  you  ?    A.  No,  sir,  I  do  not  know  the  hand- 
writing but  I  think  I  know  the  signature,  having  seen  the 
•Mfle signature  frequently. 
Q.  Whose  signature  is  it  ?    A.  William  W.  Ilolden's. 
Q.  Have  you  seen  much  of  his  signature — ^liave  you  seen  it 
DMny  times  ?     A.  I  have  seen  it  frequently. 
%  the  CiiiBF  Justice. 

Q.  Did  you  ever  see  him  write  ?     A.  No  sir  ;   I  never  saw 
hinvrite. 

Q.  What  business  do  you  follow  which  induced  you  to  sec 
Jus  «%nature  often  ?  A.  I  am  register  of  deeds  and  clerk  of 
the  coonty  commissioners. 

Aabon  D.  Jenkins,  lehiff  recalled  on  hehalj^  of  the  managers 
testified. 
By  Mr.  Mebbdcon  : 

Q.  Do  you  know  the  liandwriting  of  Governor  Holden  ? 
A.  Yes  sir. 

Q.  Look  upon  these  papers  which  have  been  just  produced, 
and  see  if  they  are  in  the  handwriting  of  Governor  Holden  ? 
A.  [after  examining.]  I  think  tliey  are. 

Mr.  HERBIMON.    We  ask  to  have  these  letters  read  in 
eridfiiica 
The  CHIEF  JUSTICE.    They  may  be  read. 
The  CLERK  proceeded  to  read  the  letters  in  the  words  fol* 
bfriag: 
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Executive  Depaetment, 
State  of  Nortli  Carolina, 
Raleigh,  July  30,  1870. 
Col.  G.  W.  Kirk : 

Dear  Sir  :  This  will  be  handed  you  by  Mr.  J.  B.  Neathery, 
who  has  my  full  confidence. 

''An  officer  directly  from  Chief  Justice  Pearson  will  accom- 
pany him  to  sers'e  a  writ  of  habens  corpus  on  you.  You  are 
instructed  to  receive  the  officer  with  courtesy  and  endorse  npon 
each  writ  as  follows : 

Yanceyville,  July,  1870. 
Service  accepted.     John  Kerr,  named  within,  was  arrested 
and  is  now  detained  in  my  custody  by  order  of  my  commander- 
in-cliief,  W.  "W.  llolden,  governor  of  North  Carolina.     There- 
fore I  cannot  obey  the  writ. 

With  deference, 

G.  W.  Kirk, 
Col.  2d  Reg.  N.  C.  Troops. 

Executive  Department, 

State  of  North  Carolina. 
Raleigh,  July  28,  1870. 
Col.  G.  W.  Kirk, 

Dear  Sir :  I  have  just  learned  from  citizens  of  Bimcoml)e 
that  it  is  important  to  have  a  detachuient  of  troops  in  Asheville 
on  the  day  of  the  election.  It  is  also  important  to  have  a 
detachment  in  Shelby,  Cleaveland  coimty .  Can  you  spare  twenty 
or  thirty  men  for  each  of  those  places  ?  If  yon  can  I  would 
urge  that  yon  send  them  at  once. 

Col.  Clarke  has  sent  detachments  to  Hillsborough,  Chapel 
Hill,  and  Carthage,  Moore  county.  The  object  of  all  these 
detachments  is  to  preserve  order  and  to  secure  a  fair  and  free 
election.  ... 

You  will  have  made  out  and  forwarded  to  me  aa  efti4y  as 
possible  a  list  of  all  the  persons  \mder  arrest,  witli  a  statement 
of  the  reasons  for  arrest  in  each  case. 
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I  have  thonglit  it  best  mainly  on  account  of  the  pending 
election,  to  postpone  the  court  martial  until  the  Stli  of  AuguBt:. 
It  w\\\  certainly  ]ye  held  at  that  time.  I  will  notify  von  in 
til  ne  as  to  the  necessary  arrangements. 

T  pee  and  hear  of  nothing  in  your  action  tliat  is  not  descrying 
i)V  oomniendation.  Tlie  edifice  of  crime  is  tottering  and  will 
eoc>ii  fall,  I  exy)ect  to-morrow  to  receiye  ini}X)rtant  confessicm 
fr«.»in  Mr.  Koyd,  Mr.  l$asin  and  other  leading  Alamanc*e  Ku 
Klltix. 

A'ery  I'csjxjctl^nlly, 

W.  W.  IloT.DKx,  (ioycrnor 

and  Connnander-in-chirf. 

ExKciTi  y  v:  1 )  kpaktmknt, 
State  of  Xorth  Carolina, 
lialeigh,  July  17,  187<>. 
^*'(ol.  (t.  AV.  Kirk,  eonnnanding  i)(>st  at  Vanceyyille  : 

IH:ar  SiK :  This  will  1)C  handed   you  by  Col.  All)riij:ht  and 
^^1.  Ray  in  whom  I  haye  full  confidence. 

I  learn  that  ^Ir.   Boyd  ])ropo.<es  to  make  a  full  confession. 
*n'ltlien  retire  from  public  life  and  all  connection  with  the  Ku 
Klux.    I  leaye  the  matter  in  your  hands,  after  a  full  conference 
^itli  Cols-  All)riirht  and  Ray,  and  after  l>oyd  sliall  haye  done 
all  that  may  l>e  require<l  of  him.     If  his  action  is  entirely  satis- 
factory he  may  l>e  relea.sed  on  his  parole,  and  if  he  plays  false 
he  can  1)e  again  arre.sted. 

Tliere  are  many  more  arrests  to  be  made,  but  the  next  list 
will  lie  furnished  to  the  judge  adyocate.  The  court  must  as- 
semble on  Monday,  the  25th  July.  Some  of  the  Caswell  crini- 
inals  are  escaping.  I  want  you  to  exercise  a  souiul  discretion  as 
to  snch  arrests  in  Caswell  not  on  the  list  you  haye,  as  may  be 
necessary. 

The  oompany  in  Dallas,  Gaston,  will  l>e  under  your  com- 
tiuind,  W.  S.  McKee,  captain.  He  will  1>e  mustered  in  tomor- 
row. It  would  be  well  to  let  them  remain  in  Craston,  as  their 
votes  will  be  needed,  and  they  can  haye  control  oyer  Gaston, 

16 
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Linooln  and  CatawlML  Twenty  or  thirty  of  your  men  alionld 
be  Beut  to  Shelby,  Cleaveland  county,  to  keep  au  eye  on  Plato 
Durham's  iKende  and  prei'ent  intimidation  of  rotera. 

()ur  friends  in  the  mountain  counties  are  very  much  ooucem* 
ed  about  the  loss  of  votes  by  the  absence  of  your  meiL  Send 
as  many  as  you  can  qwre  to  Asliville  Marsliall,  at  Bumavilley 
60  that  they  can  vote  and  return.  Some  men  will  be  actually 
needed  in  Asheville,  at  Burnsville,  to  ensure  a  free  election. 

T  would  be  glad  to  have  a  full  report  of 

The  la^^'yers  are  exhauistiiig  ever)'  exi)edieiitt  Imt  tliey  will 
fail.  This  is  their  last  niovcmekit.  It  is  impi^ant  tluit  the 
Chief  Justice,  who  is  substantially  mistaining  nM^^  sliould  he  very 
courteously  treated  in  the  pGrsi>n  at  hi»  messenger. 

You  can  contide  fiilly  in  Mr.  Xeatherv,  and  I  wisli  you  to 
send  me  h'st  ot  j)ri8()ner8  and  witno^sc!*  together  with  the  proo& 
in  each  case.  I  want  to  know  the  e\'ideiice  in  advance  of  the 
court. 

With  niv  l>cst  wishes  tor  vourwlf  and  the  officers  and  men 

••  • 

under  vour  command, 

1  am,  resjKvtfully, 

AV.  AV.  IIoLDKx,  Governor 
and  (-onmuinder-in-chief. 
Mr.  MPniKIMOX.     ^Vc  next  offer  in  eNidence  the  imtel 
register  of  the  National  Hotel. 

Mr.  BOYDEN.     For  wliat  i)i]rjHij?c»  i 

Mr.  MERRIMON.     We  will  call  the  witness. 

AiK)LPH  J.  Ri'TJEs,  a  icitiH'frH  t4tlhil  vn  hehalf  of  the  wrfn- 
agersj  hemy  duly  memm  teutijie^  itttfa^I^ff*  : 

By  Mr.  Mkukimon. 

Q.  What  IS  your  business  ?     A.  A  hotel  keeper* 

Q.  What  hotel  ?     A.  Tlie  National  Hotel. 

Q.  Is  this  l)(X)k  now  produced  your  register  ?    A.  Yc«,  lir. 

Q.  State  what  time  it  embraces 'i  A.  From  the  S9tL  of 
January,  1870,  we  are  using  it  yet. 

Q.  From  that  time  imtil  now  I    A.  Y 
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Q.  look  ftt  the  gignsliire  purporting  to  be  that  of  G^rge 
W.  Kirk  at  the  place  opened  to  yon.  Hare  yon  seen  that  rig 
httore  before — has  it  been  called  to  yonr  attention  ?  A.  I 
l»ve  mn  it  befinre. 

Q.  Stite  what  yon  know  about  it — did  yon  see  Kirk  write 
Hi  A.  I  believe  I  did. 
Q.  Was  he  at  yonr  house  at  that  time  ?    A.  Yes,  sir. 
Q.  Do  you  see  the  name  of  B.  G.  Bnrgen  there  immediately 
below  it  I    A.  It  is  above  it 
Q.  Was  he  at  your  hotel  at  that  time  ?    A.  I  believe  he  was. 
Q.  What  does  it  state  there  ? 

Mr.  SMITH.  Mr.  Cliief  Justice,  wc  object  to  the  question. 
It  calls  for  the  declaration  of  a  party  not  the  respondent.  The 
Wirttions  of  Burgen  and  of  Kirk  are  not  admissable  in  this 
proseention  against  the  respondent. 

Mr.  GRAHAM.     Mr.  Chief  Justice  wo  submit  that  they 

we  evidence.     We  liave  proven  that  Kirk  was  sent  out  with 

tiitt  command  under  the  orders  of  the  governor,  and  have  laid 

tlie  fonndation  for  the  introduction  of  the  declarations  which 

Kirk  made  eitlier  in  writing  or  otherwise.     Wc  say  that  in 

this  view  those  declarations  are  competent  e\n\lence  against  the 

respondent.     The    acts    of    Kirk    were    encouraged,   if   our 

eridence  is  to  l)e  believeil,  by  the  respondent,  and  we  hold  tliat 

he  stands  upon  the  footing  of  a  co-oj>erator  with  Kirk  in  the 

transactions  which  Kirk  wascarrvin<c  on.     That  \mi\^  the  case 

anv  evidence  of  declaration  made  bv  Kirk  either  in  words  or 

writing,  are  competent  to  be  given  in  evidence  as  against  tlic 

respondent. 

Senator  GILMER.  Mr.  Chief  Justice,  that  the  question 
now  raised  may  be  settled  to  day,  I  move  a  further  extention 
of  our  session  for  15  minutes. 

Senator  PRICE.     On  that  I  call  the  yeas  and  nays. 
Not  sufficient  number  seconding  the  call,  the  yeas  and  nays 
vrere  not  ordered. 

The  CHIEF  JUSTICE  put  the  question  on  the  motion  ot 
Senator  Gilmer  and  it  was  decided  in  the  affinnative. 
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Mr.  MERRIMO]^.  If  it  n^ts  with  the  approbation  of  Uie 
eourt^  Mr  Cliief  Justice,  we  propose  to  put  in  the  register  of 
the  Yarborough  House,  and  leave  the  question  raised  as  to  the 
conii>etency  of  the  proof  offered  to  be  discussed  in  the  xnoniing. 

The  CHIEF  JUSTICE.    What  is  the  date  of  the  entry  I 

Mr.  MERIilMON.  Tlie  date  in  the  register  ot  tlie  Yar- 
brougli  House  is  June  20th.  That  in  the  National  Hotel  is 
June  22d. 

Mr.  SMITH.  There  is  also  an  entry  in  tlie  book,  showing 
that  Kirk  was  registered  from  Korth  Carolina,  which  we  desire 
to  put  in  evidence,  if  it  should  be  decided  that  the  others  art 
to  come  in. 

Mr.  BOYDEN.  Under  date  of  July  10th,  they  are  regis^ 
tered  as  North  Carolinians. 

Mr.  GKAIIAM.  AVc  submit,  Mr.  Chief  Justice,  that  w- 
can  offer  these  declarations  in  connection  with  the  responden*" 
but  that  the  respondent  has  no  right  to  prove  such  declaratior" 
in  his  own  behalf. 

The  CHIEF  JUSTICE.     You  offer  only  those  two  entries 

Mr.  MEKIHMOX.     Only  those  two. 

Mr.  BOYDEX.  But  you  have  not  proven  that  they  w(^ 
nuule. 


fTAMES  M.  BLAIR,  a  wltmx^  called  on  hehalf  of  the  m 
afjei\%  helnff  duly  sicom,  ttintljied  aafolhirs: 

Bv  Mr.  Mkrrimox. 

Q.  State  to  the  court  whether  you  were  proprietor  of  ^J 
Yarbrongh  House  at  any  time,  and  if  so,  when.  A.  I  i^Ti 
proprietor  of  it  from  March  19th,  1867,  to  July  19th,  last  ye«i 

Q.  Look  at  the  book  now  shown  you,  and  see  if  you  evcJ 
saw  it,  and  it  so.  what  it  is?  A.  I  Imve  seen  it  a  tliousiiZKi 
times,  I  reckon. 

Q.  What  is  it  i    A.  It  is  the  hotel  register. 

Q.  Is  there  a  signature  in  it  any  where  purporting  to  be  tint 
of  G.  W.  Kirk  and  another  purporting  to  l>e  that  of  B.  6, 
Burgen  ?    A.  I  saw  Colonel  Kirk  in  the  hotel  on  the  inomiii| 
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«fter  lie  came.    I  waa  oft*  to  Baltimore.    He  got  in  on  the  one 
o'eloek  train.     I  saw  liiin  after  breakfiist  in  the  hotel,  tlio  next 

morning. 

Q.  ^Vlien  ?  A.  On  the  morning  of  the  20tli  of  Jnnc.  As 
the  trains  were  running  then,  the  western  train  came  in  at  one 
o'clock.  He  staid  for  hreakiast  and  left  ;  I  don't  know  where 
lie  went  to.  He  just  had  a  hxlging  and  one  meal.  I  was  oft* 
at  Baltimore  and  came  in  the  night  hofore  or  that  morning,  I 
don't  reineml>er  which. 

Q.  State  in  reference  to  B.  (t.  I>nrgin  ?  A.  I  don't  know 
him  and  wouhl  not  if  I  were  to  see  him. 

Q.  Whether  he  was  at  vour  hotel  or  not  yon  don't  know  ? 
A.  I  don't  know.  I  never  saw  him  to  know  him  at  all.  My 
nephew  was  up  at  the  time  these  gentlemen  came  in.  I  don't 
know  anything  alnrnt  it. 

Q.  Where  is  vonr  nephew  now?     A.  He  is  in  Charleston. 

AAPiOX  1).  JENKINS,  a  intne^s  recalled  on  Ichalf  of  the 
^(tnnfjersj  ieMlJi^'d  asfollmcs : 

%  Mr.  Mp:krimon. 

Do  YOU  know  the  handwritin<i:  of  I>.  G.  ]>ur<i:en.  A.  i 
havea^en  his  signature  and  I  think  I  have  seen  him  write,  hut 
Hu  not  know  whether  I  am  well  enough  acquainted  with  his 
signature  to  swear  to  it. 

fW  examination. 

%  Jlr.  BOYDKX. 

Q-  Have  you  formed  from  seeing  him  write,  such  a  knowl- 
edge that  you  would  know  his  writing  if  you  were  to  see  it  ? 
A.  Do  you  mean  the  signature  of  Colonel  Kirk  or  Burgen  ? 

Q- 1  will  put  the  question  in  reference  to  Kirk  first  ?  A. 
Yea,  air,  I  would  know  it. 

Q-  How  is  it,  as  to  Burgen — I  understand  you  expressed 
a  doubt  ahout  that  ?    A.  Yes  sir,  I  doubt  whether  I  would 
know  it. 
Q.  You  can't  say  whetlier  you  know  his  handwriting  ?    A. 
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The  CHIEF  JUSTICE.  The  presiding  officer  is  of  the 
opinion  that  the  witness  is  not  qualified  to  speak  of  the  hand- 
writing of  Burgen. 

On  MOTION  of  Senator  Graham  of  Orange  the  conrt  ad- 
journed until  12  o'clock  to-morrow. 
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BUIBTB  BAT* 

Skxate  Ciiambkr,  Feb.  4, 1871. 

TThe  court  met  at  12  o'dock  pursaant  to  adjournment,  the 
'^^^"^orable  R.  M.  Pearson,  chief  justice  of  the  supreme  court,  in 


the  chair. 
Tlie  proceedings  were  opened  by  proclamation  made  in  due 

by  the  doorkeeper. 

The  CUmK  proceeded  to  call  the  roll  of  senators,  when  the 

llowing  senators  answered  to  their  names : 

Messrs.  Adams,  Albright,  Barnett,  Battle,  Beasley,  Bellamy, 

•own.   Cook,   Council,   C/Owles,    Crowell,   Currie,   Dargan, 

Flemming  Gilmer,  Graham  of  Alamance,  Graham,  of 

^^  :Kiuige,  Ilyman,  Lassiter,  Latham,  Ledbctter,  Lehman,  Linney, 

ve,  Mauney,    McClammy,    McCotter,   Merrimon,   Moore, 

orehead,  Murphy,  Norment,  Olds,  Price,  Robbins,  of  David- 

:n,  Bobbins,  of  Rowan,  Skinner,  Speed,  Waddell,  Warren, 

iteside,  Worth — 4rl. 
Senator  MOORE.     I  move,  Mr.  Chief  Justice,  that  the 
of  the  proceedings  of  yesterday  be  dispensed  with. 
The  CHIEF  JUSTICE  put  the  question,  on  the  motion  of 
nator  Moore  and  it  was  decided  in  the  affirmative. 
Mr.  GRAHAM.    Mr.  Chief  Justice  and  senators.    The  point 
^^^'"lich  the  court  was  considering  yesterday  at  the  time  of  the 
^^■^Jjonmment,  was  whether  the  hotel  register  of  the  National 
^^totel  should  be  introduced  in  evidence,  it  having  been  proved 
^^^  at  there  w*ig  an  entry  on  that  register  made  by  George  W. 
and  B.  G.  Burgen  of  their  names.    We  submit  that  it 
oompetent  evidence  on  one  of  the  issues  now  pending. 
These    articles    alleged    by  way  of  aggravation  of  the 
^^enaes  imputed  to  the  respondent,  that  he  brought  from 
^^  state  of  Tennessee,  Kirk,  Burgen  and  others  as  instm 
^ents  lor  the  execution  of  the  crime  which  he  was  about  to 
^^ommit.    The  answer  of  the  respondent  at  page  41  "  denies 
''thai  the  men  composing  said  volimteer  militia  were  many  of 
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"  them  the  most  reckless,  desperate,  ruffianley  and  lawless 
*'  characters  from  the  state  of  Tennessee ;  on  the  contrary  this 
**  respondent  declares  that  the  said  men  were  citizens  of  North 
"  Carolina  at  and  immediately  before  the  organization  of  said 
**  militia  and  wore  of  good  deportment  and  behavior,  and  were 
"  received  and  organized  strictly  according  to  tlie  provisions 
"  of  said  act  and  not  otherwise  ?/'  He  further  says  "  that  the 
"  said  George  W.  Kirk,  B.  G.  Burgen  and  H.  C.  Yates,  oflScers 
**  in  command  of  said  volunteer  militia,  were  at  the  time  of 
"  the  organization  of  the  said  militia  and  immediately  before, 
"  citizens  of  Xorth  Carolina  and  were  duly  commissioned  and 
**  sworn.'^ 

That,  sir,  is  the  ii>8ue  between  the  parties.  Xow  in  order  to 
support  the  allegations  on  the  part  of  the  managers,  we  have 
offered  to  exhibit  to  the  court  the  declarations  in  writing  of 
Kirk  and  Burgen  on  the  22d  day  of  June,  1870,  that  they  were 
citizens  of  East  Tennessee.  AVe  si\y,  in  the  first  place,  that  the 
evidence  is  admissible  upon  the  ordinary  practice  of  legislative 
bodies  in  relation  to  contested  elections.  The  seat  of  a  member 
is  contested.  The  contestant  offers  to  prove  that  certain 
persons  Avho  voted  were  not  citizens  of  the  comity  where  they 
cast  their  votes.  AVhat  is  the  ordinary  mode  of  proof?  It  is 
to  prove  that  ante  Utam  viotem — before  the  election — ^the  man 
said  he  was  a  citizen  of  another  county.  I  say  that  evidence 
of  tliat  kind  is  ordinarily  and  I  thuik  universally  received  in 
contests  of  that  nature. 

Butwe.s^yin  addition  to  that,  that  upon  the  doctrine  of 
agency,  of  complicity,  of  conspiracy,  this  evidence  is  compe- 
tent to  be  received  here.  We  have  identified  the  respondent 
with  Kirk.  AVe  have  shown  that  he  brought  Kirk  here  and 
that  he  sent  him  upon  this  unla^^^ll  expedition  and  that  Kirk's 
acts  and  declarations  are  evidence  against  him  as  they  would  be 
against  himself  if  he  were  upon  trial. 

This  point  was  raised  on  the  trial  of  President  Johnson  be- 
fore the  Senate  of  tlie  United  States.  It  may  be  necessary  tx> 
state  thfit  General  Thomas,  who  was  on  an  occasion  attempted 
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to  be  snbfititated  for  Mr.  Stanton  as  secretary  of  war,  wa& 
prior  to  the  time  of  his  appointment,  adjutant  general  of  the 
armv  of  the  United  iStates ;  and  the  declarations  of  Thomas 
made  before  he  received  the  appointment  of  secTetary  of  war 
and  before  he  attempted  to  oust  Stanton  from  the  otiiee  were 
ottered  in  evidence.  It  was  objected  to  but  tlie  Senate,  alter 
full  dificn&tion,  voted  that  the  evidence  was  admissible.  On 
page  211  of  the  reported  proceedings,  this  question  was  put  to- 
a  witness : 

"'  Q.  Shortlv  before  this  conversiitiun  about  which  vou  have 
**  testified,  and  atlter  the  president  restored  Major  (leneral 
"  Thomas  to  tlie  office  of  adjutant  general,  if  you  know  the 
'•  &ct  that  he  was  so  restored,  were  you  present  in  the  war  de- 
'"  partment,  and  did  you  hear  Thomiis  make  any  statements  to 
"  the  officers  and  clerks,  or  either  of  them,  iKjlonging  to  the 
"  war  office,  as  to  the  rules  and  orders  of  Mr.  Stanton  of  the 
"  office  which  he,  Thomas,  would  revoke,  relax  or  rescind  in 
"  favor  of  such  officers  and  employees  when  he  had  control 
"  of  the  attairs  therein  i  If  so,  stiite  when,  as  near  as  you  can,. 
''  it  was  such  conversation  occurred,  and  state  all  he  said  as 
"  nearly  as  you  can  C 

The  question  was  objected  to  and  discussed  and  on  page  214 
of  the  records,  occurs  this  language : 

"'  The  Chief  Jistick.  The  questicm  is,  shall  the  «pies- 
^'  tion  proposed  by  Mr.  Manager  IJutler  be  put  to  the  witness. 

"  Mr.  Howard.  On  that  question  I  ask  for  the  yeas  and 
"nays.  The  yeas  and  nays  were  ordered;  and  l)eing  taken, 
"  resulted,  yeas  28,  nays  22. 

So  it  was  the  ruling  of  the  senate  that  the  dec»larations  of 
Thomas  prior  to  the  time  when  he  Mas  appointed  secretary  of 
war,  and  when  he  held  tlie  position  of  adjutant  general  shoidd 
1)6  admitted,  npon  the  ground  that  the  president  intended  to 
appoint  him  to  tlie  office  of  secretary,  and  that  what  Thomas 
said  was  admissible  as  evidence  against  the  president. 

But  I  say,  sir,  that,  independent  of  that  decision,  npon  die  ordi- 
nary principles  of  common  law  (which  tliis  court  is  to  accept 
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«o  ikr  as  it  sees  proper  to  adopt  them)  a  co-trespasaer  is  bonn< 
by  the  acts  of  the  man  who  commits  the  trespass  and  not  onl; 
by  his  acts,  bnt  by  }iis  declarations,  and  it  does  not  matte 
whether  it  was  before  the  trespass  or  whether  it  was  after  th 
commission  of  it  How  does  that  apply  here  ?  Here  thes 
fellows  have  imprisoned  citizens.  Tliey  did  so  witli  the  aj 
probation  and  by  the  command  of  the  respondent  and  &e  n 
tipondent  is  bound  by  what  Kirk  said.  The  declarations  ( 
Kirk  are  material  to  support  the  allegations  contained  in  th 
articles,  and  are  competent  to  be  given  as  against  the  respor 
•dent. 

In  12  Euglish  Common  Law  Reports,  page  504,  this  qnestioi 
Arose  in  the  case  of  Wright  vs.  Court,  Bolton  and  Chamben 
And  as  the  case  is  short  I  will  read  the  whole  of  it. 

The  marginal  note  is  as  follows : 

"  If  these  defendants  have  joiutly  imprisoned  the  plaintif 
"  the  declaration  of  one  of  the  defendants,  made  some  week 
**  after,  in  the  absence  of  the  others,  tending  to  show  that  tli 
*'  imprisonment  arose  from  malice,  is  admissible  in  evidence,  i: 
•**  an  action  for  false  imprisonment  brought  against  all  three." 

I  now  read  the  statement  of  the  case  and  the  opinion  of  th 

"  The  defentdant.  Court,  was  the  constable  of  Tardebig,  i: 
*'  the  county  of  Worcester,  and  the  other  defendants  were  ncedl 
"  manufacturers  at  that  place,  who,  having  been  robbed  of  a  cot 
"  siderable  quantity  of  needles,  with  the  assistance  of  the  othe 
"  defendant,  took  the  plaintiff  into  custody  on  the  8d  day  c 
"  Noveml)er,  1824,  and  locked  him  up  in  the  cage  at  Redditd 
**  and  there  kept  him  till  the  6th  of  Jfovember,  without  takin 
"  him  before  any  magistrate.  Howewer,  on  the  6th  they  too 
^^  him  before  the  Rev.  Lord  Aston,  a  nugistrate,  who  reniande 
**  the  plaintiff  for  two  days  longer,  when  he  was  dischaiged. 

**The  plaintiff's  counsel  wished  to  give  in  evidence,  thi 
^^  several  weeks  after  all  the  defendants  had  locked  the  plaintl 
'^  up  in  the  cage,  the  defendant,  Conrt,  aaid,  ^I  will  take  care  thi 
^  neither  of  the  Wrights  shall  have  a  bed  to  lie  on  before  tli 
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^  end  of  six  mooths.''    At  the  iame  time  this  wsb  cmid  the 
^  other  defendants  were  not  present 

**  JuBis,  for  the  defendants,  objected,  tliat  this  deehiration  of 
^*  the  defendant,  Gonrt,  onght  not  to  be  received  in  evidence, 
^  because  it  was  made  in  the  absence  of  tlie  otlier  defendants. 
^^  In  this  action  the  plaintiff  proceeded  for  an  alleged  injury  com- 
"  mitted  on  him  by  the  three  defendants  jointly ;  now  this  at  most 
^^waa  only  a  manifesting  of  individual  malice  in  the  defendant, 
^  Cant,  and  not  at  all  connected  with  the  other  defendants,  or 
^  haying  any  relation  to  the  joint  act  done  by  all  of  them.  lie 
**  would  submit  that  there  could  not  be  a  stronger  case  to  show 
the  hardship  of  receiving  such  evidence  than  the  present.  The 
damages,  if  any  would  be  joint  against  all  the  defendants,  and 
those  damages  would  be  much  increased  if  this  expression  of 
"  individual  malice  was  received  in  evidence.  Now  it  was  quite 
"  clear  that  if  a  verdict  passed  for  the  plaintifl',  as  one  of  the  defen- 
^^  dsnts  was  only  a  constable  and  the  others  highly  respectable 
^^manufacturers,  the  plaintiff  would  sue  out  his  execution  for 
*^  the  whole  damages  against  the  latter,  althougli  the  amount  of 
"  them  was  much  swelled  by  the  individual  declaration  of  the 
"  former. 

Garrow,  B.  I  am  of  opinion  that  this  declaration  of 
"  the  defendant,  Court,  is  e\'idence.  It  is  necessary,  that  the 
**  plaintiff  shold  connect  all  the  defendants  as  joint  trespassers 
*'  in  the  fact  of  imprisonment,  and  having  done  so,  I  must 
"receiyein  evidence  anything  that  either  of  the  defendants 
**  said  relative  to  the  trespass,  though  in  the  absence  of  the  oth- 
**  era,  so  much  as  to  the  law.  On  the  hadship  of  the  case,  I 
**need  only  say,  that  if  the  law  were  not  so,  a  man  going  to  do 
another  an  injury  might  proclaim  his  malice  in  the  market 
place,  and  yet  shut  out  evidence  of  such  malice  from  the  con- 
**  sideration  of  the  jnry,  by  only  associating  himself  in  the  trans- 
action  with  persons  a  shade  less  guilty  than  himself;  and  per- 
sons may  always  avoid  the  declarations  of  the  malice  of  these 
co-defendants  operating  against  them,  by  taking  care  not  to 


It 


u 


u 


244  GOUJiT  OF  IMPEACHMICNT8. 

^'  be  coiieenieil  in  the  doiug  of  things  which  they  cannot  atter- 
"  wardii  justity." 

That,  Mr.  (^hiet*  Jiistioe,  is  a  general  decision  to  tlie  eflect 
that  detendaats  l>eing  conuoetcd  together  in  a  trospass,  u 
"'  sufficient  foiindati(ni  is  laid  lor  the  pnr|)ose  of  introducing  the 
declaration  of  any  one  of  theni  tigainst  the  rest.  Ilere,  we  say, 
Ave  have  laid  the  foundation  by  showing  various  acta  and  corres- 
pondence of  the  respondent  with  this  man  Kirk  added  to 
which  are  the  admissions  of  the  res}X)ndent  in  the  answer  tliat 
he  appointed  Kirk  to  this  oflice.  The  respondent  denies  in 
his  answer  that  Kirk  was  a  Tennesscean  a  tact  which  we  here 
affirm  and  otter  to  prove  by  the  liK*t  that  at,  about  the  time 
he  received  his  commission  from  the  state  government  of 
North  Carolina,  whither  he  had  come  for  the  purpose  of  em- 
barking in  this  business,  he  advertised  himself  as  a  citizen  of 
Tennessee.     We  say  that  the  evidence  is  comj>etent. 

Mr.  SMITH.  Mr.  Chief  Justice,  there  are  two  groimds 
uix)n  which  the  managers  propose  to  introduce  the  evidence 
objected  to.  One  is,  that  this  is  in  the  nature  of  a  declaration 
connected  with  an  act  establishing  residence,  and  is  compe- 
tent as  iigainst  any  body.  The  other  is,  that  it  is  in  the  nature 
ot  a  declaration  of  one  of  two  conspirators,  and  is  admissible 
against  the  other  as  well  as  against  himself. 

Xow,  sir,  in  regard  to  the  Urst  point,  it  is  very  clear  tliat  tliis 
is  a  mere  naked  declaration  itself, — ^an  entry  in  writing  upon 
a  hotel  register  of  residence,  and  it  is  precisely  in  tlio  nature 
of  a  declaration  made  in  tlie  street  at  tliat  time  by  some  party 
in  the  absence  of  the  accused.  It  is,  furthermore,  a  declara- 
tion having  relation  to  no  act  which,  by  qualifying  the  act, 
might  jiiake  it  admissible. 

Xow,  is  it  competent  as  against  this  accused,  to  show  a  dec- 
laration made  by  a  subordinate  officer  of  his  of  a  tact  not  mate- 
rial to  the  accusation  I  This  entry  was  made  upon  20di  of 
June.  The  first  communication  established  between  the  accused 
and  this  officer  I  believe  was  on  the  2l8t  or  23d. 

Mr.  GRAIIAM.    The  entry  offered  is  on  the  22d  of  June 
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The  other  on  the  Yarborongli  Ifoiise  register  ie  not  yet  proven. 
Mr.   Manager  SPATIROW.     He  iirrt  went  to  the  Yar- 
}x>rongh  lionfle  and  then  to  the  Xationai  Hotel. 

Mr.  SMITir.  I  mippo«ed,  from  eonferrinp  with  mr  ]>n)tlier 
Merrimon,  tlie  tirst  entry  was  on  the  22d,  hut  I  ini**wnder*toixl 
him. 

But  in  regard  to  that  entr}%  it  is  in  no  sent^e  one  of  those 
ileclarations  which  win  deprive  a  citizen  of  one  of  liis  rtrst  riglit^. 
If  tlie  qnestion  of  residence  is  a  material  one  it  nnist  ])e  sliown 
in  the  way  in  wliicli  any  otlier  fact  is  to  1k»  slio\ni.  Wliere  a 
person's  place  of  roaidence  is,  is  not  to  be  determinc»fl  by  his 
declaration  hut  by  proof  of  where,  in  fact,  liis  home  is.  Tliis 
sort  of  proof  cjin  only  l>ear  against  the  party  making  the  decla- 
ration and  not  against  the  res]K)ndent. 

IJut,  sir,  the  main  ground  upon  which  tin's  entrj'  is  offered 
is  that  it  is  a  declaration  of  one  of  several  cons]>irator8  and  is, 
therefore,  comj)etent  against  all.     Whatever    may  be  said  in 
reference  to  the  nile  in  the  case  cited  fmin  Carrington  and 
Payne  quoted  by  the  counsel  for  the  managers,  and  also  refer- 
ral to  in  the  trial  of  President  Johnson,  it  is,  in  the  judgment 
of  the  counsel  for  the  respondent,  misound  law  if  it  is  cited  for 
tlie  purpose  of  authorizing  the  intro<luction  of  this  propose<l 
evidence.     We  think  that  the  rule  ot  law  in  all  the  authorities 
on  evidence  is  that  whatever  is  siiid  or  done  by  one  of  several 
conspirators  in  furtherance  of  ike  oftjert  of  that  connj/i raaj  is 
evidence  against  all.     Nothing  that  is  said  by  one  of  them  out- 
side of  tlie  8CO]>e  and  puq)osc  of  the  conspiracy  is  admissible 
against  eitlier  of  the  other  conspirators.     In  other  words  the 
declaration  must  be  at  the  time,  fhnn  fervd  opu% — while  the 
work  is  being  prosecuted,  and  isthei*eby  in  the  nature  of  an  act. 
It  then  becomes  admissible  l)ecause   the  common  purpose  is 
arrived  at  by  the  declarations  and  acts  of  each  one.    The  rule  is 
laid  down  in  1  Oreenleaf,  section  111,  as  follows: 

'*  The  connection  of  the  individuals  in  the  unlawful  enter- 
*'  priae  being  thus  shown,  every  act  and  declaration  of  each 
'*  member  of  the  confederacy,  in  pursuance  of  the  original 
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I*  coDoerted  plan,  and  with  reference  te  the  oommon  otgeot^ 
'*  is,  iu  oontemplation  of  law,  the  act  and  dedamtion  of  them 
"all ;  and  is  therefoi-e  original  evidence  against  each  oi  them. 
**  It  makes  no  difference  at  what  time  any  one  entered  into  the 
"  conspiracy.  Every  one,  who  does  enter  into  a  coamfum  par« 
'*  pose  or  design,  is  generally  deemed,  in  law,  a  party  to  every 
"  act,  which  had  before  been  done  before  by  the  others,  and  a 
*'  party  to  every  act,  which  may  afterwards  be  done  by  any  of 
"  the  others,  in  iiirtherance  of  such  common  design." 

Further  on  this  language  is  used : 

^'  And  here,  also,  care  must  be  taken  that  the  acta  and 
^'  declarations,  thus  admitted,  be  those  only  which  were  made 
*'  and  done  during  the  pendancy  of  the  criminal  enterpriae, 
'^  and  in  furthei  aiice  of  its  objects.  If  they  took  place  at  a 
"subsequent  period,  and  are,  therefore,  merely  narative  of 
"past  occurrences,  they  are,  as  we  have  just  seen,  to  be 
"  rejected," 

Again  in  tlic  third  volumn  Greenlcaf  uses  tliis  language : 

^'  The  principle  on  which  the  acts  and  declarations  of  other 
'^  conspirators,  and  acts  done  at  different  times,  are  admitted  in 
"  evidence  against  the  persons  prosecuted,  is,  that  by  the  act 
"  of  conspiring  together,  the  conspirators  have  jointly  assumed 
"  to  themselves,  as  a  IkxIv,  the  attribute  of  indiWduality,  so  far 
"  as  regards  the  prosecution  of  the  common  design ;  thus  ren- 
"  dering  wliatever  is  said  or  done  by  any  one,  in  furtherance  of 
"  tliat  design,  a  part  of  the  re%  (jestas^  and  therefore  the  act  of 
"  all.  It  is  the  same  principle  of  identit}"  with  each  otlier,  that 
^'  governs  in  regard  to  the  acts  and  admissions  of  agents.  When 
''  offered  in  evidence  against  these  principals,  and  of  partners, 
'^  as  against  the  partnership,  which  has  ah*eady  been  consider- 
''  ed.  And  here,  also,  as  iu  tliose  cases,  the  evidence  of  what 
"  was  said  and  done  by  the  other  conspirators  must  be  lindted 
'^  to  their  acts  and  declations  made  and  done  while  the  con 
"  spiracy  was  pending,  and  in  fiu-therance  of  the  design ;  what' 
^'was  said  or  done  by  them  before  or  afterwards  not  being 
'^  within  the  principle  of  admissibilit}'." 


TBIAL  OV  WILLIAIS  V.  UOLDEK.  247 

In  Addition  to  these  authoritieBy  aif ,  ve.  Lave  a  deciaion  in 
oar  own  eonrta  that  settled  the  principle  in  the  same  way.  It 
is  the  caae  of  the  State  vs.  Honey ^  in  8  Devereaux  and  Battle, 
page  395,  in  which  Judge  Cranton  atates  tlie  role  thus : 

^'  But  when  a  privity  and  oonuuunity  of  design  haa  been 
^  establidbed,  the  act  of  any  one  of  those  who  have  combined 
"'  together  £[>r  the  same  illegal  purpose,  done  in  furtlieranee  of 
"  the  unlawful  design  is  in  the  consideration  of  law,  the  act  of  all. 

'^  The  cases  in  which  this  doctrine  is  most  frequently  applied, 
^  are  those  of  treason  and  conspiracy^  when  it  is  perfectly  settled 
*'  that  after  proof  of  the  association  for  a  traitorous  or  illegal  pur- 
''  pose,  the  declarations,  acts  and  conduct  of  all  the  associates, 
^  in  furtherance  of  their  common  purpose  is  evidence  against 
'*  each  and  every  of  them.'' 

So  that,  as  we  understand  the  nile  of  law  to  be,  words  are 
sometimes  more  than  declarations  they  are  in  the  nature  of 
acts,  and  are  a  part  of  the  res  gestce^  and  are,  in  realitj',  if  they 
relate  to  a  common  object,  the  acts  of  all  engaged  at  the  time 
ia  its  prosecution.  It  is  analagous  to  the  doctrine  of  principal 
and  agent.  It  is  perfectly  clear  tliat  no  declaration  or  act  of 
an  agent,  outside  of  his  authority,  is  competent  to  affect  the 
principal.  The  agency  has  its  limitations,  and  outside  of  those 
liiuitations  the  acts  of  the  agent  are  no  more  admissible  against 
the  principal  than  if  the  relation  did  not  exist  at  all.  For  all 
other  purposes  than  those  the  agency  contemplates,  the  rela- 
tion does  not  exist ;  so  that  in  regard  to  conspiracy,  if  tliere  be 
any  here  the  relation  between  these  parties  does  not  exist  for 
any  other  or  further  purpose  than  the  accomplishment  of  the 
illegal  purpose  which  they  have  in  view. 

HqW|  then,  in  the  liglit  of  these  authorities,  does  this  entry  on 
a  hotel  register  made  by  Kirk  tend  to  show  anything  in  refer- 
ence to  the  execution  of  a  common  design  of  conspiracy  l  Is  it 
a  declaration  like  that  admitted  in  the  case  reported,  in  Carring- 
ton  ^  Payne,  showing  the  malicious  purpose  of  tliose  engaged 
in  imprisoning  the  plaintiff  il  Have  the  words  entered  in  the 
hotel  raster  any  relation  to  a  conspiracy  \    They  are  totally 
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outside  of  this  enquiry  into  tlie  legality  of  the  acts  of  tins 
respondent,  and  we  think  that,  in  no  point  of  view,  can  the 
entries  be  introduced  for  the  purpose  of  violating  what  we 
regard  as  a  well  settled  and  clearly  established  rule  of  law  that 
no  person  is  to  be  impeached  or  punished  by  evidence  with 
Avliich  he  was  not  confronted  or  by  evidence  not  upon  oath, 
unless  it  falls  within  some  clear  principle  of  law  making  it 
virtually  his  own  declaration  or  his  own  concession. 

Mr.  GRAHAM.  Mr.  Cliief  Justice  and  senators,  the 
declaration  is  admissible  within  the  narrow  principles  to  which 
the  gentlemen  wishes  to  coniine  the  doctrine.  I  have  pro- 
duced and  read  an  authority  from  tlie  English  Common  Law 
Reports  which  he  does  not  deny  except  to  question  its  correct- 
ness. I  sulnnit  that  that  autliority  itself  in  tlie  absence  of  any- 
thing to  overrule  it  is  decisive  on  the  question. 

But,  sir,  within  the  restricted  limits  to  which  he  seeks  to 
('online  the  doctrine,  the  tleclaration*is  admissible  in  evidence 
as  a  part  of  the  unlawful  design  of  the  respondent  to  bring  here 
men  from  East  Tennessee,  as  we  allege,  of  desi)erate  and  lawless 
(character.  That  we  have  connected  the  rcpondent  and  those 
men  together,  the  tryers  of  tact  in  this  court  will  not  fail  to 
discover.  The  arrival  of  these  men  on  the  20th  of  June  was 
not  without  previous  correspondence.  This  court  cannot  fail 
to  recognize  that  as  a  matter  of  common  inference.  ()n  the 
21st  of  June  there  is  a  communication  in  writing  passing 
l>etween  them.  On  the  22d  day  of  June  this  man,  l)elieving 
that  he  had  a  name  that  woidd  inspire  terror  in  North  Caro- 
lina by  the  announcement  of  his  presence,  records  himself  in  a 
public  hotel  in  the  city  of  llaleigh  at  the  seat  of  government  as 
**  Colonel  G.  W.  Kirk,  East  Tennessee."  It  is  the  same  as  if 
he  had  gone  out  saying,  "  I  have  l>een  conlmissioned  by  the 
*'  governor  to  go  and  chastise  the  people  of  Alamance  and  Cas- 
**  well  counties,  and  I  will  do  it  by  lire  and  sword."  If  he  had 
made  such  an  announcement  could  we  not  prove  the  fact  t 

Then,  considering  the  allegation  here  made  against  the  respon- 
dent w^hich  we  shall  expect  to  verify,  it  will  be  seen  that  die 
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declaration  of  Kirk  is  made  in  pursuance  of  a  common  design, 
tliat  bj  the  announcement  of  his  name  tlie  people  of  tlie  state 
were  to  be  terrified  and  put  in  fear. 

This  matter  of  residence  is  very  often  a  question  of  quo 
nnimo^  and  the  declarations  of  parties  are  admissible  uj)on  that 
ij^onnd  also.  A  man  may  make  a  change  if  lie  pleases  but  he 
must  do  it  in  a  t*ertain  way ;  but  so  long  as  he  <leclnres  himself 
a  citizen  of  a  particular  place,  if  it  l)e  ante  litem  iHotem — before 
diis  expedition  went  and  l>ef<)re  the  arrests  were  nuidc,  thedcc- 
ku'ation  is  comj^eteut  to  be  received  in  evidence. 

Mr.  BKAGG.  Mr.  Chief  Justice,  I  am  free  to  confess,  sir 
tliat,  as  a  general  rule,  declarations  of  third  per^on^  are  not  evi- 
dence against  any  party  who  is  on  trial  in  any  case  in  which 
he  is  concerned.  But  there  are  exceptions  to  that  rule,  as  you 
well  know,  in  regard  to  hearsay  evidence,  aileeting  jriany  mat- 
ters, and  especially  the  question  of  doniieile. 

Here  sir  is  a  question  of  fact.  It  is  averred  ly  the  ])rosecu- 
tion  that  George  AV.  Kirk  was  a  citizen  of  Te!ines>ee  and  not 
a  citizen  of  is orth  Carolina.  On  the  other  side  it  is  averred 
that  he  was  a  citizen  of  Xorth  Carolina:  and  we  otter  in  evi- 
dence the  declaration  of  George  AV.  Kirk  himself  as  to  the  fact 
which  is  to  be  passed  upon  by  this  court,  as  a  jury  which  passes 
upon  both  the  law  and  the  tact.  The  (juestiou  is  wliether,  as 
independent  evidence,  the  de(*laration  of  (leorjre  AV.  Kirk  can 
be  given  to  show  where  his  domicile  ]*eally  and  in  fact  was.  I 
have  several  authorities  on  that  question  and  1  am  happj-  to  say 
that  my  friends  on  the  other  side  have  fnrnished  me  one  in 
Greenleaf,  8e3tion  lOS,  under  the  head  of  '*  hearesav  evidence." 
I  read: 

*'  There  are  other  declarations^  which  arc  admitted  as  oriii^inal 
"  evidence,  being  distinguished  from  hearsay  by  their  connection 
**with  the  principal  fact  under  investigation.  The  affiairs  of 
"  men  consist  of  a  complication  of  circumstances,  so  intimately 
*^  interwoven  as  to  be  hardly  seperable  from  each  other.  Each 
"owes  ita  birth  to  some  preceding  circumstances,  and,  in  its 
^'tnrn,  becomes  the  prolific  parent  of  others ;  and  each,  during 
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''  its  existence  has  its  iiiseperable  attributes,  and  its  kindred  &> 
'^  materially  affecting  its  character,  and  essential  to  be  kno^ 
"  in  oMer  to  a  right  iinderbtandiug  of  its  natnre.  "  These  e 
"'  rounding  circuiiidtances  constituting  parts  of  the  ^^es  ge^ 
*'  luay  always  l)e  shown  to  tlie  jury,  along  with  the  princi 
"  fact ;  and  their  aduiis-^ibility  is  determined  by  the  judge, 
''  conling  to  the  degree  of  tlicir  relation  to  that  tact,  and  in 
''  exercise  of  his  sound  discretion  ;  it  l>eing  extremely  diffici 
''if  not  impoBsihle,  to  briui;-  liiii  ciasB  of  cii.se«  witiiin  the  lin 
*'  of  a  more  particidar  ik^-cription  !  The  principal  points 
*•  attention  are,  wlietlier  tiie  ciivninst-incej;  and  declarati* 
••  olferc^l  in  proof  were  c«»iitem]V;r«iiioouB  with  the  main  i 
'"under  consideration,  and  wlietlicr  thcv  were  so  con  nee 
'•  with  it  as  to  illustrate  its  eliaracfor  i  Thus,  in  the  triai 
'*  Lord  (icorire  (li'i'den  inv  treason,  the  crv  of  the  mob  who 
''  companied  the  ]>riso:u'r  on  h\h  enterjn'ise,  v.as  received 
'•evidence,  as  fvx-niiiiii'  ^\ri1  »4'  the  rt.<ff''Mn\  and  sliowinir  t 
'•  eliaracicr  (.f  tlie  ]  i-incii»al  I'artI  Sv>,  also,  v/here  a  pen 
•"enters  intv)  Luid  to  lalvO  a'lvaMt:'.:i;e  *yf  a  iorleiture,  to  fored 
'' a  mortgage,  to  defeat,  a  ^7/.v>>' /.v/;?,  oc  tlie  like;  or  chan^i 
''his  actual  resivleiic-.\  or  doi!'!*-!]^  «'r  is  vahsw  a  journev, 
"  leaves  his  home,  or  ro*'.:i'ii.-,  tl'.ilher,  or  remains  al>road, 
"  secretes  himself ;  or,  in  iiiie,  <l>.e>'  anv  other  act,  material 
'*  be  understood;  lii.^  (loclas-r;!!*  us,  made  at  t!ie  time 
"  the  transaction,  and  e\p;'(\--ivo  oi' its  (.'iK'^iMefer,  motive, 
''object,  are  reicarded  .is  **  veyovd  aets."  iii«licating  a  pres( 
**  ])urposc  and  intentiv.i^  a;jd  are  thcreiore  admitted  in  pre 
"like  any  other  material  f.ict^* ;  so,  u]>on  an  enquiry  as  to  1 
''state  of  mind,  seutiuu.'iits,  or  dispositions  of  a  ]>erson  at  a 
"  particular  period,  hisdeclaratiowf^  and  conversations  are  adn 
''  sible.    They  are  parts  of  the  res  (/ri^t^eJ' 

I  have  another  case  reported  in  1  Iredell,  page  305 — Fk 
ing  r.s*.  Straley,  whi(;h  was  of  this  character.  It  was  an  acti 
for  debt  brought  in  Burke  county  against  a  defendant  residi 
in  Yancey  county.  The  defendant  alleged  that  the  plan 
was  a  resident  of  Yancey  and  not  of  Buvke  and  that  hence 
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had  no  right  to  bnug  an  action.    Jndgc  Daniel  delivered  the 
opinion  of  the  court  in  which  he  used  this  hmguage  : 

"The  defendant  had  not  proved  any  declaration  made  by 

'the  plaintiff  of  his  then  abandoning  his  domicile  in  Burke, 

'imthe  had  offered  in  evidence  certain  facts  from  which  he 

'wished  the  jury  to  presume  an  abandonment  by  the  plaintiff 

''of  his  domicile  in  Burke  at  the  date  of  the  writ.     To  rej)cl 

"an  inference  of  that  kind  from  the  facts  proves  by  the  dc- 

"feiidfint  the  evidence  objected  to  Wius  offered  by  the  plant  iff 

"to  show  how  the  family  in  which  Ik;  was  then  living  rc- 

"crfirded  this  inovcmcnt  of  iiin.     How  the  witness  derived  Lis 

"knowledge  of  tlie  impression  of  the   fiiinily,    is  not  btated. 

"lie  mav  havi^  so  understood  it  from  the  conversation  which 

"passed  between  tlie  }»lantiff  and  the  members  ol  the  familv, 

"at  the  time  of  his  setting  off  for  Yaneey,  or  from  the  eondnet 

"of  the  plantiff  and  family,  or  from   the   phuitilfs  leaving 

"necessary  articles  of  proj'jcrty,  cVc.     It  does  not  ai)pearthat 

'the  witness  came  to  this  knowledge  by  the  t\r  j^nitic  hearsav 

''of  anv  of  the  members  of  the  fauiilv.*' 

So  hi  the  case  of  Jlorne  rs.  ilonie.  Tlie  (juestioii  in- 
volvtnl  there  wa.s  whether  a  jMriy  wlm  had  made  his  will  w;-s 
<l'»iiru'iled  in  Soiitii  Carolina  or  not,  the  will  havin*^  onlv  two 
^'itnevjcs  whereas,  by  tlie  lawo  of  S;.utli  Carolina,  it  v/as  re- 
fpiiri'vl  to  be  atte.--te<l  l>v  three.  It  was  aileircd  that  he  was  dom- 
i^'iM  in  South  Carolina  when  the  instrument  was  executed. 
TlaMvhole  question  is  g^ne  into  in  that  case  as  tt>  wliat  consti- 
tute a  domicile.  It  is  a  matter  hereafter  fi>r  inve:  t  i^at  io:i  v.hcthrr 
tliiM'hange  of  place  by  Kirk  was  ecpii vocal.  There  are  ()ther 
"i-^tters  whieli  we  expect  to  put  in  evidence  to  show  that  he 
^•is  a  citizen  of  Tennessee.  That  question  will  come  up 
'^tore  the  coiu-t  [Kisses  ujxni  the  question  of  fact.  l>ut  in  the  case 
^f  Home,  the  declaration  of  the  testator  was  i)ut  in  evidence, 
'twas  stated  by  the  judge  that  the  question  of  domicile  was  a 
V^e^tion  of  intent  and,  to  get  at  the  intent,  the  declaration  of  the 
P«ty  was  admissible  as  evidence — whether  in  fact  the  party 
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had  dianged  his  domicile — ^a  mere  change  of  place  be: 
ec}nivocal. 

Mr.  BOYDEX.  Mr.  Chief  Justice,  I  am  not  a  little  e 
]3rised  that  this  case  of  Wright  vs.  Coxxrt  and  Bolton  and  CIm 
Ixirs,  should  he  read  as  an  authority  ujx>n  the  propositior 
the  gentleman.  AV^hat  is  the  case  ?  Three  men  are  sued 
assault  and  battery  and  false  imprisonment  and  the  gentlen 
says  that  the  court  gravely  decided  that  what  one  of 
defendants  said  is  evidence  against  the  others.  Did  anylx 
ever  doubt  about  the  admissibilitv  of  such  declarations 
such  a  case  like  that  ?  Sir,  that  is  correct.  Let  me  read 
head  note  of  the  case. 

''If  three  defendants  have  jointly  imprisoned  the  plain 
**  the  declaration  of  one  of  the  defendants  made  some  we 
"'  atter,  in  the  absence  of  the  others,  tending  to  show  that 
''  imprisonment  arose  from  malice,  is  admissible  in  evidence 
*^  an  action  for  false  imprisonment  brought  against  all  tlire 

Who  would  hazard  his  reputation  by  asserting  that  that  '^ 
not  good  law  ?  But  does  the  entry  ottered  here — w 
another  man  said  about  his  personal  residence — have  the  slighl 
tendency  to  show  the  guilt  of  the  respondent  now  on  tri 
I  admit  that  if  a  conspiracy  had  been  proved  and  the 
spondent  was  on  trial  on  a  charge  of  conspiracy,  and 
declaration  had  anv  tendencv  to  show  the  nature  of  tlie  c 
spiracy  or  was  in  any  shape  or  form  in  fiu'thcrance  of  the  c 
spiracy,that  entry  would  be  evidence.  But  how,  in  any  mam 
docs  this  fact  of  the  residence  of  this  man  Kirk  connect 
respondent  with  the  conspirticy,  if  it  were  charged? 

And,  sir,  the  case  of  Iloni  4ias  no  more  applic»ation  to  1 
case  now  on  trial  than  the  case  of  Wright  vs.  Court,  cited 
the  gentleman  from  the  English  Conmion  I^aw  Repc 
What  a  man  says  about  his  own  residence,  when  he  inakeB 
will,  is  \inthout  any  doubt  competent  testimony. 

The  residence,  they  say,  is  a  matter  of  intention.  The  xm 
residence  depends  upon  his  intention.  There  were  two  par 
in  the  case  of  Horn,  claiming  that  estate,  one  imder  the  ^ 
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and  another  an  heir  at  law.  WIio  conid  dou))t  that  the  decla- 
ration of  the  testator  as  to  his  residence  was  competent 
eridence  ? 

And  this  case  cited,  from  Devereaux  and  Battle,  I  have  forgot- 
ten tlie  title,  has  jnst  as  much  relevan(»y  as  the  case  of  Horn  to 
establisli  the  proposition,  and  not  a  whit  more,  according  to  my 
jndgment.  They  might  as  well  read  any  case  in  the  books  as 
going  to  show  authority  that  this  was  evidence,  as  to  read  the 
cases  they  have.  The  doc^trines  laid  down  in  those  cases  they 
have  read  are  goml  law,  and  all  that  the  court  decides  in  this 
English  case  is  that  what  a  man  says  is  evidence  against  himself. 
Tliat  is,  all  there  is  in  it — there  is  nothing  more  and  nothing 
less.  In  that  English  case  three  were  sued.  And  was  it  ever 
held  in  a  court  of  law  and  will  it  ever  l)e  contested  by  any  one  who 
has  read  Blackstone  that  what  any  one  of  those  defendants  said 
was  not  evidence  in  the  case  against  all  i 

And  the  authority  read  by  the  gentlemen  last  up  from 
Greenleaf  is  perfectly  good  law.  It  holds  the  same  doctrine 
contended  for  on  our  side  that  the  declaration  must  he  connected 
mth  ami  in  furtherance  of  the  common  design.  It  seems  to 
lue  there  is  nothing  clearer  in  law  than  that  principle,  and 
nnder  it,  this  proof  offered  here  certainly  is  not  evidence,  first, 
because  there  is  no  connection  between  it  and  the  common  de- 
sign, and  again,  if  this  feet  of  residence  is  to  be  proven  it  is  be 
proven  in  another  way  and  not  by  tliis  declaration. 

I  admit,  Mr.  Chief  Justice,  that  if  Kirk  were  on  trial  and  a 
question  was  raised  as  to  his  residence,  this  would  be  good  evi- 
dence against  him ;  but  it  is  no  evidence  against  the  respondent 
because  it  is  not  in  furtheran&  of  any  common  design  what- 
ever. 

Mr.  GRAHAM.  Mr.  Chief  Justice,  the  gentleman  who 
last  addressed  the  court  I  think  is  very  easily  surprised,  but  it 
appears  to  me  that  the  surprise  struck  the  different  counsel  on 
the  other  side  in  a  rather  different  way.  The  first  gentleman 
[Mr.  Smith]  states  that  the  case  decides  what  I  have  alleged 
and  Hieii  he  says  that  it  is  a  wrong  decision.    The  last  gentleman 
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[Mr.  Boyden,]  nndertakeB  to  nflirow  tlio  decision  to  Binall  liiuits 
and  then  admits  that  it  decides  all  I  contended  for ;  for  the 
ven'  point  in  the  case  Mas  whether  the  declaration  made  bv  one 
of  the  detendants  was  to  eftect  anrhodv  Imt  himpclf.  There  is  ^  J 
no  evasion — no  (piihWe,  hut  tlie  leamed  jv.dge  meets  the  qrcf-  7^  - 
tion  tairlv  and  savs  it  is  to  att'ect  the  others  inst  as  mnch  as  th( 
man  who  uttered  it  bv  his  own  mouth. 

So  that  the  question  comes  back  pimj)]}'  to  this,  whether  tin 
declaration  made  by  Kirk  in  writinii:,  after  the  conspiracy  hac 
been  established  between  him  and  respondent  can  Ikj  provi 
as  an  act   in  furtherance  of  the  connnon  desij^n.     His  nam 
and  residence  were  entered  on  the   register  to  publish  to  tli 
]>eople  tliat  the  man  who  was  tlic  terror  of  East  Tennessee  hi 
l)een  brought  here  to  be  a  termr  to  tlie  citizens  of  this  stat 

We  say  that   tlie  evidence  is   competent,  therefoix?,  ujwn  tl k 

ground  that  tlie  act  was  in  furthemnce  of  the  common  desig  ^^i 

The  CHIEF  JUSTICE.     In  the  opinion   of  the  presidin  ^^ 
officer,  the  evidence  ottered  is  not  admissible.     When  a  comLj^x- 
nation   is  proved,  any  act  or  declaration   of  one  is  evidem  c-re 
ng-ainst  all,  provided  it  be  done  or  said  hi  furtherance  of  tXie 
connnon  pur^mse.     A  combination  to  put  a  militaiy  tbrce     in 
active  service  has  l)een  proved,  but  the  written  declaration     O^ 
Col.  Jvirk  and  Col.  Ihu'gen  was  not  calculated  or  intended     *^ 
aid  in  carrying  out  the  common   ]niri)06e.     The  question    o* 
domicile,  does  not,  in  the  opinion  of  the  presiding  officer,  fon"*^ 
a  part  of  the  res  geatup.     The  (piestion  is  not  as  to  a  change  c>  * 
domicile  or  the  animus  or  intention  of  the  person  making  tli^^ 
written  declaration  in  regard  to  his  domicile,  so  tliat  tlie  do(?-^ 
trine  of  res  gi'stce  is  not  relevanf. 

Mr.  Manager  SPARROW.  Mr.  Chief  Justice,  the  mana- 
gers would  l)e  glad  to  have  the  opinion  of  the  senate  upon  tliis 
question. 

The  CHIEF  JUSTICE.  Does  any  senatw  call  for  the  vote 
of  the  senate  ? 

Senator  GRAHAM,  of  Orange.  I  call  for  the  vote  and  ' 
woidd  submit,  Mr.  Chief  Justice,  whether  tlie  evidence  offere 
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18  not  admissible  to  contradict  tliat  part  of  tlie  Riiswer  tha^ 
diese  men  "wtBue  not  frfiin  the  state  of  TcnnesFce  i 

Tlie  CHIEF  JUSTICE.  That  was  considered  by  the  pro- 
dding officer  in  giving  his  opinion. 

Senator  ROBRINS,  of  liowan.    T  call  for  the  veasand  nnvF. 

Senator  GRAHAM,  of  Oranji^e.  TIjc  vote  is  to  l>e  taken  hv 
Teas  and  na-s-s  under  the  law. 

The  CHIEF  JUSTICE,     l^iit  the  cill  hns  to  W  ^econdo<1. 

A  snfficient  nmnber  8eeondin<?  tlio  call,  the  veas  and  navs 
were  ordered. 

Tlie  CHIEF  JUSTICE  put  the  qnestion  on  sustaining  the 
opinion  of  the  chair. 

The  CLERK  prcx*eeding  to  call  the  roll.  IWorc  the  vote 
was  annonnced 

Senator  MOORE.  Mr.  Chief  Jiif^tice,  I  would  like  to  have 
the  vote  of  the  senator  from  Sampson. 

Senator  MURPHY.  Mr.  Chief  Justice,  this  is  a  question 
of  law  which  I  cannot  decide  mvfrelf  and  I  beg  to  be  excused 
from  voting. 

Senator  MOORE.     I  insist  opon  the  senator  voting. 

The  CHIEF  JUSTICE.  I  believe  the  senator  is  required 
bv  the  roles  to  vote. 

Senator  ROBBINS,  of  Rowan.  I  move  that  the  gentleman 
from  Sampson  be  exocused. 

The  CHIEF  JUSTICE.     Is  the  motion  seconded  ? 

Senator  DARGAN.     I  second  the  motion. 

Senator  SPEED.     I  ask  for  the  veas  and  navs. 

Senator  ROBBINS,  of  Rowan.  I  withdraw  the  motion 
to  excuse  the  senator  to  save  fime. 

Senator  MOORE.    The  withdrawal  is  too  late. 

Senator  ROBBINS,  of  Rowan.  I  rise  to  a  point  of  order 
that  it  is  in  order  to  withdraw  the  motion  at  any  time  before  the 
vote  18  taken. 

Tlic  CLERK  proceeded  to  call  the  name  of  senator  Murphy, 
wherenpon  the  senator  voted  yea. 

The  CLERK  announced  the  vote  as  follows : 
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Those  who  voted  in  the  affinnative  are : 

Messrs.  Albright,  Bamett,  Battle,  Beasley,  Bellamy,  Brown. 
Cook,  Council,  Cowles,  Crowell,  Ciirrie,  Dargan,  Eppee,  Flem- 
niing,  Flythe,  Gilmer,  Ilyman,  Latham,  Ledbetter,  Lehman, 
Liuney,  Love,  Maiiney,  McClammy,  McCotter,  Merrimon„ 
Moore,  Murphy,  Olds,  Price,  Bobbins,  of  Davidson,  Bobbins. 
of  Bowan,  Skinner,  Speed,  Waddell,  Warren,  Wliiteside  an£ 
Worth— 38. 

Those  who  voted  in  the  negative  are : 

Messrs.  Graham,  of  Orange,  and  Korment — 2. 

So  the  opinion  of  the  chair  was  sustained. 

Senator  MEBBIMON.    Mr.  Cliief  Justice,  there  is  nothi 
in  the  rules  which  requires  tliat  any  senator  shall  vote  if  1 
shall  not  desire  to  do  so. 

The  CHIEF  JUSTICE.    The  question  raised  is  not  releva 
as  the  senator  has  voted. 

Senator  BOBBINS,  of  Bowan.  I  would  suggest  that  tlii 
niles  of  the  senate  apply  to  this  court  wherever  they  are  appli- 
cable, and  one  of  the  rules  of  the  senate  requires  that  evejy 
senator  shall  vote  if  he  is  within  the  bar,  unless  he  is  excused. 

The  CHIEF  JUSTICE.  The  presiding  officer  would  sug- 
gest  that  the  proposition  of  the  senator  has  no  application  now 
because  the  senator  from  Sampson  has  voted. 

Senator  BOBBINS,  of  Bowan.  I  am  aware  of  that ;  I  was 
only  speaking  to  the  point  raised  by  the  senator  from  Bun- 
combe, [Mr.  Merrimon.] 

Senator  GBAHAM,  of  Orange.  Mr.  Chief  Justice,  to  de- 
cide the  question,  I  move  that  the  rules  of  order  of  the  senate,  as 
far  as  they  are  applicable,  be  the  rules  of  this  body. 

The  CHIEF  JUSTICE.  The  presiding  officer  would  0iig- 
gest  that  while  the  managers  and  counsel  are  trying  their  ease 
before  the  court  these  motions  are  not  properly  in  order.  Any 
action  like  that  proposed  should  be  determined  in  the  nMttn- 
ing  before  the  commenoement  of  the  proceedings  en  triaL 
The  presiding  ofijccr  simply  throws  ont  the  SQggeBtkm,  snbjiet 
however  to  the  approval  of  the  court. 
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Senator  GRAHAM,  of  Orange.  I  will  not  inBist  upon  the 
motion  now. 

Tlie  CHIEF  JUSTICE.  Tlie  presiding  officer  ohaenea, 
that  in  the  impeachment  of  President  Johnson,  the  connscl  re- 
tired when  die  senate  desired  to  consult. 

Senator  GRAHAM,  of  Orange.  The  puqwse,  Mr.  Chief 
Justice,  in  this  proceeding,  was  to  have  all  proceedings  conduc- 
ted in  open  session. 

Mr.  MERRIMOX.  AVe  next  offer  in  evidence  die  ral- 
lying proclamation  of  George  W.  Kirk,  j)riuted  in  the  form 
commonly  known  as  a  "  poster ,"  and  we  propose  to  follow  this 
hy  showing  tliat  the  proclamati<m  was  written  l)y   the  accused. 

Mr.  BOYDEN.  We  object  to  the  admission  of  the  paper 
ottered  unless  it  is  proven. 

CORXELIi:S  B.  EDWARDS,  a  ^mtmm  adM  oii  lelutlf 
of  the  mancujera^  being  duly  swoniy  testljuril  <m  foUaws : 

By  Mr.  Mekrimon  : 

Q.  Wliere  do  you  reside  ?    A.  In  the  city  of  Raleigh. 

Q.  What  was  your  business  in  the  mouths  of  June  and  July 
last  ?     A  printer. 

Q.  Where  were  you  employed  ?  A.  In  the  job  department 
of  the  Standard  office. 

Q.  Where  was  the  Standard  printed  I  A.  In  the  city  of 
Ilaleigh. 

Q.  Look  upon  tlie  paper  now  produced  and  stale  where  it 
was  printed  [handing  the  witness  a  printed  poster]  i  A.  It 
was  printed  in  the  Standard  office. 

Q.  Under  whose  directions  2  A.  I  am  unable  i^  say  posi- 
tively under  whose  directions. 

Q.  State  all  you  can  about  it}  A.  I  do  not  know  who 
brought  it  there. 

Q.  Who  superintended  the  printing  and  gave  you  ikirections. 
about  it }  A.  I  superintended  the  printing  but  I  da  mjl  know 
who  broQj^  the  order,  nor  by  whose  autkority  it  wa» printed. 
I  think  it  came  from  the  executive  office* 
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Mr.  McCORKLE.    You  will  speak  of  your  owii  knowledge. 

Q.  State  the  usual  course  of  business  in  papers  coming  from 
the  exective  oiRce  to  be  printed,  if  yon  had  aiiy  business  of  that 
sort?     A.  Tliey  generally  have  written  directions  on  them. 

Q.  Did  you  know  the  clerks  about  the  executive  department 
personally  ?     A.  Yes,  sir. 

Q.  Were  the  papers  sent  from  the  executive  oflSee  to  the 
printing  office  by  clerks  through  messengers?  A.  They  were 
generally  brought  by  messengers. 

Q.  When  a  paper  was  brought  you  knew  it  was  from  the 
executive  officer  by  the  messenger  who  brought  it? 
[Question  objected  to.] 

Q.  State  how  that  is  ?  A.  I  generally  understood  it  in  that 
wav. 

Ey  thk  Chief  Jistick  : 

Q.  Do  vou  know  or  do  vou  infer  it  ?     A.  I  merelv  infer  it. 

Q.  If  a  messenger  brought  a  paper  to  your  office  to  be 
printed  you  iniered  it  to  come  from  the  executive  office  ? 

Mr  SMITH.     We  object,  Mi*.  C'hief  Justice,  to  this  evidence. 

Q.  Was  it  usual  or  otherwise  to  send  work  to  be  printed 
from  the  executive  office  to  vour  (office?     A.  Yes  sir. 

Q.  Was  the  printing  of  the  executive  office  done  at  your 
ofKce  ?     A.  All  the  state  printing  was  done  there. 

Q.  Was  the  manuscript  from  which  this  jwster  was  printed 
sent  to  your  office  by  anv  one  from  the  executive  office  ?  A.  I 
do  not  remember. 

Q.  You  do  not  know  who  brought  it  there  ?    A.  No,  sir. 

Q.  State  whether  it  was  George  W.  Kirk  who  brought  it 
there. 

Mr.  SMITH.     I  suggest,  Mr.  Chief  Justice,  that  the  witness 
is  speaking  with  reference  to  the  manuscript  and  not  the  printed 
paper  which  the  gentleman  has  introduced.    We  object  to  any 
proof  whatever  in  reference  to  tlie  absent  paper  on  the  'ground 
that  the  paper  sliould  be  produced. 

Mr.  MERRIMOK    I  shall  ask  about  that  directly. 

Q.  Did  George  W.  Kirk  gi\'e  you  any  directions  about  that 
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printiDg  ?    A.  There  was  a  man  called  for  it  who  I  afterwards 
heard,  was  George  W.  Kirk,  but  I  did  not  know  hiin  myself. 

Q.  Did  you  see  him  afterw'ards  ?  A.  I  have  never  seen  him 
since. 

Q.  VVliere  is  the  manuscript  of  that  printed  paper  ?  A. 
The  manuscript  was  usually  kept  on  a  file ;  I  do  not  know 
whether  it  is  now  or  not. 

Q.  Do  you  know  the  handwriting  of  Gov.  Ilolden.  A.  I 
know  his  signature  and  I  presume  I  would  know  his  general 
handwriting. 

Q.  Was  that  manuscript  in  his  hand  writing? 

Mr.  BOYDEN.  We  suhmit,  Mr.  Chief  Justice,  that  tlie 
question  is  clearly  incompetent,  that  the  paper  itself  must  be 
produced. 

Mr.  MERRDfOX.  We  do  not  a.sk  the  question  to  get  at 
the  contents  of  the  paper.  We  offer  to  prove  the  independent, 
fact  that  the  manuscript  was  in  his  handwriting. 

Mr.  BOYDEX.  It  is  xerv  clear  that  that  cannot  he  done 
Tliere  is  no  better  nile  known  than  the  one  ui)on  that  subject. 
A  witness  is  called,  "  look  upon  this  paper  and  see  if  it  pur- 
**  ports  to  be  in  the  handwriting  ot  A  B.''  "  Arc  you  acquaint- 
"edwith  his  hand^vl•iting  by  seeing  him  write  so  that  you 
** Would  know  his  handwriting  when  you  saw  it?"  "Is 
*^flns  his  handwriting  r'  We  submit  that  that  is  the  legal 
^^lethod  of  proof 

Q.  Have  you  l)een  summoned  to  produce  the  maimscript  of 
^Ws  paper  ?     A.  Yes,  sir. 

Q.  Why  have  you  not  produce  it  ?  A.  Bec*ause  it  is  not  in 
^y  possession.  I  have  no  control  of  the  job  department  at 
Pi'eeent. 

Q.  Who  lias  ?  A.  I  presume  Sheriff  I^e.  The  office  was^ 
^^<1  on  an  cxecnition  sometime  ago. 

^.  Who  has  the  lK)ok8  and  papers  in  that  office  ?  A.  I  do 
tvot  know. 

Q.  When  did  yen  see  the  manuscript  of  tha*  paper  last  I 
A.  It  was  printed  some  time  in  June  I  think. 
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Q.  Have  you  not  seen  it  to-day  ?    A.  I  have  not  got  it. 

Q.  Have  you  not  seen  it  to-day  i    A.  Yes,  sir,  I  Lave  seen 
it  to-day. 

Q.  Why  did  yon  not  bring  it?     A.  Because  it  was  in  the 
Staml^rd  office  and  I  had  no  right  to  take  it  out. 

Q.  Did  anybody  prevent  you  from  bringing  it  i    A.  No,  sir. 

Q.  Did  anybody  tell  you  not  to  bring  it  ?     A.  No,  sir. 

Q.  Did  not  the  8ubp<i?na  direct  you  to  bring  it  ?    A.  It  siun- 
moned  me  to  produce  it. 

Q.  You  had  it  in   vour  hands,  you   sav.     What  did  yon 
do  with  it  ?     A.  I  presume  it  is  at  the  /Standard  office. 

Q.  What  did  you  do  with  it — that  is  the  question  ?     A.  I 
stated  just  now  that  I  left  it  at  the  SUmdard  office. 

Q.  Who  let  you  into  the  Standard  office  this  morning?     A- 
My  brother  is  M'orkini>:  there. 

Q.  Who  showed  you  where  the  paper  was?     A.  In  all  job 
offices  they  usually  keep  a  tile  of  all  work  done. 

Q.  Was  this  paper  on  tile  there  i    Yes,  sir. 

Q.  Was  it  taken  otf  the  file  when  you  saw  it. 

Bv  the  Chieb'  Justice. 

Q.  Was  it  taken  from  the  bundles  where  it  was  ix>lled  up 
when  you  saw  it  ?     A.  It  was  not  rolled  up. 

Q.  Was  it  not  tied  up  in  bundles  like  this  ?    A.  No,  sir ;  it 
was  inserted  on  a  wire. 

By  Mr.  MERRiiiox,  (resuming.) 

Q.  Was  it  taken  off  the  wire^    A.  Yes,  sir;  I  took  it  off. 

Q.  Did  you  put  it  back  on  the  wire  ?    A.  I  did  not,  but  I 
ordered  it  to  be  put  back. 

Q.  Who  did  yon  order  to  put  it  back  ?    A.  My  brother. 

Q.  Did  you  see  him  put  it  back.    A.  No,  sir. 

Q.  Do  you  know  where  it  is  now  ?    A.  I  presume  it  is  there. 

Q.  Are  you  sure  about  that  '<    A.  No,  sir. 

Q.  Are  you  sure  yon  have  not  got  it  in  your  poeket !    A* 
Yes,  sir. 

Q.  Yoa  know  you  have  not  got  it  in  your  pocket  %     A« 
Yes,  sir. 
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Mr.  GRAHx\M.  Mr.  Chief  Justice  and  gcnators,  I  move 
tliat  tie  witness  be  required  to  produce  the  paper  in  twenty 
minutes,  or  be  committed  for  contempt  of  this  court. 

Mr.  McCORKLE.    I  suppose,  Mr.  Chief  Justice,  that  such 
a  motion  as  that  cannot  be  entertained.     There  nnist  be  some 
ground  work  laid  first  for  the  granting  of  such  an  application. 
Tlie  managers  must  show  that  this  witness  was  the  projxjr  cus- 
todian of  that  paper  l>efore  they  can  compel  liim  to  produce  it. 
Sir,  the  proposition   is   a  monstrous   one,  that  if  I  were  simi- 
moned  to  produce  a  paper  that   does   belong  to  me  and  over 
wliich  I  have  no  control,  a  court  at  any  moment  may  punish 
me  for  not  producing  it   in   response  to  its  subpama.     Unless 
tliifi  witness  was  the   custodian   of  that  paper,   no  such  mo- 
tion can  l)e  entertained.     Further  than  that,  even  if  he  had 
it  in  his  jwssession  the  fact  would  have  to  be  shown  by  eWdence 
before  tliis  motion  could  be  granted.     What  is  the  proposition 
on  tlie  part  of  the  managers  (     They  notify  the  witness  to  pro- 
d"oe  a  certain  paper,     lie  says,    "  I  have  no  control  over  that 
*'paper,  I  saw  it  this  morning  but   it  does  not  belong  to  me 
**and  therefore  I  had  no  right  to  take  it  from  those  to  whom 
*' it  does  l)elong."     And  now,  sir,  6im])ly  because  the  witness 
doen  not  forcibly   take   that  paper   out  of  the  hands  of  the 
proper  custodian  in  obedience  to  the  subpa^na  the  proposition 
is  to  commit  the  witness  for  contempt.     Sir,  the  proposition  is, 
iis  I  haid  l)efore,  monstrous   and   cannot  be   entertain  e  d  tor  a 
moment. 

Mr.  GRAHAM.  Mr.  Chief  Justice,  this  is  not  a  matter  of 
form  or  ceremony.  It  is  a  question  whether  this  court  will 
{Xirmit  iteelf  to  be  trifled  with  in  the  important  matter  of  the 
pnxluction  of  evidence.  A  subpcpua  duces  ieeurn  is  served  in 
this  witness.  lie  g<je8  and  gets  the  paper  in  the  place  where 
it  is  deposited,  reads  it  and  satisfies  himself  of  its  identity,  is 
forbidden  by  no  one  to  bring  it  here  in  response  to  the  man- 
<late  of  the  court,  leaves  the  pajx?r  where  he  foimd  it  and  tlien 
cuues  here  witliout  producing  it,  and  after  a  good  deal  of 
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evasion  admits  all  these  facte.    The  question  is  whether  h 
shall  not  himself  bo  compelled  to  produce  it. 

Mr.  MERRIMOX.    If  tliis  witness  had  not  come  here  an 
deposed  to  the  facts,  he  has  it  would  he  be  proper  as  stated  b; 
the  counsel  to  have  an  affidavit  upon  wliich  to  base  our  motior 
But  it  is  unnecessary  here  because  he  has  come  into  court  an^ 
stated  that  he  has  not  brought  the  paper,  that  he  saw  it  to-da\ 
that  he  took  it  from  the  file,  had  it  in  his  custody  and  tliat  afle 
ha>'ing  it  in  custody  ho  declined  to  bring  it  but  directed  \i 
brother  who  was  present  at  the  time  to  put  it  back  on  the  iil« 
Now,  sir,  I  do  not  understand  the  rule  of  law  to  be  as  la= 
down  by  tlie  gentleman  on  the  other  side  in   respect  to  tl. 
duty  of  the  witness  in   the  preuiises.     Suppose  I   have  a  Ictt- 
in  my  possession  which  belongs  to  A  B  and  not  to  me.     It 
handed  to  me  for  temporary  purposes,  and  a  subpofua  comes 
me  while  it  is  in  my  possession  charging  me  to  produce  th» 
letter  before  this  court  or  any  other  court  of  competent  jur 
diction,  will  it  be  pretended  that  under  such   circumstances- 
would  not  be  able  to  produce  it  i     This  witness   says  that  K. 
had  the  ])aper  to-day,   that  he  had  control  of  it,  and  havii 
control  of  it  he  handed  it  back  to  another  person. 

The  CHIEF  JUSTICE.  He  did  not  Siiv  he  had  control  < 
it,  but  that  he  had  it  in  his  hand. 

Mr.  MEliIiIiI()2>.  And  he  ordered  it  to  be  jmt  back  oi 
the  lile. 

The  CHIEF  JUSTICE.  He  stated  tliat  he  told  his  brother 
to  put  it  back  on  the  lile. 

Mr.  MEIIIIIMOX.  Having  done  that  he  comes  into 
this  court  and  sjiys  he  has  not  got  it.  Let  me  rccur  to  the 
illustration  I  made.  I  have  the  letter  of  A  B  at  the  time 
when  a  subpuena  comes  to  me  charging  me  to  produce  it  1>eforc 
this  court.  Another  party  to  whom  the  letter  belongs  says, 
'*  I  want  that  lettei^ — hand  it  back  to  me."  I  humbly  submit 
that  if  I  weixj  to  give  him  the  letter  and  not  produce  it  in 
evidence  to  the  order  of  this  court  I  would  be  subject  to  an 
order  of  attachment  for  my  disobedience. 
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JMmitiatioii  resumed, 

li\  Chief  Jistiok: 

Q.  Conld  you  have  got  tliat  paper  and  bixmglit  it  here  if 
you  had  wanted  to  i  A.  I  could  liave  got  the  paper  but  1  was 
^ixider  the  impression  that  I  conld  be  indicted  lor  a  forcible 
tr-tespass. 

Q.  K  3'ou  took  it  out  of  its  place  i    A.  Yes,  sir. 
Q.  Who  has  the  keeping  of  that  paper — 
Mr.  BADGEK.     I  can  perhaps   explain   the  matter.     The 
^Standard  office  was  sold  at  ])ul)lic  auction   8v)ine   thirty    clays 
since,  and  has  been  exclusively  under  tlie  control  of  the  sheritt' 
ot"  Wake  county  from  tliat  time   until  the  prcr<?nt.     There  are 
several  suits  now   pending   in  rjgard   to  it.     I  know   notliing 
al)out  the  witness  getting  the  paper. 

Tiie  "WiTXKi^s.      1    stated   to    the   ])arty    who    served   the 

subprena  on  me,  that  I  did  not  feel  at  liberty,  as  the  sherlif  can 

testify,  to  enter  the  office  and  take  that  paper  out.     The  ([ues- 

tion  was  asked  me  who  was  in  control  of  it  by  Judge  i^Ierri- 

^^011  and  I  told  him  that  I  sup})Osed  it  was  under  the  control 

<rt'the  sheriff,  and  he  said  he  would  have  him  subpanied. 

By  tuk  CniEP  Justick. 

Q.  How  did  yon  come  to  go  and  look  at  the  paper  this  morn- 
^^^'>  A.  Tliere  was  a  subpcena  served  on  me  and  I  found  it 
^as  in  regard  to  this  poster,  and  I  went  to  satisty  my  mind. 

Q.  Who  did  you  go  to  to  get  the  mamiscrii)t  ?  A.  1  went 
to  my  brother. 

^ j.  What  has  your  brother  to  do  with  it  t  A.  lie  is  at  present 
forking  in  the  job  oflice. 

Q.  You  got  him  to  go  with  you   and   take  it  off  the  wire  to 

Watiti     A.  Yes,  sir. 

Q.  And  you  handed  it  \.o  him  to  put  it  back  i    A.  Yes,  sir. 

Q.  Do  von  tell  this  court  that  von  cannot,  without  conmiit- 

^'^g  trespass,  produce   that  paper,  or  can  you   without  it  i    A, 

^i  is  a  legal  (question  which  I  am  imable  to  answer. 

Q.  You  have  nothing  more  to  do  with  it  than  I  have  I  A. 
^  luive  no  control  over  that  office  whatever. 
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Q.  Ko  more  than  I  have  ?    A.  Ko,  sir,  none  whatever. 

By  Mr.  Graham. 

Q.  Have  you  not  power  to  ask  for  the  paper,  and  if  you  did 
ask  would  there  be  any  resistance  to  your  taking  it  ?  A.  I 
do  not  know  as  there  would  under  ordinarj'  circumstances. 

Q.  You  were  served  with  a  subpoena  to  produce  this  paper 
yesterday  ?    A.  No,  sir. 

Q.  Were  you  not  served  with  a  subpoena  yesteixiay  to  pi-oduce 
the  paper  in  court  i  A.  To  produce  this  [the  poster]  but  there 
was  nothing  in  it  about  the  manuscript.  That  was  tlus  morn- 
ing— after  12  o'clock. 

Q.  You  went  and  saw  the  manuscript  this  moniing? 
A.  Yes,  sir. 

Q.  Would   there  be  any  difficulty  in  getting  the  paper  from 
you  brother  if  you  were  to  go  to  the  office  ?     A.  Xo,  sir,  pro 
vided  I  would  be  protected  in  case  of  there  being  any  difficult}' 
arising.     I  do  not  know  as  there  would  be  any  resistance. 

By  Mr.  Mkrrimon  : 

Q.  What  is  your  brother's  name  ?     A.  W.  J.  Edwards. 

The  CHIEF  JUSTICE.  The  presiding  officer  is  of  the 
opinion  that  a  case  for  an  attachment  and  for  contempt  of 
court  has  not  been  made  out  against  this  witness.  He  says  he 
has  no  more  control  over  this  paper  than  one  of  you,  that  he 
went  to  look  at  the  paper  out  of  curiosity,  that  his  brother 
allowed  him  to  examine  it,  and  that  he  told  his  brotlier  to 
put  it  back.  If  that  be  true  he  has  no  more  right  to  send  for 
the  paper  than  any  gentlemen  in  this  court.  The  sheriff  seems 
to  be  the  man  who  ought  to  be  put  in  contempt  if  he  does  not 
produce  it  when  called  for  if  the  paper  is  in  the  office. 
Exainination  reaumed. 
By  Mr.  Merrmon. 

Q.  Is  sheriff  Lee  here  ?  A.  I  stated  to  you  this  morning 
that  I  did  not  think  he  was.  I  heard  last  night  in  a  conversa- 
tion that  he  was  not  in  town. 

Mr.  BADGEK.  I  think  his  deputy  Mr.  Ball  is  in  charge  of 
the  office.    He  was  sometime  ago. 
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Q.  Did  yon  say  your  brother  was  in  charge  of  the  printing 
office?     A.  He  works  there. 

Q.  Is  lie  the  superintendent  2  A.  Yes,  sir,  I  presume  he  is. 
He  works  in  die  jobbing  de{>artuient^  but  Mr.  Ball,  as  Mr. 
Badger  states,  lias  the  office  under  cliat^. 

Q.  [By  the  Chief  Justice.]  Could  your  brother,  witliout 
the  betrayal  of  confidence,  take  any  pa|)er  out  of  the  oflSee  ? 
A.  The  paper  is  among  the  private  pai>ers  of  the  office  for 
future  reference. 

By  Mk.  Graham. 

Q.  Wlio  told  you  that  you  would  Ik*  liable  for  ti'espa&s  if 
you  took  the  papers  out  ?  A.  I  do  not  tliink  any  one  did,  but 
I  waa  under  that  impression.  I  consulted  a  fricMid  about  it. 
When  jobs  are  printed  the  original  c()i)y  it*  on  file  for  future 
reference.     It  is  the  property  of  the  ofiice. 

The  CHIEF  JUSTICE.  *  I  do  not  think  you  have  a  right 
to  press  the  cjuestion. 

Q.  [By  Mk,  Mkkuimo:^.]  Yousay  that  thitfiK)ster  was  printed 
at  the  jStandiUf'd  office  i     A.  I  sav  this  was. 

Mr.  MEERIMON.  AVe  liave  *^eTit  ior  the  original  manu- 
script of  the  proclamation,  and  wc  will  now  examine  a  witness 
from  the  state  of  Tenne8see  u]X)n  another  point. 

ISAAC  E.  KEEVES,  a  witm:.ss  mlkd  im  behalf  of  the 
managers^  heifig  duly  sworn  te^t^jit'K 

By  Mk.  Mkkkimon  : 

Q.  Where  do  you  reside?  A.  in  the  state  of  Tennessee, 
Washington  county. 

Q.  AVhat  is  your  business?     A.  The  law  is  my  ])rofession. 

Q.  State  to  the  court  whether  or  not  you  know  a  person  in 
your  state  by  the  name  of  (leorge  W.  Kirk,  and  if  so  state  what 
you  know  about  him  ?  A.  Yes  sir,  I  have  known  him  })er- 
«onallv  since  the  close  of  the  war.  I  knew  him  durinor  the  war. 
I  knew  liim  during  the  war  by  rejnitation  only. 

Mr.  BOYDEN.  What  do  you  propose  to  prove  by  this 
witness. 

18 
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Mr.  MERKIMON.    ^Ye  propose  to  prove  that  George  W. 

Kirk  resides  in  the  state  of  Tennesgee. 

Q.  State  what  you  know  al)ont  the  domicile  of  George  W, 
Kirk  ?  A.  He  has  been  residing  in  the  same  tom^  in  wliidi 
I  reside — Joneslwrougli,  for  al)ont  two  years  I  think.  He 
resided  in  the  eoiinty  before  that  time,  hitt  he  moved  to  Jones- 
l)orongh  about  two  years  ago,  I  tliink. 

Q.  Has  he  a  family  i     A.  Yes  wr,  he  hs»  a  family. 

Q.  State  wliether  lie  resided  tliere  during  last  snmmer? 
A.  Yes,  sir,  lie  resided  there  last  summer.  He  left  about  the 
29th  or  3()th  of  June,  I  tliink,  with  his  family.  He  renioveil 
his  family  from  Jouesborough  Hl)out  the  8()th  of  June. 

Q.  To  what  jK>int  (  A.  I  do  not  know  to  wliat  point,  I  only 
understood  that  he  moved  his  family  into  the  countrv. 

Q.  In  Tcnnessae  i!     A.  Ye??,  sir. 

Q.  He  letl  the  village  and  went  into  the  country  in  the  state 
ofTenoessee?     A.  Yes,  sir. 

Q.  Do  Tou  rememlwr  whether  he  was  alisent  from  tlie  state 
about  that  time  and  if  so  how  loug^  A.  I  remember  tliat  he 
left  Jouesborough  for  AVashingtou  City — so  he  rejK)rted — 
about  the  middle  of  June — I  think  tlie  10th  or  15th — I  don't 
remeuiber  the  precise  time.  lie  and  two  or  three  others  went 
to  AVashiugton  ('itv — s*^  thev  reported. 

().  When  did  thev  vctiirn  (  A.  Thev  returned  in  the  latter 
part  of  flune  and  reumined  a  day  <»r  two,  I  thhik.  1  rememWr 
Colonel  Kirk  was  very  busy  making  prcparationss  to  move  his 
tamily  from  the  town.     I  saw  them  as  thev  starteil. 

Q.  How  long  was  he  absent  then  (  A.  lie  wa^  absent  until 
some  time  in  December,  I  think.  I  saw  him  get  oiFthe  train 
ami  I  sp')ke  to  hin\.     He  told  me  he  had  returned. 

Q.  He  left  there  in  June  yon  say.  To  what  point  did  he 
»ay  he  was  going  i    A.  He  did  not  tell  me  where  he  was  going* 

Q.  When  he  returned  did  he  tell  you  where  he  had  been  < 
A.  I  had  a  convereation  with  him  in  I'eferenee  to  where  heliad 
lieen.  I  said  to  him,  that  he  had  got  hi*  name  eonneeted  with 
the  newspapers  a  good  deal  since  he  lett^  or  I  made  some  8nch 
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remark,  and  he  kngliin^y  reoiarked  he  had.    I  only  talked  to 
him  five  minutes  after  he  got  off  the  train. 

Q.  Where  did  he  say  he  had  been  t  A.  Jle  laki  he  had 
been  in  North  Carolina — I  don't  know  tliat  he  said  he  liad 
been  in  North  Carolinai  but  that  was  what  we  were  talking 
about,  his  being  there.  I  don't  remember  what  the  statement 
was,  whether  he  said  he  liad  been  in  North  Carolina,  but  I 
know  we  mentioned  his  l>eing  over  here. 

Q.  [By  thk  Chief  Justick.]  Tliat  was  the  understanding  i 
A.  That  was  the  undi*standiug,  that  he  had  been  in  North 
Carolina.    I  forget  his  exact  statement. 

Q.  Wliere  has  he  resided  since  the  time  vou  have  mention- 
edi    A.  I  don't  know  the  point. 

Q.  Is  it  in  Tennessee  ?  A.  It  is  in  Tennesse,  and  my  im- 
pression is  that  he  is  m  that  county. 

Q.  In  what  county?  A.  Washington  county.  The  same 
county  that  he  resided  in  before  he  left  there. 

Q.  Do  you  wish  the  court  to  undei-stand  you  as  saving  that 
lie  has  resided  since  1808  in  the  county  of  Washington  in  the 
state  of  Tennessee  ?  A.  That  is  wliat  I  intended  the  couit 
to  understand. 

Q.  Do  you  know  the  reputation  of  (Tcorge  W.  Kirk  i 

Mr.  BOYDEX.  I  don't  think  that  question  is  competent. 
For  what  purpose  do  you  ask  it  i 

Mr.  MEKRIMON.  Tlie  articles  charge  that  George  AV. 
Kirk  is  a  violent  and  desperate  man,  and  a  man  of  notorious 
desperate  and  violent  cluinicter,  especially  in  the  management 
of  soldiers  or  anned  persons,  and  we  propose  to  prove  the  fact 
as  alleged. 

Mr.  BOYDEN.  I  can't  see  how  the  evidence  is  admissablo 
even  if  the  facts  are  alleged.  Suppose  that  Kirk  were  one  of 
tlie  parties  charged  here,  could  the  managers  prove  his  cliarac- 
ter  i  He  is  not  offered  here  as  a  witness  and  unless  he  is,  tliey 
cannot  attack  his  character.  I  know  of  no  other  principle  upon 
which  a  person's  character  can  be  attacked  except  he  is  offered 
as  a  witness,  and  certainly,  thei'e  is  no  princii)le  of  law  by  which, 
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becanse  the  fkct  is  alleged,  the  qneBtion  of  the  character  of 
a  man  who  is  not  a  witness  can  be  gone  into. 

Mr.  MEltRIMON.  It  is  on  the  general  principle,  Mr. 
Chief  Justice,  that  whenever  a  material  allegation  is  made  in 
an  indictment  or  in  a  declaration  or  in  any  other  proceeding 
before  a  judicial  tribunal,  it  is  competent  to  introduce  testi- 
mony which  tends  to  support  the  allegation.  Xow  what  are  the 
allegations  here?  One  of  the  allegations,  that  runs  through 
nearly  all  these  articles  of  impeachment  is  that  the  respondent, 
the  Governor  of  this  state  sent  to  the  state  of  Tcnnessese  and 
procured  a  notoriouBly  desperate  and  violent  man,  Geoi^  W. 
Kirk,  to  come  here  and  perfonn  the  acts  of  violence  and  out- 
rage which  this  respondent  desired  to  accomplish.  Then,  sir, 
is  not  the  character  of  Kirk  for  violence  a  material  part  of  this 
allegation  ?  Is  not  that  allegation  in  reference  to  the  character 
of  Kirk  i>ut  in  the  articles  to  sliow  an  aggravation  of  the 
offence  of  the  respondent — to  show  the  alleged  purpose  of  the 
accused  to  stir  up  internal  strife  and  civil  war  in  the  state  of 
North  Carolina  ?  There  is  no  more  material  part  in  the  allega- 
tions in  the  several  articles  of  impeachment  than  the  one  in 
which  we  charge  the  respondent  with  having  procured  this 
notorious  and  desperate  character  from  the  state  of  Tennessee 
to  come  hei'c  to  take  command  of  this  armed  organization. 
And  proof  of  that  is  a(lmissil)lc  upon  strict  legal  principles. 

But  I  wish  to  state  another  ground,  at  which  I  hinted  the 
other  day,  and  which  I  think  is  proper  to  be  considered  here. 
This  court  is  not  bound  by  all  the  rules  of  evidence  that  apply 
to  a  6Ui)erior  court  upon  a  trial  before  a  jury.  You  ai'e  an 
inquisitorial  tribunal ;  every  senator  is  a  judge  and  is  en 
titled  to  hear  just  such  evidence  as  a  judge  would  be  entitled 
to  liear  in  a  proceeding  for  a  bench  warrant  issued  against  A. 
I>.  for  peq^etrating  some  crime.  Therefore,  I  say  that,  because 
it  is  an  inquisitorial  body  and  because  the  accused  is  not  to  he 
convicted  of  crime,  as  would  be  the  case  in  a  criminal  trial 
before  a  superior  couii:,  the  ordinary  strictness  of  the  rules  of 
evidence  do  not  apply  but  this  court  may  enlarge  those  rules 
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to  snch  an  extent  as  to  enable  its  iiienil>cr8  to  put  themselves 
in  possession  of  additional  evidence  as  a  judge  might  do,  if  he 
were  enquiring  whether  a  crime  had  l)een  committed. 

But,  sir,  we  do  not  need  to  rest  our  claim  for  the  admissi- 
bility of  tliis  proof  ujwn  tliat  doctrine.  It  is  clear  on  the  gen- 
eral principle  that  we  have  a  right  to  introduce  all  evidence 
that  tends  to  support  the  allegatii)U8  contained  in  the  articles. 

Mr.  UOYDEX.    Mr.  Chief   Justice,   I  am  nut  a  little  sur- 
prised at   the   doctrines   which   have  been   laid   down  by  the 
learned  counsel.     He  says  that  this  is  an  inquisitorial  tribunal. 
There  never  was  a  greater  mistake.     Sir,   the   in(|ui>itorial 
tribunal  is  the   House   of  lleprcsentatiNes.     The  members  of 
that  body  ai't  in   jJace   of  the   magistrate  or  tlie  judge  out  of 
court.     They  hear  the  testimony  and  tliey  do  not  act  without 
testimony.     Tliey  have  no  more  riglit  to  pnx'ccd  to  j)rcpare 
articles  of  impeachment  without  testimony,  tlian  a  judge  him- 
selt  sitting  in  court  would  have  to  issue  his  warrant.     As  an 
inquisitorial  body   they  hear  testimony,  solemnly  made  upon 
oath  before  them,  and  even  if  one  of  the  inquisitors  himself — a 
member  of  the  lu>nse   of  representatives — were  cognizant  of  a 
fact,  that  body  could  not  act  uj»on  his  statemenr  except  he  made 
it  under  oath   bcfoixj   them.     This   is  no  more  an  intpiisitorial 
court,  than  the  superior  court   is  an  intpiisitorial  court.     This 
trilmual  is  governed,  as  we  have  the  most  abundant  authority 
to  show,  by  all  the   rules  and  anah^gies  which  govern  in  other 
courts.     It  has   been   stated   that   this   court    'Ms  a  law  unto 
iUelf,"  and   it   has   been   Siiid  here   that    it   can    make  just 
bQeli  ndes  as  it  pleases  in   respect  to  the  character  of  the  testi- 
luonvto  be  admitted.     In  other  words  it  is  contended  that  this 
conrtcan  exclude  just  what  it  pleases  and  can  admit  just  what 
^t  pleases.     Sir,  that  is  a  fallacy.     This,  sir,  is  a  high  judicature 

• 

^^^  which  you  must  be  governed,  as  ]Mr.  Charles  Lee,  the  attor- 
■"^^y  general  of  the  lather  of  his  ct)untry  siiid,  by  the  rules 
^Wcli  will  euable  you  to  do  justice,  and  by  the  analogies  which 
S^^'ern  in  courts  of  law.  Sir,  what  is  to  become  of  mv  client 
^f  o(  auy  man,  situijtted  as  he   is,  if  this  is  to  become  a  mere 
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4-  inqnisitorial  court?  What  is  to  be  the  fate  of  any  mai 
against  whom  articles  of  impeachment  have  been  preferred,  i 
the  court  for  the  trial  of  inn>eachment8  is  to  inquire  into  any 
thing  it  pleases?  No,  Mr.  Chief  Justice,  this  is  no  sucl 
court,  and  no  such  proof  as  is  sought  to  be  inti*odnced  is  ad 
nnssible,  certainly,  until  it  is  shown  that  the  respondent  knc 
that  Col.  Kirk  had  the  character  which  is  alleged. 

Mr.  BllAGG.  Mr.  Chief  Justice  and  senators,  it  seems  ^ 
me  that  this  is  a  very  shnplc  matter.  This  court  is  not  sittirs 
to  ti'V  the  chief  executive  officer  of  this  state,  upon  an  indis 
mcTit  preferred  against  him.  He  is  to  be  tried  upon  articles 
inipeachuieiit  and  for  offences  which  are  impeachable.  Whatra 
they  i  AVe  have  the  law  before  us  stating  that  the  governor  of  t^ 
state  may  be  impeached  for  "  corruption  or  other  miscondm  " 
''in  his  official  capacity,'-  or  for  ''any  criminal  matter,  the  c<- 
"  viction  whereof  would  tend  to  bring  his  office  into  public  c<r 
"  tem])t.' '  AVe  all  know — at  least  we  who  are  la^Tcre  are  &"i.i 
posed  to  know — that  wlien  a  defendant  is  on  a  trial  betbr<3 
court  of  law,  you  cannot  go  into  proof  of  his  character  unless  J 
himself  opens  the  question.  The  justice  of  that  we  all  can  &e 
]>ut  liere,  one  of  the  acts  of  official  misconduct  which  ^ 
charged  against  this  respondent  is  that  he  sent  to  the  state  < 
Tennessee  and  procured  a  man  of  notoriously  bad  charactei 
cruel  and  remoi-seless  ;  and  yet  it  is  argued  here  that  we  are  nc 
to  be  allowed  to  show  that  fact  as  an  element  of  proof  to  estal- 
lish  the  misconduct  of  the  respondent  in  office.  Sir,  the  qne£ 
tion  is  too  plain  to  demand  any  extended  argument. 

The  proposition,  sir,  is  not  like  that  presented  by  the  gentle 
men  on  the  other  side  ef  an  attempt  to  go  into  a  defendant: 
character  when  he  is  on  trial  upon  an  indictment.  Here  th 
accused  stands  before  this  body  charged  in  articles  of  impeacta 
ment.  lie  may  be  inqjeached  for  offences  M'hich  constitute 
official  misconduct,  though  the  acts  with  which  he  is  chargec 
do  not  amount  to  an  indictable  offence.  Nobody  will  dispute 
that  wnith  the  law  befoi-e  us.  Therefore,  we  say  that,  upon  theei 
articles  and  upon  the  law,  the  matter  is  too  plain  to  admit  ol 
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serions  dispute  diat  this  is  a  part  of  the  ease  a^iiisttlie  acovu»cd 
that  he  sent  to  TennesBee  and  pn)cured  a  man  of  desperate 
cliaracter  and  put  him  over  certain  troops  to  execute  his  unlaw- 
All  purposes. 

I  submit,  tlierefore,  that  tlie  evidence  is  clearly  competent  to 
sustain  the  allegation. 

Mr.  SMITH.  Mr.  Chief  Justice  ami  tjenators,  I  suppose  the 
accused  wo*ild  Ix?  ^ilty  of  no  offence  if  ho  c<»n missioned  Kirk, 
unless  the  appointment  were  followed  by  acts  in  kc^eping  v.  itli 
tlie  reputation  whicJi  they  pro[K)tie  to  establish.  It  ^ecnitf  t<> 
me  to  be  ratlier  revei'sin];^  the  order  of  ]>roof  to  en(][uiro  into 
the  character  of  a  party  to  whom  the  coniinission  was  «j:i\LiK 
To  lav  a  foundation  for  the  cliar^i^e  at  all,  it  would  seem  !<>  he 

•;  CD 

proper  to  show  first,  that,  by  virtue  of  that  coniiiiission,  acts  of 
lawlessness  and  unwarmntablc  chari<rtcr  wure  couunittc<l,  then 
that  the  accused  knew  the  character  of  the  man  he  was  to  a]^ 
point,  so  that  he  coiihl  bo  justly  cbari^ed  with  the  acts  of  bis 
ajrent  whom  he  sh<»nld  c^nniHssion.  The  Diet  of  Kirk  s  ])revi(nis 
lawless  character,  if  such  wjis  bit?  character,  would  not  make  a 
case  out  ag:iinst  the  rc»si.>ondt.'iit  at  all ;  for  though  he  pusscs.-:ed 
the  diameter  describc<l,  it  mav  vcrv  well  be  that  bis  c-oiuhu-t 
in  this  state  has  been  invproacbable  since  the  c<»niniissi(»ri  was 
nwarde<l  to  him.  AVhat  1  nn*an  to  sav  is,  that  in  advance  of 
provinjj^  the  bad  characti.T  of  (.'oloiie]  Ivirk,  it  must  Ik*  shown 
that  his  chanicter  was  within  the  kiiowle<Ige  of  the  executive 
when  the  commission  was  issued,  and  that  then,  after  be  was 
commissioned,  he  was  guilty  of  acts  not  in  kee]>iug  with  the 
character  of  a  commissioned  otHcer.  It  seems  to  me  that  these 
facts  should  l>e  proven  l>efore  it  is  admissil)le  to  ]>r<.)ve  the  char- 
acter of  Colonel  Kirk  in  Tennessee.  He  is  not  on  triid.  If  he 
were,  proof  of  his  chara<^*ter  would  not  admissible  in  evi- 
dence to  his  prejudice,  for  he  wouhl  have  to  l>c  tried  by  his 
acts  irres]>ective  of  the  character  which  he  l)ears  ;  and  still  less 
is  this  respondent  to  be  affected  by  the  evidence  of  the  char- 
ac!ter  of  an  agent  when  it  would  not  be  competent  to  ])rove  the 
character  of  the  accused  himself. 
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And  in  tluB  connection,  I  desire  to  enter  my  dissent  from 
the  view  taken  on  tlie  other  side  in  reference  to  the  mles  of 
evidence  applicable  to  tliis  trial.  Whenever  a  court  organized 
and  swoni,  departs  from  a  just  conception  ot  duty,  it  is  at  sea, 
and  instead  of  its  being  an  instrument  by  which  justice  is  vindi- 
cated, it  may  become  a  mere  instrument  of  oppression  in  the 
hands  of  those  wlio  control  it.  I  do  not  understand  how  the 
Court  can  ignore  the  principles  of  evidence  recognized  in  all 
courts  with  out  hazarding  the  cause  of  justice  itself.  The  con- 
stitution makes  this  senate  a  judicial  body  like  the  supreme 
court  and  its  judges.  It  has  Jill  the  attributes  as  well  as  the 
name  of  a  judicial  body.  Senators  are  sworn  to  decide  this  canse 
as  a  judge  would  have  to  decide  it  if  brouglit  beiore  him  ;  and, 
sir,  this  court  has  no  more  right  to  admit  improper  evidence 
or  to  eject  pro]>er  evidwice  tlian  you  have  to  try  this  respon- 
dent by  your  own  notious  of  what  ishould  be  done  and  not  in 
accordance  with  the  laws  of  the  land. 

This,  sir,  is  a  criminal  proceeding.  It  is  true  a  judgment  of  con- 
viction would  not  be  followed  by  the  loss  of  the  worldly  goods  of 
this  respondent,  but  it  would  be  followed  by  ix?i*sonal  and  official 
degradation  and  incapacity  in  the  future  to  hold  any  office  of  honor 
or  emolument  witliin  the  state  of  IS'orth  Carolina.  The  supreme 
court  of  the  United  States  has  held,  since  the  war  closed,  in  the 
case  of  i'ji'  parte  Clarland,  that  an  act  of  congress  imposing  per- 
sonal disabilities  upon  one  of  these  officers,  was  an  infringement 
uf  his  vested  rights,  and  that  no  legislative  act  coidd  deprive 
him  of  rights  which  existed  before  it  was  passed.  Xor  can  this 
general  assembly,  ntill  less  one  branch  of  it,  by  a  species  of  ^u? 
2>o8t facto  law  enacted  and  executed  on  the  spur  of  the  moment^ 
deprive  this  accused  of  any  of  the  rights  he  has  and  wonld 
have  before  any  other  body.  This  is  essentially  a  criminal 
charge.  The  respondent  is  on  trial  for  an  official  crime,  whidi 
is  to  be  followed  by  degradation  if  he  is  convicted,  and  he  is 
here  insisting  upon  the  same  rights  which  are  accorded  to  any 
one  else  on  trial  before  a  legal  tribunal. 

I  am  aware  that  language  like  that  used  by  the  counsel  was 


TRIAL  OF  WILUAU  W.   UOI.DKN.  2TS 

ii8cd  on  the  trial  ot  Andi'ew  Johnson  and  I  remember,  Bir^ 
with  what  a  withering  rebnke  it  was  received  by  tlie  eminent 
mem1)ers  of  tlie  senate  and  by  the  eminent  couneel  for  the  re- 
spondent in  that  c*a8e,  and,  sir,  as  an  appropriate  result,  the 
proposition  was  never  snstainc<l  by  that  body.  I  am  snre  that 
tlie  senate  of  North  Carolina  is  disjx^sed  in  this  case,  (and  their 
acts  have  shown  it,)  to  gi^'c  to  this  accused  every  right  that  be- 
lon^'S  to  anv  man  on  trial ;  and  if  thic*  evidence  would  be  in- 
competent  and  improjwr  in  a  court  of  justice  we  insist  that  the 
rights  of  this  respondent  are  not  a])ridged  by  tlie  nature  of  the 
tribunal  l)efore  which  he  now  appears.  If  tliis  statement  be  cor- 
re.?t,  then  we  insist  tliat,  as  the  testimony  ottered  here  wouUl  not 
\)C  competent  upon  the  trial  of  the  accused  upon  an  indictment,  it 
would  not  l>e  admissible  in  this  proceeding.  Anything  that 
ligitimately  tends  to  establish  the  guilt  of  this  respondent,  we 
admit  is  competent  evidence;  l)ut  we  do  submit  that  it  is  no 
crime  to  issue  a  commission  to  a  man  as  an  olHcer,  independent 
of  some  evidence  of  knowledge  on  tlie  part  of  the  resjK>ndent 

that  would  unfit  the  man  for  the  appointment. 
Senator  GILMER  moved  to  extend  the  session  of  the  court 

tliig  day  for  one  half  hour. 

■ 

A  sufficient  number  seconded  the  nirotion, 

The  CHIEF  jrSTKyE  put  the  question  on  the  motion  of 
wjimtor  (iilmer,  and  it  was  decided  in  the  ailirmative. 

Mr.  GKAIIAM.  Mr.  Chief  Justice  and  Senatoi-s,  I  have 
l^nt  a  few  words  to  say  in  reply  to  my  honorable  friend  who  ha* 
just  taken  his  seat.  The  discussic/u  has  assumed  a  verv  wide 
^nge  on  the  other  side,  and  one  that  I  do  not  think  is  at  all 

• 

imi)ortant  to  follow.  The  practical  question  beforc  the  senate 
^s  whether  the  evidence  ottered  bears  upon  the  issues  rai^^ed 
"Ctween  the  impeaching  body  and  the  accused.  The  prosecu- 
tion charges  that  the  respondent  was  guilty  of  a  great  almse  of 
l^litical  power.  It  is  not  a  ([uestion  of  the  acts  of  the  individual 
"^t  the  acts  of  the  public  otticcr.  It  is  alleged  that  the  go v- 
^^or,  in  order  to  ettect  an  illegal  purix)se,  made  use  of  as  his 
instruments  these  despei-ate  men.     It  is  distinctly  charged 
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in  thearticleB  of  impeacbment,  that  tlieee  men  wereofalai 
less  character.  The  respondent  denies  these  allc^tions  in  h: 
answer,  and  upon  tliat  we  have  johied  issue,  and  that  is  th 
question  now. 

Is  not  the  fact  sought  to  be  proved  an  important  element  h 
the  detennination  of  that  issue  ?  If  the  respondent  had  em 
ployed  a  citizen  of  North  Carolina,  a  man  possessing  weight  o 
character,  and  recognized  as  a  man  just  and  pacific  in  his  dig 
])OBition,  and  indisposed  to  abuse  power  conferred  on  him,  ii 
would  have  been  a  circumstance  greatly  in  liis  favor.  But  lu 
having  made  use  of  men  such  as  are  described  in  thesi 
articles  of  impeachment,  it  is  a  circumstance  gitjatly  agains 
him.  The  character  of  the  agent  employed  and  what  he  liai 
done  in  the  past,  is  evidence  bearing  on  the  question  of  what  b 
was  ex]>ected  to  do,  and  is  one  of  those  matters  which  this  com 
ought  to  inquire  into,  if  it  intends  to  ascertain  the  facts  in  tb 
case.  It  is  tlierefoitj  simply  a  question  of  whether  the  ave 
ment  made  in  the  articles  shall  be  allowed  to  be  proved  as  it 
averred.  The  object  of  pleading  is  to  apprise  an  accused  })ari 
of  the  character  of  the  evidence  ex])ccted  to  be  given,  and  1 
enable  him  to  come  ju'epared,  if  lie  can,  to  contradict  it;  an 
if  he  does  not  contradict  it,  the  proof  on  the  part  of  the  pros 
cution  will  stand.  AVe  shall  expect  to  prove  that  this  man  ysr* 
a  desperate  and  lawless  character,  remarkable  for  his  cruelty  i 
the  exercise  of  power,  and  possessing  the  attributes  of  what 
ordinarily  called  a  "  bushwhacker"  in  the  vernacular  of  wa 
fare. 

The  CHIEF  JUSTICE.  The  presiding  officer  is  of  tli' 
opinion  that  the  evidence  is  competent  and  admissible,  to  h< 
confined,  however,  to  the  character  of  the  party,  such  asi 
would  be  likely  to  beheai'd  of  by  the  respondent  when  he  kcuI 
to  employ  him.  The  court  cannot  go  into  the  particidar  acts 
of  his  life. 

ISAAC  E.  REEVES.     {Ecaniinatlon  remmed,) 

By  Mr.  Mkrrimon. 

ij.  Do  you  know  the  general  character  of  Kirk  ?     A.  Yoi 
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^^\hc  general  clmracter  and  reputation  he  made  during  the 
TOscut  'war.    I  have  known  him  personally  since. 

Q.  Wliat  is  that  general  character  ?    A.  He  liad  the  charac- 
ter there  of  being  a  desperate  man — notorious. 

Br  T1I15  Chief  Jcstiok. 

Q.  Explain  what  you  meen  by  de8peratc.     A.  MercilesR. 

Q.  Criminal  ?    A.  Criminal — that  is  while  he  was  a  military 
officer,  I  am  speaking  of. 

Bt  Mr.  Mekkimon,  {frsinmnfj,) 

Q.  Was  he  a  violent  man  i  A.  Yes,  sir,  he  had  that  re])uta- 
tion? 

Q.  Yon  say  that  his  reputation  was  notorious  ?     A.  Yes,  sir. 

Q.  State  whether  you  knew  a  person  of  the  name  of  1>.  G. 
Burgen,  and  if  so,  state  what  you  knew  of  him  i  A.I  know 
liim.  He  came  first  to  Jonesl)orongh  somotime  during  tl.c 
winter  of  1  Sf  10  and  1870.  I  do  not  know  whetlier  it  was  De- 
cember or  Jan  uarv.  He  came  there  as  an  nttornev  and  was 
admitted  to  the  bar  as  a  practicing  attorney.  He  l)rought  his 
family  with  him.  He  made  no  investment  there  in  real  estate 
l>nt  he  lived  in  the  town  of  Jonesborongh,  and  claimed  that  as 
liislionie  and  eaid  he  intended  to  make  it  his  fntnre  home. 
He  remained  there  until  June  sometime,  and  loft  lea vin;^  his 
Sillily.  He  letlt  about  the  middle  of  June  and  was  al»sent 
*^^'eral  days  and  returned  and  remained  a  day  or  two  and  then 
lie  letl  again  and  was  absent  until  J)ecem])er.  He  returned 
^tt  I)ecemlK»r  sometime  and  removed  his  family  from  Jones- 
'^^roiigh.     I  do  not  know  where  he  now  is. 

Q.  lie  is  not  there  now  'i     A.  Xo,  sir. 

Q.  State  whether  you  knew  a  person  by  the  name  of  Yates  ? 
*^-  Yes,  sir,  I  know  him. 

Q.  II.  C.  Yates?  A.  H.  C.  Yates.  He  is  known  as  Clay 
^ate8. 

Q.  State  what  you  know  of  him,  where  he  resides,  his  age, 
*^d  any  thing  you  know  about  him  in  that  respect  i  A.  1  do 
^^t  know  exactly  liis  age,  but  I  suppose  he  is  about  22  years 
^^i   lie  is  a  voter — I  remember  he  was  a  voter  last  sunnner. 
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In  may,  I  thiuk  it  was,  lie  aouoiinced  himself  as  a  candidate  to 

represent  the  county  in  the  legislature. 

Q.  What  county  ?  A.  AVashingtou  coimty.  lie  withdrew, 
however,  as  a  candidate  before  the  election.  Tliat  is  the  wav 
I  suppose  him  to  be  of  age.  He  has  a  rather  boyish  appear- 
ance. 

Q.  What  county  did  he  reside  in  i  A.  lie  resided  in  AVaeh- 
ington  county. 

Q.  Do  you  know  him  personally  ?  A.  Yes,  sir,  I  know 
him  personally. 

Q.  State  whether  you  know  another  Kirk  called  S.  S.  Kirk  i 
A.  I  know  him  wlien  I  sec  him.  I  remember  of  seeing  him 
only  twice.  I  had  a  conversiition  with  him  in  Julv — about  the 
10th  of  July,  and  in  that  convei-sation  he  told  me  he  was  going 
around  to  his  brother  s  conmiand  in  North  Carolina. 

Q.  Where  does  be  reside  i  A.  I  do  not  know  his  place  of 
residence,  but  I  have  always  understood  that  he  was  living  in 
the  county. 

Q.  AVashington  county  ?     A.  Yes,  sir,  the  same  county 

Q.  Have  you  often  seen  him  there  ^  A.  No,  sir;  I  do  not 
remember  ot  seeing  him  more  than  twice. 

IW  Mr.  BoYDKX. 
Q.  How  long  have  you  known   George  W.   Kirk  i     A.  I 

have  known  him  four  or  five  vears. 

»■ 

Q.  You  did  not  know  him  before  the  war  i  A.  Not  per- 
sonal! v. 

Q.  Did  you  know  his  character  before  the  war  2  A.  No,  sir. 
I  did  not  know  his  general  character  befoi*e. 

Q.  This  character  which  you  give  him  is  a  character  that  he 
acquired  during  the  rebellion^  A.  During  the  rebellion — or 
war. 

Q.  You  know  nothing  about  him  except  what  occurred  in 
his  conduct  during  the  war  i  A.  Well,  I  don't  know  that  I 
could  answer  that  afiirmatively.     I  have  heai*d  of  some — 

Q.  I  speak  of  his  genei-al  character.    A.  No,  sir. 
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Q.  I  aak  you  ii  lie  was  a  United  States  oflBcer  ?  A.  Yes, 
*^*  I  understood  tliat  he  waa  colonel  of  a  regiment  in  tlie  fed- 
-s^l  service. 

Q.  When  you  speak  of  this  man  being  desperate    and  re- 
morseless you  mean  with  reference  to  tlie  character  he  acquired 
during  the  war?    A.  Yes,  sir;  during  the  war.     Since  the 
-war  I  do  not  know  of  any  outrageous  acts  at  all.    His  behavior, 
as  &r  as  I  have  seen,  has  been  that  of  a  comparatively  quiet 
dtizen  except  — 

Q.  A  quiet  citizen  ?  A.  Except  a  few  months  when  he  was 
mthe militia serNnce.  He  made  some  reputation  diiringthat  time 
tor  cmeltv. 

Q.  There  were  very  difficult  times  over  there  ?    A.  Yes,  sir, 
wtlier  tnrbulent  times. 

Q.  All  you  heard  of  him  in  respect  to  his  character  referred 
to  when  he  was  in  the  service.     A.  Yes,  sir ;  when  he   was  in 
the  eervice. 
Seiltrcct  examinatum 
By  Mr.  Merrimon. 
Q-  You  sav  that  he  was  in  the  militia  service  after  the  war  ? 
^'  ^es,  sir. 

Q- What   was   this  reputation   as  a  militia   officer    there? 

A.  It  accorded  verj^  well   with  his  reputation  during  the  war 

vbile  he  was  in  the  federal  service,  except  that  I  do  not  know 

of  murders  perpetrated.     I  know  he  was  a  terror  of  the  people 

'>^ Middle  Tennessee.     I  mingled  with  them  a  good  deal  there 

while  he  was  in  the  ser^'ice. 

Senator  MOORE.    Mr.  Chief  Justice,  I  send  to  you  a  question 

\         JJi  siting  which  I  desire  to  be  propounded  to  the  witness.     I 

\        merely  state  in  explanation  of  it,  that  I  desire  to  know  whether 

'         vien  Kirk  came  to  North  Carolina  in  June  1870,  as  testified 

to  by  the  witness,  the  witness  knew  of  his  own  knowledge  that 

if  Tras  or  was  not  his  intention  to  make  this  state  his  residence. 

Mr.  GRAHAM.    We  object  to  the  question,    ffirk  is  not 

to  judge  of  his  own  intentions.     He  can  not  decide  that  ques- 
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tion  for  tliat  is,  in  eiibet,  allowing  him  to  prove  tliat  his  reflid^noe 
was  changed. 

The  CHIEF  JUSTICE.    I  have  not  yet  read  the  qneetion. 
The  clerk  will  read  it 
The  CLEKK  read  the  qnestion  in  the  words  following : 
Q.  ])o  you  know  of  yonr  own  knowledge  whether  Goorge 
W.  Kirk  moved  his  residence  to  North  Carolina  in  June,  1870, 
or  not  ? 

The  CHIEF  JUSTICE.  Anything  that  Colonel  Kirk  told 
the  witness  when  he  left  would  be  a  part  of  the  Te%  ge^tcB, 

SENATOR  MOORE.  I  desire  to  say,  Mr.  Chief  Justice, 
that  I  ask  this  question,  having  understood  by  this  investigation 
that  it  is  designed  to  prove  whether  Kirk  was  a  citizen  of 
Tennessee. 

Senator  GRAHAM  of  Orange.  Mr.  Chief  Justice  I  object 
to  debate  on  the  part  of  senators. 

Senator  MOORE.  I  am  not  debating  the  question.  I  was 
stating  the  object  of  my  inquiry. 

Mr.  GRAHAM.  The  question  is  a  little  different  as  read 
from  what  it  was  stated  by  tlie  senator  verbably.  I  under- 
stand the  question  to  be  confined  to  whether  he  knows  of  Kir k^s 
having  removed  his  residence.  To  tliat  I  think  there  is  no  ob- 
jection. 

The  CHIEF  JUSTICE  [to  the  witness].  The  question  is 
whether  vou  heard  Colonel  Kirk  sav  when — 

Mr.  GRAHAM.  We  would  prefer  to  have  the  Chief  Jus- 
tice read  the  question  to  the  witness,  as  it  calls  for  the  witness* 
knowledge  of  whether  Kirk  moved. 

The  CLERK  again  read  the  question  to  tlie  witness. 
Q.  Do  you  know  of  your  own  knowledge  whether  George 
W.  Kirk  moved  his  residence  to  North  Carolina  in  June,  1870, 
or  not  ?  A.  No,  sir,  I  don't  know  of  his  moving  it.  I  said  in 
my  testimony  before  when  the  question  was  asked  me,  that  I 
tmderstood  he  had  moved  his  family  into  the  country.  I  think 
they  are  yet  a  few  miles  from  Jonesborough. 
Q.  [By  Mr.  Sparkow.]    A  few  miles  from  Jonesborough 
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m  TenneflBee  ?  A.  A  tew  miles  trom  Jouesboroiigh  in  the 
country.  I  never  beard  liini  exprcss  any  intention  of  moving 
to  Nortli  Carolina  or  of  changing  his  residence. 

By  Mr.  6KAn.vM. 

Q.  He  had  a  family  \    A.  Yes,  sir. 

Q.  Tliat  fomily  never  came  to  Nort}i  Carolina  that  you  un- 
derstood i  A.  No  sir,  not  tliat  I  Iieard  oi.  I  understood  tliat 
he  moved  them  a  few  miles  into  the  countr}'. 

VILLIAM  M.  COCKE,  a  wlUiess  calUd  on  lehalf  of  the 
inanagei*fi,  heuuj  duly  Mworn  teMiJied  as  follows  : 
By  Mr.  Mekrimox. 

Q.  Where  do  you  reside  ?  A.  I  reside  in  Asheville  in  this 
State. 

Q.  Wliat  18  your  profession  ?  A.  I  am  a  lawyer  by  pro- 
fession. 

Q.  State  whether  you  know  by  reputation  or  otherwise  a 
person  called  George  W.  Kirk  ?  A.  I  know  him  by  rejnita- 
tion.  I  have  seen  him  two  or  three  times,  but  I  liavo  no  per- 
sonal actpiaintance  with  him.  I  know  his  reputation  in  AVcs- 
teru  Xorth  Carolina. 

Q.  What  is  it  2  A.  I  suppose  I  could  not  better  describe 
^ttlian  it  was  described  by  the  witness  who  preceded  me.  lie 
W  the  reputation  there  of  being  a  cruel,  merciless  man — I 
^liink  more  than  that — his  reputation  in  Western  North 
Cai-olina  during  the  war,  as  I  understand  it,  was  more  that  of  a 
plunderer  in  his  operations.     I  am   not  permitted   to  speak  oi 

• 

instances  i 

Tlie  CHIEF  JUSTICE.    Xo. 

Q.  I  understand  you  to  say  that  he  was  a  violent,  desperate 
*^d  cniel  man,  and  had  the  reputation  of  a  plunderer  i  A. 
^at  is  his  reputation  in  Western  Korth  Carolina. 

(^rofi8-exami7mti07i . 
By  Mr  Boydkx: 

Q.  Did  you  know  anything  of  his  character  before  the  war  I 
^'  1  was  not  acquainted  with  him  and  never  knew  hun  before 
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the  war.    I  have  heard  something  in  regard  to  him  before  tlie 
war. 

Q.  Speak  generally  ?    A.  I  have  only  heard  special  facte. 

Q.  You  don't  know  his  general  reputation  before  the  war  ? 
A.  I  can't  say  that  I  have  heard  enough  said  of  his  character 
before  the  war  to  speak  of  it  I  have  heard  instances  that  I 
could  speak  of. 

Q.  I  ask  you  if  there  was  not  during  the  rebellion  a  great 
deal  of  violence  on  both  sides  in  that  part  of  tlie  country  ?  A. 
That  is  my  understanding.  I  did  not  live  in  that  part  of  country 
during  the  war.  I  resided  in  Tennessee  a  part  of  the  time.  Per- 
haps 12  months  before  the  eloj^e  of  the  wai^ — about  that  time — 
I  removed  to  the  county  south — Cleveland  county.  In  Octo- 
ber, 1869,  I  removed  to  Asheville,  and  I  have  lived  there  ever 
since.  I  understand  that  acts  of  violence  were  perpetrated  on 
both  sides  in  that  region. 

Q.  Eetaliating  upon  each  other  i!    A.   I  understand  so. 

WILLIAM  M.  MURDOCK,  a  witness  calhd  on  heJialf  of 
the  managers^  hehig  duly  sworn  Udified  as  follows  : 
liv  Mr.  Merkimon. 

Q.  Where  do  you  reside  ?     A.  Ealeigh,  Xorth  Carolina. 

Q.  What  is  your  business?     A.  I  am  an  insurance  agent. 

Q.  State  whether,  at  any  time,  you  knew  a  person  calledJ 
George  W.  Kirk,  and  if  you  knew  him,  state  where  he  resided— 
A.  I  knew  him  in  East  Tennessee  in  1867  and  1868. 

Q.  Did  he  reside  there  ?     A.  Yes,  sir. 

Q.  AVhere  ?     A.  East  Tennessee. 

Q.  Do  you  know  his  reputation?  A.  I  know  his  general 
reputation. 

Q.  That  is  exactly  what  we  want.  What  was  it  ?  A.  Ho 
was  a  man  of  very  violent  character.  During  the  war  he  com- 
mitted a  great  many  outrages. 

Mr.  EOYDEN.  You  will  speak  of  his  character  generally, 
and  not  acts. 

Q.  What  would  you  say  his  character  was '{    A.  Very  bad. 
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y.  Dweril)e  in  what  resi^eot?  A.  Jn  the  commission  of 
Jeeds— outrageous  deeds  and  murders. 

ifr.  KOYDEN.  You  are  not  at  lil>erty  to  speak  of 
offenses. 

Q.  Wliat  is  his  eharm*ter  for  cruelty  or  humanity  or  in- 
humaniiv^     A.  That  he  was  very  cruel. 

Q.  State  whether  you  knowhis  reputation  in  Western  North 
f^olina  as  well  as  Tennessee  i  A,  He  had  that  reputation  in 
TennesBee  and  ^'orth  Carolina. 

C/ymH  EwHiitinutloh, 

l»V  Mu.  J>OYl)KN. 

Q.  Have  vou  lived  in  Western  North  C*arolina?    A.  I  have. 

Q'  When  did  you  live  there  ?  A.  I  lived  there  during  the  war. 

Q.  The  whole  time  i  A.  No,  sir,  I  was  in  the  army  in  the 
western  ])ortion  of  the  T'niteil  States,  during  a  ]x>rtion  of  tlie 
^*r~-the  early  part. 

y«  What  side  were  \o\\  on  i     A.  The  c*onfederate  side. 

Q-  There  was  a  good  deal  of  fighting — one  side  against  the 
other  in  that  countrv — western  Xt)rth  (Carolina — between  the 
^^0 parties?  A.  There  was  none  except  by  those  who  had 
"^^  in  tlie  fefleral  army  coming  in  there  and  capturing  some 
"I  the  confederate  troo])s. 

H.  And  the  confederate  troops  captured  the  federals,  did 
thevnot?     A.    There   were  no   federal  troops  in  there  except 

iMiBhwhackeiV  until  the  latter  part  of  the  war. 

Q-  The  confederate  side  called  them  "  bushwhackers"  'i 
^'  '  think  the  federals  did  too. 

Q-  Do  you  know  that?  A.  I  only  know  what  1  have  heard 
^inee  the  war. 

Q-  1)0  you  say  that  both  sides  did  not  i*etaliate  upon  one 
another? — were  there  not  a  gi*cat  many  union  men  who  did 
not  go  into  the  war — who  did  not  approve  of  the  war?  A. 
Vcfi,  sir. 

Q.  Were  there  not  conHicts  between  the  tM'o  sides — was  not 
that  the  reputation  of  the  countrv  there?  A.  Yes,  sir,  I 
/leJieve  it  was. 

11» 
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Q.  And  there  were  very  cousidemble  cruelties  pr*itttised  on 
both  sides  i     A.   f  liave  no  doubt  there  werc. 

WILLIAM  J.  EDWATtDS,  a  wUne^  called  ou^  kholf  of 
the  managers^  Ixniuj  flitly  t^worn  Ustljied  (f^foJI/nrs  : 
By  Mr.  Mkrrimon,  S.  C. 

Q.  Where  do  vou  reside  and  wliat  is  your  business  i  A.  I 
reside  in  the  eastern  ward  of  tliis  city  and  am  a  printi^r  by 
trade. 

Q.  What  ai-e  you  in  eliar^jje  of,  if  anything.  A.  I  have 
charge  of  the  Stivnclard  ^oh  office  at  present. 

Q.  Ijook  upon  the  paper  now  pi-oduced  [manuscript]  and  say 
whether  von  have  seen  it  befoiv?  A.  Yes,  sir,  I  have  seen  it 
l)eforc». 

Q.  Where  did  it  come  from  i  A.  It  was  brought  to  tlie 
Staiulard  office  in  April — I  would  not  be  ('eitain  about  the 
date — by  Colonel  Kirk  to  be  printed. 

Q.  Do  you  know  the  handwriting  of  (TovernorTIolden^  A. 
Yes,  sir. 

Q.  Look  upon  the  paper  and  say  if  that  is  not  his  hand- 
writing i     A.  Yes,  sir,  that  is  it. 

Q.  Look  on  the  poster  and  say  if  you  recollect  where  it  was 
printed?  A.  I  think  it  was  done  in  \\\{}  Siandard  office;! 
was  not  in  charge  of  the  office  at  the  time  it  was  done ;  my 
brother  was  thei-e  at  the  time. 

(J.  Do  you  know  the   junnt  ^     A.  T  think  that  is  the  print. 

Q.  Is  that  poster  a  copy  of  the  pa[)er  which  you  previously 
produced  and  hold  in  yonr  hand  ^  A.  I  think  it  is;  it  is 
signed  the  same,  and  has  the  same  heading  on  it — the  same 
title. 

(/roMM  c.pa)n'imtPl(yn  'watvcd. 

Mr,  MERIITMON.  We  now  propose  to  ])ut  tlie  |)08ter  in 
evidence. 

The  CLERK  ])roceeded  to  read  the  poster  in  the  following 
words : 


TRIAL    OF    WIIJJAM     \V.    IFOLDKN.  283 

RALLY  rXlOX  MEN 
L\  DEFENCE  OF  VOrRSTATEI 


KAf.LY    SOLDI KIW    or   TIIK    OLD 

^'  ( AliOLFNA,  2n  AND  8t)  FEDERAL  TROOPS! 


l^ALLV  TO   THE    StANPAKD    OF    YOUR    OLD    C.V>MMAjn)>3l  ! 


''>urol(l  coniiJiaiHler  liar*  l)een  connnisfiioneil  to  mise  at  once 
•^  ^S[iinent  of  state  troops,  to  aid  in  enforcing  the  laws,  and  in 
puttin^r down  disloyal  midnight  assassins. 

fiie  IJood  of  vour  murdered  countrymen,  inliumanlv  butch- 
<^nhl  tor  opinion's  sake,  cries  from  tlie  ground  for  vengeance. 

l«e  liorrible  niunlei*s  and  otlier  atrocities  committed  by 
'^W  K.  K.  K.  and  *' southern  chivalry,"  on  grayhaired  men 
w  helpless  women,  call  in  thunder  tones  on  all  loyal  men  to 
''"'y  in  defence  of  their  state.      The  upHtYed  hand  of  justice 

N.  Carofjna  2i)  and  I^d  Fkdkral  Troops  I 
iniist  overtake  these  outlaws. 

KMM)  REORrrrs 

^^  Wanted  immediately,  to  serve  six  months  unless  sooner  dis- 
charged.   These  trooi)S  will  receive  the  same  pay,  clothing  and 
^•itions  as  Fnited  States  regulars.     Recruits  will  be  received  at 
**e\i|le,  Marshall  and  Rurnsville,  North  Carolina. 
*'or  further    information    address    or   call   on   me  at  Ash- 

(iKoROK  AV.  Kirk, 
Colonel  2d  Regiment  State  Troops, 
'fj'- JfERRIMON.     AVo  now   ])ropose   to   have  the  mann- 

*fle CLERK  pi'rK'eecled  to  read  the  manuscript  proiluced  by 

^  witness,  which  was  in  the   same  words  as  the  poster  with 

./^addition  in    pencil    at   the   cl«)se  of  the  words  '' 5* 

*H,  print  at  once.'' 

,    Mr,    IfERRIMON.     I   ask   leave   of  the   court,   that  the 

'Nii»ss  ln.*;t  sworn    may  be    allowed    to  withdraw  the  origiivaA 


500  hand 
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maiuisr*ri]>t  of  tliis  ])roclaination  and  leave  a  verbatim  eo]>y 
witli  the  elerk. 

Tlie  CHIEF  JUSTICE.     I^ve  will  be  granterl. 

Senator  GIIAIIAM,  of  Orange,  moved  that  the  time  of  tho 
»e88ion  be  extended  for  fifteen  minutes. 

The  CHIEF  JUSTICE  put  the  question  on  the  motion  of 
Senator  Graham  and  it  was  decided  in  the  affirmative. 

WILLIAM  AV.  ( -OCKE,  (i  wltnesx  />w  Mmlfofihe  mauiujei'tt^ 

l>v  Mr.  Mkruimon. 

« 

Q.  Ix)ok  upon  this  })08tei'  and  see  if  you  ever  saw  one  like  it 
in  the  mountains  and  if  so,  wheix?  and  under  what  circnm- 
staneesif  A  I  have  heanl  the  poster  j*ead  and  I  have  seen 
them   at  Asheville — I  think  during  last  summer. 

y.  You  saw  them  .up  i     Yes,  sir. 

CroHiHiXO'm m at! on  waiced. 

Mr.  MERRIMON,  We  will  now  call  Mr.  Johnson,  one  of 
the  managers, 

THOMAS  j^JOHNSON,  n   it^if,u.sM  callid  ofi  Ixhalfof^ 
thr  tn^nyigerM^  J>e!iig  fhilij  hworn^  Uniiiied  an  foJImrn  • 
l>v  ^[u.  Mkkkimon. 

Q.  State  whether  you  have  seen   a  paper  like  tin's  poster  \\\m 
the  mountains  and    if  s<j,   under  what  ciivumstanees?     A.  EM 
had  a  copy  of  this  or  very  unieh  like  it — I  know  it  isaeopy  of  it.  r 
r  used  it  last  sunnner  in   the  campaign.     I  think  I  siiw   niorc^ 
than  one  c«)pv — I  do  not  know  how  manv. 

Q.  Where  did  you  tincl  it  *,  I  saw  one  copy  in  the  i>osr  -» 
office  at  Asheville  lying  up<m  the  c«)unter,  and  I  wante<l  tc» 
get  it  and  it  was  i^efused.  f  then  got  a  friend  of  min^ 
to  go  down  and  pi-etend  he  was  a  good  union  man  and  he  gop'- 
one.  We  were  to  have  a  meeting  the  next  day,  and  I  got  thc^ 
copy  to  use  in    making  a  speech   and  came<l  it  witli  me. 

On  motion  of  Senator  ROBB INS,  of  Rowan,  the  courts 
adjounned  to  nuM»t  on  Monday  at  11  oVlo<*k. 
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NINTH   DAY. 

Senate  Cjiambek,  Feb.  6,  1871. 

Thecomi  met  at  12  o'clock,  pursuant  to  adjournment,  lion 
v»ra])le  Richmond  il.   Pearson,  Chief  Justice  of  the  Supreme 
^oiirt,  in  the  chair. 

The  proceedings  were  opened  hy  prochunation  made  in  due 
lorni  bv  the  doorkeeper, 

Senator  GRAHAM,  of  Alamance,  moved  to  dispense  witli 
tlie  miWuif  of  tlie  journal  of  the  proceedings  of  Saturday. 

TheCIIIKF  JI'STICE  put  the  (piestion  on  the  motion  of 
^nator  (rraham,  and  it  was  decided  in  the  affirmative. 

jlr.  1>()Y])KX.     J>eforo   tlie   trial    is  |)roceeded   w^th    we 
•iwire  t,)  n.sk  Mr,  Jieeves  and  itr.  Cocke  a  few  (juestions. 

I^AAC  E.  KEEVES.  a  ?/vV/ii<'.y.v  for,  the   hniiu{(j4 rs^   hrlwj 

»'-m%:il  h^siivW  (t^  folhnrs  ; 

%Mr.  ]](,vi,i.:x. 

<•  ^'Ui  s}vjak  of  the  state  of  luL-iin!;:  in  tlie   mountain  rc^iion 

""^^^'eeii  tlie  diiferent  ]»artic.s  <'nc  rctMliatiiiii:  noon  the  other. 

^"^^iiicli  |);,i'ty  did  yon  iKfloiiir?     A,   1  \va>  in  tiie confederate 
-nnv. 

^i-  ^011  were  a  confedei*ate  (     A.   Vcs,  j*ir. 

%Jlr.    (iuAIIAM, 

^l  ^(ui  Wfre  not  in  service  at  that  ])Iiice — the  scene  (^f  Kirk's 
"I'^f'ttioius ;  ^\.  Xo,  sir,  1  was  in  t!ie  western  arniv,  and  was 
'•'••t  there  except  at  times  on  k^avc. 

y*  I  oil  were  under  (ren.  l)rai:i;',  wli«>  connuanded  in  the 
'^"^^h^e^t?     A.  Yes,  sir. 

"^IJJAM  M.  COCKE,  (?  w'dn'.sHfor  thr  //a(naf/e/'s'^  h'mtj 

t  i*<^H\cam  in  at  ion . 
%llr.  Bcn-DEN. 
20 
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E.  A.  Foster,  John  W.  Duke,  Joseph  Cliisnian,  Joel  Tickle* 
Michael  Albriglit,  Oliver  McPherson,  James  T.  Barber,  James 
Hunter,  John  Foust,  Wm.  A.  Thompson,  Stephen  White,  W. 
(1  Dunnell,  Joseph  W.  Holmes,  Jacob  Michael,  Peter  Foust, 
»r.  H.  Foster,  Marion  Ilessce,  M.  J.  IFiiglies. 

And  of  the  said  good  and  lawful  men  the  following  were 
drawn,  ew^^rn,  and  charged  as  grand  jurors  for  the  tenn,  viz: 

Alfred  Xewlin,  W.  S.  Tate,  Felix  G.  Cnitchtield,  Johnson 
Turner,  Jacob  Michael,  John  W.  ])uke,  J.  II.  Foster,  Peter 
Foust,  M.  J.  Hughes,  Marion  llcssee,  Stephen  White,  Jas.  T. 
Barber,  Joseph  Chrisman,  Wm.  S.  Walker,  Michael  Albright, 
George  W.  Dowdy,  Alfred  Sharp,  Martin  X.  Boon,  Felix  G. 
( Vutchiield  is  ai>pointed  foreman  of  the  grand  jury. 

Green  Andrews  is  appointed  and  sworn  as  an  officer  to  wait 
upon  the  grand  jury. 

And  the  following  good  and  lawful  men  were  swoni  as  a 
petit  jury  for  the  first  week  of  the  term,  viz : 

W.  A.  Thompson,  fIose])h  >^'.  Holmes,  ^[artin  Sholiher, 
liobert  B.  Stubblelield,  Joel  Tickle,  C.  ().  Thompson,  Oliver 
McPherson,  James  Hunter,  liuftin  P.  Mitchell,  Alex.  Sum- 
jners,  AVm.  Tnvxler,  Michael  D.  Shoffner,  Milton  Lov,  John 
Koust,  F.  A.  Foster,  Wm.  Foust. 

W.  C.  Diniiicll,  fluror,  cxt-uscd  f«»r  the  term. 

*«*»'  *•  **•'  'tT  *t\  %v 

I,  W.  A.  Albright,  clerk  cf  the  superior  court  of  Alamance 
countv  and  .-tate  aforesaid,  do  certifv  that  the  fore<roinir  is  a 
true  and  perfect  transcrij)t  of  and  from  the  minute  docket,  as 
appears  of  record  at  fall  term,  iSdi). 

I  further  certifv  that  said  court,  as  ori^anized  above,  was 
open  from  day  to  day  for  the  transaction  of  business  up  to  and 
includin^r  the  Kith  dav  of  l)ecend)er,  A.  D.  iSiWK 

In  testimony  whereof  I  have  hereunto  set  my  hand,  and 
alrixed  the  seal  of  said  court,  this  Oth  dav  of  Feb'v,  A.  D.,  1S71. 

W.  A.  Albkigut,  Clerk. 
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*"    ^"^torXoRTII    CaKOLIXA,  )   CI        •     ri        ^    G       •         rr  i  o'-n 

Alamance  C'ouutv.      (  ^"P ''  ^^""''^'  SP""g  ^erin,  18,0. 

"«?  it  reineiiil)ered  tliat  at  a  superior  court,  begun  and  held 

"^  tlie  County  of  Alamance,  at  tlie  court-liouse  in  (Traliani  on 

^'*^-  Utii  Monday  after  tlie  1st  Monday  in  March,  1870,  itl>ein;r 

^^  ISth  day  of  June,  1870,  his  honor   A.  W.  Tourgeo  Judge, 

'*'"<>seiit  and  ])residing,  and  the   llon'l  »I.  K.  Bulla,  State  Solici- 

^'^^«  api)ears  on  the  part  of  the  State.     Tlie  following  j)roceed- 

''^ATs  weixihad. 

^^llen  Albert  Murray,  sheriff  of  said  county  returne<l  that 
*^^  had  iiumnioned  the  following  good  and  lawful  men  as  jurors 
"-*^  the  tirst  week  of  the  term,  yiz  : 

Joshua  Wliitsell,  J,  (t.  Moore,  IVter  (iarrison,  Orias  Pike, 

''^'^se  Kii)i>ey,  Dan'l  Tickle,  Levi  Teiiett,  Thomas  Murray,  I). 

*^   -  Ken%  Joseph  W.  Thom])Son,  Julm  A.  Mc(.'auley,  Abram 

^••'-►y*!,  Peter  RutKn,  I).  AV.  M.  Huffman,  James  M.  Thompson, 

^*oxij.    White,    Levi   Fossett,    IL    M.    Quackendush,  Solom«)n 

^5«:-kIe,  Hiram  Wills,  Bennett  liazell,  Joseidi  AV y at t,  Thomas 

^    -     Smith,  Enoch  Yackerv,    (ieorge    (.-.   Pickard,  David  Black, 

'^     xiL   McPhei-son,  AVm.    S.    Morrill,    Jose])h    J>arber,    Peter 

'  ^^  xnniers,  Wm.  ^lahan,   Wm.  ^[.  Koscoe,   Charles  Pattei^son, 

^  •"  » iistantine  Sellers,  John  A.  Brvant  and  Wm.  Lewis. 

^Arnl  of  the   said    *roo<l   and    lawful   men    the  followiuii:  are 

-**  iHwu,  sworn  and  charged  as  grand  jurors  for  the  term,  viz  : 

^Vhram  Bovd,  Wm.  M.    Roscoe,  Wm.   Lewis,  John  A.  Bry- 

*'^  *  't-,  Constantine  Sellers,  Joseph    Barber,  II.  ]V[.  Quackenbush, 

^*^>»'i  Faucett,  Wm.  Malum,  Peter  Kutiin,  Peter  Summers,  I). 

^     •  M.  Huffman,  Charles  l^atterson,    Wm.  McPherson,  David 

**ick,  James  (t.  Moore  and  Hiram  Wills. 

James  (t.  Moore  is  aj)i)ointed  foreman  of  the  gi*and  jury, 
^ireene  Andrews  is  a])pointed  and  sworn  as  an  otficer  to  wait 
^^\*on  the  grand  jnrv. 

And  the  following  goixl  and   lawful   men  are  sworn  as  petit 
^vuYifi:  for  the  first  week  ot  the  term,  viz : 

Peter  Garrison,  Dan'l  Tickle,  Thomas  Murray,  !Xias  Pike, 
Solomon  Tickle,  Thos.   P.    Smith,   John   A.  McCauley,  Jesse 


i>l)t ) 


cor-uT  or  TMi»r.Ar]niv:\T?. 


IJi])]»L'v,  Wm.  I\  Mi»rri!i.  l.cvl  Kaiicciu  »lr.>opli  W.  Thoiiq»-ion, 
lU'MJ.  Wliitc,  .r«iM'|)!L  U'v::tt,  J;jnu's  M.  T!iOin|)soii,  ]>.  W. 
Kori"  Hfid  fro-Iin;i  \\'liils<.'ll. 


•.V 


[,  W.  A.  A!l»rii:!it,  t-lurk  •»!'  t!i<  .'iipfi'i'/V  cnr.rt  t. i*  A1;«inMnc'0 
•  •niintv,  ami  s1:irc  :iiti]'(-,.u'(l,    Ji>    ,M'!iii\-   ili.it    the*  r<»rc"L'"<«iiii^  i>  a 

«»t'  rc'C'H-d  :i{  -;ii"i]i::  T'.  :-:i;.  A.    ■).    I>7<'.      i    iVrtl-.o'*  ('«'rtUy  tluU 
said  ftiiirl  :;>  ••niiid/cd    al  «'Vi ,    \v.">    <.in'!i    iVom  d::v  t«»  ^'av  !«»r 
^lic*  1i'aii;-acrii»j>  (»i*  liii-^i"!-. .    i;p    iv    ai:d     iuclndin;^'  tin.'   I<*»t1i  (^t* 
dinir.   .\.  !).   I-  7«^ 

Ii!  tt -liiia'i'V  wliuT-:!",  I  ]:i\i'  liiTi'iiiito  :  <»♦  imv  I'aTid.  an<^ 
at^i'j.-d  ilic  :"•{]  ',]'  >:':d  r:-\\r.:\\  -li;:^  'ill:   ih-N  «.!'  !\'i>niar\,  1>7I 

Ml".   (tIwAHAM.       \\\- -Ji'M'     ii:!i!;:;'    M:i:s;  r:,»r>    ut*  tl:--   pr< 

Tb*- ( 'I.I\IM\  j»r"r(M'dc.l  t<»  i'<a'!  il:.'  j'.:i|i''v-,  uilV'ivn!  in  rli  -j 
woi'-K-  !'•;!. •\viii:r. 

AliN;  ;■.■    l>»-  i-.'i  i.  S;  .ii;;    ,:  ('<.!  i.i,   1   \\  \.  Ti.i:^'    l*^*'-.*. 

!♦('  \r  I'l'iiM  ^!i;»vi';'d.  \\\:'.\  :u  ;-!!jh-"!.  ;■  :  (.rrl   Iv^-nn  aiai  Ij:.  ■  i  i<- 
liif  !'i.i;mi"V  i  »r  ^ ':j -Wi  Ij  ;(t   tlic  (•.•u;'*   1  ..:;o.-    ''..    '^  .-jr-'-v-..  ijlr-  ♦•!>  til    "^ 
li'iirlli    ^!l.^.(lav    .M'-n*  tl;«     +ii.-'    Mi  .n':''.     h\    Si  ii-r'.n'-i'v,    1  M'.ifc 

«  ■  ■ 

His     !nf!l'>i-      A.      \\ .     'r«ill.'L:r«\      ii:d::»»     "»l^     ii:;';-':;.!     di<t>ifT     r.o  * 

Ita*  iiur  a?'!"iv'('d  1»y  m-iii*  «»'cl«»ik  W  ^f.  t(»  y.-ww  .-jM  c  uirr,  .!.  (' '' 
(trijiiti;,  -licrilV  oi' j-aid  (-(.siiifx  ...li'iii'i^'.'d.  -:iid  ny.i^"  liir-il  'riic>-- 
da\   inoriiliiL:'  ''th  <  )i'i(>l«(  r  at  ten  .>'r!nr|.. 

(.'i.iir':  uH.'t  aC'iT.rdinu"  U)  adio'inr.ia'Mt  .iii«!  v.:i-  *»}M",U'd  l)^■  hi? 
Im'II'M-  a.  AV.  'r.'iii^ri-,  ir.dn'i-  I'l'^Miii-i.''.  J.  R.  liidia,  Miliriii»r 
7i!i  judii'ijd   district    aj»jM-;.i->   and    .u'os-cur'.-:    In    h-ctja!!' t>1   tlio 

st.ifr. 

J.  (,\  (ii'itlitli,  slici'itr  of  r^:\[i\  i/niintv,  I't  *'in:<  the  folliiwiiisi 
list  nf  Ini\»r>  l)V   Iniii   sniiinioruMl  tv»  r^  i\i?  tt»r  flh^   tir>t  wook  ol 
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State  of  North  Cabolina,  ) 
Caswell  County.  ( 

I,  F.  II.  Brandon,  Clerk  of  tlie  Superior  court  of  Caswell 
coiuity  aforesaid,  do  certify  that  the  foregoing  is  a  true  and 
perfect  transcript  from  my  docket,  of  the  organization  of  the  fell 
tenn  of  the  superior  court  of  tlie  county  aforesaid,  as  the  saine 
remains  on  record,  and  I  farther  certify  that  the  said  court  con- 
tinued  in  the  regular  discharge  6f  its  duties  until  Wednesday 
eyening  Octol>er  13th,  1869,  when  ha\'ing  disposed  of  the  busi- 
ness of  the  tenn,  the  court  adjourned,  all  of  which  is  shown  by 
my  record. 

In  testimony  whereof,  I  hereunto  set  my  hand  and  the  seal 
of  said  court,  the  4tli  day  of  Febniary,  1871. 

II.  F.  Brandon,  C.  S.  C. 

Minute  docket  tojspring  tenn,  1870 

State  of  North  Carolina,  ) 
Caswell  county.      ( 

Be  it  remembered  that  on  the  4th  Monday  after  the  first 
Monday  in  March,  1870,  a  superior  court  was  begun  and  held  for 
the  county  of  Caswell,  at  the  court  house  in  Yanceyyille,  Hon. 
A.  W.  Tourgee,  judge  7th  judicial  district  presiding,  J.  R. 
Bulla,  solicitor  of  said  district,  prosecuting  in  behah*  of  the 
state,  his  honor  not  being  present  to  open  and  hold  court 
the  sheriff  adjourned  court  until  to-morrow  morning  at  ten 
o'clock. 

Tuesday  Morning,  April  5th,  1870. 

Court  met  according  to  adjouniment.  Present  his  honor 
A.  W.  Tourgee,  judge  presiding. 

The  following  named  persons  were  drawn  and  sworn  to  serye 
as  grand  jurors  to  this  term,  to  wit :  James  G.  Drury,  Greensby 
Carter,  Kufus  Stamps,  John  G.  AVilson,  Jolm  E.  Hobertson, 
W.  T.  Hodges,  George  W.  Price,  A.  S.  Padgett,  R.  B.  Thorn- 
ton,  George  S.  Fit<,»h,  G.  I.  Farish,  W.  H.  Stainback,  R.  A. 
Blackwell,  C.  D.  Vernon,  Abn^  Walker,  Samuel  I.  Covington, 
E.  J.  Orr,  Sidney  L.  Stephens. 

Wm.  Irvin  and  Jolm  Worsham  are  excused  from  serving  as 
id  jurors  to  this  term. 
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George  W.  Price  is  appointed  and  sworn  foreman   of  the 
grand  jury  for  this  term. 

The  follo\\'ing  is  a  list  of  tlie  petty  jnry  for  tlie  first  week  of 
tlie  tenii,  towit :  Jas.  T.  Mitchell,  James  M.  KoUins,  Ibzan 
Bice,  W.  Thacker,  C.  C.  Gatewood,  W,  J.  Aldride,  Warren  M. 
Miles,  Daniel  Y.  Tally,  W.  O,  Gillespie,  W.  11.  Johnston, 
Samuel  B.  Ilolden,  R.  M.  Gwyn,  L.  P.  I  latch  well,  R.  I).  Stad- 
Icr,  Tlios.  L.  I>ea. 

T.  X.  Jordan  is  appointed  to  wait  and  attend  on  the  grand 
jun*  for  this  term. 

State  OF  Xuirrn  (-auolina,  | 
Caswell  County      ) 

I?n.  F.  Bnmdoiii,  clerk  of  the  su])eri<)r  court  of  the 
conntv  aforesaid,  do  certify  that  the  foref'oin<'  is  a  true  tran- 
^'ript  from  the  minute  docket  of  the  superior  court  of  said 
wnntv,  at  spring  term,  LSTO,  aiul  1  further  certify  that  the  said 
court  continued  in  the  discharge  of  the  husiness  of  the  term 
until  AVe(hies<lay  evening,  April  13th,  I87n,  when  having  dis- 
P^  of  the  husiness  of  said  term,  adjourned,  as  shown  hy 
.said  (l<x'ket. 

^'^  testimony  whereof  I  hereunto  set  my  hand  and  affix  the 

^'^'ofsiiid  court  the  -ith  day  of  Fchruary,  LSTI. 

][.  F*  r>KAM>ox,  (\  S.  C. 

*  ^At].:()kXortu  Carolina,  I 
Caswell  ('ounty.       \ 

,    '^*^  it  remembered  that  on  the  4th  ifcaiday  atlter   the   1st 

'^Tiday  in  Se})teml)or,  1870,  (it  being  the  3d  day  of  October, 

..      *'.',)  a  regidar  term  of  the  superior  court  was  begun  and  hehl 

J  w     the  county  of  Caswell  at  the  court   house  in    Yancey  ville, 

^^-^norable  A.  AV.  Tourgee,  judge  of  the  Tth  judicial  district 

^         Xorth  Carolina,  ])residing,  J.  R.  Ihilla,  solicitor,  appeared 

^  prosecuted  for  the  state. 

*Tlie  following  named  persons  were  drawn  to  serve  as  grand 
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])ank'l  (ijinicuKi,  K.  Shjilc,  I*.  I!.  AVilliainHJoii,  W.  M.   Wat 
AV.    I).  JaiiU's  HU'rliK.ij::  <Mii:>!.fI.  'i.  I''iiiHntrt«.>:i.  AV.  l).  Stn 

Av.  n.  w villi. 

W.  15.  'Wviiii  is  a)M>;MiiU''l  t'.n'uiiian  of  tiu?  irraii«l  in 
t!!i>  tcnn. 

T.  X.  .lonl.iM  is  •-v.cni  Id  wait  a'nl  a.itiaMl  «;r-  tin-  Lin^.n'-l 
to  tin's  ti  riii. 
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Q.  Superior  courts  were  regularly  held  at  these  teniis,  wen 
tliey  not?    A.  Yes,  sir. 

Q.  The  June  term,  1870,  according  to  the  clerk's  records, 
seems  to  have  l)egun  on  the  18th  of  the  month.  Was  that 
term  held  ?     A.  Yes,  sir. 

Q.  The  Fall  term  was  held  also,  was  it,  sir  i  A.  Yes,  sir,  1 
think  so. 

Q.  And  the  term  preceding,  in  1800  (     A.  Yes,  sir 

Q.  I  undei'stand  von  to  say  that  vou  never  knew  of  anv 
resistance  to  the  execution  of  any  process,  or  to  the  execution 
of  any  law  in  the  county  ?     A.  I  never  did,  sir. 

Q.  You  say  you  liave  no  knowledge  of  any  resistiince  occ*ur- 
rin*^  to  any  of  them  ?  A.  I  never  heard  of  an  otHcer  beinj' 
resisted  in  serving  a  legal  precept. 

Q.  Are  you  acquainted  with  the  officers  of  the  coimty  gen- 
erally ?     A.  I  am. 

Q.  The  const^ihles  and  magistrates  and  officers  of  the 
county — you  know  them  all  ?     A.  I  do. 

Q.  You  have  no  knowledge  of  there  being  any  resistance  to 
them  ?  A.  I  have  no  knowlcdire  of  any  resistance  to  servino 
aiiy  j)rece])t  in  the  county. 

Q.  [By  the  Chief  Justice.]  You  do  not  believe  thei'e  wei'e  i 
A.  I  do  not. 

Q.  You  don't  believe  that  there  has  been  any  resistance  to 
any  one  whatever  (     A.  Xo,  sir. 

Q.  Do  you  know  when  Kirk  arrived  there  in  command  ol 
troops  ?  A.  I  think  it  was  in  June,  I  am  not  positive  as  to 
dates, — June  or  July. 

Q.  Had  there  been  troops  there  before  the  arrival  of  Kirk':? 
troops  ?     A.  There  had  been  federal  troops. 

Q.  What  time  did  they  come  ?  A.  I  think  they  came  there 
the  latter  part  of  February  or  the  1st  of  March. 

Q.  1870  J  A.  18T0. 

Q.  Company  of  federal  troops  i  A.  Yes,  sir  ;  I  understood 
it  to  be  a  company ;  there  Avere  a  good  many  men.  I  don't 
know  whether  they  were  a  full  company  er  not. 
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Q.  "Wliat  nnmlKjr  of  men  would  you  8upi>ose  there  were  in 
tlie  command  ?  A.  I  suppose,  sir,  not  knowing  exactly,  fifty 
or  sixty ;  it  may  he  more  or  it  may  he  not  quite  so  many.  I 
ilon't  rememlxjr  the  numl)er. 

Q.  Those  tbdcnd  troops  you  say,  arrived  the  latter  part  of 
Fehruars'  or  early  in  March.  Did  those  troops  or  other 
federal  tnM>]>s  continue  there  from  that  time  on  word  ?  A.  I 
tliink  they  were  there,  with  some  interval — one  company  wouhl 
iro,  and  another  would  come.  There  may  have  hcen  a  few  days 
they  were  not  there. 

t 

Q.  The  garrison  was  kept  up  with  the  slight  intervals  you 
have  mentioned  from  their  arrival  in  Fehruarv  or  March  down 
to  what  periofl  ?  A.  I  don't  remendjer  when  the  last  troops 
lett  there. 

Q.  Since  Kirk's  troops  were  discharged^     A.  Yes,  sir. 

Q.  They  were  there  during  the  whole  time  Kirk  was  there  J 
A.  Yes,  sir. 

Q.  The  federal  troo]>s  came  there  four  or  five  months  earlier? 
A.  Yes,  sir,  I  think  they  were  there  in  March. 

Q.  Where  were  they  quartered  or  stationed  i  A.  Tliey 
were  cpiartercd  at  the  court  house  in  (iraliam. 

Q.  And  coTitiiined  there  from  February  or  INfarch  down 
''/itil  at\er  Kirk  left  the  ])lace  (     A.  Yes,  sir. 

Q.  Did  you  ever  have  occasion  t(»  call  upon  those  federal 
^AK)ps  for  aid  in  tiie  exe(*utioii   ot  your  duties  t     A.  I  did  nor. 

^i.  They  were  there  when  Kirk  arrived  t     A.  Yes,  sir. 

^}.  And  continued  during  his  whole  stay  (     A.  Yes,  sir. 

( /y>x.y  i-j'tiiu  /  H' iff  on . 

JiV    ^\\i.     BoVDKX. 

"^i.  1  understood  you  that  you  have  been  the  principal  sheriti*. 
^^oni  what  time  i     A.I  was  elected  in  l>s()(L 
^.  And  continued  principal  sheritf  until  when  i     A.  I  think 
^^       ^vas  in  180s. 

Q.  What  time   in  18(18  did  you  cease  to    be  sheriff?     A. 

«. 

^ignst,  1868,  I  reckon,  or  September.     The  election  c^nne  otf 
^^^  August. 


2i)^ 


<'»i):r   or    IMI'KAJMMrN'ih. 


().    V','Iir.^»:  i\\i\  v. Ml  iij.ilirv  t     .A.    I   did  ii«»t  «|MjiliiV. 

*•  •  I  >  la 
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(J.  Since  tii;!i  yon  ii:i\i' <.|(.ii:i' iIjo  ]nijici]>;iJ  Ini^incss  t.>t 
A.    !  lijivc  do'.rv- :t  p"'d   jMUiit.n    ■:"  It, 

ii.   A  lur^t' jM-riinn  f     A.    >\-,  ^Iv. 

<).   \\c  will  ni.»\v  t'oijii-  to  iIk.'  <-ourT-  xvM-li   \i-,\  ^uv  \ 
in  f]\]ur  |sr»(>.     1  Think  voi:  <...i.i  ;|.  wm*^  lu-lil  in  .li.ne^ 
hii',  I  til  ink  >o. 

ii.  M'.M.-  Iim:  iK't.'iv  <.r  altv'j'  ivirk  c.-inic  iln  :v :  tlic  «;oi 
!t  \v;is  hcli-rr. 

(J.    TIk-  fi^ur;    \v;i'    iiL'Iii    'HJoi-c    i\  ■;•)<     -Mn:  '   iiK»\''       A. 

<o,  >!r. 

L).    l)Ul  :it  lli.il.    :snn'    ill.  ii'   n."-*'   iltUii:!    '^I'o-.  m=>  ikr*' 

Q.  !it>\v  !.>!■;:  ■■'.'•i  tl:-.-  con:'!  >i(  ;  A.  1  ••io-.i':  i.inisx  iK 
answer   tl.:i;    «i;ii'>iijn    :':i<Il!i;i'-i\ .  -;i'.      1  tiiink    it  ^;  T  i 
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tliat  I  tiiink  alM.>nt  ronr  da  vs. 
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there  ?    A.  I  do  not  reineiul>er  exactly  tlie  first  day  I  wai 
there  afTter  that. 

Q.  It  was  some  time  that  week,  you  say  ?  A.  Yes,  sir. 
some  time  the  week  after.  I  was  there  some  day  during  the 
week ;  but  I  do  not  remember  what  day. 

Q.  I  understood  you  to  say  that  you  were  there  the  same 
week  that  this  body  was  found  ?  A.  That  was  the  week  before, 
I  spoke  of. 

Q.  You  don't  understand  me.  I  understood  you  to  say  hit 
body  was  found  on  Sunday  morning  as  j'ou  learned  ?  A.  Yes, 
sir. 

Q.  That  was  the  fii'st  day  of  the  week.  I  understood  you  tc 
say  that  you  were  in  Graham  that  week  ?  A.  I  meant  the 
week  before  he  wa^  liung.     I  did  not  understand  tlie  questioM 

Q.  You  were  in  tliere  the  week  l)efore  he  was  himg  ?  A- 
Yes,  sir. 

Q.  What  day  of  the  week  ?  A.  I  think  I  was  there  or 
Thursday,  I  am  not  positive,  previously  to  the  time  he  w» 
hung. 

Q.  I  a«k  you  if  you   were   not   there   cai  Saturday  i     A. 
think  not. 

Q.  Have  vou  a  distinct  recollection  about  that  ?  A.  Xc- 
sir ;  the  only  thing  I  speak  from  is,  the  sherilf  had  macK 
appointments  to  be  in  (rraliam  on  Thursdays  and  Saturday  " 
Sometimes  I  went  and  sometimes  he  went.  We  both  lived  ^ 
the  same  place.  I  think  I  went  on  Thursday  as  well  as 
remember,  and  I  rather  think  he  went  on  Saturday.  I  am  n^ 
positive  of  that,  but  am  pretty  positive  that  I  did  not  go. 

Q.  Give  us  the  reason  which  makes  you  think  you  did  nu- 
go  Saturday  but  went  on  Thursday  i  A.  The  appointment  wj* 
made  for  the  cunvenience  of  tax  payers,  to  meet  them  there. 

Q.  I  did  not  ask  you  what  it  was  made  for ;  I  ask  you  th^ 
reason  which  makes  you  rather  think  now  that  you  went  or 
Thursday  instead  of  Saturday  ?  A.  I  generally  liid  the  busi- 
ness through  the  week;  the  sheriff  went  towards  the  latter  part 
of  the  week  and  looked  over  what  was  done. 
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Q.  Then  vou  have  no  recollection  whether  von  were  tliero 
onSatiirdav  or  Thui^dav,  onlv  the  ])rincii)al  sheriff  looked  over 
matters  the  latter  part  of  the  week  t<»  see  what  was  done;  that 
is  all  the  reason  vuii  have  for  statin;^:  that  vou  were  not  there 
Oil  Satnrdav  ^     A.  He  «a'nerallv  went  once  a  week. 

Q.  Do  I  understand  vou  to  sav  that  all  the  reason  vou  have 
for  statini;  that  vou  were  there  on  Thursdav  and  not  on 
Satnrdavls  because  he  '^onerallv  lookod  over  the  husiuess,  the 
latter  part  of  the  week  ^  A.  I  don't  know  that  his  lookinj^ 
over  the  business  was  the  rcrison  of  it. 

Q.  I  have  asked  you  for  your  reason.     That  is  the  question 

r    put  to  vou.  whv  vou   stated  vou  thou<:rht  vou  were  there  on 

Tliiirsdav  and  not   on  Saturdav,  as  vou  s«)Uietiiiies   went  on 

Tlmrsdav  aud  sonietinie"^  on    Saturdav   if  1    luiderstand  von  ? 

-V.  Yes.  sir.     I  can't  mve  anv   imrticular   reason    onlv  mv  im 

l-***essio]i  is,  I  was  there  on  Thursday. 

Q.  That  is  all  the  answer  vou  can  ;;ive  tliat  vou  have  some 
*^  iinl  of  impression  yon  were  there  on  Thur.-day  an<l  not  on 
^^^^turdav  (     A.  Yes,  sir. 

Q.  Is  that  all  i     A.   Yes  sir. 

Q.  Did  vou  not  ^ro  on  ]>oth  davs,  Thursdavs  and  Saturdavs  i 
•  Sometimes  when  there  was  ai>ul)lie  ^xatlierinix  on  Saturday. 
^^i(l  I  went  sometimes  otherwise. 

Q.  You  said  these  apj)oint.ments  were  made  for  the  benetit 

*^^    tax  payers  and  ol  course  you  expe^.-ted  to  bo  there  the  days 

^**^n  appoint eil  ?     A.  That  is  one  reasc^i  that  I  think  my  bro- 

'  *  er  or  I  was  there   on  Satuixlay,  but  I  don't  think  I  was  there 

^^^^tSatnrdav, 

c 

Q.  That  is  the  reason  for  vonr    belief  ihat  (^ne  of  vou  were 

t^ 

*-x«re?     A.  ^es,  sir. 

Q.  You  don't  know  whether  vour  brother  was  thereon  Sat- 
^^^^dav  or  not  i     A.I  don't. 

Q.  Yon  can't  s^w  with  anv  de«xree  of  certaintv  whether  vou 
^^"cre  there  or  not'i!     A.  I  cannot. 

Q.  What  position,  if  any,  did   Outlaw  hold  there  I    A.  He 
ss  elected  one   of  the  eoniiuissioners  of  the  town.     I  don't 

21 
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know  whether  lie  held  the  position   at  the  time  of  his  death 
or  not. 

Q.  I  a-sk  yon  if  yon  don't  know  that,  at  the  time  of  his 
mnrder,  he  was  one  of  the  conunissioners  of  the  town  of 
Graham  i     A.  I  helieve  he  was,  but  I  am  not  positive  about  itil 

Q.  Can  von  toll  us  when  he  was  elected — how  lonix  before 
the  nun-dor  ?  A.  The  comnn'ssionors  of  the  town  of  Graham 
are  oloetod  on  the  first  iroiidnv  in  Jnnuarv. 

Q.  What  was  tlio  tiiiio  that  lio  wa.s  murdered  ?  A.  I  think 
it  was  in  Fobruarv — tlie  lattor  part  it'  I  wa>>^  not  mistaken. 

Q.  Jlis  term  cf  oHlco  liad  only  commeneod  alH>ut  a  month 
bet'orc  ?     A.  Onlv   about  a  nu)nih  uu-A  a  luilf  or  two  months. 

().  I  ask  vou  wliethor  vou  know  tho  fact  tliat  there  was  ijj'eat 
iiidii;-iiation  felt  air.'iin>t  him  because  lie  ac/epted  an  ufiice, 
amon<r  the  ciiizeus  of  tlie  town,  ^'•■•noirillv  '  A.  I  do  not 
know. 

Q,  Yon  heJird  uotlilujj:  said  :ib<»r.t  \\  i  A.  Xo,  sir;  I 
lieard  nothing  slid  about  it. 

(J.   Wliat  was  bi.-  (•!)]<>:•.'     A.   lie  was  a  black  man. 

().  I  ask  vou  if  i;einrr  liis  rii;ii'der  \o\\  had  heard  anvthiuir 
sai<l  about  r'ir.sti/.iiiLr  biui  ai-d  driviu;:;  bim  otf  <>r  nnn'derinu* 
hiiU  i     A.  I  ba.'l  ii)!'. 

(J.   Xo<  f'\>m  any  Iranian  lu'ln^c  ^     -^-  X*N  '■^^'• 

^Ir.  (iiiAIIA  M.  I  (]«'n't  tliink  t::e  oiiestion  a  compotent 
one  but  the  answei*  is  iii;;«;e. 

Q.  Do  vou  kn<»w  (if  anv  .-ecret  <  itianizat'cais  in  tho  couiirv 
oi  AhuimTue  known  tberoas  ibe  '*  Kulvlux  Klan,"  t!ie  *' AVhite 
Th'otherhood/'  the  "  (\.n:'tin!tional  rnl(-n  (iuard-'  or  the 
'•  Invisible  Km]>ire  f 

Mr.  GllAlIAM.     AVe  object  to  the  question. 

The  CIIIKF  .irSTICE."   The  court  will  hear  the  objection. 

Mr.  GKAUAM.  ilr.  Chief  Justice  and  senators,  the  qnes- 
tion  involved  in  this  inquiry  is  whether  there  was  an  insniree- 
tion  in  the  countv  i>f  Alanuince ;  and  before  anv  evidence  is 
admitted  upon  that  subject,  it  is  necessary  to  show  sonic  overt 
act  of  resistenee  to  the  government.    Insurrection  iu  one  fonu 
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of  treason  and  before  any  plots  of  a  treasonable  cliaracter  can 
l)eiiliown  it  is  neee.ss?arv  tiret  to  show  a  levvin«'  of  war — some 
treasi^nable  aet ;  in  other  wonls,  before  there  can  be  any  evi- 
dence add  uceil  in  regard  to  the  existence  of  a  ti'easonablc  c<»n- 
spimc-y,  tliere  uinBt  be  proven  some  overt  act  of  resistence  t«» 
the  government,  whidi  is  levying  war,  and  any  combination  of 
any  JKvrt,  not  for  the  purjM^se  of  resi.stenco  to  Jaw  is  not  treason  — 
is  nut  insunvctit>n. 

These  articles  charge  that  the  respondent  falsely  ])roclaimed 
an  insurrection.  AVe  sav  that  no  such  iihsurrcction  existed. 
He  states  bv  his  answer  that  an  insurrection  did  exist  and  it  is 

« 

weeefisjirv.  if  anv  attemiit  t^  show  an  insurrectiMn  he  m:ide, 
Oiat there  shouhl  be  ]>roven  s(»nie  overt  act  ot  resistence  to  the 
g'^u^rnment  befoi-e  any  other  evidence  is  competent.  The 
portion  arose  in  the  trial  of  Jiurr  and  one  of  tlieirn/mids  u]}*>]\ 
^^'hieli  he  was  ac«iuitte<l  was  tliiit  tlie  cliief  justice  ol'  the  rnitc! 
^^•ites  then  presidinir,  havin<^  held  that  it  was  necessary  t(»  ^hnw 
an  uvert  act  of  levvin«^  war,  it  was  necessarv  to  show  a  levvinur  of 
^^'^1' in  the  district  where  the  court  sat  which  took  iurisdicti«»n 
^'^  tile  otfence,  and  no  such   evidence  havinir  heen  pven,  the 

■ 

I'H.soner  was  acquitted. 

^!r,  c.>nihinati<;i:s  for  any  olhci*  j>ur|H)sc  tlian  re>is'an(M' 
"'  tiie  law,  do  n(»t  ct)nstiti:te  insurrection  or  treason. 

■Ihere  are  \arioiis  authorities  on  that  subiect.  1  ha\e  (^nlv  a 
^"'gle  one  immediately  at  hand;  hut  it  is  laid  down  in  Hale'.- 
* 't'ls  of  the  Crown  that  if  parties  conihine  for  the  ]un-]>ose  of 
^^'*ying  or  of  heatin;^  or  otherwise  nudtreatiiiLT  a  piTsun  o\\  ac- 
^''^iiit  uf  anv  hostilitv  to  him,  hiit  do  not  seek  re^:>tance  U- 
*"^' government,  it  is  a  riot,  but  is  not  insurrection  or  ti'tas«  :  . 
^'^'U  same  doctrine  is  sustained  bv  Foster  in  his  Crown  L;.v. 
^^  ^>*  sustained  by  Lord  (  ampbell  in  a  case  to  he  found  in  thr 
^^glish  Common  Law  Reports  and  which  we  can  produce  ;  and  it 
^^'uid  down  bv  Jndt^e  Chase  in  the  tnal  of  Fries.  And,  sir,  it 
^nothing  but  tlie  common  law  of  treason  as  regulated  by  the 
^institution  of  the  Ignited  States  and  of  this  state. 

Prior  to  the  conuneneement  of  the  late  war,  the  constitution 
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of  North  Carolina  liad  not  deteniuued  what  was  treason  agai 
the  state  but  left  it  to  he  estahlished  by  the  statute  of  Edw 
III ;  and  Bryan  a  tory  colonel,  who  raised  a  regiment  in 
Forks  of  the  Yadkin,  was  tried  for  treason  at  Salisbury'  i 
convicted  on  the  ground  that  he  had  raised  a  regiment  and  g< 
into  the  British  service  against  the  Ignited  States  at  that  tii 
The  record  of  that  is  brought  forward  by  Govenior  Swain 
his  researches  into  the  history  of  this  state  and  will  be  foi: 
in  a  small  volume  entitled  Revolutionary  History  of  No 
Carolina.  But  the  doctrine  is  well  establi^^lled  that,  in  order 
make  a  combination  an  insurrection,  which  is  treason,  it 
necessary  that  it  should  distinctly  appear  that  the  combinati 
is  for  the  purj^ose  of  resistance  to  the  law.  I  will  read  to  1 
court  one  or  two  passages  from  Foster  which  I  have  here. 

"  Lord  Chief  Justice  Hale,  speaking  of  such  unlawful  asse 
''  bles  as  may  amount  to  a  levying  of  war  within  the  25  E,  I 
''  taketh  a  difference  between  those  insun*ections  which  lui 
'*  carried  the  appearance  of  an  army  formed  under  leaders,  a 
'•  prided  with  military  weapons,  and  witli  drinn?,  colors,  A 
'•and  those  other  disorderly  tumultuous  assemblies  which  ha 
*'  been  drawn  together  and  conducted  to  j)uq)oses  manifes 
'*  imlawfiil,  but  without  any  of  the  ordinary  shew  and  apparai 
'*  of  war  before  mentioned. 

"  The  true  criterion  therefore  in  all  tliose  cases  is,  Q 
"  Anhuoj  did  the  parties  assemble  i  For  if  the  assembly 
*'  upon  account  of  some  private  quarrel,  or  to  take  revenge 
"  particular  persons,  the  statute  of  treasons  hath  already  det 
*'  mined  that  point  in  favor  of  the  subject.  If,  saith  the  statu 
''  any  man  ride  armed  openly  (so  the  word  {Jesnn^ert  ought 
"  have  been  rendered),  or  secretly  with  men  of  arms  agiiii 
'*  any  other  to  slay  or  rob  him,  or  to  take  and  keep  him  ur 
"he  make  fine  for  his  deliverance,  it  is  not  the  nnnd  of  t 
"  king  or  his  council,  that  in  such  case  it  shall  be  judg 
''  treason  J  but  it  shall  be  judged  felony  or  trespass  accoixiing 
"  the  law  of  the  land  of  old  thne  used  and  according  as  the  cj 
"  requireth. 
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Then  immediate]  V  followeth  another  clause,  wliicli  reaclieth 

'^^  tlie  end  of  the  statute,  and  provideth  that,  if  in  such  case 

*^^  otAe/*  like  the  offence  liad  tlientofore  been  adjudged  treason, 

^^Herebv  the  Uxndji  ot  tlie  offenders  liad  came  to  tlic  crown  as 

^*^^feit,  the  h>rd.s  of  the  fee  shouhl  notwitlistanding  have  the 

^^•lieat  of  sucli  huids,  saving  to  tlie  crown  the  year  and  waft. 

"""I  will  make  a  sh(»rt  observation  or   two  on  these  clauses : 

**  1st-  The  first  clause  is  evidentlv  declaratorv  of  the  connnon 

1ft w  :  It  shall  l>e  adjudged  felony  or  trespass  accordlntj  to  the 

*  A/nr  of  the  land  of  nJtJ  t'nitc  ?/.v^//,  the  second  hatha  retrospect 

t<^»  some  late  judgements  in   wliich  tlie  connnon  law  had  uot 

taken  ])lace ;  an<l   ici^eth   a  speedv  and  effectual    remedv  to 

lords  of  the  fee  who  had  suffered  bv  these  iud<i:ments. 

''2dly.  The  W(>rds    of  the   first   clause   descriptive   of  the 

offence,  *"  if  any  man  ride  armed,  openly  or  secretly  with  men 

^  of  arms,'  did,   in  tlie  language  of  those  times,  mean  nothing 

loss  than  the  assembling  ImhIics   of  men,  friends,   tenants,  or 

*^C}H»ndants,  armed  and  arrayed  in  a  warlike  manner  in  order 

t*^  effect  some  purpose  or  other  by  dint  of  numbers  and  supe- 

>"i«>r  strenirth  :  and  vet  these  assemblies  so  armed  andarraved, 

^*  'Irawn  toi^etlioi-  for  purposes  of  a  private  nature,  were  not 

*l^^CMned  trea.-onablc. 

**  •>dlv.  Tliouirh   the  statute  mcntioueth   onlv  the   cases  of 

, .  »  •  • 

^^5>emblin;::  to  kill,  rob  or  imprison,  vet  these,  put  as  thev  are 

*y  wav  ot  exami^lc  only,  will  not  exclude  others  which  mav 

^'  brouirlit  within  the  same  rule  :  for  the  retros])ective  clause 

l^^ovideth,  that  if  in   such  case,  or  other  Vh'  !t^  hath    been 

.  *^*yudired.     AVliat  are  the  other  like  Ciises'^     All  cases  of  the 

^   '^Ko  private  nature  are,  I  ap])rebeud,  within  the  reas(m  and 

. ,  ^*iuity  of  the  act.     The  case  of  the   Earls  of  67o?<{V?/<^e7' and 

^If^irfonh  an<l  manv  other  cases  cited  by  llah\  some  before 

^,  ^lie  Statute  of  treasons,  and  others  after  it, — those  assenddies, 

^     ^-lioujrh  attended  many  of  them  with  bloodshed  and  with  the 

i  ^  ^^rdinSfy  apparatus  of  war,  were  not  holden  to  be  treasonable 

^^mblies ;  for  they  M^ere  not,  in  construction  of  law,  raised 
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"  against  the  King  or  his  Koyal  Majesty,  but  for  purposes  of  a 
''  private  personal  nature. 

"  Upon  the  same  principle,  and  within  the  reason  and  equitj' 
"of  the  statute,  risings  to  maintain  Rj}rivate  claim  of  riglit,  or 
"to  desiroy  j>arffrular  inclosures,  or  to  remove  nuisances  which 
"  affected  or  were  tliought  to  affect  in  point  of  inUrcd  the  jmr- 
"  ties  n,s',<inrthled  for  these  j^^^^'poses^  or  to  break  prisons  in  order 
"to  rcle'dse  partk'fdfir  persons  without  any  other  circumstance 
"  of  aggravation,  have  not  been  holden  to  amount  to  levying  war 
'  within  the  statute. 

"And  upon  the  same  principle,  and  M'ithin  the  same  equity  ■ 
"of  the  statute,  I  think  it  was  verv  ri^j^htlv  holden  bv  five  ofrl 
"the  judges,  that  a  rising  of  the  weavers  in  and  about  London,,^ 
"  to  destroy  all  engine-looms,  machines  wliich  enabled  those  otM: 
"  the  trade  who  made  use  of  them  to  undersell  those  who  hacWT 
"  them  not,  did  not  amount  to  levvino:  war  within  the  st^itute.  -? 
"  though  great  outrages  were  committed  on  that  occasion  not" -• 
''oidy  in  Loudon  but  in  the  adjacent  counties,  and  the  magis^ 
"  trates  and  ])eace  officers  were  resiste<l  and  affronted.'' 

Lord  Hale  states  that  question  at  length.  Some  new  inven  -« 
tion  for  a  loom  had  been  introduced  in  England,  and  th»  j 
])e(q)le  engaged  in  the  emi)l(>yment  of  spimiing  and  weaving  j 
found  that  (me  man  could  do  the  work  of  a  dozen  bv  tha^~ 
invention,  and  they  determined  to  destroy  it.  Vor  that  puc: 
pose  they  raised  a  mob  that  went  about  destroying  all  the-^s^ 
could.  The  peace  officei's  attempted  to  suppress  the  riot,  an-  m 
persons  were  identified  and  an*ested  and  brought  to  tria— • 
That  was  held  to  be  no  insurrection,  no  treason,  no  resistances 
of  the  government,  although  the  officers  were  confronted  an  ^ 
were  resisted. 

The  author  proceeds  to  show  why  the  judges  did  not  regar^  J 
the  offence  as  an  insurrection  : 

"  For  those  judges  considered  the  whole*  affair  merely  as 
^'private  qxinrrd  heticeen  men  of  the  same  trade  about  the  rise  <r^ 
'^  a  particular  e7iffine,   which  those  concerned  in   the  risin-^ 
"  thought  detrimental  to  them.    Five  of  the  judges,  indeec^ 
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were  of  a  different  opinion  ;  but  the  attorney  genei*nl  tlioiiglit 
proper  to  proceed  against  the  defendants  as  for  a  riot  onlv. 

"  Sec.  3.  But  every  insurrection  which  in  judgment  of  law  is 
*'  intended  against  tlie  ])erson  of  the  king,  be  it  to  dethrone  or 
^'  imprison  him,  or  obh'ge  him  to  alter  his  measures  of  govern- 
*'  ment,  or  to  remove  evil  counsellore  from  about  him, — these 
'  risings  all  amount  to  levying  war  within  the  statute,  whether 
*'  attended  with  the  pomp  and  circumstances  of  oi)en  war  or 
*^  not,  and  every  conspinicy  to  levy  war  for  these  purposes, 
'^thouffh  not  treason  within  the  clause  of  levvino-  war,  is  vet 
'*an  overt  act  within  the  other  clause  of  compassing  the  king's 
*'  death/' 

So  the  book  goes  on  in  the  same  strain,  making  the  distinc- 
tion that  nnless  the  purp(;se  is  resistance  to  the  law  it  is  no 
treason — no  insurrection.  Such  i)arties  are  indictable,  to  be 
dealt  with  in  the  coiirts  of  law,  accordin^j:  to  the  ordinarv  course 
of  proceeding,  but  they  are  not  in  any  manner  to  Ik?  considered 
traitors  or  insurgents. 

In  this  countiw  have  been  made  ^reat  advan(*es  in  the  law  of 
treason.  During  the  loiig  disj)utes  for  the  succession  to  the  crown 
of  England,  there  were  a  great  many  constructive  treasons,  and 
numbers  of  men  were  sacriliced  not  onlv  in  the  wars  between 
the  houses  of  York  an<l  I.ancaster  for  supporting  one  King  or 
the  other,  but  down  to  later  periods  this  ''  conspiring  and  im- 
ainninji:  the  kinic's  <leath,''  has  sent  manv  a  man  to  the  scaffold 
or  the  gibbet  who  was  innocent  of  any  purpose  to  connuit  the 
crimen  hcsfe  hiaf/u^t/itijn.  Treason  is  an  offence  against  the 
very  existence  of  the  government  itself — an  attempt  to  over- 
tlirow  it,  to  change  ite  fonn  or  to  prevent  its  particular  meas 
uvQs  from  l)eing  carried  into  effect.  In  the  authority  I  have 
quoted  there  is  given  the  form  of  an  insurrection,  which  I  will 
read: 

'*  The  jurors  for  our  present  Sovereign  Lord  the  King,  upon 
*•'  their  oatli  present,  that  John  Hamilton  late  of  the  city  of 
"  Carlisle,  in  the  county  of  Cumberland  esquire,  otherwise 
*'  called  John  Hamilton  late  of  the  same  place  gentleman, 


308  COTJBT  OF   IMPEACHMENTS. 

"Alexander  Abernethy  late  of  the  same  place  gentleman, 
"  otherwise  called  Alexander  Abernethy  late  of  the  same  place 
"  surgeon,  and  George  Abernethy  late  of  the  same  place 
"gentleman,  being  subjects  of  our  said  present  most  serene 
t'  sovereign  Lord  George  the  second  by  the  grace  of  God  of 
"  Great  Britain,  France  and  Ireland  King,  Defender  of  tlie 
"  faith  and  so  forth,  not  having  the  fear  of  God  in  their  lieart^, 
"  nor  having  any  regard  for  the  duty  of  their  allegiance,  but 
"  being  moved  and  seduced  by  the  instigation  of  the  devil, 
"  as  false  traitors  and  rebels  against  our  present  sovereign  Lord 
"  the  king  that  supreme,  true,  natural,  lawful  and  undoubted 
"  sovereign  lonl,  entirely  withdrawing  that  cordial  love,  and 
"  that  true  and  due  obedience,  iidelity  and  allegiance,  which 
"  every  subject  of  our  said  present  sovereign  lord  the  king 
"  should  and  of  right  ought  to  bear  towards  our  said  present 
."sovereign  lord  and  king:  and  also  devising  and  (as  much 
"as  in  them  lav)  most  wickedlv  and  traitorously  intendint'  to 
"  chancre  and  subvert  the  rule  and  irovernment  of  this  kinir- 
"  dom  duly  and  happily  estal)lislied  under  our  said  present 
"  so\'e reign  lord  the  king,  and  also  to  depose  and  deprive  our 
"said  present  sovereign  lord  the  king  of  his  title,  honour  and 
"  royal  state,  and  of  his  imperial  rule  and  government  of  this 
"kingdom,  and  also  to  put  and  bring  our  said  present  sovereign 
"lord  thekinii:  to  death  and  linal  destruction,  and  to  raise  and 
"  exalt  the  person  pretended  to  l)e  Prince  of  Wales,  during  the 
"  life  ot  James  the  second,  late  king  of  England,  and  so  forth, 
"and  since  the  decease  of  the  said  late  king,  pretending  to  be, 
"  and  taking  upon  himself  the  style  and  title  ofking  of  England 
"  by  the  name  of  James  the  third,  to  the  crown  and  to  the 
"  royal  state  and  dignity  ofking,  and  to  the  imperial  rule  and 
"  government  ot  this  kingdom,  upon  the  tenth  day  of  October, 
"in  the  nineteenth  year  of  the  reign  of  our  said  present  sover- 
"  eign  lord  the  king,  at  the  city  of  Carlisle  aforesaid,  in  the 
"  county  of  Cumberland  aforesaid,  with  a  great  midtitude  ot 
"  traitors  and  rebels  against  our  said  present  sovereign  lord 
"  the  king,  (to  wit :)  to  the  number  of  three  thousand  persons 
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(wliose  named  are  as  yet  unknown  to  the   Siiid  jurors)  being' 

'•  anned  ami  arrayed  in  a  warlike  and  hostile  manner,  (to  wit :) 

'*  widi  colors  displayed,  drums  beating,  pij)es  j^layin^,  and  with 

'•  e^word."^,  clubs,  ir'^ns,  pistols  and  divers  other  wea|M>ns  as  well 

•offensive  as  defensive,  with  force  and  arms,  did  lalselv  an<l  trai- 

t  orously  as}?(>mble  and  join  themselves  against  our  siiid  i)resent 

*"^  tsoverei^jn    lonl  the  kin<;,    and  then  and  tliere  witli  force  and 

"*  nnns  did  falselv  and  traitorouslv,  and  in  a  warlike  and  hostile 

manner  array  and  dispose  thcmst'hes  ii«rainst  our  sai<l  j)resent 

"*  tMnereii'n  lord  the    kiiiir,  and  tlun    and  there  with   force  and 

iirms,  in  pui'suance  and  ||executi(»n  of  such  their  wicked  and 

traitorous  intention   and    ]»urj)osos  aforc>ai<l,    did  falsely  and 

trait* »rously  prci»aro,  order,  wairc  and  levy  a  ])ublic  and  cruel 

^ar  aj^ainst  our  sai<l  ])rescnt  sovereign    lord    the  kin^,    then 

iiiul  there  conimittinir  and  ]»crpetratin<;  a  miserable  and  cruel 

>ilaiij;^hter  (►!  and   amonir>t  the    faithful    subjects    of  om*  said 

J)rei*ent  sovereign  lord  the  kini^.'' 

So  that  this  otfence  of  insurrection   is  j)urely  a  rrlim  n  hvme 

^'''  *''j<'*it(fi*fi — it  is  ot  resistance  to  the  government.     An  unlawful 

^^>i?ieniblage  for  the  purpose  of  murder,  is  a  felony,   and   liable 

^*>   l»e  punished  as  such.     I>ut    to  make   an    in>urrection,  there 

^*^iisc  Ik;  treaM»n.     There  must  l)e  a  desii^n  to  resist    the  e\ecu- 

^J'-~»ii  of  the  law  by  its  a|Hiointed  agents  and  otlicers. 

\w  the  trial  of  Fries,  oUt*  <»f  the  Pennsvlvania    insurirents  in 
-»  Vl»li^ — subsetjUent    lo  the  earlier  trials  in  the   whi>key   insur- 
'•tion,  this   was    the  form  of  the  indictment. 

"The  gran<l  inquest  ot   the  United  States  of  America,  in  and 

^'«>r  the   iVnnsylvania    district,    u])on  their    res])ectivu    oaths 

^iiul  atKrmations,  do    present,    that    John   Tries,  late  (►f  the 

^^"Oimtv  of  Kucks,  in  the  state  and    district  of  Tennsvlvania, 

>'eoman,  owing  allegiance  to  the    I'nited   States  of  America, 

^vickedly  devising,  and  intending  the  peace  and  tranquility 

^)f  the  Siiid  Ignited  States  to  disturb,  and  to  ])revent  the  exe- 

^*ution  of  the  laws  thereof  within  the  same,  to  wit,  a  law  of  the 

»aid  Unit  :*d  States  entitled  an  act  to  provide  for  the  valuation 

*"  of  lands  and. dwelling  houses,  and  the  enumeration  of  slaves. 
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**  within  tlie  United  States  and  also,  a  law  of  the  said  United 
^'  States,  entitled  "an  act  to  lay  and  collect  a  direct  tax  within, 
"  the  ITnited  States"  on  the  seventh  dav  ot  March,  in  the  year 
*'  of  our  Lord  one  thousand  seven  hundred  and  ninety-nine,  in 
"  the  county  of  Xorthampton,  in  the  State  and  district  afore- 
"  said,  and  within  the  jurisdiction  of  this  court,  wickedly  and 
"  traitorously  did  intend  to  levy  war  against  the  said  United 
"  States,  within  the  same,  and  to  fulfill  and  bring  to  effect  the 
"  said  traitorous  intention  of  him  the  said  John  Fries.  He  the 
"  said  John  Fries  afterwards,  that  is  to  sav,  on  the  seventh  dav  of 
"  March,  in  the  said  year  of  our  I^>i*d  one  thousand  seven  hun- 
"dred  and  ninety-nine,  in  the  said  state,  district  and  counts 
"  aforesaid,  and  witliin  the  jurisdiction  of  this  Court,  with  a 
"  great  multitude  of  persons,  whose  names  are  to  the  said  great 
"inquest  unknown,  to  a  great  number,  to  v/it,  to  tlie  num])er  of 
^*  one  hundred  ]>ersons,  and  ui)wards,  armed  and  arrayed  in  a 
"  warlike  manner,  tliat  is  to  sa}-,  with  guns,  swords,  and  other 
"  warlike  weapons,  as  well  offensive  and  defensive,  being  then 
"and  there  unlawfully  and  traitorously  assembled,  did  tmitor- 
"  ously  assemble  and  combine  against  the  said  United  States, 
"  and  then  and  there  M'ith  force  nnd  arms,  wickedly  and  trai- 
"  torously,  and  with  the  wicked  and  traitorous  intention  to  oj> 
"pose  and  prevent,  by  means  of  intimidation  and  violence  the 
"  execution  of  the  said  laws  of  the  said  United  States,  M'ithiii 
"the  same,  did  array  and  dis])05e  themselves  in  a  warlike  and 
"  liostile  manner  against  the  said  United  States,  and  then  and 
"  there,  with  force  and  arms,  in  i)m*suance  of  siich  thie  trai- 
"torous  intention,  he  the  said  John  Fries,  with  the  said  persons 

"  so  as  aforesaid,  traitorously  assembled,   armed  and  arrayed  in 

'  «.■  •  • 

"  manner  aforesaid,  wickedly  and  traitorously  did  levy  war 
"  against  the  said  United  States." 

And  so  it  goes  on  in  the  other  counts. 

Then,  sir,  comes  the  charge  of  the  judge  which  is  also  given 
in  this  appendix  of  the  trial : 

"  By  the  constitution  of  the  United  States,  article  3,  section 
"  3,  it  is  declared,  that  treason  against  the  United  States  shalL 
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consist  only  in  levying  war  against  them,  or  in  adhering  to 
their  enemies,  giving  them  aid  and  comfort.  By  the  s^ime 
•*  section  it  is  fnrther  declared  "  That  no  person  shall  be  con- 
"  victed  of  treason  nnless  on  the  testimony  of  two  witnesses  to 
"  the  same  overt  act,  or  on  confession  in  open  conrt,"  and  the 
"  congress  shall  have  power  to  declare  the  pimishment  of 
treason. 

"  Too  much  i^raisc  cannot  he  given  to  this  constitutional 
"definition  of  treason,  and  the  requiring  such  full  proof  for 
"  connction ;  and  declaring  that  no  attainder  of  treason,  shall 
"  work  corruption  ot  blood  or  forfeiture,  except  during  the  life  of 
"  the  person  attainted. 

*' This  constitutional  definition  of  treason  is  a  question  of  law. 
"  Every  proposition  in  any  statute  (whether  more  or  less  dis- 
**tinct — whether  easy  or  difficult  to  comprehend,)  is  always  a 
"  questicm  of  law.  What  is  tlie  true  meaning  or  true  import  of 
'*  anv  statute,  and  whether  the  case  stated  comes  within  it,  is  a 
''question  of  law  and  not  of  fact.  Tlie  question  in  an  indict- 
'^  ment  for  levying  war  against,  (or  adhering  to  the  enemies  of) 
'•  the  United  States,  is  wlietlier  the  facts  stated  do  or  do  not 
*'' amount  to  levying  war,''  witliiu  the  c<>ntenq)lation  and  con- 
•^  struction  of  the  constitution.  It  is  the  dutv  of  tlie  court  on 
"this  case,  and  in  all  (criminal  cases,  to  state  to  tlie  jury,  their 
'N>pinion  of  the  law  arising  on  the  facts ;  hut  the  jury  are  to 
"decide  on  the  present  and  in  all  criminal  cases,  Loth  the  law 
^'and  the  facts,  on  their  consideration  oi  the  whole  case. 

'*  It  is  the  opinion  of  the  court  that  any  insurrection  or  rising 
'•of  any  body  of  people  within  the  United  States,  to  attain  or 
**  effect,  by  force  or  violence,  any  object  of  a  (/rent  puMIc 
^"^  nature  or  o\'  j)uhllc  (iml  fjeneral  {or  natio/taf)  concerUy  h  a 
"levvint^  of  war  airainst  the  United  States,  within  the  contem- 
''plation  and  construction  of  the  contitltatloiK 

"  On  this  general  position  the  court  are  of  opinion  that  any 
*'  such  insurrection,  or  rising  to  resist,  or  to  prevent  hy  force  or 
^' violence^  the  execution  of  any  statute  of  the  United  States, 
'*for  levying  or  collecting  taxes,  duties,  imports  or  excisef ;  or 
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for  calling  forth  the  militia  to  execute  the  laws  of  the  Union, 
or  for  any  other  object  of  a  general  nature  or  national  con- 
cern, under  any  pretense,  as  that  the  statute  was  unjust,  bur- 
thensome,  oppressive  or  unconstitutional,  is  a  levying  of  war 
against  the  United  States,  within  tlie  contemplation  and  con- 
stniction  of  the  conHitutlon, 

"  The  reason  for  this  opinion  is,  that  an  insurrection  to  resist 
or  prevent  by  force  the  execution  of  (oiy  ^taiitU  of  the  United 
St4ites,  has  a  clirtct  tcmlenrtj  to  dissolve  all  the  bonds  of 
society  to  destroy  all  order  and  all  laws ;  and  also  all  security 
for  the  lives,  liberties  and  property  of  the  citizens  of  the 
United  States. 

'*  The  court  are  of  opinion  that  the  assembling  bodies  of 
men,  armed'  and  arrayed  in  a  warlike  manner  for  jmrposes 
only  of  aj)/'iv(fte  n(Uifri\  is  not  treason  ;  although  the  judges 
or  other  peace  ofticei's  should  be  insulted  or  resisted,  or  even 
great  outrages  committed  to  tlie  ]>ersous  or  j)r(>perty  of  our 
citizens. 

"  The  true  criterian  to  determine  whether  acts  committed  ai*e 
treason,  or  a  Ic.-.s  offence,  (as  a  riot)  is  the  quo  an'nno  or  the 
intention  with  which  the  ])coj)lo  did  asseml)le.  When  the 
intention  is  un Ire  fill  or  general  as  to  eflect  some  object  of  a 
general  pidJic  nature,  it  will  be  treason,  and  cannot  be  con- 
sidered, construed,  or  reduced  to  a  riot.  The  commission  ot 
anv  numl>er  of  felonies,  ri(>ts,  or  other  misdemeanors,  cannot 
alter  their  nature  so  as  to  make  them  amount  to  treason — and 
on  the  other  hand  if  the  intention  and  acts  combined  amount 
to  treason,  thev  cannot  be  sunk  down  to  a  felon v  or  riot.  The 
intention  with  which  anv  acts  (as  felonies,  the  destruction  of 
property  or  the  like)  arc  done,  will  show  to  what  class  of 
crimes  the  case  belongs. 

'*The  court  are  of  opinion  that  if  a  l)ody  of  ])eople  conspire 
and  meditate  an  insurrection  to  resistor  o])pose  the  execution 
of  any  statute  of  the  I'nited  States  by  force,  that  they  are  only 
guilty  of  a  "  high  misdemeanor,  but  if  they  proceed  to  carry 
such  intentions  into  execution  bv  force,  that  thev  arc  ^liltv 
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"of  the  treason  of  levying  wiir,  and  the  quantniii  of  the  force 
^employed  neither  lessini.s,  nor  increases  the  crime,  by  one 
liimdred  or  one  thousand  persons  is  wholly  innnaterial. 

*'The  court  are  of  opinion  that  a  conihination  or  conspinicy 

^*  to  levy  war  against  tlie  United   States,  is  not  treason,  unless 

*'  comhined  witli  an  attempt  to  carry  such  combination  or  con- 

*'  spiraey  into  execution  ; — some  actual  force  or  violence  must  he 

'*  used  in  pursuance  of  such  design  to  levy  war — but  that  is  al- 

'*  together  innnaterial  whether  the  force  used  is  sufiicient,   to 

*"  eifectuate  the  object;  any  force,  connected  with  the  intention, 

**  'vrill  constitute  the  crime  of  lev  vine:  war. 

'•To  support  the  ])resent  indictment  against  the  prisoner  at 
**  the  bar,  two  facts  must  be  found  to  vour  satisfaction — First, 
**"  that  some  time  before  the  findiuir  of  the  indictment,  therc  was 
*  «n  insurrection  (or  ris'ing)  of  a  body  of  ])eo])le  in  the  county 
''^  of  Northampton,  in  this  state,  anrl  with  intent  to  oppose  and 
prevent,  by  means  of  intimidation  and  violence,  the  execu- 
tion of  a  law  of  the  United  States,  entitled  '*  an  act  to  provide 
"  lor  the  valuation  of  lands  and  dwelling  houses — the  enumera- 
'tion  of  slaves  within  the   United  States ;''  or  of  another  law 
of  the  United  States,  entitled  *'  an  act  to  lav  and  collect  a 
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direct  tax  within  the  I'nited  States/'  and  that  some  acts  of 
"S'iolence  were  conunitted  l)y  some  of  the  people  so  assembled, 
Avith  intent  to  oppose  and  prevent,  by  means  of  intimidation 
^nd  violence,  the  execution  of  both,  or  of  one  of  the  siiid  laws 
*"   *^f  Congi'ess. 

**  In  the  consideration  of  this  fact,  vou  arc  to  consider  and 
determine  with  what  extent  the  people  assembled  at  Bethle- 
lem,  whether  to  efiect  by  force  a  public  or  a  private  measure. 

**  The  intent  with  which  the  people  assembled  at  Bethlehem 
*n]Sorthampton,  is  a  necessary  ingredient  to  the  fact  of  assem- 
bling, to  be  proved  like  any  other  fact,  by  the  declarations  of 
those  who  assembled,  or  by  acts  done  by  them.  When  the 
<liiestion  is  what  is  *  a  man's  intent,'  it  may  be  prove<l  l)y  a 
number  of  connected  circumstances,  or  by  a  single  fact. 

*'  If  from  a  careful  examination  of  the  evidence,  you  shall  be 
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"convinced  that  the  real  object  and  intent  of  the  people assem- 
"  bled  at  Bethlehem,  was  of  a  public  nature,  which  it  certainly 
".was,  if  they  assembled  with  intent  to  prevent  tlie  execution 
"  of  both  the  above  mentioned  laws  of  Congress,  or  either  of 
"  them,  it  must  then  be  proved  to  your  satisfaction  that  the 
"prisoner  at  the  bar  incited,  encouraged,  promoted,  or  assisted 
"  in  the  insurrection  or  rising  of  the  people  at  Bethlehem,  and 
"the  terror  they  carried  with  them,  with  intent  to  oppose  and 
"  ])revent,  by  means  of  intimidation  and  violence,  the  execution 
"  of  both  the  above  mentioned  laws  of  congress,  or  either  of 
"them;  and  that  some  force  was  used  by  some  of  the  people 
"asseml)led  at  Bethlehem. 

But,  sir,  the  construction  given  on  the  trial  of  Fries,  to  the 
language  of  the  clause  of  the  constitution  of  the  United  States, 
establi.shes  the  construction  to  be  given  to  the  language  in  the 
constitution  of  Xortli  Carolina,  the  words  used  being  the  mine. 
Treason  or  insun*ection  here,  against  the  government  of  the 
state  under  our  constitution,  is  preci.sely  the  same  as  treason  or 
insurrection  against  the  government  of  the  United  States  mider 
the  federal  constitution.  So  sir,  I  object  to  any  evidence  such 
as  is  ]n'oposed  to  be  elicited  by  the  (juestion,  until  it  shall  be 
shown,  as  was  re(]uired  to  be  shown  in  the  trial  of  Biut,  where 
it  was  alleged  that  there  was  a  conspiracy  to  commit  treason, 
that  there  has  been  some  overt  act  of  treason  connnitted.  On  the 
ord(»r  of  intrcxlucing  evidence,  it  was  held  on  the  trial  of  Burr 
that  the  party  should  slu^w  some  overt  act, — levying  war  and 
that  until  thev  had  done  that  it  was  futile  to  consume  the  time 
of  the  court  in  talking  about  a  conspiracy.  If  the  conspiracy 
was  to  lew  war  thev  must  first  show  an  overt  act  of  insurrec- 
tion  and  then  the  evidence  nn'ght  be  permitted  to  prove  that 
the  conspiracy  was  not  intended  for  any  ])rivate  purjx)se  but 
was  intended  for  the  broader  purpose  of  resisting  the  authority 
of  the  government.  I  say  therefore  that  this  is  an  important 
question  in  this  case. 

The  CHIEF  JUSTICE.    The  presiding  officer  woidd  state 
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to  tLe  counsel  that  tlie  half  hour  prescribed  by  the  niles  is 
conchided. 

Senator  WAEREN.     Mr.   Chief  Justice  I  think   tlmt  tlie 
discussion  can  not  be  confined  within  the  time  alK)tted  bv  the 
rule;  and  as  this  is  one  of  the  most   important  (|uesti«)ns  that 
will  arise  in  the  progress  of  the  trial,    1  move  that  the  time  f«)r 
dijicussion  be  extended  indelinitelv.     For  mv  imrt   1   desire  to 
War  a  full  discussion  of  the  subject. 
A  sufficient  nunil>er  secondiiiji:;  the  motion. 
The  CHIEF  JUSTICE  ]>ut  the  (lucstiou  on  the  motion  of 
H?nator  AVarren  an<l  it  was  decided  in  the  atliruiMtivc. 

Mr.  GRAHA^r,   Iresumini::.  ]     I   merely  desire  Mr.  Chief 
Justice,  to  call  attention  to  some  otlier  autlioritics  which  I  Itave 
'lot  here  at  this  moment  but   thov   will   be  here  durini^  the 
<-*<>iira»  of  the  discussion.     AVe  are  very  c(Mn'ident  in  tlii'  (Opinion, 
f  Mat  we  can  maintain  tlie  jnjsition  upon  authority  that  insurrec- 
tion is  treason   and  that  indess  an  overt  act  ot  resistance  t<»  the 
^«->vomnient  by  arme<l  force  be  showu,  there  caii  be  no  pretence 
*'t"  insurrection,  no  matter  what  otlences  may  have  been  com- 
'^^ittcd  in  the  wav  of  riots,  murders,  or  anv-tluiiir  el^e.     Thev 
•^•Hii^uat  to  nothiii;;  in   an   investi'^ation  ot  whether  there  wHh 
*^i*   was  not  an  insurrection,  without  tlie  other  evi<|fnce. 

^Ir.  r>()Yl)EN.     !Mr.  Chief  Justice,  I  concur  witli  the  coim- 

"^^1  lur  the  mana*i;ers  who  has  just  jiddressed  you,  that  this  is  a  most 

^^*  iportant  (piestion  and  I  feel  under  obli«i:atious  to  the  court  tor 

^^*^vin;r  extended   the  time  for  its  dir-cussion   indelinitelv.     I 

*^**~»k  upon  it  as  the  counsel  does  as  the  great  (piestion  in  the 

In  order  to  comprehend  the  purport  of  the  point  raised  I 

^^^s^ire  that  von,  Mr.  Chief  Justice  and  seuatoi^,  should  under- 

*'^2"in(lthegn>und  on  which  the  interrogatory  is  asked  the  witness. 

^    is  alleged  on  the  part  of  the  resi)ondent,  that  there  were 

^  ^<:!ret  societies   or  organizations  in   the  county  of  Alamance, 

^'^iisisting  of  hundreds  of  men — perhai)s  the  majority  of  the 

^  ^ters  ot  that  comity — that  their  object  was  as  we  allege,  not 

^^  take  vengeance  upon  any  i)articuhir  individual,  but  to  defeat 


316  COITBT  OP  IMPEACHMENTS. 

tlie  execution  of  the  laws.  One  was  known  by  the  name  of  the 
*^  White  Brotherhood."  That  name  is  significant  and,  as  one 
can  see,  shows  to  you  what  was  its  object.  As  w^e  allege  and 
expect  to  prove  its  object  w^as  that  the  laws  in  force,  giving 
rights  to  the  colored  people  were  to  be  annulled  and  destroyed 
by  the  operation  of  this  secret  organization.  Another  association 
was  called  the  "  Constitutional  Union  Guard,"  and  we  expect 
to  show  that  in  this  association  the  members  were  sworn  by  the 
most  solemn  oaths  w^hen  they  came  into  it,  to  stand  by  the 
constitution  of  tlie  irnitcd  States  and  the  constitution  of  the 
state  of  North  C.^arolina  as  those  instruments  existed  previous 
to  Ihe  acts  of  reconstruction;  that  their  object  was  in  fact  to 
resist  all  those  laws  touching  reconstruction  so  far  as  they  exist 
in  North  Carolina  and  to  deprive  the  colored  race  of  their 
rights  as  secured  under  our  present  constitution  and  laws. 

That  we  sav  was  what  the  Union  Guard  was   swoni  to  do 

I- 

under  most  solemn  oaths.  Tlien  there  was  the  "  Invisible  Em- 
pire." That  name  itself  is  very  significiint.  The  Invisible 
Empire  was  to  be  an  Empire  within  an  Empire.  Its  mem- 
bers were  to  act  secretly  and  their  ol)ject  was  to  set  up  an 
Empire  to  overthrow  and  resist  all  these  laws  of  reconstniction 
and  destrov  their  effect  l)v  this  secret  combination.  AVe 
expect  to  offer  full  testimony  before  this  court  to  show  that 
these  influences  existed  ;  and  the  first  point  in  this  case 
is  to  show  that  these  three  secret  organizations  did  exist 
in  the  county  of  Alamance.  I  put  the  question  expecting  to 
prove  not  only  that  they  organized  these  societies  here,  but 
with  the  vers'  objects  which  I  have  stilted  and  tliat  they 
attempted  to  carry  out  their  objects  by  force — seizing  white 
men,  who  were  standing  by  the  reconstruction  laws,  and  hang- 
ing them ;  by  seizing  colored  men  and  chastizing  them ;  by 
fifties  if  not  by  hundreds  they  committed  these  act  of  violence, 
and  their  sole  object  was  to  annul  the  reconstruction  law^s  and 
the  amendment  of  the  state  constitution  of  North  Carolina  by 
w^hich  colored  men  were  given  political  rights. 

The  questtion  I  say  was  asked  with  that  view,  and  how  are 
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we  met  ?  We  are  met  by  reply  that  this  would  not  eonstituti* 
'^treasoQ.''  To  that  I  respond  by  saying  tliat  there  were  large 
numbers  engaged  in  these  secret  organizations  and  their  veiy 
object  was  to  overthrow  the  laws  of  the  country  and  prevent 
their  execution.  It  is  true,  tliese  men  went  in  companies  of 
fifties  and  hundreds  and  endeavored  to  carry  out  their  unlawful 
purposes  in  such  a  way  as  to  prevent  detection.  But  that,  they 
say,  does  not  constitute  treason  as  they  understand  the  laws 
of  the  United  States  and  does  not  constitute  treason  against  the 
state  of  Nortli  Carolina.     I  contend  that  it  does. 

But  I  have  another  answer  which  I  will  make  first.  It  i*i 
no  matter  whether  this  constitutes  treason  or  not.  The  act  oi' 
tfamiary  21Hh,  1870,  provides  "  tliat  the  governor  is  herebv 
"authorized  M'henover  in  his  judgment  the  civil  authorities  in 
*'any  county  are  unable  to  protect  its  citizens  in  the  enjoyment 
"of  life  and  proj^erty,  to  declare  such  county  to  be  in  a  state  of 
"ii^urrection  and  to  call  into  active  service  the  militia  of  tlu' 
"  state  to  such  an  extent  as  may  become  necessary  to  8llpprc^^ 
"snch  insurrection  ;  and  in  such  case  the  governor  is  turthci' 
"authorized  to  call  uix>n  the  presjident  for  such  assistance  if  any, 

as,  in  his  judgment,  may  l>e  necessiiry  to  enforce  the  law." 
^ow  whether  what  we  expect  to  show  comes  up  fully  to  tlu- 
oeiinition  of  treason  under  the  laws  of  the  I'nited  States,  is  not 
^nemain  question  in  this  case.      The  (juestion  is  whether  it  i.^ 
insurrection  under  the  definition  contained  in  this  act.     For 
t'^e  li^slature  have  made  a  definition  ot  what  is  to  be  termed 
'nsurrection  in  North  Carolina.     The  gentleman  shakes  his 
"cad.    He  may  dissent  when  his  time  conies;  but,  sir,  I  sa v 
that  North  Carolina  has  underbiken  to  determine  by  its  legisla- 
ture wliat  shall  constitute  insurrection  in  North  C'arolina,  and  it 
is  indiiierent  whether  it  be  treason  according  to  the  laws  of  the 
Tnited  States  or  not.     And  as  the  question  is  whether  it  is  insur- 
it^'on,  the  great  question  now  is,  ( and  we  expect  to  satisfy 
the  court  beyond  a  doubt  of  the  fact,)  whether  that  very  state 
of  tilings  existed  in  Alamence  Mhich  was  contemplated  by  act 
of  the  l^islature,  and  which  authorized  the  governor  if,  in  his 

22 
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opmion,  there  was  ench  an  ineniTeetion  to  call  forth  the  militia 
to  snppresB  it,  and  if  neoesaaiy,  also  to  call  upon  the  president 
to  aid  him. 

There  can  be  nothing  clearer  to  my  mind  than  tliat  the  leg- 
islature had  the  power  to  make  this  definition  of  insurrection, 
and  it  is  a  matter  of  perfect  indifference  to  mj  client,  so  &r  as 
this  case  is  concerned,  to  determine  whether  it  woidd  amount 
to  treason  under  the  laws  of  North  Carolina,  or  under  the  laws 
of  the  United  States,  for  I  take  it  for  granted,  that  no  man,  no 
governor,  or  officer,  is  to  be  impeached  for  attempting  to  carry 
out  an  act  of  the  legislature ;  in  other  words,  no  officer  is  to  be 
impeached  for  an  honest  mistake  in  judgment.  I  say,  then, 
that  this  act  of  the  assembly  contemplated  the  very  state  of 
things  which  existed  in  the  county  of  Alamance  at  the  time 
the  proclamation  was  issued  and  at  the  time  the  governor  took 
military  possession  thereof,  as  I  say  lie  had  a  right  to. 

I  ^vill  first  call  the  attention  of  the  court  to  this  distinction  : 
according  to  the  constitution  of  the  United  States,  it  is  congress 
which  has  the  power  to  call  out  the  militia  or  call  for  troops  to 
put  down  insurrection.  Our  constitution  makes  it  different. 
This  power  is  entrusted  to  the  governor  by  our  organic  law, 
and  he  had  a  right  under  it  as  well  as  by  this  act,  when  in  his 
judgment  there  was  an  insurrection,  to  call  out  the  military  as 
he  might  have  done  without  the  aid  of  the  legislature.  But  he 
saw  proper  to  do  no  such  thing ;  he  waited  until  the  l^slature 
had  defined  what  would  constitute  insurrection  in  North  Car- 
olina and  what  would  authorize  him  to  declare  the  county  in  a 
state  of  insurrection,  to  call  for  the  military ;  so  that  whether 
this  be  treason  strictly  so  called,  is  a  matter  not  necessary  to  be 
determined  here.  But,  in  my  judgment,  we  shall  be  able  to 
show  beyond  all  controversy,  I  think,  that  this  was  ti'ea^on 
under  the  laws  of  the  United  States  and  as  defined  in  the  laws 
of  North  Carolina.  What  do  we  allege  was  the  object  t  It  was 
to  prevent  the  enforcement  of  that  part  of  the  constitution  which 
secured  to  the  colored  race  their  political  rights.  That  was  the 
object  as  we  allege.    And  what  is  the  answer  they  give  to  this  ? 
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Why,  if  hundreds  or  thousands  combine  and  attempt  the 
accomplishment  of  this  object,  in  disgnise  and  in  the  night  time, 
it  does  not  amonnt  to  treason.  Can  the  law  be  so  nnjnst  to 
itself  as  to  adopt  such  a  definition  as  that!  Instead  of  its 
being  a  definition  in  favor  of  these  insurgents,  it  is  directly 
against  them.  The  reason  of  the  law  would  make  it  worse  for 
them  and  make  it  a  still  stron^r  case  of  insurrection  that  they 
should  attempt  to  do  it  by  hundreds  and  thousands  in  the  right 
time  and  in  disgnise,  by  which  their  persons  could  not  be 
known  and  could  not  be  identified.  Bear  in  mind  that  the 
object  is  resistance  to  the  laws,  not  individual  vengeance; 
for  that  is  not  what  we  allege  at  all. 

This  question  of  treason,  Mr.  Chief  Justice,  has  l)een  sprung 
npon  us,  and  we  are  not  prepared  to  argue  it  at  this  moment. 
It  is  the  great  question — the  all -important  question  of  the  case, 
^d  I  trust  it  will  not  be  settled  here  to-dav  bv  the  decision  of 
this  tribunal;  that  we  will  have  an  opportunity  not  only  to 
faiss  it  until  the  time  arrives  for  an  adjournment  to-day, 
but  that  this  will  be  the  ])usiness  of  to-morrow,  and  that  wo 
^  be  enabled  to  look  fully  into  the  subject  and  be  allowed  to 
produce  our  authorities. 

The  whole  case  turns  upon  the  decision  of  this  question.     If 

^e  are  not  permitted  to   show   that  there  were  these   secret 

wmbinations,  and  that  they  were  entered  into  for  the  purposes 

which  I  have  declared  in  this  case,  the  balance  of  the  time 

occupied  must  be  short ;  so  that,  it  being  the  main  jjoint  of  the 

case,!  trust  every  indulgence  will  be  granted  to  the  respondent, 

that  each  of  his  counsel  mav  have   full  time  to  examine  and 

to  submit  to  this  high  court  his  views  upon  the  subject. 

These  are  off-hand  remarks,   made  without  any  expecta- 
tion that  the  case  was  to  come  to  this  point  to-day. 

Mr.  MERRIMOX.  Mr.  Chief  Justice  and  senators,  I  join 
in  the  regret  of  the  learned  counsel  that  we  were  not  advised 
by  some  means  that  the  point  now  under  consideration  would 
be  raised  to-day,  so  that  the  authorities  might  be  produced  in 
support  of  such  arguments  as  may  be  submitted  on  either  side. 
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With  all  respect  to  my  venerable  friend  who  has  addresded 
the  court,  I  can  but  wish  that  he  had  argued  the  case  a  little 
more  and  not  stated  quite  so  much.  He  has  made  a  very  good 
speech,  but  he  has  consumed  nearly  all  the  time  in  stating  what 
he  expects  to  prove.  I  do  not  want  to  anticipate  what  he  expects 
to  prove,  but  I  desire  to  debate  the  naked  question  before 
the  court. 

In  the  first  place,  it  is  alleged  in  the  fii-st  two  articles  of 
impeachment  tliat  the  accused  proclaimed  the  inhabitants  of 
Alamance  and  Caswell  counties  in  a  state  of  insun^ection.  The 
articles  declare  that  tliat  act  on  his  ]>art  ^^"a8  wilfully  and  cor- 
ruptly talse — that  in  fact  there  was  no  iii3un*ection  in  either  of 
these  counties.  According  to  the  general  prinefpJes  of  law, 
any  evidence,  tending  to  sliow  that  there  was  jin  insurrection  is 
competent,  and  it  is  equally  manifest  that  no  other  evidence  in 
the  first  instance,  is  competent  in  that  respect.  In  this  view^ 
it  becomes  a  matter  of  the  gravest  importance  to  determine 
M'hat  is  insurrection ;  for  if  the  respondent  here  offers  evidence 
to  show  that  there  were  combinations  in  the  counties  of  Ala- 
mance and  Caswell,  or  to  show  that  offences  were  committed 
which  do  not  constitute  insurrection,  I  a})preliend  that  it  is- 
very  clear  that  such  evidence  is  not  com}.>etent,  and  there  can 
be  no  pretence  that  it  ought  to  be  heard  in  court. 

It  seems  to  me,  sir,  with  all  ivspect  to  my  brethren  on  the 
other  side,  that  they  misapprehend  what  is  meant  under  [the 
constitution  of  the  Fnited  States  and  the  constitution  of  the 
state  of  North  Carolina  ]>y  insurrection,  and  that  they  are 
comfounding  insurrection  witli  otlier  offences  known  to  tlie 
laws  as  well  as  to  the  constitution  of  both  governments.  There 
is,  sir,  such  an  ofience  as  a  "  rout."  When  tliree  or  more 
persons  assemble  together  for  the  purpose  of  doing  some  unlaw- 
ful act,  and  they  disperae  without  doing  it,  it  is  a  rout.  Then 
too,  there  is  a  "  riot."  When  three  or  more  pei'sons  assemble 
to  do  some  unlawlul  act  and  they  proceed  to  do  that  unlawful 
act,  that  is  a  riot. 

It  is  important,  sir,  in  view  of  the  argument  I  propose  Ik^ 
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RAmiit,  to  keep  tliese  Ssfinirfions  in  view.  Tliere  ib  a  '^rout*^ 
-HA  aflsemblage  to  do  an  nnlawful  act,  nnd  the  offenders  dit>- 
pene  without  aceoinplislnng  it.  Tliere  is  a  "  riot" — an  ai^ 
semblageto  do  an  nnlawful  act,  which  they  proceed  to  accoiii- 
pKah.  If  tlie  nnlawfal  assemhlage  is  to  kill  a  man,  and  they 
do  idn  him,  the  act  is  a  riot  and  the  offenders  may  l>e  tried  for 
that  offence.  So,  if  there  were  an  organizjition  to  kill  one 
party,  k>  drown  another,  and  to  whip  and  scourge  fifty  others, 
and  persons  assemhled  to  do  thie  did  not  accomplish  their  pur- 
pose, but  dispersed  without,  their  act  is  a  rout.  But,  sir,  no 
lawyer  would  say,  if  instead  of  dispei'sing,  they  had  gone  on 
and  killed  and  drowned  and  scourged,  their  act  would  be  an 
inrarrection.  The  offences  of  riot  and  insurrection  are  entirclv 
distinct,  as  much  so  as  night  and  day,  and  the  rules  of  law  ajv 
plicable  to  insurrection  are  as  well  laid  down  by  courts  as  arc 
anyotlier  rules  which  obtain. 

What  then  is  an  insurrection  ?     An  insurrection  is  where 
there  is  a  combination  for  the  purpose  and  with  the  view  to 
^^  the  government ;  for  insurix^ction  is  a  crime  leveled  at 
the  goveniment  directly.     I  apprehend  that  the  technical  dis- 
tinction   between    insurrection  and    treason    is    about   this: 
^here  there  is  a  combination    to  resist   a   particular  law,  as 
for  the    collection    of    taxes,    and    that    particular    law    is 
registed  by  force  and  oi>en  violence,  that  is  insurrection.     If 
there  is  a  general  movement  against  the  government,  with  the 
purpose  of  overturning  it  or  destroying   any  of  its  absolute 
powers  as  a  government,  and  force  is  employed  to  that  end, 
then  it  amounts  to  treason.     The  distinction  between  treason 
and  insurrection  is  a  verv  nice  one  indeed.     I  do  not  know  of 
any  other  difference  than  the  one  I  have  stated,  if  there  be  anv. 
Where  there  is  opposition  to  a  particular  law,  or  a   p.  rt    ular 
class  of  laws,  and  there  is  a  combination  of  citizens  to  prevent 
their  execution,  and  they  proceed  to  resistance  by  force  and 
violence,  that  resistance  does  not  go  to  the  life  of  the  govern- 
ment, and  the  offence  is  only  insurrection.     But  where  the 
unlawful  combination  is  to  resist  the  government  in  a  matter 
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that  is  vital  to  its  existance,  then  the  act  of  resistance  beo(Hnes 
treason.  This  definition  of  insurrection,  it  seems  to  me,  is  not 
only  in  accordance  with  the  common  sense  view,  but  it.  is  that 
which  is  understood  in  this  country  and  in  England.  And  I 
beg  to  refer  to  two  authorities  which  happen  to  be  at  hand, 
and  the  first  is  that  of  Webster  as  found  in  liis  unabridged 
dictionary  in  tliese  words : 

'^  A  rising  against  civil  or  political  authority ;  tlie  open  and 
'^  active  opposition  of  a  number  of  persons  to  the  execution  of 
"  law  in  a  city  or  state.  It  is  equivalent  to  sedition,  except 
^'  that  sedition  expresses  a  less  extensive  rising.  It  difters  from 
'^  rebellion,  for  the  latter  expresses  a  revolt,  or  an  attempt  to 
"  overthrow  the  government,  &c.'' 

Tliat  seems  to  me  to  embrace  the  distinction  I  insisted  upon 
^  moment  ago.    Then  he  adds : 

"  Insurrection  is,  however,  used  with  such  latitude  as  to  com- 
"  prehend  either  sedition  or  rebellion." 

It  is  manifest  that  Webster,  in  determining  upon  his  defini- 
tion, has  drawn  upon  the  legal  definitions  contained  in  the 
books  and  from  the  decisions  of  the  judges,  in  order  to  make 
it  as  he  has.  I  read  next  from  one  of  the  highest  authorities. 
Vattel  on  the  Laws  of  Nations,  288 : 

"  If  the  rage  of  the  malcontents  be  particularly  leveled  at 
"the  magistrates  or  oUier  officers  vested  with  tlie  public 
**  authority,  and  they  proceed  to  a  formal  disobedience  or  acts 
"  of  open  violence,  tliis  is  called  sedition ;  when  it  spreads, 
*^when  it  infests  the  majority  of  the  inhabitants  of  a  city  or 
^^  province,  and  gains  such  strength  that  even  the  sovereign 
"  himself  is  no  longer  obeyed,  it  is  usual,  &c.,  to  distinguish 
*^  such  disorder  by  the  name  of  insurrection." 

I  apprehend  that  in  all  of  the  authorities  in  England  or  iu 
this  country,  whether  we  have  reference  to  the  authorities  of  im* 
der  the  federal  government  or  under  state  governments,  a  no 
more  thorough  and  precise  definition  could  be  given  of  inaurrec- 
tionthaijL  ia  contained  in  those  two  which  I  have  cited  from  Wel>' 
jBter  and  from  Yattel 
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In  order  to  determine  wliat  inanrreetion  is  in  the  eye  of  our 
itate  constitution,  whero  else  should  we  go  but  to  the  consthu- 
tiou  of  the  United  States  And  to  the  authorities  which  have  ex- 
pounded it?    Where  else  shall  we  look  other  than  to  England, 
that  country  from  which  ¥^  derive  6ur  notions  of  law  mainly, 
to  seek  an  exposition  of  what  is  meant  by  that  term  as  incorpo- 
rated into  our  own  constitution  ?     I  apprehend  no  where  else. 
^Vlien  we  see  the  word  in  our  constitution  we  treat  it  there  as 
meaning  exactly  what  is  meant  by  the  term  in  the  constitution 
of  the  United  States  and  as  used  in  England  for  the  same  pur- 
pose f<^  which  it  was  used  when  it  wan  incorporated  in  the 
constitution  of  the  United  States.   Tlien  how  has  it  been  treated  i 
How  has  it  been  understood  in  the  constitution  of  the  United 
States  ?    There  liave  been  various  insurrections  in  this  countrv. 
There  was  the  Shay  rebellion  which  was  an  open  defiance  of 
the  authority  of  government,  by  tlie  rising  up  of  an  army 
of  men  ^numbering  some   ten  thousand  to  subvert  tlie  law, 
"prevent  the  courts  from  being  held,  and  drive  lawyers  from 
the  exercise  of  their  profession.     It  was  not  a  combination  to 
do  it  merely,  but  an  actual  army,  and  the  proceeding  on  the 
part  of  this  army  was  to  prevent  the  holding  of  the  courts, 
snd  to  prevent  the  doing  of  such  acts  as  they  desired  to  pre- 
vent    Take  the  ease  of  insurrection  in  Khode  Island.   There 
was  Dorr  claiming  to  be  the  true  governor,  and  those  un- 
der him  claiming  to  be  the  lawful  ofiicers  of  the  state.     They 
assembled  in  force  to  the  numl)er  of  thousands,  organized  for 
the  express  purpose  of  subverting  the  government  which  was 
oiganized  under  the  old  charter — claiming  that  it  was  not  tlie 
lawful  goTemment  of  that  state.     They  said  that  the  people 
luid  held  a  convention,  that  that  convention  was  lavrfiilly  organ- 
ized, and  that  Dorr  was  the  lawful  governor  of  the  state,  and 
that  he  and  his  followers  appeared  in  open  resistance  to  the 
chartered  government. 

Then,  sir,  take  the  case  of  the  Whiskey  Insurrection  in  west- 
ern Pennsylvania,  that  oeeurred  in  the  days  of  Washington,  and 
when  I  say  that,  it  means  something,  because  he  and  his  compeers 
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made  the  oonstitntion  and  they  understood  what  vas  meant  br 
itf  and  above  all  other  men  thej  irere  the  ones  to  explain  its 
«  meaning.  That  insarreetion  went  on  for  weeks  and  months, 
and  its  supporters  sought  to  drive  the  revenne  officers  from  the 
state  of  Pennsylvania  and  prevent  them  irom  exercising  their  au- 
thority to  collect  tlie  taxes.  They  assembled  in  armed  force  for  the 
purpose  of  resisting  the  law,  and  this  was  permitted  for  months 
l)efore  the  region  was  declared  to  be  in  a  state  of  insurrection. 
The  civil  authorities  were  allowed  to  exercise  their  powers 
as  best  they  might,  and  it  was  not  until  montlis  had  passed  and 
the  civil  power  had  exhausted  itself  in  its  eiForts  to  carry  out 
the  law  tliat  the  proclamation  of  insurrection  was  issued.  Then 
the  military  were  called  in  aid,  but  officers  were  specially  sent 
along  to  have  the  charge  of  the  military,  so  as  to  see  that  they 
cooperated  with  the  civil  authorities  in  the  execution  of  dieir 
processes.     That  was  the  exposition  given  by  Washington. 

There  was  another  insurrection  in  Pennsylvania  of  a  similar 
character.  There  was  an  open  and  >iolent  rising  up  against 
the  officers  ot  the  law,  an  open,  notorious  declaration  tliat  tlie 
law  should  not  be  executed.  And,  sir,  every  case  in  this 
(country  and  every  case  in  England  tliat  can  be  dted  for  the 
purpose  of  showing  insurrection,  will  show  beyond  all  question 
or  equivocation  that  invariably  where  the  oifencc  was  termed 
insurrection  there  was  a  rising  up  against  the  government  to 
subvert  the  government  or  some  particular  law. 

So  here,  insurrection  imder  our  constitution,  means  a  com- 
bination— and  not  only  a  combination,  but  a  combination  to 
subvert  some  particular  law  or  laws,  or  to  subvert  the  govern- 
ment ;  or,  to  make  reference  to  the  suggestion  of  my  friend  on 
the  other  side,  to  subvert  the  reconstruction  act,  and  the  state 
government  organized  in  pursuance  of  tliat ;  and  tliere  must 
be  not  only  a  combination  to  do  it,  but  an  actual  rising  up  and 
exercise  of  force  to  that  end.  That  is  what  the  constitution 
means  by  "<  insurrection."  Insmrection  means,  with  reference  to 
the  statement  the  gentleman  makes,  that  there  sboidd  not  only 
be  a  purpose  to  subvert  tlie  reconstruction  acts  and  our  new 
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gOTemment  under  tfaeui,  bnt  tliat  the  pwrty  Actually  proceeded 
to  the  execution  of  their  purpose  with  aniied  force  in  resintance 
of  the  law.  If  tliey  can  bIiow  that  tlie  question  they  ask  is 
perfectly  competent. 

^'ow  my  learned  and  venerable  friend  on  the  other  side  has 
ttid  that  they  expect  to  show  there  M'ere  certain  secret  organi- 
zitiong  in  the  counties  of  Alamance  and  Caswell  for  tlie  pur- 
pose of  subverting  tliis  f^)vemnient.     If  they  can  show  any 
thing  of  that  sort,  it  is  competent  for  them  to  show  it,  provided 
tliev  show  first,  some  act  of  insurrection.     Thev  must  show, 
sir,  what  amounts  to  a  levying  of  war.     They  must  show 
tliat  diese  secret  organizations  there,  in  the  nigh  ttime  or  in 
the  day  time,  appeared  in  great  numbers  and  exliibited,  in  a 
violent    way,  a  purpose  of   resistance    to    the  laws.      They 
ctnnot  allow  that  A  B  was  killed,  tliat  C  I)  was  drowneil, 
and  that  £  F  was  whipped,  until  they  iirst  show  an  overt  act 
on  the  part  of  this  combination  or  some  of  its  meinl)ers  for  the 
parpoae  of  resisting  the  execution  of  the  law,  or  of  subverting 
tlte  state  government  under  the  reconstruction  actn.     That  doi*^ 
trine  was  expressly  held  by  Cliief  Justicre  Marahall  in  tlie  case 
of  Bnrr,  refered  to  by  my  learned  associate  a  few  moments  ngo. 
Tlie  existence  of  an  insurrection  is  the  point  here  at  isenc.     If 
thev  seek  to  show  an  insurrection,  thev  must  lii*6t  t^how  the  in- 
itial  steps  in  it — the  existanc*e  of  an  overt  act,  and  then  it  is 
^Miipetent  for  them  to  prove  what  particular  acts  were  done  in 
furtherance  of  that  insurrection,  as  that  a  certain   party  was 
A'illed,  tiiat  another  was  hanged,  another  drowned,  and  others 
whipped  and  scourged.     Ihit  in  the  otter  of  the  counsel  on  the 
part  of  the  respondent,  they  only  propose  to  show  that  there 
was  a  combination  to  whip  ]X)or  colored  men,  or  scourge   a 
particular  class  of  white  men  and  to  kill  others.     I  say  it  is 
utterly  incompetent  to  show  that,  unless  they  show  at  the  same 
time  that  this  wns  done  in  aid  of  an  insun*ection  ;  and  when 
thev  have  shown  the  existance  of  the  insurrection,  those  acts 
become  a  part  of  the  insnrreetionary  movement,  and  are  ad- 
iiiiasible.    They  are  not  competent  until  then,  1>ecanso  they 
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are  not  germain  to  the  charges  made  in  the  articles  of  impeach- 
ment. 

My  venerable  friend  seeing  the  force  of  this  argimoent  and 
understanding  the  law  as  we  understand  it  seeks  shelter  lor  the 
accused  behind  the  act  of  the  legislature  known  as  the  insurrec* 
tion  act  of  Korth  Carolina.  lie  says  that ''  if  we  cannot  show 
^^  there  was  an  insurrection  there,  as  understood  within  the 
^^  terms  of  the  constitution  of  the  United  States  and  England 
*^  nevertheless  the  legislatiu^  of  North  Carolina  has  undertaken 
'^  to  interpret  what  is  an  insurrection ;  they  have  passed  an  act 
"  conferring  on  the  governor  certain  powers  and  he  must  be  gov- 
''  erned  by  tiiat  act  and  these  legal  notions  of  insurrection 
^'as  understood  by  the  framers  of  the  constitution  and  the 
^  niakcre  of  our  laws  and  by  courts  of  justice  must  be  ignored." 
I  apprehend  tliat  that  idea  will  not  go  down  with  any  lawyer. 
I  say  that  such  a  suggestion  shocks  the  moral  sense  of  any  man 
who  has  any  regard  for  the  constitution  of  his  country.  I  ap- 
preliend  that  tlie  executive  has  too  much  intelligence  to  think 
that  such  an  explanatory  act  of  the  legislature  would  confer  upon 
him  one  mite  of  power.  I  give  him  credit  for  too  much  sense 
to  suppose  that  lie  could  act  upon  such  a  flimsey  pretense  or 
suggestion.  Suppose,  to  show  how  absurd  the  idea  is,  that 
this  act  called  the  insurrection  act  should  say  that  if  two  or 
three  men  should  assemble  together  and  agree  to  whip  C  1) 
that  shall  constitute  an  insurrection  and  the  governor  shall  have 
power  to  call  out  the  militia  to  put  down  that  insurrection ; 
Hrould  my  leaiiied  friend  pretend  that  that  was  an  insurrection 
contemplated  by  tlie  constitution  and  that  it  conferred  one  par- 
ticle of  power  upon  the  executive.  Yet  what  they  contend  for 
here  goes  the  whole  length  of  that  absured  proposition. 

They  say  that  the  passage  of  this  act  was  in  contemplation 
of  the  fistct  that  there  were  unlawful  assemblages  in  Alamance 
and  Caswell  counties  whereby  colored  men  were  abused,  and 
certain  white  men  were  abused  in  various  ways,  aud  tiiat  tlie 
act  was  passed  to  prevent  that  particular  class  of  offences, 
and  that  they  called  those  offences  insurrection;  and  they 
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empowered  Uie  governor   to   briug  out  the  luilitia  to  sup- 
prew  this    crime.      That  is    the    length    and    breadth   and 
eeeence  of  tlie  proposition  laid  down  by  my  learned  friend 
on  the  other  i»ide.     It  i8  too  IOO0O.    It  will  not  do.     It  if» 
ignorijig  the  conbtitutioQ.     It  is  such  a  inanifcttt  ignoring  of 
tlie  oiganic  law,  and  prostitution  of  the  power,  if  it  were 
inteDded  on  the  part  of  die  legislature,  that  it  amounts  to  noth- 
ings and  would  protect  nobody.     Who  would  undertake  to 
exercise  power  under  it  i     It  would  be  absolutely  null  and  void. 
But  my  friend  says  lie  expects  to  show  that  these  orgaiz^i- 
tions  to  which  he  alludes  were  for  the  purpose  of  subverting 
paUic  authority.     I  say  that  he  may  prove  their  acts,  but  he 
must  first  take  the  initial  steps  by  showing  that  there  was  an  insur- 
rection— open  violence  to  resist  tlie  law,  and  then  he  can  go  du 
and  show  these  particular  acts,  but  not  until  that  time.     lie 
tty8  that  the  issue  here  is,  whether  or  not  there  were  these 
particular  organizations  which  he  has  mentioned ;  and  it  that 
1%  determined  then   it  constitutes  an  insurrection  there,  as 
^derstood  in  the  United  States  and  England,  and  under  this 
act  in  Xorth  Carolina,  that  then  their  case  is  made  out  and 
tliey  make  good  their  defense.     I  deny  it  squarely  and  abso- 
lutely.    I  say,  that  if  the  senate  will  allow  them  to  go  into  evi- 
dence of  that  sort,  the  respondent  can  prove  anything. 

But,  sir,  let  us  consider  this  act  a  moment.     I  undertake  to 
saj  that  this  act  confers  no  such  power,  that  it  does  not  under- 
take to  confer  any   such  power  and  tliat  it  bears  no  such  con- 
action.     Let  us  look  at  the   question  under  the  light  of  the 
l^slation  that  has  been  had  tlieretofore  ;  and  in  tlie  tirst  place 
Jet  us  read  the  provision  about  insurrection. 

^^  The  governor  shall  be  the  commander-in-chief  and  have 
^^  power  to  call  out  the  militia  to  execute  the  law  '' — that  is 
the  first  thing  for  which  he  may  call  out  the  militia — '^  to  sup- 
press riots  '^ — Uiat  is  what  I  was  talking  about  awhile  ago — ^'  or 
insurrection  and  to  repel  invasion."'  He  may  use  the  militia 
for  these  purposes,  first  to  execute  the  law,  second  to  suppress 
riotSy  third  to  suppress  insurrection,  and  fourth  to  repel  inva- 
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Bion.  I  b^  to  call  die  attention  of  tlie  senate  to  the  fiust  tint 
the  act  in  its  very  terms  makes  a  distinction  between  a  riot  and 
an  insurrection.  The  fVamers  of  the  constitution  themselvea 
well  knew  the  distinction  between  tlie  two  and  therefore  the 
instrument  which  they  made  provides  tliat  the  governor  shall 
not  only  have  the  power  to  call  out  the  militia  to  suppress 
insurrnction,  but  to  suppress  riots  as  well^  if  there  should  be 
any  in  the  state  that  the  civil  authority  could  not  put  down. 
Suppose  there  were  a  secret  combination  to  whip  colored  men 
and  white  men  or  to  commit  murder — to  kill  every  man  of  a 
particular  class,  sir,  who  would  pretend  that  that  was 
an  insurrection.  No  man  who  understands  anything  about 
the  terms  used  in  our  constitution^  would  pretend  that 
such  a  combination  was  insurrection.  It  would  be  absurd 
to  do  so.  But  suppose  such  a  combination  existed  in  Alamance 
and  Caswell.  In  the  first  place  the  civil  authorities  must 
e.vhaust  their  power  to  suppress  it.  There  is  no  right  to  call  the 
military  out  to  suppress  it  until  the  civil  authorities  are  unable 
to  execute  their  offices.  Whenever  that  riot  becomes  so  pow- 
erful by  reason  of  the  numbers  engaged  in  it,  whenever 
thev  resort  to  such  force  by  wav  of  resistance  to  the  civil 
offiwrs — the  judges,  magistrates,  sheriffs,  constables  or  police 
officers — as  that  the  processes  of  the  court  cannot  run  and  that 
the  officer  with  his  ordinary  posse  cannot  arrest  the  rioters, 
then,  sir,  and  not  till  then,  the  governor  must,  in  the  exercise 
of  a  sound,  honest  and  patriotic  discretion,  use  the  militia  tor 
the  purpose  of  suppressing  the  riot.  So  in  the  case  of  an  insur- 
rection. When  the  insurrection  is  in  the  embryonic  state, 
when  those  engaged  in  it  are  simply  combining  for  an  unlawful 
purpose,  he  cannot  call  out  the  militia  to  suppress  it  as  an  iiisur- 
I'ection.  Such  a  thing  as  a  secret  insurrection  was  never  heanl 
of  in  this  country  nor  anywhere  else.  I  say  that  while  it 
remains  secret  and  inactive,  yea,  I  go  fiirther,  and  say  if  it  is 
inaugurated  by  open  violence  for  an  insurrectionary  purpose, 
even  then  the  governor  shall  not  call  out  the  militia  until  the 
civil  audiorities  have  exliausted  their  power  and  tlie  forces  of 
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the  insnrrectioniBffihave  l)ecoine  ao  great  tliat  the  civil  antliority 
Cannot  operate ;  then  it  in  his  ri^it  and  \m  dutv  to  tall  hack 
Upon  the  amied  foroe^  of  the  Btatc  to  maintain  the  Tnajeaty  of 
the  law.    And  even  then,  Fir,  that  the  niilitur}'  anthority  nnist 
onlv  come  in  aid  of  the  cinl  anthoritv.     Whv  do  I  uav  that  i 
Dccanse  by  provision  of  our  constitiition  martial  law  and  the 
absolute  snspendion  of  the  civil  anthority  cannot  prevail  in 
l^orth  Carolina.     Those  who  framed  this  constitution  ])rc)vided 
"tliat  under   no  contingency  vrdt>  the  writ  of  hcibeaH  ntrpttif 
±o  be  suspended.     Martial  law  is  the  a1)8olute  suspension  of 
civil   authorit.     Whatever  is  the  will   of  the  militarv  com- 
xiiander,  if  martial  law  is  proclaimed  in  Alamance  and   Cas- 
%vell,  becomes  the  law  for  the   time  heintjj  in  tliat  locality. 
Sut  imder  our  constitution,  martial  law  cannot  l>e  proclaimed, 
iPoT  in  terms,  it  states  that  the  writ  of  hifljeas  ctrrjnts  shall  not  l>e 
suspended.    What  is  that  writ  f     It  is  a  mandate  nmning  from 
s^  judge,  commanding  a  person  who  holds  a  person  in  custody 
tx)  bring  that  party  before  the  judge  to  the  end  that  his  deten- 
tion and  arrest  l>e  enquired  into  and  he  Ihj  turned  loose  if  he 
IS  unlawfully  held,  or  remanded  into  custody  if  he  is  justly 
held  by  warrant  of  law.     It  runs  everywhere.     It  runs  abso- 
btelv.     There  is  no  ciualifi cation  about  it  in  North  Carolina. 
If  there  be  no  sus|)en8ion  of  it  how  can  the  will  of  the  governor 
pre^*ail  under  martial  law,  for  he  is  bound  to  obey  the  writ  of  a 
jndge  to  bring  a  party  before  him.     Is  it  not  manifest  to  every 
North  Carolinian,  that  if  the  writ  of  ht^x.'a'H  vorptui  shall  never 
/«  suspended,  martial  law  can   never  prevail  within  the  limit^* 
of  this  state?     I   say,  theix?forc,  that  Avhen  an  insurrection 
{)ecome8  so  fonnidable  as  that  it  undertakes  to  resist  the  author- 
ity of  the  officers  of  the  law  and  when  the  militia  is  called  in« 
it  comes  in  as  an  aid  to  the  civil  authority  and  only  as  an  aid 
l^ecause  our  constitution  has  placed  this  limitation  niK>n  the 
powers  of  the  executive  and  very  wisely,  sir,  as  the  events  of 
last  summer  have  shown.     That  is  not  so  under  tlio  goveni- 
nient  of  the  United  States.    The  ordinary  MTit  of  habeas  eor- 
p^ts  runs  in  the  United  States,  but  martial  law  may  p^vail  when 


I 

380  comrr  of  niPEAcifMEiffTS.' 

the  congress  of  the  United  States  shall  provide  by  law  that  the 
writ  may  be  suspended  in  parti^nlar  localities  or  that  it  may  be 
suspended  all  over  the  Union ;  but  it  must  be  by  the  express 
andiority  of  the  representatives  of  the  people.  When  that  is 
attained  the  president  may  issue  his  proclamation  declaring 
nnder  the  constitution  and  by  virtue  of  the  act  of  congress,  that 
martial  law  shall  prevail.  Thereafter  the  writ  of  hcUbeoB  corpus 
is  silent  and  the  civil  voice  is  not  heard.  But  that  is  not  the 
case  under  the  constitution  of  the  state  of  North  Carolina,  as  I 
have  already  remarked. 

I  desira  to  detain  you  but  a  few  moments  longer  to  call  your 
attention  to  this  insurrection  act.  I  want  to  read  that  act  in 
connection  with  the  military  act  to  show  its  intent  and  meaning. 
Let  it  be  be  understood  that  at  the  time  our  government  under 
the  reconstruction  acts  of  congress  went  into  operation,  the 
militia  of  the  state  was  absolutely  disorganized.  We  only  had 
a  militia  unorganized  as  defined  by  the  constitution  itself,  and 
that  reorganization  of  it  was  difficult  when  it  is  considered  that 
our  free  population  was  greatly  enlarged  by  the  liberation  of  the 
slaves  of  the  state ;  and  legislation  was  necessary  in  order  to 
reorganize  the  militia  under  the  new  government,  so  as  to  consist 
of  colored  militia  in  their  place  and  white  militia  in  their  place, 
as  the  constitution  provided  that  the  militia  of  the  state  should 
consist  of  all  men  in  the  state  whether  white  or  black  over  21 
and  under  40  years  of  age. 

At  the  first  session  of  the  legislature  after  the  constitution 
went  into  operation,  an  act  was  passed  for  the  purpose  of 
organizing  the  militia,  which  is  chapter  22,  page  185,  acts  of 
1868.  It  goes  on  to  provide  how  the  militia  shall  be  organized, 
and  apprehending,  it  seems,  some  disorders  under  the  new 
government,  it  provided  for  a  detailed  militia — ^that  is,  upon 
the  certificate  of  five  magistrates  in  any  particular  county,  the 
governor  may  order  a  detail  of  so  many  men  to  go  into  that 
particular  county  for  the  purpose  of  aiding  the  civil  authorities. 
This  act  provides  in  terms  that  this  detailed  militia  shall  only 
be  used  in  aid  of  the  civil  authorities.    In  that  respect  the  act 
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is  only  in  afflmianoe  of  the  oonttitiition  which  provides  in  the 
same  langnage  that  it  shall  only  be  nsed  in  aid  of  the  civil 
authorities)  for  martial  law  cannot  prevail  for  any  other  pnrpose. 

It  goes  on  to  provide  furthermore  how  this  detailed  militia 
shall  be  organized,  how  it  shall  be  paid,  that  it  shall  wear  a 
paiticiilar  badge,  and  how  it  shall  cooperate  with  the  civil 
aathorities  in  the  execution  of  their  duties.  It  is  manifest  tliat 
it  was  intended  it  should  harmonize  with  the  constitution,  and 
that  it  was  enacted  in  pursuance  of  the  constitution  in  that 
respect.  Is  it  not  natural  to  infer,  and  is  it  not  the  rule  of 
constmction  that  where  an  act  is  passed  by  tlio  legislature  it 
shaQ  be  presumed  that  the  legislature  intended  to  make  it  con- 
form to  the  constitution  ?  It  is  not  only  a  rule  of  courtesy 
between  co-ordinate  branches  of  the  government,  but  it  is  a  rule 
of  law  that  where  an  act  of  the  legislature  will  bear  a  construc- 
tion that  conforms  to  the  constitution,  that  that  act  shall  receive 
that  construction,  and  that  another  construction  which  comes 
in  conflict  with  the  constitution  shall  be  ignored  and  repudiated. 
Therefore,  if  this  insurrection  act,  chapter  27,  page  64,  acts  of 
1869  and  '70,  will  bear  any  such  construction  as  will  make  it 
conform  to  the  organic  law  in  reference  to  insurrection  that 
constmction  must  be  put  upon  it,  and  that  is  the  only  one 
which  this  court  can  put  upon  it. 

But  let  ns  see  if  this  act  will  bear  such  a  constmction  as  to 
make  it  harmonize  with  the  provision  of  our  organic  law.  In 
order  to  make  it  conform  to  the  provision  of  the  constitution  to 
suppress  insurrection,  there  must  bo  actual  insurrection.  Will 
anybody  deny  that  proposition  ?  I  say  that  in  order  that  tlie 
governor  may  be  authorized  by  the  general  assembly  to  call 
out  the  militia  to  suppress  insurrection,  tliere  must  be  insurrec- 
tion as  defined  by  tlie  constitution  of  this  state  and  of  the  United 
States.  That  is  so  manifest  that  I  suppose  it  will  not  be  denied. 
fint  let  ns  see  what  this  act  provides : 

"  The  governor  is  hereby  authorized  and  empowered  when- 
"ever  in  his  judgment  the  civil  authorities  in  any  county  are 
*^  unable  to  protect  its  citizens  in  the  enjoyment  of  life  and 
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"propcrt}*,  to  declai'e  such  county  to  be  in  a  state  of  insaiTee- 
'^  tion,  and  to  call  into  activo  service  the  militia  of  the  state  to 
'^  such  an  extent  as  may  become  necessary  to  suppress  sudi 
"  insurrection." 

AVhat  does  tliat  mean?  What  construction  must  be  put 
upon  these  words  i  Every  senator  here  sitting  in  his  place  is 
a  judge.  According  to  the  rule  I  have  just  laid  down  tliis 
couil;  must  make  the  act  harmonize  with  the  constitution  if  it 
can.  It  provides  that  the  govenior  shall  have  jwwer  to  call  out 
the  military  to  suppress  insurrection.  The  fact  that  the  words 
are  inserted  "  whenever  in  his  judgement  the  civil  authorities 
"  in  any  county  are  unable  to  protect  its  citizens  in  the  enjoy- 
"  ment  of  life  and  property"  cannot  alter  tlie  definition  of  the 
word  insuiTeetion  and  why  ?  Because,  sir,  if  you  give  those 
words  tlie  force  and  eftect  of  what  is  meant  by  "  insurrection,' ' 
tlien  you  put  this  act  without  the  pale  of  the  constitution 
which  you  have  no  right  to  do  if  you  can  give  any  other  con- 
struction which  will  make  it  harmonize  with  the  constitution.  I 
say  then,  that  this  section  of  the  act  should  have  (and  mani- 
festly it  was  so  intended  and  no  other  construction  can  be  given 
to  it  than  that)  the  construction  contemplated  by  the  constitu- 
tion. And  what  is  that  'i  That  where  there  was  such  a  demon- 
stration on  the  part  of  any  portion  of  the  people  that  the  civil 
power  could  not  assert  itself,  in  that  contingency  it  would  be 
proper  for  the  governor  to  call  out  the  militia  to  sustain  the  civil 
authority  and  bring  insurrectionists  to  answer  for  the  oftenees 
they  had  committed,  not  against  the  individual  but  against  the 
goveniment.  I  say  that  this  act,  if  you  put  any  construction  upon 
it  which  is  to  conform  it  to  the  constitution,  provides  that  only 
in  case  of  insurrection  shall  the  governor  call  out  ti^oops. 

And  I  may  add  a  suggestion  here,  though  it  is  not 
material,  that  this  act  shows  another  thing ;  tliat  it  was  fmmed 
upon  the  militia  act  and  upon  another  act  in  reference  to  going 
masked,  &c.,  and  that  it  was  intended  that  the  militia  should 
coopemte  witli  the  civil  authorities  in  executing  the  law. 

So,  I  say,  sir,  in  the  first  place,  the  respondent  must  show  an 
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actof  insmrection — ^an  act  of  rising  up  against  the  government 
or  against  the  law  or  a  particular  class  of  laws  of  the  govern- 
ment, in  such  force  that  the  civil  authorities  cannot  operate  and 
perform  their  functions  without  the  aid  of  the  military ;  and 
when  thev  have  shown  that  the  sherilF  was  resisted  and  the 
jndge  was  resisted,  and  the  magistrates  were  resisted,  and 
the  police  were  resisted  by  such  force  that  the  })(>*<**<',  co//u't^(ff(.^ 
could  not  execute  a  process,  then,  sir,  tliey  liavo  shown  £«ucli  an 
insurrection  in  that  locality  as  would  warrant  the  governor 
issning  his  proclamation.  T  say  '*  locality "  for  he  cannot 
proclaim  a  "county"  in  insurrection.  There  is  no  j^hrasu- 
ology  in  the  constitution  that  authorizes  a  })roclaination  of  a 
county  in  insurrection. 

Let  me  repeat :  at\er  they  have  shown  that  there  was  a  coiuhina- 
tiontoresistthelaw,  that  there  was  an  overt  forcible  act  to  resist 
the  civil  autlioritiesand  that  were  unal)le  by  sijH)i<^e  comitatus  Xx^ 
^ake  the  insurgents  obey  the  law,  then  I  siiy  the  governor 
^sy  })v  virtue  of  the  constitution  and  bv  virtue  of  this  act, 
(though  the  act  is  unnecessary  as  it  only  conforms  to  the  con- 
^tutiou)  call  out  the  the  inilitary  in  aid  of  the  civil  authorities 
^Dd  restore  order  and  the  suj)remacy  of  the  law. 

I  wijih  to  advert  to  another  matter.     The  <^round  taken  bv  mv 
learned  friend  is  that  t!ic  executive  is  tlie   s(>Ie  judge  of  when 
there  ig  an  insurrection,  that  liis  action   shall  not  be  (|uestioned 
I>y  any  co-ordinate  branch   of  the   goverumeiit.     Sir,  the  hin- 
gaage  of  tlic  act  is  only  in   affirmanc-e   of  the  constitution  and 
Ao^^  not  enlarge  the  governor's   powers   beyond  what  they  are 
ill  the  constitution,  and  I  thank    (Jod   that  neither  the  legisla- 
tnre  nor  an V  other  authoritv   in   this   state   have   the  riirht  to 
confer  upon  the  executive  any  sucli  power.     The  idea,  I  sujh 
pose,  grew  out  of  the  ruling  of  the  chief  justice  in  the  sev- 
eral   matters    of   luthea^s    otrjxts  before    him.     When    these 
cases   were    pending    he   would   not    hear   discussion   as   to 
whether  there  was  insurrection  in  the  counties  of  Alamance 
and  Caswell.     He  said  that  he  could  not  enquire  in   this  col- 
lateral way  whether  there  was  or  was  not  an  insurrection  tliero 
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as  proclaimed  by  the  executive.  I  apprehend  that  if  the  chief 
justice  had  gone  further  and  had  undertaken  to  decide  whether 
or  not  this  court  for  the  trial  of  impeachments  have  power  he 
would  liave  said,  without  any  hesitation,  that  it  was  the  tribnnal 
to  determine  that  question.  If  the  position  assumed  of  the 
irresponsibility  ot  the  governor  imder  this  act  be  true,  then  it 
is  in  the  power  of  the  executive,  if  a  portion  of  the  people  are 
distasteful  to  him,  to  forthwith  declare  them  in  a  state  of  insur- 
rection and  l)y  military  power  emsli  out  their  liberties ;  and 
they  could  never  call  him  to  an  account  for  the  wrongs  he  had 
committed.  If  the  position  assumed  be  correct,  the  governor 
is  an  absolute  despot  accountable  to  nobody.  This,  I  say,  is  a 
a  doctrine  that  is  most  distasteful  to  American  citizens,  and 
especially  to  Xortli  Carolinians,  who  have  too  great  a  sense  of 
the  value  of  personal  freedom  to  consent  to  have  their  liberties 
thus  ]>laced  in  danger.  It  may  be  accepted  under  the  des- 
potisms of  Europe,  but  it  can  never  be  tolerated  for  one  mo- 
ment in  North  Carolina. 

AVHiat  I  wish  to  say,  sir,  is,  that  the  govenior,  while  he 
is  invested  with  these  higli  powers,  is  likewise  invested  with 
a  high  j-esponsibility.  If  he  shall  violate  and  prostitute  this 
high  power  the  constitution  has  j^rovideil  this  very  tribunal  to 
bring  him  to  an  account  for  the  lawless  exercise  of  the  power 
which  had  been  given  him  for  legitimate  ])urposes ;  and 
although  the  constitution  did  give  the  executive  the  power  to 
call  out  the  militia,  vet  if  he  shall  do  it  wiltullv  or  arbitrarilv — 
if  he  shall  do  it  lor  the  purpose  of  oppression,  as  alleged  in  this, 
case,  thank  God  the  constitution  lias  also  ])rovided  a  court  by 
which  he  may  be  tried  and  dci>osed  from  the  office  which  he 
has  prostituted  and  disgraced  ;  and,  sir,  the  insurrection  act 
does  not  enlarge  and  does  not  purport  to  enlarge  the  ]>ro- 
visions  of  the  constitution  in  that  respect ;  and  therefore  if  it 
shall  unhappily  appear  that  the  governor  of  this  -state  during 
last  sunnner  exercised  ]>ower  for  the  purpose  of  oppression,  ol 
crushing  out  public  liberty  to  gi'atify  political  or  pei"sonal 
xalice,  we  have  this  tribunal  to  try  him  for  it,  and  if  he  shaL* 
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be  fonnd  giiilty  he  will  be  deposed  from  the  office  that  he  has 
thne  outraged. 

I  beg  to  add,  sir,  that  I  had  no  idea  this  discussion  would  be 
sprung  upon  us  to-day.  I  had  not  even  collected  the  authori- 
ties which  can  be  produced  and  I  shall  ask  leave  to-morrow  to 
hand  m  such  as  I  deem  pertinent  if  the  discussion  shall  not 
be  concluded  to-day. 

Mr.  BRAGG.     I  am  informed  tliat  the  witness  desires  to 
make  a  correction. 
WILLIAM  M.  MUKRAY.     Kcamination  resumed. 

By  Mr.  Merrimox  : 
Q.  What  statement  do  you  desire  to  make?     A.  I  desire 
leave  to  correct  the  statement  I  made  about  Outlaw's  holding 
a  commission.     lie  held  a  commission  in  18C9,  but  lie  was  not 
an  oflScer  in  1870. 

On  motion  of  Senator  Merrimon,  tlic  senate  adjourned  till 
to-morrow  at  sleven  o'clock. 
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TENTH  DAY. 

Senate  Chamber,  Feb.  7tb,  1871. 

The  court  met  at  12  o'clock  pursiiant  to  adjournment, 
lionorable  R.  M.  Pearson,  chief  justice  of  the  supreme  court,  in 
tlie  chair. 

The  proceedings  were  opened  by  proclamation  made  in  due 
form  by  the  doorkeeper. 

The  CLEEK  proceeded  to  call  the  roll  of  senators  when  the 
following  gentlemen  were  found  to  be  present : 

Messrs.  Adams,  Albright,  Battle,  Beasley,  Bellamy,  Brogden, 
Brown,  Cook,  Council,  Cowles,  Crowell,  Currie,  Dargan, 
Edwards,  Eppes,  Flemming,  Flythe,  Gilmer,  Graham,  of  Ala- 
mance, Graham,  of  Orange,  Hawkins,  Ilyman,  Jones,  Latham, 
Ledbetter,  Lehman,  Linney,  Love,  Mauney,  McClammy, 
McCotter,  Mcrrimon,  Moore,  Morehead,  Murphy,  Norment, 
Olds,  Price,  Robbins,  of  Davidson,  Robbing,  of  Rowan,  Skinner, 
Troy,  Waddell,  Warren,  Whiteside,  Worth— 40. 

Senator  FLEIilMIXG  offered  the  following  order  : 

Ordered^  That  this  court  adopt  for  its  government  the  senate 
rules  of  order  so  far  as  the  same  may  apply. 

Senator  GRAHAM,  of  Orange,  offered  the  following  as  a 
substitute  for  the  order  proposed  l)y  Senator  Flenmiing. 

Rule .  Every  senator  who  shall  be  \nthin  the  bar  of  the 

senate  when  a  question  is  stated  l)y  the  presiding  officer  or  who 
shall  come  into  the  bar  before  the  vote  on  the  question  is 
annoimced  by  the  presiding  officer,  shall  record  his  vote  upon 
such  question. 

Senator  JONES  moved  to  amend  the  rule  proposed  by 
adding  thereto  the  words,  "  imless  excused  by  a  majoritj'  of 
the  senators  present." 

The  CHIEF  JUSTICE  put  the  question  upon  the  amend- 
ment  offered  by  senator  Jones,  and  it  was  decided  in  the 
affirmative. 
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The  CHIEF  JUSTICE  then  put  the  question  on  adopting 
the  substitute  as  amended,  in  place  of  the  order  offered  by 
Senator  Flemming,  and  it  was  decided  in  the  affirmative. 

The  question  was  tlien  announced  on  adoption  of  the  rule 
as  one  of  the  rules  of  order  of  the  court. 

The  CHIEF  JUSTICE  put  the  question  on  adoption  of  the 
rule  and  it  was  decided  in  the  affirmative. 

Senator  ROBBIXS,  of  Rowan,  moved  to  dispense  with  the 
reading  of  the  journal. 

The  CHIEF  JUSTICE  put  the  question  on  the  motion  of 
Senator  Robbins,  of  Rowan,  and  it  was  decided  in  the  affirma- 
tive. 

The  CHIEF  JT^STICE  announced  that  the  court  was  readv 
to  proceed  with  the  trial. 

Mr.  CONIGLAND.  Mr.  Chief  Justice  and  senators,  mv 
aseociate,  Mr.  Boyden,  propounded  this  question  to  the  witness 
on  the  stand : 

"  Do  you  know  of  any  secret  political  organizations  in  the 
"  countv  of  Alamance  known  bv  the  name  of  the  *  Ku  Klux 
«Klan,'  *  the  White  Brotherhood,'  'ihe  Constitutional  Union 
" '  Cxuard,'  and  the  '  Invisible  Empire  ? ' " 

The  learned  counselin  l)ehalf  of  the  managers,  [Mr.  Graham,] 
has  objected  to  the  question  for  the  reason,  that  he  states  it 
does  not  prove  the  existence  of  an  insurrection,  if  it  be  admit- 
ted, and  consequently,  I  suppose,  that  any  question  the  answer 
to  which  does  not  prove  an  insurrection  is  not  admissible  on 
this  trial.  The  distinguished  gentleman  in  his  remarks,  pro- 
ceeds upon  the  ground  that  insurrection  includes  treason — in 
other  words,  that  the  less  offence  includes  the  greater.  Let  me 
read  from  his  remarks  that  it  mav  be  seen  that  I  do  not  mis- 
represent. 

"  An  unlawful  assemblage  for  the  pui'pose  of  murder  is  a 
"  felony,  and  liable  to  be  punished  as  such.  But  to  make  an 
"  insurrection  there  must  be  treason.  There  must  be  a  design 
"  to  resist  the  execution  of  the  law  by  its  appointed  agents  and 
"  officers." 
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Sir,  we  assert  that  there  is  not  a  law  book  extant  which 
defines  treason  and  insurrection  as  synonymous  terms,  Trea- 
son, yet  not  always,  includes  insurrection,  but  every  insur- 
rection does  not  include  treason.  And  I  would  like  to  ask  the 
distinguished  gentleman  wliere  he  can  find,  in  the  authorities 
which  he  has  quoted,  the  words  "  insurrection  or  treason  "  thus 
coupled  together.  I  apprehend  that  the  word  "  insurrection  " 
as  synonymous  with  treason,  is  not  to  be  found  in  tlie  authori- 
ties which  he  quotes,  and  that  he  alone  is  the  authority  which 
uses  the  words  "  insurrection  or  treason  "  in  the  relation  in 
which  he  used  them  in  his  argument.  But  from  his  remarks 
we  might  be  led  to  infer  that  the  authorities  iriake  no  distinc- 
tion between  insurrection  and  treason.  Insurrection  for  certain 
purposes  is  not  treason,  but  for  certain  other  purposes  is  treason, 
and  the  authorities  are  full  of  recognitions  ot  this  distinction. 
But  the  learned  associate  of  the  gentlemen  [Mr.  Merrimon] 
dificrs  in  toto  from  liim.  lie  defines  treason  thus,  "where 
"  there  is  a  general  movement  and  force  is  used  to  overturn  the 
"  government  or  to  distroy  any  of  its  absolute  ]X)wers ; "  and  he 
says  insurrection  "  is  where  there  is  a  combination  and  forci- 
"ble  resistance  to  a  particular  law  or  class  of  laws."  Tlie  first 
gentleman  [Mr.Graliam]  says  that  insurrection  is  treason.  His 
associate  [Mr.  Merrimon]  says  that  insurrection  is  not  treason. 
Wlio  is  the  autlioritative  exponent  of  tlieir  views  of  the  law  ? 

I  desire  that  they  compose  their  difterences,  for  I  do  not 
want  to  follow  out  diflerent  avenues  oi  discussion.  One  caDs 
for  one  defence  and  the  other  for  another,  and  I  desire  to  know 
to  whom  I  am  to  reply  on  this  point. 

Mr.  MERRIMON.  Mr.  Chief  Justice,  the  learned  coimsel 
misunderstands  my  position.  He  inadvertently  assigns  to  me 
a  position  I  do  not  occupy.  I  conceded  the  doctrine  which  my 
learned  friend  states,  and  I  went  on  to  speak  of  a  certain  tech- 
nical distinction  which  had  been  drawn,  and  stated  that  such  a 
construction  might  be  admitted  in  detennining  the  significance 
of  the  two  words,  and  that  it  was  a  very  nice  distinction  which 
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might  exist.     I  think  there  can  be  no  question  about  the  posi- 
tion I  assumed. 

Mr.  CONIGLAND.  Mr.  Chief  Jnstiee,  my  deafness  pre- 
cludes me  from  hearing  the  learned  gentleman's  remarks,  and 
his  speech  is  not  yet  in  print ;  but  referring  to  the  abstract 
furnished  by  ray  associates,  I  am  led  to  sup])ose  that  the  dis- 
tincoiished  counsel  differ,  as  I  have  stated.  I  sav  that  tliev 
should  compose  their  differences,  consult  their  briefs,  and 
reconcile  their  inconsistencies,  before  they  call  u})on  us  to 
reply.  I  apprehend  that  the  learned  counsel  [Mr.  (xraham] 
has  been  answered  by  his  associate  [Mr.  Merrimon]  who  has 
stated  that  insurrection  does  not  include  treason.  I  am  thus 
relieved  of  the  necessity  of  making  any  reply  to  the  propos- 
ition that  it  does  include  it. 

The  honorable  manager,  Mr.  Sparrow,  has  given  us  a  some- 
what different  definition  from  either  of  his  distinguished  asso- 
ciates, lie  quotes  (page  114,  of  the  })rinted  journal  of  the  pro- 
ceedings of  this  court,)  from  Wel^ster's  dictionary,  as  follows : 

"  Arising  against  civil  and  political  authority,  the  open  and 
**  active  opposition  of  a  number  of  persons  to  the  execution  of 
"  law  in  a  city  or  state.  It  is  equivalent  to  sedition,  except 
**  tliat  sedition  expresses  a  less  extensive  rising.  It  differs  li'om 
"  rebellion,  for  the  latter  ex])resses  a  revolt,  or  an  attempt  to 
**  overthrow  the  government,  ifec. 

Page  1 14:  Keeord. 

We  propose  to  introduce  to  this  court  testimony  showing 
the  existence  and  the  acts  of  those  secret  societies,  and  that 
their  object  is  a  subversion  of  the  law.  The  distinguished 
counsel,  [Mr.  Graham,]  in  his  argument  seemed  to  admit  that 
if  we  prove  an  overt  act  we  may  prove  the  existence  of  the 
organization.  Certainly,  if  I  am  not  greatly  mistidcen,  that  is 
admitted  in  his  argument ;  but  let  me  read,  in  order  that  I  may 
be  certain  of  the  language  he  used.  I  quote  from  page  302  and 
303  of  the  printed  journal  of  proceedings  : 

"  The  question  involved  in  this  inquiry  is  whether  thei'e  was 
"*  an  insurrection  in  the  county  of  Alamance ;  and  before  any 
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"  evidence  is  admitted  on  that  subject,  it  is  necessary  to  show 
"  some  overt  act  of  resistance  to  the  government.  Insurrection 
*'  is  one  form  oi  treason,  and  before  any  plots  of  a  treasonable 
"  character  can  be  shown,  it  is  necessary  to  show  a  levying  of 
"  war — some  treasonable  act ;  in  other  words,  before  there  can 
"  bo  any  evidence  adduced  in  regard  to  the  existence  of  a 
"  treasonable  conspiracy,  there  must  l>e  proven  some  overt  act 
"  of  resistance  to  the  government,  which  is  levying  war,  and 
"  any  combination  of  any  sort,  not  for  the  purpose  of  resistance 
"  to  law  is  not  treason — is  not  insurrection." 

Docs  not  that  admit,  Mr.  Chief  Justice  and  senators,  that  it 
we  prove  an  overt  act,  we  may  prove  the  existence  of  these 
secret  organizations  ?  But,  is  it  not  very  frequently  the  case, 
in  the  course  of  judicial  proceedings,  that  evidence  is  intro- 
duced— to  be  connected  with  what  may  follow  to  make  it 
admissible,  but  to  be  excluded  if  the  condition  be  not  fulfilled. 
The  managers  brought  their  witness  and  we  asked  him  a  ques- 
tion for  the  pui-pose  of  facilitating  this  trial.  We  might  have 
told  him  to  stand  aside  and  call  him  again,  but  we  asked  hiin 
the  question  with  the  purpose  stated,  and  the  question  was 
objected  to  because  it  was  attempting  to  introduce  evidence  out 
of  its  orde  T- 

Xow,  sir,  we  propose  to  connect  that  organization  with  the 
overt  act,  and  itcan  make  no  difference  in  what  order  we  take 
up  the  evidence.  We  propose  to  prove  the  existence  of  these 
organizations,  to  cany  them  through  all  their  ramifications  and 
their  acts  against  the  law.  When  we  make  that  proposition 
the  distinguished  chairman  of  the  board  of  managers  shakes 
over  us  the  ferule  of  the  Massachusetts  school  master,  a  great 
lexicographer,  I  admit,  as  if  we  were  boys  taking  our  first  les- 
sons in  Webster's  spelling  book,  and  the  strangest  thing  of  all 
is  that  he  seeks  to  impose  upon  this  court  the  definition  of 
Webster's  dictionary,  and  rejects  the  definition  given  by  the 
leffislature  of  our  own  state.  We  read  in  our  constitution  that 
"  the  governor  shall  be  commander  in-chief  and  have  power  to 
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"  call  out  the  militia  to  execute  the  law,  suppress  riots,  or  insur- 
rection and  to  repel  invasion." 

Now,  sir,  what  is  the  course  of  argument  ?  It  is  seeking  for 
a  definition  of  insurrection  in  order  to  ascertain  wlietlier  we 
have  acted  under  tliat  clause  of  tlie  constitution  :  and  to  show 
that  we  have  not  acted  uncVer  the  clause  tliey  quote  upon  us 
Webster's  dictionary,  and  reject  the  definition  of  a  body  of 
which  tlie  distinguished  managers  are  members  !  Let  me  read 
to  you  the  legislati\'e  deiinition  which  is  souglit  to  be  set  aside 
in  order  that  the  resjx^nden^  may  l)e  convicted  upon  the  defini- 
tion in  Webster's  dictioiuirv.  Taking  out  some  of  the  words  it 
is  this : 

"  Wlienever  tlie  civil  authorities  in  anv  county  are  unable  to 
"protect  tlie  citizens  thereof  in  the  enjoyment  of  life  and 
"property,  such  connty  is  in  a  state  of  insurrection." 

This  is  the  clear  legislative  definition.  This  is  the  definition 
of  the  body  which  the  managers  represent,  and  it  is  the  defini- 
tion of  this  body,  a  coordinate  branch  of  the  legislature  of  this 
state,  and  yet  this  definition  is  sought  to  be  set  aside  as 
unauthorative  and  unc<»nstitutional. 

]Mr.  Chief  Justice,  what  can  ])e  higher  authority  on  the  point 
in  question  than  our  own  legislative  enactments,  save  the  de- 
ci.sions  of  our  own  sn])reme  court?  T  recollect  in  my  earlier 
days  at  the  bar,  I  en(|nired  of  a  great  lawyer,  w!io  happily  yet 
lives,  why  he  laid  so  much  stress  on  the  decisions  of  our  su- 
preme court,  he  said,  '^  because  (mr  own  decisions  are  the  liighest 
"authority  in  our  own  courts."  When  this  body  seeks  to  ex- 
}X3und  the  constitution,  the  decisions  of  our  supreme  court  are 
as  binding  upon  them  in  their  public  capiicity  as  they  are  upon 
you  or  me  in  our  private  capacity.  I  may  bring  here  decisions 
of  the  court  of  Queen's  Bench,  the  court  of  King's  Bench,  the 
court  of  common  picas  and  the  court  of  exchequer ;  I  may  bring 
decisions  of  the  House  of  Lords,  and  of  the  highest  courts  of  2s  ew 
York  or  Virginia,  and  yet  the  decisions  of  our  supreme  court 
overrule  them  all.  If  it  were  not  so  we  would  stultify  ourselves, 
and  we  might  as  well  abolish  our  supreme  court,  not  only  as  in- 
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efficient,  but  as  useless-  Whilst  I  insist  tliat  tlie  autliority  of  our 
supreme  court  is  of  binding  obligation  in  the  state  of  North  Car- 
olina by  a  party  of  reasoning  I  hold  that  an  act  of  this  legislature, 
until  it  is  repealed  or  declared  unconstitutional,  has  upon  suc- 
ceeding legislatures  an  equally  binding  force,  and  I  submit,  as  a 
principle  of  law  that  a  succeding  legislature  cannot  deny  the  con- 
stitutionality of  an  act  passed  l)y  a  preceding  one.  They  are  as 
much  estopped  to  deny  its  validity  as  a  jnan  is  estopped  to 
deny  his  own  deed.  This  legislature  cannot  jissume  judicial 
functions  and  attempt  to  interprate  the  law.  They  cannot  be 
heard  to  sav  that  this  aet  is  unconstitutional  because  it  is  an 
act  that  comes  from  themselves,  which  thev  themselves  have 
enacted  ;  they  may  repeal,  but  until  they  do  repeal  they  cannot 
come  in  and  declare  their  own  acts  void.  If  a  legislature  had 
any  such  power  there  would  be  no  safety  for  executive  officers 
holding  positions  in  the  state. 

AVliat  position  do  the  counsel  for  the  managers  occupy  if  AV^e 
propvjrfo  to  give  them  a  legislative  deiinition  of  the  language  of 
the  constitution.  Tliey  Siiy  ''  it  is  true  the  respondent  obeyed 
"the  law,  the  very  law  which  we  ourselves  made,  but  we  shall 
"  punish  him  because  he  did  obey  it.''  They  enact  a  law  and 
ask  submission  to  its  authority,  and  because  an  executive  officer, 
on  whom  a  judicial  power  is  conferred,  obeys  that  law,  they 
propose  to  ])unish  him  therefor.  The  chief  executive  officer  of 
the  state  is  impeached  for  obeying  the  acts  of  the  impeaching 
body,  but  when  they  propose  to  convict  him,  they  condemu 
tliemselves,  because  they  can  only  convict  him  by  lulmitting 
that  they  themselves  are  the  violators  of  the  organic  law. 

Let  us  put  this  case  by  way  of  illustration  of  my  idea.  A 
bill  has  recently  passed  both  branches  of  this  general  asseia- 
blv  known  as  the  convention  act.  There  are  serious  doubts 
entertained  as  to  the  constitutionalitv  of  the  mode  in  which 
that  act  was  passed.  Sup|K)f  e  that  the  ?ieutenant-governor, 
who  is  governor  for  the  time  being,  shall  refuse  to  issue  his 
proclamation  calling  an  election  under  that  act  on  the  ground 
that  the  law  is  unconstitutional,  will  the  house  of  representa- 
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tives  impeach  him  ?  If  they  do  so  tliey  will  impeach  him  for 
not  obeying  one  law,  whereas  they  have  impeached  the  respon- 
dent for  obeyin*^  another  law — in  the  one  case  they  would 
allow  the  executive  officer  to  judge  of  the  constitutionality  of 
an  act,  in  the  other  they  would  not  allow  him,  and  j>erhapB 
should  the  governor  issue  the  proclamation  as  required  by  the 
act  a  subsequent  legislature  may  impeach  him  therefor,  if  the 
position  which  the  coimsel  contend  for  is  sustained.  It  is  the 
provence  of  the  judicial  branch  of  the  government  to  expound 
the  law,  as  it  is  the  proviuce  of  the  executive  officers  to  admin- 
ister it.  The  judiciary  have  the  right  under  the  constitution  to 
decide  upon  the  validity  of  a  law,  but  the  yovenior  of  the 
state  has  no  authority  to  assume  that  function.  If  any  other 
doctrine  is  to  hold  good  there  is  no  safety  for  him  who  admin- 
isters the  law.  If  we  are  not  to  take  a  law  as  constitutional 
which  the  legislature  bas  enacted,  how  is  an  executive  officer  to 
protect  himself?  (Tovenior  Ilolden  could  not  call  u]>ou  the 
supreme  court  of  North  Carolina  to  give  a  judicial  construction 
of  the  act  in  question.  He  had  to  take  it  as  he  found  it  and 
it  is  alike  shameless  and  unheard  of  that  the  body  which  passed 
the  act  shall  come  in  now  and  condemn  the  respondent  because 
he  has  obeved  it. 

Mr.  Chief  Justice,  a  precedent  of  the  sort  is  not,  iu  my 
opinion,  to  be  found  in  the  history  of  ju<licial  ])roceedi]igs  iu 
England  or  America.  AVell  indeed  may  I  (piote  the  honorable 
managers  and  say  this  is  a  spectacle  without  precedent,  and  I 
trust  that  it  nuiv  remain  so. 

We  propose  to  i)rove  that  there  existed  in  the  counties  of 
Alamance  and  Caswell  at  the  time  thev  were  declared  bv  the 
respondent  to  be  in  a  state  of  insurrection,  secret  organizations 
known  as  the  "  AVhite  J>rotherhood,"  an  association  of  white 
people  to  prevent  the  operation  of  the  reconstruction  acts  aud 
the  constitution  of  Xortii  Carolina  in  so  far  as  they  confer  suf- 
frage on  the  colored  i)eoi>le. 

We  propose  to  prove  the  existence  of  a  secret  organization 
called  the    "  Constitutional   Union  Guard,''   the  members  of 
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which  were  bound  by  an  oatli  to  support  tlie  constitution  of  the 
United  States  and  of  North  Carolina  as  they  were  in  force 
before  the  war  and  to  resist  by  intimidation,  by  outrage  and  by 
force,  all  subsequent  amendments  to  either,  enlarging  popular 
suth'agc. 

AVe  farther  propose  to  prove  the  existence  of  a  secret  organ- 
ization called  the  "  Invisible  Empire,"  an  association  of  men  to 
forciblv  carrv  out.  bv  intimidation,  outra<i:e  and  murder  and 
the  exercise  of  force,  the  behests  and  commands  of  the  "White 
Brotherhood"  and  the  "Constitutional  Union  Guard." 

We  propose  also  to  prove  that  all  these  societies  were  known 
under  the  general  name  of  the  "  Ku  Klux  Khm." 

AYo  propose  likewise  to  show  that  these  three  organiations 
had  a  common  pm^i^ose  and  a  common  design,  to  subvert  the 
law ;  and  we  ])ropose  to  prove  various  acts  in  furtherance  of 
that  common  purpose  and  design.  But  we  are  told  that  we  can- 
not do  it  because,  forsooth,  this  common  ])urposc  and  design 
was  cai-ried  out  bv  secret  emissaries,  and  by  secret  ways  and 
means,  and  therefore  that  tlie  coustitntion  and  tlie  Sholiher 
act,  are  alike  inapi>licable.  Let  us  see  how  that  will  operate. 
In  the  countv  of  Alamance  two  hundred  or  five  hundred  men, 
or  everv  man  in  tlie  county  sav  that  vou  shall  not  carrv  out  a 
certain  act  of  the  legislature,  and  in  furtlierance  of  that  design 
they  go  openly  to  the  jail,  break  into  it  and  take  out  a  prisoner 
and  liberate  liim,  because  thev  say  the  act  shall  not  be  execu- 
ted.  Xow  a  continued  purpose  of  this  poit,  it  is  admitted  is 
insurrection.  But  if  men  meet  in  a  secluded  portion  of  the 
county,  bring  around  them  hired  assassins,  administer  to  them 
and  the  other  members,  terrible  oaths  to  subvert  the  law  and 
in  furtherance  of  that  design  in  the  dead  of  night,  when  the 
purpose  is  known  only  to  themselves,  and  to  the  all-seeing  eye 
of  God  they  take  from  the  jail  a  prisoner  and  hang  him  in  the 
court  house  yard,  that,  it  is  said,  is  not  insurrection  because  it 
is  a  secret  proceeding.  Great  God  !  what  is  to  become  of  ue, 
if  there  is  no  power  to  crush  out  these  men  who  are  thus 
engaged  in  subverting  the  law.    We  say  to  them  that  this 
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18  the  state  of  society  iu  these  counties,  tliat  these  men  are 
banded  together  to  subvert  tlie  laws,  to  intimidate,  and  to 
murder.  We  say  to  them  that  these  men  have  invaded  the 
grand  jury  box,  that  they  have  invaded  and  controlled  the 
petit  juries,  and  that  by  reason  thereof  we  can  find  no  protec- 
tion to  life  and  property.  And  yet  the  reply  is  made  that  it 
cannot  l>e  remedied,  that  we  have  no  power  to  remedy  it,  that 
st>ciety  may  be  outraged,  the  laws  subverted  and  anarchy  reign 
supreme,  their  hands  are  without  remedy  because  these  men 
do  their  work  in  secret.  The  proposition  need  but  be  stated  to 
be  ct>ndemned.  They  seek  here  in  this  investigation  to  shut 
our  mouths,  to  hide  these  facts  from  public  view,  and  to  throw 
the  mantle  of  silence  over  these  outrages. 

We  have  been  cited  nearly  altogether  to  precedents  from 
the  English  courts.  Now,  I  desire  to  show  fi'om  the  acts  of  the 
British  parliament  that  their  definition  of  insurrection  is 
irrelevant,  and  has  no  force  and  I  will  cite  acts  covering 
precisely  the  siune  state  of  things  that  we  have  here. 
I  suppose,  sir,  that  the  English  constitution  guards  as  sacredly 
civil  libertv  as  tlie  constitution  of  the  United  States  or  the 
constitution  of  North  Carolina,  indeed  the  very  foundation 
of  tliat  lil)erty  wliieh  we  now  enjoy  may  be  traced  to  the 
magna  carta  of  King  John,  the  magna  carta  of  Edward  I,  the 
petition  of  rights  under  Charles  I,  the  haheas  corpus  act  of 
Charles  II,  and  the  bill  of  rights  of  AA^illiam  and  Mary,  these 
are  the  great  safe-guards  of  civil  liberty  in  the  British  consti- 
tution, and  I  propose  to  show  what  the  British  parliament  did, 
havini;  re^rard  to  the  constitution  under  which  they  lemslated. 

After  the  legislative  union  between  England  and  Ireland,  I 
need  not  say  the  united  parliament  exercised  authority  over 
the  latter  county,  and  Irishmen  had  the  same  rights,  as  to  per 
sonal  lil)erty  under  the  British  constitution,  as  Englishmen 
had.  On  account  of  various  measures  of  the  British  govern- 
ment secret  societies  were  organized  in  Ireland  to  subvert  the 
laws  and  to  carry  out  by  secret  means  their  pui-poses.  Whilst 
no  man  has  a  livelier  sense  of  the  wrongs  inflicted  on  Ireland  I 
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have  never  seen  the  day  nor  the  hour  when  I  could  hsxt  ■ 
api)roved  of  one  of  those  secret  associations,  not  even  to  secure 
the  repeal  of  the  act  of  union  to  wliicli  I  have  referred,  for, 
thank  God,  I  am  so  constituted  that  notliing  can  induce  me  to 
apologize  for  crime,  no  matter  upon  what  pretext  it  may  be 
committed.  Although  I  have  been  in  sympathy  with  all  proper 
means  to  redress  Irish  grievances  imder  English  rule,  that 
does  not  prevent  me  trom  citing  analagous  cases  from  the. 
historj'  of  that  country.  I  have  searched  the  state  library  to 
procure  volumes  of  the  British  statutes,  and  being  unable  to 
find  them,  I  will  be  excused  if  I  quote  from  my  only  accessible 
books,  which  I  think  may  be  relied  on  for  authentic  facts. 

I  quote  from  page  1215  of  Mooney's  History  of  Ireland. 

"In  1813  the  provinces  of  Ireland  were  disturbed  by  mid- 
"  night  associations,  called  cardas,  who  legislated  in  the  dark- 
"  ness  of  midnight,  under  the  obligation  of  secret  oaths. 
"  Their  object  was  to  lower  rents  and  abolish  tithes ;  their 
"  means,  threatening  notices  and  carrjnng  those  notices  into 
"  barborous  execution,  inflicting  torture  on  theimhappy  objects 
"  of  their  vengeance.  This  system  of  procedure  only  gave  the 
"  government  more  power,  and  embarrassed  ;  Mr.  O'Connell 
''  and  the  catholic  board  ;  for  the  adverse  press  readily  atti-ibu- 
"  ted  to  him  the  fomentation  of  these  lamentable  outi-ages. 

"  Peel,  who  succeeded  Wellesly  as  secretaiy  for  Ireland, 
"introduced  a  series  of  coersive  enactments,  entitled  insur- 
rection acts,  "  which  enabled  the  lord  lieutenant  to  proclaim 
any  district  he  "  thought  proper  in  a  state  of  rebellion ;  to 
suspend  the  trial  "  by  jury  I" 

Now,  Mr.  Chief  Justice,  I  assert,  as  an  historical  fact  that 
those  acts  were  passed  to  suppress  the  very  same  system  ot 
subversion  of  law  which  existed  in  Alamance  and  Caswell.  I 
assert  fiui:her,  as  an  historical  fact,  that  the  acts  which  were 
passed  to  suppress  these  same  societies  were  knowTi  by  the 
general  name  of  the  "  in»urrectio7i "  acts.  It  is  very  hard  tc 
find  any  precise  definition  in  the  books  of  "insurrection,"  ai 
.east  I  have  looked  for  it  in  vain ;  but  I  cite  you  to  the  liistor 
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ical  parallel  that  the  acts  passed  by  the  British  parliament  for 

the  suppression  of  the  secret  societies  described  in  the  extract, 

of  a  similar  character  to  the  Knkliix  societies,  were  passed  to 

suppress  insurrection,  and  were  known,  and  are  still  known,  as 

"  tlie  insurrection  acts,"  and  I  submit  that  this  ought  to  settle 

the  definition  of  the  word.     And,  sir,  there  is  another  act  of 

tlie  British  jmrlianient  with  which  some  hero  present  arc 

doubtless  familiar,   known  as  the  ''  coercion  bill "  which  was 

passed  in  the  year  1833.     Earl  (Ti-ay  in  introducing  that  bill  in 

tlie  hou«j  of  loixls  made  these  remarks. 

I  quote  from  Hansard's  parliamentary  debates,  volume  15, 
page  730. 

"To  give  your  lordships  one  singidar  instance  of  this,  I  will 

*' mention  the  case  of  an  orjJian  girl,  gainst  whom  a  mandate 

"*  of  proscription  was  directed,  and  her  master  was  ordered  to 

**diaiiiss  her  from  his  service,  because  her  mother  had  given 

*' evidence  against  a  person  on  a  trial  on  account  of  tithes. 

"  Such  ordei's  are  enforced  by  the  penalty  of  death  ;  and  cases 

**  of  this  kind  ai*e  so  numerous  that,  if  all  the  documents  were 

'^  submitted  to  your  lordships,  they  would  cover  the  tabic,  and 

*crui](l  not  Ih)  read  in  any  reasonable  time.     The  jwoscription 

'of  those  who  enforce  the  laws  is  one  of  the  most  dangerous, 

'the  most  alarming,  the  most  fatal  etfects  of  these  proceedings ; 

''rendering  the  laws  impotent,  and  the  detection  and  punish- 

'inent  of  guilt  imi)o.ssible.     The  vengeance  of  these  guilty  men 

'is,  of  course,  directed  against  prosccutoi's,  witnesses,  jm'oi's, 

"and  all  who  were  engaged  in  carrying  into  efiect  the  pro- 

••  visions  of  the  law.     Such  a  state  ofthinu^s  renderathe  adminis 

'^tration  of  the  law  impossible ;  for  neither  witnesses  nor  jurors 

*' will  do  their  duty.     I  have  statements,  my  lords,  of  measures 

''of  violence  exercit^ed  against  i)ei'sons  under  these  circum 

'^stances,  which  would  occupy  nmch  of  your  lordships'  time, 

'  were  T  to  read  them ;  I  will,  therefore,  confine  myself  to  one 

^or  two  instances  out  of  a  great  number  which  display  the 

•intimidation  employed  to  prevent  jurors  and  witnesses  from 

doing  their  duty.    I  hold  in  my  band^  as  one  specimen,  a 
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^'  letter  from  the  diief  constable  of  police,  dated  Cashel,  no 
"  longer  ago  than  January  29tli,  which  was  forwarded  for  the 
"  information  of  the  lord  lieutenant.  This  letter  contains  the 
"  information  that  at  eight  o'clock  in  tlie  evening,  five  armed 
"  men  had  attacked  a  man  by  the  name  of  Patrick  Lalor,  who  was 
"  nearly  seventy  years  of  age,  ordering  him  to  give  up  some 
"  ground  which  he  had  taken  two  years  ago.  They  took  Tiim 
"  out  and  shot  him,  so  that  he  survived  only  half  an  hour.  The 
"  constable  had  repaired  to  the  spot,  and  all  the  appearances  of 
"  guilt  appertained  to  a  man  by  the  name  of  Madden,  who  had 
"  formerly  occupied  the  ground.  The  son  of  Lalor  was  an  eye 
"  witness,  and  though  his  manner  betrayed  knowledge  of  the 
"  transaction,  he  would  not  disclose  the  names  of  the  perpetratore. 
"  Here  was  an  instance  of  an  atrocious  murder  for  holding  land 
"  contrarj'  to  the  will  of  the  Wliitefeet,  and  of  a  system  of  terror 
"  which  prevented  a  son  from  giving  evidence  agaiust  the  miir- 
"  derers  of  his  own  father,  lest  he  himself  sliould  experience  a 
''  similar  fate.  ]\Iy  lords,  it  is  not  necessary  for  me  to  advert 
"  to  the  attack  on  the  police  at  Carricksliougli,  for  your  lordships 
"know  that,  on  that  case,  the  jury  would  not  find  them 
"  guilty,  whidi  was  a  striking  proof  of  the  imjx)ssibility  of  car- 
''  rying  the  law  into  execution. 

"  At  Kilkenny,  also,  at  the  assizes,  the  jury  on  a  trial  did  not 
*'  agree,  and  they  were  dismissed.  Tin's  was  at  a  period  of 
"  considerable  exciteinent,  and  they  all  agreed  that  nothing 
"  should  be  known  of  their  opinions ;  but  within  little  more 
"  than  halt  an  hour  after  they  had  been  dismissed,  a  placard 
"appeared  bearing  the  names  of  those  jurymen  who  were  for 
"  the  acquittiil  inseril>ed  in  black,  and  the  names  of  those  who 
"  were  for  finding  the  parties  guilty  inscribed  in  red ;  as  if 
"  tliey  were  for  blood ;  and  the  placard  was  headed — Blood ! 
"  Blood  1  Blood!" 

I  insist,  Mr.  Chicl  Justice,  that  the  parallels  are  exact.  It 
is  true  tliat  Earl  Gray  said,  tliey  were  not  directing  legislation 
against  secret  societies.     He  said : 

*'It    is    not    a    secret    society;    because  it   is   not  bound 
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*"  together  by  secret  oaths;  it  docs  not  holfl  secret  meetings ;  tlio 
*'  individuals  wlio  direct  it  are  a(*T|iminted  with  the  Liws,  hut 
■^'keeping  themselves  within  the  limits  of  the  laws,  wliile  they 
"'  are  engaged  in  this  dangerous  coTispiracv  to  nrcMnnph'sh  ulterior 
*"  objects." 

Tlie  ulterior  object  refenv*!  ti>  w:is  a  rep'jiil  <>1*  the  union 
l)etween  England  and  Tivlan<l,  lait  thi-  }>rincii)al  society  to 
which  Eiirl  Givv  rett-rs,  actod  /''////'W//  pv/'.\  oxi/opt  occasional 
outniire  and  intiniidjition,  wliirli  ]:c  dttniis,  iv.n]  subverted  t!ic 
hnv  as  he  jiIIcltcs  I»v  .^ccivt  vr«MM.'.v«lii^js.  AVli.it  act  did  tho 
liritish  ])arHjnncnt  ncrinir  und«*r  tiic  l•^ili^ll  (•••n.-titulitin,  ]^::ss 
tv>  meet  that  state  't'  t!iinu*s.  1  iv::d  tr«»i  \  tlu*  s;inic  hi.-torv  on 
]»age  18^»r>. 

"The  retori»ic»l  ]»rtrliameiil:  pn.-t  on  rlir  llUli  nf  Fobrnary, 
*'1S3*^,  and  Karl  (rrcw  in  t!ic  o:irIii\>t  (»;>^>;»rtmii:'\  niovt'd  tor 
**•  the  intnxluction  of  the  -  (*oeirion  Mil."  T\\i\"  l»ill  c^mujuv- 
•'  bended  the  iMlowiiiir  oourc-^ivo  c!,.:!  ;>  : 

"The  lord  licatcnant  T.i;iv  s^piijn'i^s,  hv  oi-dc:-,  t!:c  iiirriinir  of 

"^^  anv  asscnihlv  /A /////</  /•//  /'////  d;iii:ruro.is  t-»  iIk  I'l^hlic  ssii  rv, 

**and  mav  suppress  nnv  ndionnic<|  di-  ru'/.tin^u 'I  i/!.''.*tinir  of  tiio 

''•same:  cm^tv  ni'.^ctinirso  j)r(r'lMi:.!rd  .<•!•  '.11  l.ctkeiij'.'d  iMi];iwt\iI, 

-and   the    menihcrs   of  it    ]'nii;sliii'«k"    !<»r    :i    iiiisdcnicai:'»r. 

•'  Enipowei's  two  justices  to  enter  l)v  i-n-v.  nuy  liuusc,  v/licrc  a 

*'  meeting  may  be  :<"j/j'n.-^yf(  t<.»  I.ic  I;^-l.•i||llkMl.  i-uahlcs   the  loi^l 

*•  lieutenant  to  declare.  ])V  i»rocla:ii:;ri«»:»,  .-mv  c«ii;urv  in  a  stale 

*•  of  disturbance,   and   to   requn-e  the  aj»i»il<Mtion  <if  this  law — 

*'<irders  the  iidiahitants  in   such  <listrief   to  remain   in  t]u?ir 

••  houses  between  sunset  and  sunrise.     Xo  meeting  to  lie  ]»er- 

"nn'tted   in   such  ^listrict^  nn<ler  the   j^retense  ot*   ])etitionin::: 

*"  l)arliamcnt  for  the   redre^^s  of  gnevrmces,   without  the  cu?)- 

*"  ■'<rnt  iii-st  obtained  of  the  lord  lieuten:\nt.    The  lonl  lieutenant 

*'may  ap|K>int   any  commi8sione<l  otlicers   i>f  the   line    to  try 

"otiences  under  this  act — five  to  be  a  c<'Urt — three  to  be  a  nia- 

**jority,  and  to  have  all  the  ])0wer  of  the  judges  of  the  land,  to 

**  imprison,  punish,  transport,  or  hang  I     They  are  to  be  assisted 

*'by  a  law  sergeant  for  advice  as  judge  advocate.     Enables  tlje 

2-^ 
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"  police,  on  being  refused  admission  at  any  hour  of  tlie  niglit, 
"  to  break  open  the  doors,  preveuti^  appeals  from  the  decisions 
"  of  these  courts-martial,  or  redi-cj^s  for  outrages  connnitted  by 
''  the  crown  officers  in  prosecution  of  the  hiw — habetM  coi*pv» 
"  act  susi)ended — 4)itenders  not  Uiilable,  itc.  <S:c. 

That  the  quotations  I  have  made  (for  I  could  not  get  tlie 
Enghsli  statutes)  are  correct,  I  refer  to  the  whole  debate  upon  the 
bill,  which  is  contained  in  tliis  vohime  (Ilans&ard's  Parliameut- 
ary  Debates.)  It  was  one  of  the  nblcst  delates  that  ever  took 
place  in  the  l>ntij^h  parliament,  and  it  verities  the  i^citals  of 
the  act  as  I  have  re-ad  tlium.  I  have  (pioted  thus  largely  from 
these  authorities^,  to  show  you  and  tlie  court,  that  although 
the  liberty  of  the  l>ritish  citizen  is  protci-ted  by  all  the  Siife- 
guards  that  the  1/pitish  constitution  throws  around  him,  yet 
when  those  secret  societieSt  and  societies  without  arms  or  upris- 
ings existed,  the  l)ritish  parliament  sui«pendcd  the  writ  of 
luthem  corpiLiaud  proclaimed  martial  law.  And  moreover  the 
acts  passed  to  put  down  these  said  societies  are  all  known  in 
the  parliamentary  history  and  judicial  history  of  Great  Britain  as 
"insurrection  acts."  I  rcirard  this  as  an  authority  of  the  very 
highest  character  to  show  thit  rhe  st:ite  of  thin;rs  which  we 
propose  to  prove  was  declared  by  the  Ih-itish  jjarliament  to 
be  an  '•  insurrection.'' 

But  another  i>oint  in  which  f  call  attention  is,  that  Eari 
(rrey  in  his  speech  in  the  house  of  lords  put  the  coercion  bill  on 
this  ground  also,  that  it  was  their  duty  to  ]>revent  a  state  of 
leiciftlative  unioJi  between  En;;land  and  Ireland  bv  illei^al  means, 
things  which  nnght  ultimately  result  in  the  subversion  of  tlie 
He  expressly  declared  that  it  was  the  duty  of  the  legislature  to 
]>ass  this  act  as  a  preventive  measure.  'NVith  us  I  insist  that  a 
society  existed  the  purpose  of  which  was  to  prevent  the  openi- 
tion  of  the  laws  ot  North  Carolina.  Self-preservation  is  a  princi- 
ple inherent  in  every  government,  ana  it  wa,s  the  duty  ol  the  chief 
executive  officer  of  the  state  to  put  down  such  a  society* — if  he 
had  failed  to  make  tlie  attempt,  he  would  liave  violated  the 
solemn  sanction  of  his  oath. 
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The  constitution  of  the  United  States  gives  i>ower  to  con- 
gress to  provide  lor  calling  out  the  militia  to  execute  the  laws, 
suppress  insurrection,  and  repel  invasion. 

The  constitution  of  the  United  States  vests  the  i)ower  in 
congi-ess  in  the  first  instance,  the  constitution  of  North  Carolina 
vests  tlie  power  in  the  governor.  The  act  of  congress  of  1705, 
pro\'ide8,  *'  whenever  it  may  he  necessary  in  the  judgment  of  the 
*•  president,"  etc.  The  act  of  our  general  assembly,  known  as 
the  ••*  ShofRier  act,"  provides,  '*  the  governor  is  hereby  author- 
*-ized  and  empowered  whenever  in  his  judgment  the  civil 
'•authorities  in  anv  countv  are  unable  to  i)r<>tcct  its  citizens 
'•in  the  enjoyment  of  life  and  ])roperty  to  declare  such  county 
*'  to  be  in  a  state  of  insurrection  and  to  call  into  active  service 
''the  militia  of  the  state  to  such  an  extent  as  mav  become 
'' necessary  to  suppress  such  insurrection."  I  now  desire  to 
call  attention  to  the  introductory  si)eech  of  ^fr.  S]>ari*ow  t«> 
1)6  found  on  l)age  120  of  the  journal  of  proceedings  of  this 
court.  lie  there  quotes  the  case  of  Martin  r-s.  ifott,  reported 
in  12  Wheaton,  i)age  14,  and  I  may  as  well  read  the  (j notation  : 

*'  Whenever   a  statute   f'ives   a   discretiouarv   i)ower  to  anv 

C?  tit, 

"  person,  to  be  exercised  by  him  upon  his  own  opinion  of  cer- 
"  tain  facts,  it  is  a  soun<l  rule  of  construction  that  the  statute 
"constitutes  him  the  sole  and  exclusive  indite  of  the  existence 
''  of  those  facts.  And  in  the  ])resent  case,  we  are  all  of  o])in- 
"  \on  that  such  is  the  true  construction  ol  the  act  <4*  J7i*5.  It 
*•  is  no  answer  that  such  a  ])ower  may  be  al>use<b  for  there  is 
"  no  power  which  is  not  susceptible  of  abuse.  The  remedy  for 
"•  this,  iis  well  as  for  all  other  otHcial  misconduct,  if  it  should 
•"*  occur,  is  to  be  found  in  the  constitution  itself" 

The  honorable  manager  adds,  **  meaning  im])eachment.'' 
Ijut,  sir,  that  is  not  what  the  court  say,  it  is  the  conunent  ot 
the  learned  gentleman  to  point  the  meaning  of  the  court,  as 
he  would  point  the  application  of  words  in  a  declaration  for 
slander  by  inttendo.^^  It  would  be  very  strange  indeed,  if  the 
(-ourt  should  declare  tliat  the  statute  constitutes  the  i>resident 
tlie  sole,  the  exclusive  judge  of  the  facts  and  yet  he  may  be 
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impeached  if  ho  exercises  that  judgment ;  this  [is  what  the 
lionorable  manager  would  make  the  court  mean,  but  I  insist 
that  such  is  not  the  proper  constniction. 

I  will  call  your  attention  to  the  clause  of  the  opinion  follow- 
ing tliat  quoted  by  the  manager. 

*'  In  a  free  government,  the  danger  must  he  remote,  since  in 
''  addition  to  tlie  high  (pialities  wliicli  the  executive  must  he 
'*  presumed  to  possess,  of  public  virtue,  and  honest  devotion  to 
'•the  public  interests,  the  frecpiencv  of  elections,  and  thewatch- 
'•  fulness  of  the  rei)resentatives  of  the  nation,  carry  with  them 
''  all  the  checks  which  can  l)e  useful  to  guard  against  usurpation 
*'  or  wanton  tvrannv." 

I  quote  this  as  an  authority,  that  wlien  an  act  confers  upon 
an  executive  otWcer  a  discretionary  power,  he  cannot  be  im- 
peached or  tried  for  exercising  that  discretion,  no  matter  how 
he  abuses  it.  ■•  I  stand  upon  the  law,  and  I  insist  that  no  other 
construction  can  be  placed  ui)on  the  act.  There  is  no  intima- 
tion even,  tliat,  for  the  al)use  of  tliis  power,  the  president  may 
be  impeached,  but  tliere  is  an  express  declaration  of  the  su- 
preme court  of  the  Tnited  States,  tliat  whenever  a  statute  gives 
discretionary  power  to  r.ny  ])erson  to  Ije  exercised  by  him  upon 
the  occurrence  of  certain  facts,  it  is  a  sound  rule  of  construction 
that  the  statute  constitutes  him  the  sole  and  exclusive  judge  of 
the  fact.  Can  words  be  stronger^  AVe  submit  to  this  honom- 
ble  court  upon  the  authority  of  this  decision,  that  under  the 
'*  Shotfner  act"  the  governor  is  mado  the  judge  of  the  fact,  anc^l 
of  the  necessity  of  action  under  the  act,  and  that  his  action  can 
not  be  called  in  question  by  any  other  department  of  the  govern- 
ment. 

The  managers  in  their  lifth  article  quote  the  decision  of  the 
chief  justice  of  this  state  as  their  authority  against  this  respon- 
dent. I  ask  them  if  they  are  prepared  to  ignore  that  decision 
at  their  pleasure  i  They  stand  upon  it,  they  quote  it,  and  if 
there  be  any  meaning  in  words  that  decision  sustains  the  very 
authority  1  have  quoted.     Mr.  Badger  used  this  language : 

"  The  governor  shall  be  commander-in-chief,  and  have  power 
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"  to  call  out  the  militia  to  execute  the  law,  suppress  riots  or 

'*  insurrections  and  to  repel  invasions'' — art.  XII,  sec.  3,  con. 

The  statute,  18f)5)-7<>,  chap.  XXVII,  sec.  1,  enacts:    "The 

"  £r'>vemor  is  hereby  authorized  and  eni])owei'e(l,  whenever  in 

''  his  judgment  the   civil  authorities  in  any  county  ai-e  unable 

"to protect  its  citizens  in  the  enjoyment  of  life  and  property, 

"'to  declare  such  countv  to  be  in  a  state  of  insurrection,  and  to 

**  call  into  active  ser\'ice  the  militia  of  tlie  state,  to  such  an  cx- 

"'tent  as  may  l)ecome  neces:?ary  to  suppress  the  insurrection :" 

and  he  insisted  : 

'*1.  This  clause  of  the  constitution  and  the  statute  empowers 
'•  the  governor  to  declare  a  county  to  l)e  in  a  state  of  insnrrcc- 
**  tion  whenever,  in  ///^  jn^hnnent^  the  civil  authorities  are 
*' imahle  to  protect  its  citizens  in  the  enjoyment  of  life  and 
**pro])erty.     The  <!;overnor   has  so   declared    in    re<rard  to  the 

*  countv  of  Alamance,  and  the  iudiciarv  cannot  call  his  action 

*  in  question  or  review  it,  as  the  matter  is  conlided  solely  to  the 
^'jndginent  of  the  governor.'' 

Then  his  honor  the  chief  iustice  savs  : 

"I  accede  to  the  first  jn-opositiini;  full  faith  and  credit  are 
"Jueto  the  governor  in  this  matter,  bm-anse  he  is  the  comi)e- 
**f^nt  authority,  acting  in  ])nrsnan(*e  of  the  constitution  and 
"^'lelaw.  The  power,  from  its  nature,  must  be  exercised  in 
*^'ie  executive,  as  in  case  of  invasion  or  o]>en  insurrection. 
** The  extent  of  the  power  is  alone  the  subject  of  judicial 
^'^letennination.'' 

I  insist  that  the  very  defision  upon  which  the  gentlemen 
I't'lv  sustains  the  decision  which  I  have  read  from  12  AVheaton, 
''n<I  that  this  court  cannot  convict  (nnernor  I  balden  accordinir 
to  law,  if  it  res])ects  tlie  decisions  of  tlie  courts. 

And  tliere  is  another  most  im])ortant  particular  in  which  this 
evidence  is  a<lmis8ible  and  that  is  on  the  (juestion  of  intention. 
This  respondent  cannot  l)e  convicted  unless  he  was  actuated  by 
a  coiTupt  motive.     Tlie  very  first  article  presented  by  the  man- 
agers s|Xjaks  of  the  respondent   '*' intending  to  stir  up  civil 
*' war,  and  subvert  personal  and  public  liberty,  and  the  consti- 
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"  tution  and  laws  of  said  state,  and  of  the  United  States,  and 
"  contriving  and  intending  to  linniiliate  and  degrade  the  said 
"  state  and  the  people  thereof."  It  is  not  necessary  for  nie  to 
rend  every  portion  of  the  articles  which  charge  a  corrupt  intent; 
it  runs  through  the  whole  of  them,  and  when  we  propose  to 
exculpate  ourselves  and  to  give  e\ndence  of  the  facts  and  cir- 
cumstances which  governed  the  intention  of  the  respondent, 
they  refuse  to  permit  us,  and  say  we  shall  not  exculpate  our- 
selves, and  shall  give  no  evidence  of  such  facts  and  circumstan- 
ces as  may  he  supposed  to  govern  the  intention  of  the  res- 
pondent, but  we  shall  be  silenced.  I  will  not  dwell  on  this 
subject  because  it  will  be  taken  up  by  my  associates. 

Ihit  now  let  us  inquire  for  a  moment  the  point  at  issue. 
For  a  series  of  months  ])ast,  the  partizan  press  of  this  state,  and 
stmup  oratiU's  of  the  state,  have  been  charging  Governor 
Iloldeu  with  all  sort5  of  wicked  Jicts — with  corruption  in  office, 
with  the  violation  of  his  oath  of  otHce,  with  the  violation  of  the 
constitution  of  the  state  and  of  the  United  States.  lie  rej>elled 
those  attacks  and  he  said  that  the  constitution  and  the  law 
gave  him  the  power  to  do  as  he  did,  and  in  doing  as  he  did  he 
was  following  out  the  solemn  sanction  of  his  oath  of  office.'  He 
proclaimed  to  the  state  and  to  the  Ignited  States,  that  in  the 
counties  of  Alamance  and  Caswell  there  existed  secret  societies 
banded  together  for  the  conmion  purpose  and  with  the  common 
design  of  subvertiuti:  the  orovernment.  He  daimetl  as  his 
jus  till  cat  ion,  that  these  secret  societies  acted  in  accordance  with 
that  common  design  and  connnitted  their  outrages  on  society, 
whipping,  drowning  and  murdering  to  such  an  extent  that  there 
was  no  protection  for  life  or  property.  Did  the  house  of  represent- 
atives not  know,  when  they  impeached  him  what  his  defence  was? 
They  preferred  their  articles  of  impeachment  to  test  the  truth 
of  the  facts  on  which  Gov.  Holden  proclaimed  he  had  acted. 
It  was  for  this  that  they  brought  him  before  this  trilninal 
and  called  pul)lic  attention  to  this  fact ;  and  now  when  in  the 
presence  of  his  fellow-citizens  of  the  state,  and  of  the  United 
States,  he  avers  his  readiness  to  prove  all  that  he  has  said,  tlie 
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^^liorable  managers  slielter  themselves  beliind  a  technicalitv. 
^^dgeek  to  deprive  liim  of  tlic  protec^tion  of  tliat  defence  wliicli 
^^ey  have  pronounced  to  be  false,  and  which  they  have  cited 
^im  to  maintain. 

The  honor  of  Gov.  Ilolden  is  at  stake,  but  so  is  the  honor  of 
^^le  impeaching  body — ho  meets  the  cliallenfrc  oi'  that  bo<ly, 
^tid  here,  on  the  forum  of  their  own  seeking,  he  a?ks  to  be  al- 
lowed to  prove  the  averments  which  he  has  made  in  liis  de- 
fence.    Protestino^  the  le^^.ility  of  liis  acts,  and  aj^pcalin^  t^) 
tliat  God  who  searehetli  all  hearts  for  the  rectitude  of  liis  in- 
tentions, be  proposes  to  show  the  existence  of  societies  orL^an- 
ized  to  subvert  the  constitution  and  the  laws,  and  in  fui-ther- 
anee  of  such  their  common  design,  persisting  in  a  course  of 
outrage  and  crime,   disgraceful  to   humanity,  unparalU*lcd   in 
the  history  of  North  Carolin;i,  demanding  the    jncasures  he 
adopted  for  their  sui)prcssion,  and  for  which  he  now  stands  im- 
peached.    But  here  before  this  forum  to  which  he  Ikls  been  call- 
cil,  an  objection  is  raised  which,  if  sustained,  excludes  the  very 
defence  it  was  known  he  would  make,  and  screens  from  exposure 
the  organized   ban/k  of   midniglit   murderers   and   assassins, 
wliase  evil  dee<ls  have  disturlK.**!  the   pe;i«ce  of  the  state,  and 
wlioii?e  Fiu-s  if  God  is  just,  will  follow  them  like  curses  to  the 
grave.     Is  it  thus  that  he  is  to  be  silenced,  and  that  they  are  to 
be  pcreened  ?     ''  Oh  filiame  where  l<  thv  blush  I"* 

Exclude  this  evidence,  and  be  your  decision  what  it  will,  the 
iJioral  victory  \vill  be  witii  AVilliam  AV.  IL^lden — he  will  go 
^*>i11i  from  this  chamber,  acquitte<l  in  the  public  mind,  M'hile 
"is  prosecutors  will  stand  condemned. 

3Jr.  I^IIAGG.  Mr.  Chief  Justice  and  senatoiv,  it  seems  to 
''^tt  tliat  tliis  discussion,  especially  on  the  part  of  our  friends  on 
^  otlier  si<le,  has  as8unie<l  a  very  great  Lititude,  and  a  great 
'^awy  matters  ai-e  invoked  and  brought  into  it  and  which  are 
^lculat«],  properly  considered,  to  have  but  little  intluence 
'^pon  the  decision  of  this  question.  The  highly  elo<pient  and 
^^ipassioned  gentleman  who  has  just  addressed  this  body  [Mr. 
Conigland]  lias  uttered,  as  it  seems  to  me,  some  veiT  strange 
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doctrines — doctrines  not  bearing  directly  upon  the  qnestTon 
l)elorc  the  court  and  as  to  which  I  hope  I  shall  be  excused  for 
savinff  a  few  words. 

I  had  seen  it  before  stated  in  tlie  defence  as  put  in  in  the  an- 
swer of  the  resi)ondent^  that  he  claimed  a  discretionary  i>ower 
was  given  him  by  this  act  of  January^  1S70,  and  that  he  was  not 
amenable  to  this  court  or  any  other  court  or  to  any  body  what- 
ever.    In  liis  answer,  i>age  '2^,  he  s^iys: 

'•  Further  answering  this  respondent  says  that  the  constitu- 
"  tion  of  Xorth  Carolina  and  the  laws  tlien  in  force,  vested  in  the 
"governor  thereof,  a  discretionary  power  to  declare  a  county 
*'  to  be  in  a  state  of  insurrection  whenever  in  his  judgment  the 
**  civil  authorities  thereof  were  unaljle  to  protect  its  citizens  in 
''the  enjoyment  of  life  and  property^  that  full  faitli  and  credit 
'*are  to  be  given  to  the  action  of  this  res]^>ondent  as  governor 
'*of  Xorth  Cai^lina  in  declariug,  as  aforcsiiid,  the  comities  of 
"  Alamance  and  (.'aswell  in  a  state  of  uisurrection,  and  he  sub- 
"inits  and  insists  that  his  said  action  cannut  be  cpiestioned  by 
'•'  any  other  department  of  the  government.- ' 

I  hear  that  doctrine  reiterated  here  to-dav  with  a  still  fui*tlier 
assertion  that  the  governor,  at  his  discretion,  may  do  anything, 
as  to  a  county  or  the  people  of  a  county,  and  that  he  is  not  even 
resi)onsil>lc  by  imi)eacliment  for  his  acts.  If  such  a  monstrous- 
doctrine  as  that  is  to  prevail,  we  mav  as  vrell  sav  farewell  to 
civil  liberty,  for  by  it  you  inaugurate  a  despi)t  in  place  of  a  con- 
stitutioiuil  ii'overnnient*  ajid  make  his  will  the  law  instead  of* 
the  constitution  and  the  laws  rkf  the  land.  Sir,  need  I  elabo- 
rate that  (juestion  (  I  know  that  in  a  court  of  justice  where  a 
discretionary  power  is  given  to  a  jxiblii.*  olhcer  and  he  exercise^ 
that  discretion,  a  court  cannot  call  in  (piestion  that 
exercise  of  authoritv.  Such  was  the  tact  in  the  case  of 
Martin  v^.  Mott,  where  tlie  presidciit  of  the  United  Stateti. 
called  out  the  militia.  A  miHtiamau  having  disobeyed 
the  orders  his  property  was  seized  by  judgment  of  a  court 
martial  and  he  brought  his  action  to  get  it  back.  Tho 
court  held  they  could  not  go  l>ehijad  the  discretiou  vested 


in  tl»e  president  of  the  I'nited  States,  to  will  ont  the 
•  mWilia.  Thev  said,  liowevcr,  tliai  if  there  was  aiiv  ahiijie  uf  liis. 
power,  he  was  anieiialJe  as  aiiirbixlv  el«?e  was  amenable  to  the 
people  who  might  U\v\\  Iiiin  oirt  t)f  liis  office, — aiuenal)le  by 
iuipeachment  iiiulev  the  coiurtitut  ion,  fur  an  abuse  of  power. 
Aiid,  sir,  if  tlie  aceused  iii  tbU  eu:?e  is  not  amenable  ft>r  an 
abuse  of  j>ower,  if  Iw  c-au  throw  aronnd  liim  the  mantle  of  this 
Shotlber  act,  a:>  it  U  called,  to  ^ave  him  from  the  cfunsetpienee^* 
I  Jesire  to  know  if  he  i*  not  a  dc»tijx>t,  uncontrolled  by  any  law 
or  coiLstitution,  or  auvthin*;  exee[it  his  own  ]»ersonal  wilL 
And  what,  sir,  if  swcli  Im»  the  fact,  l)ecv>nie5s  <»f  our  act  in  reJa- 
tion  to  imi.)eachab!e  otFeuiCS  which  ]>rovidc?  that  '•  J'^very  otli- 
"wr  of  the  state  sliall  l>e  luible  to  imj>eac]iment  tor  corrupt ioii 
*'<>r  um'onduit  iu  his  official  cai)acity."*  Yet,  rir,  it  is  ascunicit 
W,  and  now,  that  the  Ie,;L;isiature  have  undertaken  to  coiifer 
^pa  the  •rovernor  dLscretionarv  ])o\ver.  And  that  neither 
yoiir  hduor,  sittint>'  a^  a  iudi^^i*,  nor  thi:;  court,  can  hold  hini 
J»iiU'nal.)le  for  anv  nnscoiiduct  in  his  otlicial  cai'ueitv;  iu  other 
^ords,  that  his  diK-retion  is  the  law,  and  that  a  ct)Urt  of  iui- 
P'^'achiiient  c.ninot  .sit  npun  hh  acts,  l)e<\iii<e  the  l»'ii:i.sl;iture  have 
^udertuken  to  irive  him  all  this  power — a  power  thev  had  not 
^'itiiia-lvetf,  and  which  thev  jiijd  no  rij.t  to  aivu  bv  the  cou- 
^titiition.  The  p»vevnor\s  jiov.ers  are  dctlued  by  the  const itu- 
*'^iu  and  if  the  legislature  can  ujive  hiui  this  discjvtiouarv  ]>owei\ 
*'^' i^  like  the  kin i:  of  Kn<j:!aud,  and  ''eau  do  no  wn.n;:,'*  and 
^'li^rt  is  no  v.*ay  vi'  reachiuir  him.  I  liave  <»nly  to  cite  such  a 
^'"•trinc  asj  that  to  show  its  absurditv. 

A^diu  my  ardent  Ij-iend  on  the  othcn*  hide  has  a)»pealed  to 
taib  verv  worst  feature  iu  the  le«i:islatiou  of  Eu»rlaud,  that  lias 
"^'t'oiiie  a  byword  and  repr^mch  to  the  civilized  world  iu  rc- 
^l^*t  to  Iivland.  1  mi^cht  Siiy  to  him,  as  a  native  born  Irish 
"iaa,  ^ci  (7tr  JJi-tif^r  1  know  that  all  that  legislation  to  whicli 
"^  M'erred  to  sustain  the  action  c'f  our  legi>lature,  and  to  show 
"^wliiit  transi)ired  in  the  county  of  Alauiance,  was  iusurrec- 
*'0n,  receives  his  un(pialitied  condemnation ;  but  it  is  inv()ked 
**^  for  tlie  pui-pose  of  showiui^  that  the  legislature  of  this 
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Btate,  by  the  act  of  Januar}-,  1870,  had  given  the  governor  the 
same  power  wliich  was  given  in  Ireland  to  snppreas  the  secret 
societies  in  that  distracted  country.  What  was  the  character 
of  that  legislation  ?  My  friend  has  attempted  to  rnn  a  parallel 
between  the  state  of  things  there,  and  the  state  of  thmgs  in  the 
connty  of  Alamance,  and  while  he  has  not  exactly  justified 
what  was  done  tliero,  he  has  %nrtually  left  such  an  impression, 
or  left  the  subject  so  that  the  inference  may  be  drawn  that 
wliat  was  done  in  Ireland  was  right,  and  what  has  been  done 
here  is  right  also.  Sir,  I  have  not  had  time  to  examine 
the  authoritv,  if  it  lie  an  authoritv%  which  he  has  introduced,  it 
being  a  history  of  Ireland  of  that  day,  but  I  l)eg  leave  to  read 
a  little  more  in  relation  to  tlie  character  of  the  legislation  there, 
lie  has  stated  what  it  was,  but  let  us  see  how  it  was  carried 
out,  and  ascertain  if  we  can,  if  tlie  parallel  can  not  be  still  fur- 
ther extended.  I  read  from  page  1:^17  of  the  same  work 
[Mooney's  History  of  Ireland.] 

''Dnringthc  long  period  of  gloom  and  suffering,  which 
*'  extended  over  the  years  of  PeeFs  secretarvship  in  Ireland,  the 
"business  of  spies,  informei's,  and  police  Honrished.  Any 
"  villian  could  get  himself  on  the  ])ay  of  Dublin  Castle,  by 
**  going  into  a  district  where  oppres.^ive  landlords  resided,  and 
"  where  the  suffering  ]>eo]>le  were  easily  excited  to  revolt  against 
"  the  laws.  Peel  tt)ok  occasion  to  re])repcnt  Ireland  in  so 
*'  disturbed  a  state,  that  a  strong  ]>olice  was  required ;  and  he 
"readily  got  leave  to  place  six  ])oliccmen,  with  full  militaiy 
"  equipments,  in  every  ])arisli  in  Ireland.  This  new  mode  of 
*  government  was  ])reviously  unknown  in  either  England  or 
"  Ireland.  It  consists  of  a  half  spy,  halt  military  body,  without 
"  possessing,  however,  one  particle  of  military  honor  or  chival- 
"  ry,  a  force  modeled  after  the  geufi  fPamu^  of  France,  and 
"called  by  the  people  atler  the  man  who  introduced  it, — 
"  Peelers. 

"  This  inicpiitous  organization,  with  a  full  staft*  of  spies, 
"  informers,  expectants,  place-hunters,  Onmge  magistrates, 
"  Orange  judges,  Orange  sherifi's.  Orange  juries,  Orange  attor- 
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**ney  generals, — saurhij  for  instance — kept  Ireland  for  twenty 
"  years  in  a  state  which  no  description  can  picture.  It  is  not 
"necessary  to  till  these  pages  with  recitiils  of  the  petty  [  tj'i-anny 
*'  practiced  on  the  people  of  Ireland  Ly  the  ascendency  party,  who 
**  held  the  cor]X)rate  and  government  offices  tlii-ongh  Ireland. 
**  From  this  ])arty  nothing  bnt  insults  was  experienced  by  the 
"  Ccitholics.  The  government  availed  itself  of  the  divisions  which 
"  naturally  grew  from  these  animosities,  to  enslave  and  barbarize 
"the|>eople.  Peel,  who  had  an  inveterate  hatred  of  everj*- 
'* thing  Irish  and  Catholic,  introduced,  as  a  pennanent  system 
**of  govenmicnt,  the  most  despotic  laws  which  the  history  of 
**  the  past  or  the  example  of  the  present  nations  of  Europe 
"  offered  as  a  model.  The  curfew  law,  introduced  into  England 
**l)y  William  the  Conqueror,  which  rendered  it  criminal  lor  a 
"man  to  Ikj  out  of  his  house  after  sunset,  was  introduced  into 
"Ireland  by  Peel.  It  was  tacked  to  the  insurrection  act, 
"which  couferrcd  on  the  lord  lieutenant  of  Ireland  the  jmwer, 
"  on  receiving  a  request  from  swoni  magistrates,  repivsenting 
**  their  district  in  a  state  of  '*  (listurl)ance,'"  to  issue  his  com- 
"  mands,  directing  all  ])ersous  in  the  county  or  barony  to  remain 
"within  their  houses  after  sunset,  and  not  to  come  out  belore 
*' sunrise,  under  ])eualticf  of  ])ciug  t nin .sport rd  hvijond  the  at-aH 
'\for  ^cn^n  t/f/frM  ;  eun)owering  any  ttro  of  thct^e  uuK/lstmtes  to 
**  //'//,  ronrirt^  and  jnmixh^  under  Its  jn'ovlslo/h^^  w'ttland  appvid, 
"•Here  was  tlie  estal)lisliment  of  the  most  galliug  andjier- 
"fected  system  of  tyranny  that  ])erhaps  ever  oi>pressed  any 
''nation.  Kor  thrcj 'and  twentv  vears  of  O'Connell's  imblic 
**  life,  lrelan<l  was  sulnectcd  to  this  barbarizin*;  tvrannv. 
'*  Twentv-one  of  the  thirtv-two  counties  of  Ireland  were,  for 
'*  these  twentv-three  vears,  brou^^ht  within  the  rule  of  this 
''species  of  govermncnt.  The  trial  by  jury  M*as  only  a 
"  mockery,''  and  the  laws  a  *'  snare.'.  In  tnith,  the  law  was  a 
''scourge,  its  officei*s  corrupt,  the  judges  partial,  the  juries 
"  ])acked,  and  the  govennnent  unprincipled  and  desix)tic.  Peel 
''  was  seci'etary  of  state  in  Ii-eland,  and  Castelreagh  secrctary 
"  of  state  in  England.'' 
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Such  was  the  state  of  things  and  lias  been  in  Ireland  nnder 
this  legislation  which  my  friend  invoked  here  in  order  to  prove 
that  insurrection  existed  in  Xorth  Carolina. 

My  friend  admits  that  the  British  parliament  is  omnipotent.  It 
can  pass  any  laws.  It  is  not  restrained  hv  any  written  consti- 
tution as  our  legislative  bcxlies  are  and  under  that  ])ower  they 
enacted  these  oppressive  laws;  and  yet  that  legislation  is, 
invoked  here  to  show  that  what  the  British  parliament  had 
enacted  against  every  princij)le  of  liberty  as  to  Ireland  onr 
legislature  had  a  right  to  enact  here,  and  our  governor  as  onr 
sovereiii:n  had  a  rii^lit  tocarrv  it  out. 

Now,  Mr.  Chief  Justice,  all  this  it  seems  to  me  is  aside  from 
the  (juestion  immediately  before  the  court.  I  ask  pardon  for 
haviuii:  icone  into  it  and  I  should  ccrtainlv  not  have  done  so,  it 
it  had  not  have  l)een  for  the  ini])assioiied  appeal  made  by  the 
counsel  on  the  other  side.  The  (piestion  now  bef()rc  this  body 
as  I  uiulerstand  it  is  this : 

The  mana<!:ers  here  aver  that  at  the  time  this  countv  of  Ala- 
Mrance  was  declared  in  a  state  of  insurrection  there  was  in  fact 
no  insurrection.  The  res])ondent  through  his  counsel  avers 
that  there  was  an  insurrection  and  that  is  the  question  we  are 
trying.  It  is  partly  a  question  of  law  and  partly  a  (juestion  ot 
fact  but  we  are  now  discussing  the  legal  aspect  of  the  (juestion. 

What  :S  an  insurrection  under  the  constitution  of  the  state  of 
Xorth  Carolina  as  it  was  understood  and  intended  bv  the 
framers  of  that  instrument  i  I  undertake  to  sav  here  that  onr 
organic  law  (leiinesand  limits  the  ])owers  of  the  legislature  as 
well  as  those  of  the  governor  and  every  other  department  of 
the  o-overnment.  ]S^)bodv  will  controvert  that.  AVe  are  not 
living  under  a  state  government  with  unlimited  powers  like  the 
parliament  ot*  Ku'j'land  for  is  adrr.itted  bv  the  learned  c<mnsel 
on  the  other  side, —  using  the  phrase  of  lawyers — that  parliament 
is  omnipotent  and  can  do  any  thing,  as  is  sometimes  said,  except 
make  a  man  a  vroman  or  a  Avcnnm  a  man. 

Parliament  is  not  contined  or  restrained  bv  anv  written  laws 
and  constitution.     Certain  great  principles  and  acts  are  some- 
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times  refered  to  as  parts  of  the  British  coustitntion,  but  tliere 
is  no  written  constitution,  nothin«]^  deiininf]^  or  limiting  the  pow- 
er  of  parh'ament.     Our  state  government  on  the  contrary  is 
one  of  definite  and  limited  powers.      Each  department  ot  the 
government  lias  certain  |>owei*s  conferred  upon  it  and  the  i>ow- 
ers  not  conferre<l  continue  to  rest  with  tlie  peo])le.     AVhy  <lo  I 
say  tlxAti     I  say  it  ])ccausc3  it  is  expressly  provided  in  the  con- 
stitution itself.     If  vou  will  turn  to  section  87  article  I — that 
j>art  of  the  instrument  termed  the  hill  of  rights^— you  will  find 
tliese  words : 

''This  enuniemtion  of  rights  shall  not  he  construed  to  impaii* 
**  or  deny  others  retained  by  the  peo})le.  And  all  jxnver  not 
**^  here  delegated  remains  with  the  ])eoi>le.'' 

Xow,  sir,  I  undertake  to  say  further  that  neither  the  govem- 
xinent  nor  the  le<^islature,  bv  anv  acts  or  acts  definiuij:  insurrec- 
t:  ion  or  any  thing  else,  can  change  the  etfect  of  the  constitution, 
<_-£*!!  add  to  it  or  take  anv  thin'j  from  it:  In  connection  with 
Tiliat  matter,  I  desire  to  call  the  attention  of  the  hodv  to  certain 
«  > tiller  sections  of  the  constitution  itself.  Section  "21  provides 
t:  1  t.at>  the  privilege  of  the  writ  oihahf'a^  <'t>r2>yf<  shall  ''  not  be  sus- 
r*<^iuled."  Will  any  one  pretend  that  the  legislature  can 
*^^^5pend  that  or  give  the  governor  the  power  to  suspend  it? 
-^^ "nv  attenmt  of  the  kind  would  be  a  mere  nullitv — nothin*' 
'■iore  and  nothing  less.  The  governor  claims  that  hej  had  a 
^*^^ht  to  suspend  it,  but  I  apprehend  that  this  l)ody  will  not 
"^^^stain  him  in  that  claim,  notwithstanding  the  discretionary 
l^Ower  which  is  set  up  for  him,  under  the  law  of  1S70. 

Again  art.  1,  section  24-,  of  the  constitution  reads  as  follows  : 
"A  well  regulated  militia  being  necessary  tothe'security  of 
«  free  state,  the  right  of  theriK'oi)le  to  keepjand  bear  arms  shall 
^lot  lie  infringed ;  end,  as]standing  annies  in  time  of  i>eace  are 
dangerous  to  lil)erty,  they  ought  not  to  be'kept  up,  and  tlie 
^^  militarj'  should  be  kept  under  strict  subordination  to  and  gov- 
erned by  the  civil  power." 

Can  the  legislature  do  away  with  that  provision  of  the  consti- 
tution by  any  legislation  of  theire,  and  if  they  cannot  do  it  can 
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they  authorize  tlie  governor  to  do  it  in  fact  or  virtually?    I 
think  it  will  haixily  be  i!>o  contended. 

Again  section  o5  of  the  same  article  uses  tliis  language : 

"  All  courts  shall  be  open,  and  every  person  for  an  injury 
"  done  him  in  his  lands,  goods,  person  or  reputation,  shall  have 
**  remedy  by  due  ceurse  of  law,  and  right  and  justice  admioie- 
"  tered  without  sale,  denial  or  delay." 

Sir,  can  the  legislature  undertake  to  set  aside  that  provision 
of  the  constitution,  or  can  they  authorize  the  governor  to  do  it  i 
I  think  not — clearlv  not. 

Xow  let  ns  see  what  power  the  governor  has  under  the  con- 
stitution in  respect  to  this  matter  of  calling  out  the  militia  in 
in  case  of  insurrection,  liy  article  12,  section  3,  the  governor 
is  authorized  "  to  call  out  the  militia  to  execute  the  law,  snp- 
'' press  riots  or  insurrection  and  to  repel  invasion,"  and  by  an- 
other section  of  the  constitution  he  is  made  commander-in- 
chief  of  the  militia. 

I  concede  that  in  the  first  instance,  if  insurrection  exist,  the 
governor  is  clothed  with  the  discretion  to  call  out  the  niilitia 
and  has  to  be  the  judge  of  that,  lie  may  call  out  the  militia 
to  suppress  insurrection,  and  ordinarily  a  court  of  justice  can- 
not call  in  question  that  discretion.  Eut  if  he  calls  out  the 
militia  when  no  insurrection  exists  or  it  he  abuse  the  ])ower 
given  him  by  the  constitution  in  the  exercise  of  the  authority, 
which  is  admitted  to  be  possessed  by  him,  he  is  aaienable  be- 
fore this  body  as  a  court  of  im])eachment.  lie  cannot  protect 
himself  by  saying  that  this  excess  of  power  or  abuse  of  power 
was  a  matter  of  discretion  which  no  other  department  of  the 
government  has  a  right  to  call  into  question,  for  that  would 
place  him  above  the  law,  above  the  government  itself  of  which 
he  was  the  chief  executive  officer.  So  it  seems  to  me  therefore 
Mr.  Chiet  Justice,  that  we  come  back  to  the  question  of  what 
is  an  iii8un*ection  as  understood  in  the  constitution. 

There  is  a  power  given  to  the  governor  to  suppress  insur- 
rection. What  insurrection?  The  insurrection  named  and 
referred  to  in  that  article  of  the  constitution  which  I  have 
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named.     Gentlemen   on    the  other  side   undertake  to  van* 
that.     It  must  be  conceded,  that  besides  this  exceptional  leg- 
islation  by    the  parliament    of   Great    Britain,  which    has 
nodiiug  to  do  with  the  matter  here  now,  that  insuri-ection,  in 
tlie  meaning  of  the  constitution,  meant  a  rising  up  against  the 
enforcement  of  the  law,  and  all  tlie  precedents  whicli  have 
been  read,  with  fonns  of  indictments,  etc.,  go  to  show  that  the 
word  in  the  constitution  means  a  rising  up  and  re^sistance  to  the 
law  and  hiwful  authority.     Tlie  act  of  congress  M'liich  has  been 
read,  clothing  the  president  with  ceitahi  powers  in  rehition  to 
calling  out  the  military  pui^suant  to  the  clause  in  the  constitu- 
tion to  suppress  insun-ection,  recpiires  that  he  issue  his  ])rocla- 
mation,  and  for  what  purpof»e  ?    Warning  the  insuiTectionist  to 
disperse,  showing  clearly  what  was  meant,  that  there  was  a 
WJy  of  men  assembled  in  arms  or  in  force  in  ()i>en  resistance 
to  the  laws  of  the  land.     It  is  true  that  some  of  the  gentlemen 
on  tlie  other  side  have  feeblv — and  I  sav  it  without  jmy  disre- 
Bpect— undertaken  to  show  some  other  kind  of  insuiTection, 
gnttliey  have  not  succeeded,  I  submit,  in  showing  it  either 
^^pou  reason  or  authority.     Sport  is  attempted  to  be  made  of 
^"6  definition  as  to  what  constitutes  insurrection,  which  has 
Unread  here.     Upon  such  a  subject  Westerns  dictionary  is 
^wthority.     It  certainly  is  authority  which  is  made  use  of  in 
"^e  supreme  court  of  this  state  and  in  the  supreme  court  of 
"^e  United  States,  when  it  is  sou<j:ht  to  ascertain  the  meaning 
"^  Words,  even  when  used  in  stiitntes,  in  order  to  construe 

But  it  is  said  that  the  legislature  itself  has  defined  what  is 
insurrection  and  that  tliat   is  binding  and  conclusive   here — 
^Imt  the  legislature  having  placed   an  interpretation  upon  the 
^ord  br  declaring  that  a  certain   state  of  things  shall  con- 
stitute insurrection,  then  ijpso  facio  by  that  legislation,   acts 
become  insurrections  which  were  not  insurrections  before  under 
the  constitution  of  the  state.     I  deny  any  such  doctrine  as  that. 
I  say  that  the  legislature  have  no  power  to  add  a  jot  or  a  tittle 
to  the  constitution ;  that  they  have  no  power  to  declare  acts 
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insurrection  which  as  understood  in  the  constitntion  itself  are 
not  insurrection  ;  and  that  they  have  no  right  to  confer  power 
upon  tlie  governor  to  make  that  insurrection  which  was  not 
insurrection  under  the  constitution  by  anv  Icinslation  of  tlieirs. 
And,  sir,  I  go  further  and  say  that  this  legislatui'e  has  not 
delined  or  undertaken  to  define  wluit  was  insurrection.     Have 

tliev  stated  of  what  it  should  consist  in  tiiis  act  which  has  been 

« 

refeiTcd  to  ?  There  is  nothing  of  that  kind  saiiL  This  is  the 
language  they  have  used." 

"  That  tlie  governor  is  liereby  authorized  and  empowered, 
*'  wlienever  in  liis  judgment  the  civil  autliorities  in  any  county 
^^ire  xniable  to  protect  its  citizens  in  the  enjoyment  of  life  and 
*'  pro])erty,  to  declare  such  county  to  l>e  in  a  state  of  insur- 
*'  rection,  and  to  call  into  active  service  the  militia  of  the 
"state  to  such  an  extent  as  may  l)ecome  necessary  to  sup 
"  ])res3   such    insurrection." 

What  insurrection  '\  Where  is  the  dclinition  of  it  ? 
Where  arc  we  t()l<l  what  the  insurrection  is  ?  We  are 
told  here  that  tlie  legislature  undertook  to  confer  upon 
the  governor  a  power  whenever  in  his  judgment,  life  and  prop- 
erty were  not  safe,  to  declare  a  count v  in  insurrection  and  that 
under  that  language  whatever  the  governor  thinks  as  to  the 
want  of  safety  to  life  and  j^roperty  is  to  be  insurrection,  or  not 
as  he  mav  think — in  other  words  tliev  have  undertaken  to  tjive 
to  the  governor,  if  that  be  the  constructio7i  of  the  act,  a  power 
which  they  did  not  have  themselves.  Of  course  not  liaving 
that  power,  any  attempt  to  confer  it  on  the  governor  is  a  nulity. 
J>ut  let  us  see  what  would  be  the  effect,  if  that  were  the  rule^ 
A  good  deal  was  said  yesterday  in  relation  to  the  construction  of 
this  act.  It  was  said  that  it  was  not  to  be  supposed  the  legislature 
intended  to  violate  the  constitution.  Let  us  see  what  would  Ikj 
the  effect  of  that  act,  if  construed  as  the  gentlemen  on  the  other 
side  contend.  Is  there  any  authority  in  the  constitution  any  whei'e 
to  the  legislature  to  declare  a  whole  county  in  a  state  of  insurrec- 
tion ?  Every  man,  woman  and  child  in  the  county  %  Yet  it  is  sjud 
that  tliis  is  the  eflfect  of  this  Shofiuer  bill.    Where  is  the  power 
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to  be  found  ?    I  linmbly  fiubmit  tliat  no  such  audiority  h  to  be 
ionnd  in  our  oiganic  law.    Can  an  act  of  the  legislature,  if  it 
had  said  so  in  so  many  words,  set  aside  tlie  different  provisions 
of  the  constitution  which  I  have  read,  for  that  is  really  tlie 
effect  of  it,  if  the  construction  claimed  is  to  be  admitted  i    If  the 
legislature  cannot  in  terrors  terms  the  constitution,  no  lawyer 
will  pretend  tbat  they  have  autliority  to  conter  the  discretion 
upon  the  governor  to  do  it,  lea*^t  of  all  have  tliey  tlic  right  to 
clothe  the  governor  with  }x>wer  to  declare  a  c»ounty  in  insur- 
rection, and  tliereby  put  all  the  citizens  of  that  county  at  the 
mercy  of  one  man  when  he  thinks,  or  chooses  to  say  that  he 
thinks  "the  civil  authorities  are  unable  to  ])rotect  its  citizens  in 
"  tlie  enjoyment  of  life  and  ])roi)erty."     It  is  a  monstrous  pow- 
er.    I  admit  that  they  might   empower  the  govenior  to  call 
into  active  service  the  militia  of  the  state  to  sur'li  an  extent  as 
may  be  necessary  to  8ui)]»ress  intiurrection,  by  ])rovi(ling  ways 
and  means  for  doing  8o ;  but  when  they  undertake  to  give  him 
a  discretion   under  M'hich   he   claims   thus   to   set   aside  the 
constitution   and   the   law.       I   sav   that   the   claim   on    the 
governor's  part   is   in  excei=«   of  his  powers  under   the    ccai- 
8titution,  and  that  tlie  act  with  that  interpretation  is  unconstitu- 
tional and   void.      They   cannot  empower    the  governor  to 
*$uspend    the    writ   of  hahca.i:   vorj^uj^    nor   r«iise   a    standing 
Ibrce  or  armv  (for  this  is  forbidden  bv  the  constitution  of  the 
United  States.)     Xor  can  they  instead  of  kcei^ing  the  military 
in  subordination  to  the  civil  power,  allow  him   or  undertake 
to  clothe  him  with  authority  to  make  the  civil  power  subject 
to  the   military   jK>wer ;  nor  to  clothe  the  civil  courts  which 
hy  the  constitution  are  to  be  kept  open  for  the  redress  of  i)ublic 
and  private  wrongs  and  to  sul>stitute  therefor   military  coiu'ts 
and  commissions  to  try  and  execute  citizens  of  the  state,  as  has 
been  claimed  bv  the  accused  thev  had  done. 

Sir,  it  has  been  insisted  that  bv  the  action  of  the  leu'islature 
and  the  governor's  proclamation  all  civil  law  for  the  time  was  at  an 
end  in  this  county,  and  the  action  of  the  l>ritish  Parliament 
has  been  invoked  to  show  not  only  that  the  legislature  had  a 
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right  to  do  these  things  hut  that  they  had  heen  rightly  done, 
and  that  under  the  act  of  1870  the  governor  was  not  amenable 
to  any  body  for  liis  acts  in  this  respect. 

But  wliat  is  the  meaning  of  the  act  of  1870  ?  I  submit  that 
it  beai'S  no  such  interpretation  as  is  claimed  here,  but  only  that 
the  governor  by  tliat  act  was  authorized,  when  an  insurrection 
existed  in  a  couiity,  to  declare  that  it  existed  there,  and  not  to 
proclaim  the  whole  comity  in  a  state  of  insurrection.  The  legis- 
lature had  no  such  powei*.  lie  could  declare  that  an  insurrec- 
tion existed  in  a  county,  and  there  is  no  doubt  that  he  had 
that  right  under  the  constitution  ;  but  he  was  reix)nsible  if 
he  should  make  such  a  proclamation  improperly  and  cor- 
ruptly, when  in  fact  no  such  insurrection  existed.  He  would 
be  responsible  iiotwithstandinp;  the  discretion  was  given  him  in 
the  matter,  for  this  act  does  not  and  cannot  add  a  cubit  to  the 
length  of  his  power ;  and  so  at  hwt,  Mr.  Chief  Justice,  the 
question  comes  back  as  to  what  is  meant  by  insurrection  under 
the  constitution.  This  law  that  is  relied  upi>n  here  cannot  make 
a  new  offense  of  insurrection  under  that  iiibtrumeut.  The  word 
insurrection  is  well  known  and  defined  and  was  adopted  by 
our  fathei*^  in  the  earliest  of  our  constitutions  and  in  the  con- 
stitution of  tlie  United  States,  and  it  has  been  adopted  in  the 
constitution  under  which  we  now  live,  and  we  can  have  iiodeli- 
nition  by  a  legislative  body  U)  cliaiige  the  effect  of  the  organic 
law.  I  care  not  liow  the  leici^^lrttuie  inav  have  dctined  it,  ad- 
mitting  that  they  undertake  to  make  something  insurrection 
which  was  not  insurrection  before.  I  care  not  what  the  British 
parliament  has  done,  for  as  tlie  gentleman  adnn'ts  they  can  do 
as  they  please.  AVhen  we  come  to  the  state  of  North  Carolina 
we  have  a  written  constitution  and  by  that  constitution  certain 
powers  are  delegated  to  the  legislature,  and  the  legislature  i^ 
restricted  to  those  powers  thus  given.  The  word  "  insurrection  " 
having  a  meaning  under  the  constitution  any  act  of  the  legisla- 
ture referring  to  insurrection  must  accept  the  constitutional 
signification  of  the  word.  So  here,  this  Shofi'ner  act  must  be 
construed  with  reference  to  the  constitution.     If  it  can  be  bar- 


TSUlL  of  WILLIAM  W.   HOLDEN.  867 

vttonazed  with  the  constitution  then  the  mle  is  that  snch  a  con- 
struction of  llie  law  must  be  adopted. 

It  is  not    necessary  for  me  to  discuss  tlie  question  which 
vas  raised  hy  my  learned  associate  [Mr.  Graham]  at  the  out 
set,  whether  treason  was  or  was  not  embraced  in  insurrection. 
Tliis  question  does  not  turn  upon  that.    The  gentleman  on 
the  other  side  mayor  may  not  be  right  in  saying  that  insurrec- 
tion is  not  always  treason.     Treason  certainly  umbrace^  insur- 
rection, but  treason  in  England  would  not,  because  there  are  other 
-acts  constitutin/jtrcasontlierewliich  do  not  amount  to  treason  in 
this  country.     The  levying  of  war  would  embrace  insurrection. 
Insurrection  is  well  deiined  to  be   a  rising  of  tlie  ]>co]>le   in 
resistance  to   the     law.     It  i^s  not    tlie    exTStcno^   of  secret 
associations    or  riots.     It    may    well  \'iO    that  such    persons 
liave  been  guilty  of  riot.     The  killing  of  Outlaw,   which   has 
been  spoken  of,  may  have  been  guilty  of  a  rir^t  or  even  murder, 
but  it  was  no  insurrection.     A  pared   of  men   get   together, 
determine  to  do  an  unlawful  act,  and  a  man  is  hung.     That  is 
a  riot,  and  those  engaged  in  it  may  be  tried  t\»r  a  ca])ital  felony ; 
but  If  they  do  not  hang  him  they  would  have  been  indictable 
for    a    not.     Men    may    be    indicted    for    conspiracy   to  do 
imlawful    acts,   but    their   coikspinicv  does    not     amount    to 
insurrection;    and    if   the    governor    is  to    be    ]>emiitted    to 
put   the   wlufle    c(Minty  in  a  state  of  in^uri'ection  with  power 
to  arrest  whom  he  will,  and  imprison  whom  he  will,  and  try 
whom  he  will  bv  military  comiinssion,  w^  shall  have  that  state 
-of  things  in  Xortk  Carolina  winch   hafc  existed  in  Ireiund  and 
which  has  l)een  s<b  irell  portrayed  hi  the  woi*k  trom  which  the 
learned  gentleman  read.     That    has   been    attempt-ed  Ao  be 
inaugurated  here.      Men   were   ariTsted,  'tiie   civil   Jmv   wa*5 
silenced,  and  a  military  court  was  ordered,  and  it  K%  insisted,  ou 
the  part  of  the  respondent,  that  he  had  the  discretion  to  do  all 
these  things.     We  say  to  the  gentlemen,  when  they  offer  to 
make  tliis  proof  and  tell  us  that  they  have  a  great  deal  more 
behind,  that  they  have  begun   at  the  wrong  end  of  their  case. 
Thej  say  it  is  a  mere  question  of  the  order  of  the  proceedings 
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and  that  a  court  has  the  right  to  receive  tins  proof  when  they 
tell  us  that  they  expect  to  connect  these  secret  societies  with 
overt  acts  thereafter  to  be  proved  and  that  tliere  should  be  no 
objections  to  their  proceeding  now  to  prove  tlie  existence  of 
tliQse  societies.  We  do  not  believe  that  they  can  show  an  overt 
act  of  insurrection  and  hence  we  desire  that  this  trial 
shall  proceed  in  its  proper  order  according  to  the  precedent 
quoted  in  the  case  of  Bolman  and  Swartwont  where  it  was 
ruled  by  the  highest  judicial  autliority  in  the  land  that  they 
should  begin  by  first  proving  the  overt  act.  But  they  want  to 
commence  where  they  should  leave  oif,  and  not  now  take  up 
the  time  of  this  body  by  going  into  matters  which  are  wholly 
immaterial  at  present. 

The  gentleman  who  last  addressed  the  court,  stated  in  his 
peroration  that  unless  the  respondent  is  allowed  to  give  tliis 
proof,  he  will  go  out  of  tliis  court,  in  the  opinion  of  mankind, 
an  innocent  man.  That  is  to  be  seen.  I  hope  that  no  such  re- 
marks as  that  will  weigh  a  feather  before  this  court.  Let  tlio 
court  do  what  they  consider  to  be  right  in  the  premises  and 
nothinc:  more.  I  trust  I  am  one  of  the  last  men  in  the  world 
to  deny  to  an  accused  every  fair  opportunity  of  making  his 
defence,  but  I  am  not  willing  to  concede  any  more  in  view  of 
the  claim  they  make,  than  what  they  have  a  right  to  under  the 
law. 

It  is  said  that  the  governor  had  the  right  to  l)elieve  that  this  act 
of  January,  1870,  known  as  the  Slioffner  act,  was  constitutional 
and  that  he  acted  under  it  in  good  laitli  as  a  constitutional 
act,  and  that  you  ought  not  now  to  hold  him  responsible,  if 
he  has  been  mistaken  in  the  meaning  of  the  law  or  its 
proper  interpretation  under  the  constitution.  That  is  a  matter 
to  be  shownin  another  way  tlian  by  going  intojthe  particu- 
lar facts  which  were  called  for  by  the  question  propoiuided 
by  the  counsel  to  the  witness.  We  have  ofiered  e\^dence, 
as  we  humbly  submit,  to  make  out  a  ciiso  jyrhna  facie 
that  there  was  no  insurrection  in  the  county  of  Alamance  in 
the  correct  understanding  of  the  word  at  the  time  the  procla- 
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mation  was  issued.  The  courts  were  in  session  and  there  was 
no  uprising  of  the  people.  Ever}'thing  was  going  on  in  its  usual 
order  except  here  and  tliere  an  outrage  was  perpetrated.  Ab 
to  any  honest  impression  and  belief  of  the  accused  that  he  had 
that  power,  that  is  a  matter  to  be  inquired  into  hereafter  and  in  a 
different  way.  Tlie  proof  that  there  existed  these  secret  organ- 
isations might  weigh  something  to  ascertain  what  tlie  motive  was ; 
but  it  is  not  so  much  that  we  object  to  as  it  is  to  pro\nng  in 
limine  the  existence  of  tliese  societies  as  they  stated  they  desire 
to  follow  it  up  with  proof  of  other  matters  to  show  not  insur- 
rection, but  offenses  of  a  different  kind.  Whetlier  this  body 
will  acquit  the  res]X)ndent  because  he  acted  from  honest 
motives,  and  which  the  counsel  said  was  tlie  turning  point  in  the 
case,  it  is  not  for  me  now  to  say.  It  is  enough  to  say  there  are 
other  questions—other  matters  charged  and  many  of  them,  and  let 
this  question  now  pending  be  decided  as  it  will,  it  will  not  affect 
the  matters  which  are  involved  in  those  charges.  And  so, 
upon  the  wliole,  Mr.  Chief  Justice  and  senators,  we  submit 
tliat,  the  the  question  asked  by  the  respondent's  counsel  is 
inadmissible.  We  have  averred  that  there  was  no  insurrection 
and  have  introduced  prima  facie  evidence  of  that  fact.  Tlioy 
have  averred  that  there  was  an  insurrection  and  that  the 
respondent  did  nothing  but  what  he  was  authorized  to  do 
under  the  law ;  and  the  order  of  proof  requires,  before  he  proves 
any  other  facts,  that  he  must  show  that  there  was  an  insur- 
rection within  the  meaning  of  the  constitution,  and  until  he 
does  make  that  proof,  the  question  is  inadmissible. 

Mr.  SMITH.  Mr.  Cliief  Justice  and  senators,  tlie  magni- 
tude of  the  question  that  is  now  presented  for  the  consideration 
of  this  body,  must  be  my  apology  for  availing  myself  of  the 
kind  privilege  extended  to  counsel  to  discuss  the  question  with- 
out limit  as  regards  time.  I  shall  endeavor  to  return  the  com- 
pliment by  condensing  my  remarks  and  making  them  pertinent 
to  the  point  at  issue. 

It  will  be  recollected  that  the  objection  which  we  are  now  con- 
sidering was  made  on  the  part  of  the  counsel  for  tbc  managers- 


^ 


37D  ootTBT  OF  JSifTACBxmrrs. 

lo  8  question  which  was  put  as  to  the  existance  of  secret  socfe- 
ties  of  an  illegal  character  in  the  connty  of  Alamance,  and  that 
my  associate  stated  that  he  ezpectl^  to  prove  a  series  of  outra- 
gcs  in  that  oonnty  within  the  meaning  of  the  first  clauses  of  the 
Shofiher  act.  We  are  met  by  a  denial  of  our  right  to  produce 
evidence  as  to  the  existence  oi  this  wide-spread  organization^ 
and  we  are  met  with  a  further  and  stronger  objection  that 
we  are  not  to  be  allowed  to  show  any  one  of  the  facts^ 
alleged  in  the  answer  and  upon  wluch  the  respondent  bases, 
his  defense^  We  are  told  by  the  gentleman  on  the  other  side 
that,  according  to  the  definition  of  insurrection  to  be  found  in 
the  law  books  and  dictionaries^  this  was  not  a  case  in  whiclt 
tlie  legislature  liad  a  right  to  confer  upon  the  governor  the 
authority  which  was  exercised.  Kow  let  us  look  at  this  one 
moment  and  see  how  these  gentleniien,  if  I  may  be  allowed  to 
use  the  expression,  adhere  in  tlie  bark  while  they  adliere  to 
the  letter  of  the  law.  Tlie  constitution  of  the  state  of  North 
Carolina  says  that  the  governor  sliall  have  power  to  call  out 
the  militia  for  three  objects,. — to  suppress  insun-ection,  to  sup- 
press riots  and  to  repel  invasions.  The  gentlemen  tell  us  that 
insurrection  never  exists  until  there  is  a  physical  uprising  in 
opposition  to  the  execution  of  the  law,  and  therefore  the  gov- 
ernor had  no  ri^it  nor  had  the  legislature  the  right  to  confer 
upon  the  gpivemor  the  power  to  call  out  the  militra  in. 
iidvance  of  the  crime  consummated  making  insurrection. 
The  gentlemen  therefore  held,  that  if  there  is  insurrection  in 
embryo,  that  i&  if  men  are  organized  with  arms  in  their 
hands  and  with  all  the  arrangements  for  this  uprising,  you  have 
not  the  means  of  suppressing  or  repressing  tlie  movement  until 
the  uprising  actually  takes  place.  Wliat  is  an  invasion  I  Here 
is  the  definition  of  that :  "  Tlie  entrj^  of  a  country  by  the 
•*  public  enemy  making  war."  An  insurrection  is  a  "  rebellion 
"by  citizens  of  the  country  against  its  government."  Whatis 
a  riot  ?  The  gentleman  has  defined  that  to  be  tlie  meeting  of 
men  together  c*onstituting  an  illegal  combination  and 
then  proceeding  so  &r  as  to-  execuste  their  purpose.    When 
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a  ODiuttpiracy  exiBta — ^an  unlawful  afisemblage,  and  no  steps 
are  taken  to  oonsnmmate  tlieir  purpose,  that  is  a  rout,  but 
when  the  purpose  is  fully  accomplished  it  is  a  riot  and  not 
before.  The  argument  of  the  learned  counsel  is  that  the  gov- 
^^or  has  no  right  to  suppress  a  tumultous  assemblage,  that 
is  going  to  prosecute  an  unlawful  design — that  he  lias  no  right 
or  power  to  repress  the  agencies — ^to  prevent  the  execution  of 
tliat  which,  when  consummated,  makes  the  offence  a  riot,  so 
that,  if  the  military  forces  were  to  arrest  this  illegal  body,  by 
reason  of  the  want  of  a  consummation  of  its  purpose,  the 
arrest  wonld  be  a  violation  of  the  constitution,  because  there  was 
no  riot^  and  hence  the  constitution  did  not  authorize  the  military 
power  to  be  used.  Suppose  that  a  body  of  armed  men  are 
upon  the  frontier  of  the  state  organized  and  ready  to  make  a  de- 
scent on  the  county  of  Alamance  or  some  other  county  that  is 
not  an  inwisian  until  they  tread  upon  the  soil  of  North  Caroli- 
na. Yet,  according  to  the  gentleman's  argument  tlie  governor  s 
luinds  are  tied  and  he  dare  not  summon  the  militaiy  or  call  on 
a  single  man,  but  must  wait  until  this  organization  ol  forces 
hjfi  actually  iui^aded  Xorth  Carolina  and  then,  and  not  till  then, 
(tSLii  he  call  out  the  military,  within  tlie  provisions  of  our  funda- 
mental law.  So  they  say  in  reference  to  the  matter  imder  con- 
i^ideration,  that  he  must  wait  until  the  acts  have  been  fully  con- 
summated and  accomplished,  and  then  he  can  break  up  these 
organisations,  and  arrest  the  persons  engaged  in  them,  but  he 
is  powerless  to  call  out  the  militia  to  break  them  up  in  their 
inception — in  tlieir  embryo ;  or  to  use  a  homely  expression,  you 
may  kill  the  chieken  wlien  it  is  hatched,  but  you  cannot  destroy 
the  e^  from  w^liich  it  is  to  be  liatohed«"  In  our  opinion  this 
is  not  the  meaning  of  the  constitution.  We  believe  that  it  was 
intended  for  a  more  beneficent  and  larger  purpose.  It  was 
intended  not  only  to  arm  the  executive  of  tliis  state  with  the 
means  of  punishing  those  who  have  committed  crime,  but  it 
was  also  intended  to  prevent  the  execution  of  the  purpose  of 
eieaiing  an  insurrection  or  of  making  a  riot  and  hence  was 
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preventive  in  its  natnre  rather  than  pnnitorjr  when  the  offence 
was  committed. 

Does  the  constitution  authorize  its  officer  to  arrest  and  pun- 
ish men  after  they  have  committed  crime,  and  yet  does  not 
allow  them  to  anticipate  the  tact  by  arresting  the  man  who 
proposes  to  commit  the  crime  and  thus  prevent  its  execution  'i 
That  is  the  argument  upon  which  they  assume  to  hold  the  re- 
spondent liable  upon  this  charge. 

In  1795  an  act  was  passed  by  congress  to  cany  out  a  similar 
provision  in  the  constitution  of  the  United  States,  to  enable  theact 
president  to  call  out  the  militia  to  repel  invasion,  and  that 
expressly  provided  that  he  may  not  only  repel  it  when  invasion 
takes  place,  but  may  anticipate  it  and  prevent  it.  Yet  no  ques- 
tion was  ever  raised,  that  under  the  power  to  repel  invasion  which 
was  conferred  by  congress  upon  the  president,  he  had  not  the 
power  to  anticipate  and  prevent  that  invasion  which  might  be  re- 
pelled after  it  had  taken  place.  Here  then  we  meet  the  gentle- 
man in  the  beginning  and  tell  him  that  we  have  a  right  to  show- 
any  fact  or  circumstance  tending  to  prove  the  existence  of  an  or- 
ganization the  illegal  pnrpoees  of  which,  in  their  prosecution, 
would  in  all  probability  result  in  riot  or  insurrection  and  which 
this  act  of  1870,  and  the  conBtitution  together  were  intended  to 
give  to  the  governor  the  power  to  repress.  The  strict  defini- 
tion of  an  offence  and  the  proof  required  to  sustain  it,  in  the 
case  of  a  person  on  trial,  cannot  be  applied  to  an  officer 
making  efforts  to  prevent  the  perpetration  of  the  act  which,  if 
committed,  would  constitute  the  offence  without  rendering  vain 
and  illusory  all  those  constitutional  and  legal  provisions  inten- 
ded for  the  repression  of  violence  and  wrong,  and  for  the  pro- 
tection of  liberty  and  life. 

But  aside  from  that  let  us  see  how  this  matter  stands  in  another 
point  of  view.  The  existence  of  these  secret  organizations  led 
to  the  enactment  of  a  law  by  the  General  Assembly  making  it 
a  misdemeanor  for  any  persons  to  go  about  armed  and  dis- 
guised for  the  purpose  of  terrifying  or  frightening  the  people 
of  the  state,  and  making  it  a  trespass  committed  by  persona 
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dine  di^^iaed,  s  felony  to  be  punished  as  bucL.    The  exiateuce 
then  of  Buch  o^:aiiizatioDB  is  forbidden  by  Uv. 

Later  we  find  the  ea&ctnient,  koow-ii  as  the  Shofiiier  act, 
vhieh  deckres  that  the  "  ^venior  is  hereby  authorized  aud 
''empowered  whenever  in  hit)  judgiueut  t}ie  civil  autliontiee 
"  in  any  county  are  unable  to  protect  its  citizeim  in  tlte  cujoy- 
"ment  of  life  and  property,  to  declare  such  county  to  be  in  a 
'*  state  of  insurrection  and  to  cull  out  into  active  eervice  the 
"  militia  of  the  i>tato  to  such  nii  extent  ae  may  become  necessary 
'^  to  Buppress  Buclt  insurrection,  and  in  gnch  case  the  governor 
''is  further  aatltorized  to  call  upon  tlie  president  for  such  aseig- 
"taoce,  if  any,  ae  in  his  judgment  may  be  necessary  to  enforce 
"the  law." 

The  learned  counsel  who  last  addressed  tlie  court  says — and 
I  really  think  he  will  scarcely  ask  the  conviction  of  the  respon- 
dent upon  any  such  ground — tliat  the  gcncrul  asembly  has  nut 
in  that  act  declared  that  those  circmnstances  upon  whicli  the 
county  might  be  declared  in  inEurrection  constitute  themselves  an 
ingurrection,  but  on  the  lontrai-y  that  tlie  act  has,  by  the  use  of  that 
word,  fallen  back  on  tlic  c(nistitiition  itself  fi>r  an  interpretation 
lud  heretofore  the  general  eehenie  and  pui-pose  of  the  act  were 
not  to  enlarge  ur  modify  the  provisions  to  1)C  found  iu  the  cou- 
«titution.  Now  as  reasouable-niindud  men,  senatoi-s  acting  as 
judges,  are  disposed,  I  am  sure,  to  givethix  act  its  fidl  and  tair 
interpretation,  let  us  examine  and  see  what  is  its  real  intend- 
ment and  meaning. 
This  act  provides  this : 

"  Tlie  governor  is  hereby  authorized  and  empowered, 
''whenever  iu  his  judgment  the  civil  authorities  in  any  county 
"ire  unable  to  protect  the  citizens  iu  the  eujojnneiit  of  life 
'•and  property,  to  declare  such  county  to  be  in  a  state  of  insur- 
''iBction,  and  to  call  into  active  service  tlio  intlitia  of  the  state 
'^  to  such  au  extent  as  may  I>ecoine  necessary  to  suppress  such 
"  innurection." 

What  are  the  tacts  upon  which  he  is  to  issue  his  proelama 
tiaal    "Wliat  are  the|thing8  which  must  exist  according  to  hia 
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judgment  to  warrant  the  exercise  of  tbifi  power  conferred  upon 
him  t  All  that  is  required  is  that,  whenever  in  snch  judgment 
the  civil  authorities  in  any  county  are  iJinMe  to  protect  citizens 
in  the  enjoyment  of  life  and  propetyj  whenever  the  citizens  of 
a  county  are  unsafe  either  in  their  life  or  property,  the  act  says 
he  may  issue  this  proclamation  to  declare  the  county  in  a 
state  of  insurrection.  Has  he  not,  supposing  that  the  ground 
existed  upon  which  that  judgment  was  based,  literally  exercised 
the  very  authority  which  this  act  undertakes  to  confer  upon 
him  ?  And  will  the  gentleman  say,  when  he  was  only  required 
to  determine  upon  the  question  of  the  safety  of  life  and 
property  that  he  must  be  answerable  to  this  high  court  of 
impeachment  because  there  did  not  exist  the  facts  neces- 
essary  to  constitute  an  insun^ectiou  according  to  the  best 
definition  of  it,  although  they  are  not  in  the  statute,  and  al- 
though tliey  are  not  made  the  ground  upon  which  the  procla- 
mation was  to  be  issued  I  If  the  governor  believed  that  life  and 
prope  rty  were  insecure  and  liad  reasonable  grounds  for  that  judg- 
ment, he  is  protected  fully  under  that  statute  for  issuing  that 
proclamation,  according  to  our  view  of  it,  whether  in  point  of 
law  the  legislature  had  a  right  to  enact  it  or  not.  It  is  at 
least,  a  legislative  delegation  of  that  power  as  expressed 
in  this  statute.  This  senate  and  the  house  of  representatives — 
the  parties  to  this  impeachment — the  one  preferring  the 
charge  and  the  other  trying  it — these  two  bodies  constituted 
this  general  assembly,  and  they  have  in  the  most  solemn  man- 
ner called  upon  the  governor  in  such  a  contingency  as  this  to 
call  out  the  militia  and  use  the  military  power  of  the  state.  Is 
he  to  be  arraigned  and  punished  for  obedience  to  the  law  i 
Although  he  is  not  in  terms  required,  yet  that  statute,  accor- 
ding to  its  literal  interpretation,  is  mandatory  upon  the  governor, 
and  had  he  ventured,  with  full  and  ample  evidence  tliat  life  and 
property  were  unsafe  in  that  county,  to  have  refused  to  execute 
the  powers  conferred  upon  him  h^  might  have  been  arraigned 
before  this  tribunal  for  not  protecting  the  lives  of  eitizeisis  of 
this  state. 
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On  tlie  other  side,  it  is  said  that  this  act  violates  the  constitution 
of  the  state  of  North  Carolina.  Wlio  is  to  jndge  of  that  ?  Is  this 
tribunal  to  pronounce  it  void  ?  Will  this  senate,  sitting  as 
a  court,  do  it?  Perhaps  it  has  such  right  and  may  now 
80  declare,  although  the  respondent  had  not  the  light  and  benefit 
of  its  judgment  upon  tlie  constitutionality  of  the  law 
\rhen  he  was  carrying  out  its  provnsions,  and  aiming  to 
secure  its  objects  in  the  county  of  Alamance.  Is  the 
<i:ovemor  of  the  state  to  be  punished  because  he  carried 
into  effect  and  exercised  tlie  power  wliich  this  whole  general 
assembly  claimed  the  right  to  exercise,  and  put  in  the 
statute  under  which  he  acted?  I  am  aware  it  was  urged 
in  the  trial  of  Andrew  Johnson  (mucli  further  than  is 
urged  in  this,)  that  it  was  the  duty  of  the  president  of  the 
United  States  to  carry  into  exercise  an  unconstitutional  law, 
and  he  was  impeached,  and  it  was  insisted  by  the  managers 
there  tliat  he  could  not  protect  himself  by  showing  that  this 
very  statute  for  violating  which  he  was  impeached,  was,  itself, 
an  infraction  of  the  constitution  of  the  United  States.  Let  me 
read  from  the  speedi  of  tlie  managers  in  that  case,  to  show 
liow  far  the  doctrine  was  carried  from  the  claim  -which  is  here 
made.    Mr.  Butler  said : 

"  We  claim  that  the  question  of  the  constitutionalitj'  of  any 
*'  law  of  congress  is,  upon  this  trial,  a  totally  irrelevant  one. 

"The  constitution  substitutes  this  reconsideration  and  pas- 
"sage  as  an  equivalent  to  the  president's  signature.  After 
'*  that,  he  and  a*l  other  officers  must  execute  the  law,  whether 
"  in  fact  constitutional  or  not. 

"  For  the  president  to  refuse  to  execute  a  law  duly  passed, 
*'  l)ecause  he  thought  it  unconstitutional,  after  he  had  vetoed  it 
"  for  that  reason,  would,  in  effect,  be  for  him  to  execute  his 
*'  veto,  and  leave  the  law  unexecuted. 

"  It  may  be  said  that  he  may  do  this  at  his  peril.  True ; 
*'  but  that  peril  is,  to  be  impeached  for  violating  his  oath  of 
"  office,  as  is  now  being  done." 

It  was  claimed  in  that  ease  (the  other  extreme  of  the  propo- 
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eition  maintained  here)  that  it  was  the  datj  of  the  president 
of  the  United  States  to  execute  a  law  passed  bv  congress 
clothed  with  the  forms  of  an  enactment  although  in  fact  he 
might  believe  it  to  be  totally  repugnant  to  and  unauthorized 
bj  the  constitution  of  the  United  States,  while  the  managers 
of  this  prosecution,  adopting  the  opposite  view,  undertake  to 
impeach  the  governor  of  this  state  for  what  ?  For  executing 
a  law  which  they  allege  v^iolates  the  constitution.  They  hold 
and  maintain  the  opposite  theory  in  the  case  of  the  governor 
from  what  the  learned  managers  maintained  on  the  trial  of  the 
president  of  the  United  States. 

But  I  take  it  that  it  is  not  material  to  this  inquiry  what 
may  be  the  final  adjudication  as  to  tlie  imconstitution- 
ality  of  this  act.  The  guilt  or  innocence  of  the  respon- 
dent cannot  be  made  to  depend  upon  the  uncertain  and 
unascertained  judgment  of  this  or  the  highest  court  of 
the  state  upon  the  question  of  the  constitutional  power 
claimed  to  be  exercised  by  the  legislature  of  Xorth  Caro- 
lina. Wlio  can  know  with  unerring  certainty  what  are 
the  limitations  and  powers  conferred  in  the  constitutions  of  the 
United  States?  "What  judge  that  sits  upon  the  bench  does  not 
often  exercise  powers  which  are  not  conferred  and  refuses  to 
recognize  rights  which  arc  guaranteed  under  it,  though  in  the 
exercise  of  an  honest  judgment  as  to  what  that  constitution  is  i 
And  if  a  judge  cannot  be  impeached  because  he  expounds  the 
law  wrongly,  why  shall  the  governor  or  another  officer  of  the 
countiy  charged  witli  the  execution  of  a  law  of  the  state  that 
is  not  warranted  by  the  constitution,  be  liable  to  this  severe 
punishment  for  error  of  judgment  ascertained  by  the  decision 
of  some  tribunal  long  after  the  act  for  which  he  is  tried  I 
Would  it  be  just  and  fair  for  a  public  officer  to  l)e  held 
responsible  upon  such  a  rule  as  that?  Would  it  be  safe 
to  hold  a  public  officer  to  the  exercise  of  any  discretionary 
power  if  an  error  in  judgment  was  to  be  followed  up  by 
his  impeachment  and  degradation  ?  In  ray  judgment  the 
question  ia   whether   the   governor   honestly    exercised  the 
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discretion  conferred  upon  liim  by  the  statute,  if  he  did 
there  is  an  end  of  tliis  proseention  so  far  as  that  charge  is  con- 
cerned. Let  me  not  be  misunderstood.  Tlie  result  does  not 
follow  that  the  learned  counsel  [Mr.  Bragg]  attempted  to 
deduce  from  this  proposition  that  the  governor  would  be 
possessed  of  unlimited  powers  and  those  jwwers  without  any 
restraint  if  the  doctrine  for  which  we  contend  is  correct 
and  sound.  That  principle  is  that  where  the  general  assem- 
bly conferred  upon  any  one  of  its  officers  a  jK)wer  to  l)e 
exercised  at  his  discretion  upon  a  certain  state  of  facts,  if 
tliat  discretion  be  exercised  in  tjood  falih  he  is  not  answer- 
able before  this  or  any  other  tribunal.  If  under  the  pretence 
of  exercising  that  discretion  he  a])use8  it  and  assumes 
powers  which  arc  not,  and  were  never  intended  to  l)e  con- 
ferred, like  all  other  acts  of  malfeasance  in  office  he  may  be 
held  accountable  lor  his  act ;  but  if  lie  honestly  exercised  his 
judgment,  if  in  fact  in  calling  out  the  militia  he  did  honestly 
l>elieve  tliese  facts  to  exist  upon  which  he  was  authorized  to 
call  out  the  militia  theii,  as  we  insist,  there  is  an  end  of  this 
charge  as  far  as  he  is  concerned ;  otherwise  a  man  may  be  pun- 
ished for  the  exercise  of  a  discretion  not  sought,  but  on  the 
contrary  forced  upon  him  by  the  legislation  of  the  countrs'. 
The  enquiry  is  not  whether  that  judgment  was  right  or 
wrong,  whether  the  state  of  facts  did  or  did  not  exist  upon 
which  the  senate  would  have  authorized  the  calling  out  of  this 
military  force ;  that  is  not  the  question  here  ?  A  discretion  was 
imposed  upon  the  governor  and  it  wjis  left  to  his  judgment  and 
to  the  judgment  of  nobody  else,  and  when  that  judgment  wiis 
proi)erly  invoked,  when  he  honestly  endeavored  to  decide  the 
issue  and  did  decide  it  according  to  his  own  convictions 
of  duty,  iqx)n  the  facts  then  before  him,  I  do  say  and  say 
it  on  the  soundest  principles  of  law  and  common  right 
that  he  cannot  be  impeached  for  the  eiTor  which  he  may  have 
committed  as  to  the  existence  of  the  fact  upon  which  his  judg- 
ment was  based.  Suppose  there  had  been  a  hundred  witnesses 
who  had  come  and  testified  to  him  of  facts,  the  truth  of  which 
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wonM  have  warranted  the  eallii^  out  of  tliis  militia,  and  sup- 
poee,  upon  an  inquiiy  the  senate  ascertaina  that  a  large  pro- 
portion of  these  statements  were  unfounded,  would  the  senate, 
by  reason  of  the  fidse  information  upon  whidi  he  had  exer- 
cised that  diseretion  and  had  honestly  acted,  say  that  he  was 
to  be  criminally  charged  with  malfeasance  in  office  an  J  have  him 
punished  and  degraded  for  that  exercise  of  discretion  !  I  re- 
peat, and  it  is  the  point  of  my  argument,  tliat  if  the  senate 
believe  that  Governor  Iloldeu  in  the  exercise  of  his  judgment 
upon  the  facts  and  information  then  before  him,  came  to 
the  conclusion  that  that  state  of  things  did  exist  upon  which  he 
he  v/as  authorized  to  call  out  the  militia,  it  is  a  full  and  ample 
defence  upon  this  trial. 

Let  me  call  the  attention  of  this  body  to.  some  of  the  difficul- 
ties and  I  may  say  the  great  injustice  which  would  arise  if  tlie 
doctrine  maintained  hero  to-day  is  carried  out  and  applied  to 
this  case,  A  case  has  been  before  the  supreme  court  of  the  United 
States  which  was  referred  to  by  the  counsel  for  the  managers. 
It  induced  me  to  look  at  the  writings  of  that  great  commenta- 
tor of  the  constitution  of  the  United  States  to  see  how  far  the 
exercise  of  discieticn  on  the  part  of  the  president  of  the 
United  States  was  a  full  protection  to  him.  Judge  Storey  at 
section  120G  of  his  commendtaries  on  the  constitution  says  : 

"At  a  very  recent  period,  the  question  came  before  the 
"  supreme  court  of  the  United  Ssates  for  a  judicial  decision  ; 
"audit  was  then  unaiiimously  detennined,  that  the  authorit}* 
"  to  decide,  whether  the  exigency  has  arisen,  belongs  exclusively 
"  to  the  president,  and  that  his  decision  is  conclusive  upon  all 
"  other  persons.  The  court  said  that  this  construction  necessa- 
*'  rily  resulted  from  the  nature  of  the  power  itself,  and  from  the 
*' manifest  objects  contemplated  by  the  act  of  congress.  The 
"  power  itself  is  to  be  exercised  upon  sudden  emergencies,  upon 
"  great  occasions  of  state,  and  under  circumstances  which  may 
*'be  vital  to  the  existence  of  the  union.  A  prompt  and 
"  imhesitating  obedience  to  orders  is  indispensable  to  the  com- 
<<  plete  attainment  of  the  object.    The  service  is  a  military  scr- 
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*^  vice,  and  the  oomniand  of  a  military  nature ;  and  in  such 

^^caaea    every    delay    and    every    ol)stacle    to    an   efficient 

^^  and  immediate  compliance  would  necessarily  be  to  jeopard 

**  the  public    interests.     AVhile   subordinate    officers  or  sol- 

**  diers  are  pausing  to  consider  whether  they  ought  to  obey 

*^  or  are  scrupulously  weighing  tlie  fiicts  upon  which  the  com- 

^^  mander-in-chief  exei'cises  the  right  to  demand  their  services, 

^*  the   hostile    enterprise  may  he    accomplished  M'lthout  the 

•*  means  of  resistance.  While  subordinate  officers  and  soldiers 

**  are  pausing  to  consider  whether  they  ought  to  obey,  or  are 

*  *  scrupulously  weighing  the  facts  upon  which  the  commauder- 

**  in-chief  exercises  the  right  to  demand  their  services,  the 

•*  hostile  enterprizo  may  be  accomplished,  without  the  means 

*'  of  resistance.     If  the  power  of  regulating  the  militia,  and 

**  of  commanding  its  services  in  times  of  insun-ection  and 

**  invasion  are,  as  it  has  been  emphatically  said,  they  are, 

**  natural  incidents  to  the  duties  of  superintending  the  com* 

'•  mon  defence,  and  of  watching  over  the  internal  peace  of 

*'  the  confederacy,  these  powers  nmst  be  so  construed,  as  to 

'*  the  modes  of  their  exercise,  as  not  to  defeat  the  great  end 

*"in  view.    If  a  superior  officer  has  the  right  to  contest  the 

"order  of  the  president,   upon   his  own  doubts,  as  to    the 

"  exigency  having  arisen,  it  must  equally  be  the  right  of  every 

'^inferior    officer    and    soldier,   and   any  act   done   by   any 

"person    in    furtherance  of  such  order   would  be  subject   to 

"responsibility  in  a   civil   suit,  in   whicli   his  defence  must 

"finally    rest   upon    his    ability  to  establish   the  facts  by 

"competent    proofs.      Besides,     in     many     instances    the 

''evidence,  upon  which  the  president  might  decide,  that  there 

*'  was  immnient  danger  of  invasion  might  be  of  a  nature  not 

constituting  strict  technical  proof;  or  the  disclosure  of  the 

evidence  might  reveal  important  state  secrets,  which  the  pub- 

"  he  interest  and  public  safety,  might  imperiously  demand  to  be 

"  kept  in  concealment !    The  act  of  1705  was  framed  upon  this 

"  reasoning.  The  president  is  by  it  necessarily  constituted,  in 

'^the  first  instance,  the  judge  of  the  existence  of  the  exigency, 
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^^  and  is  bound  to  act  according  to  hie  belief  of  the  £eu^  If  he 
*'  does  80  act,  and  decides  to  call  out  the  militia,  his  orders  for 
*^  this  purpose  are  in  strict  conformity  to  the  law ;  and  it  would 
"  seem  to  folloW;  as  a  necessary  consequence,  that  every  act 
"  done  by  a  subordinate  officer  in  obedience  to  such  orders  is 
"equally  justifiable.  The  law  contemplates,  that  under  audi 
"  circumstances  orders  shall  be  given  to  carry  the  power  into 
"  effect ;  and  it  cannot  be,  that  it  is  a  correct  inference,  that 
"  any  other  person  has  a  right  to  disobey  them.  No  provison 
"  is  made  for  an  appeal  trom,  or  review  of  the  president's  opinion, 
"And  whenever  a  statute  gives  a  discretionary  power  to  any  per- 
"  son  to  be  exercised  by  him  upon  his  own  opinion  of  certain 
•'  facts,  the  general  rule  of  the  construction  is,  that  he  is  thereby 
"  constituted  the  sole  and  exclusive  judge  of  tlie  existence  of 
"  these  facts. " 

It  will  be  seen,  Mr.  Chief  Justice  and  senators,  that  the 
reasons  given  for  the  non-responsibility  of  the  executive  officer 
of  the  United  States  for  acts  'v\athin  the  discretion  conferred 
upon  him  by  statute,  are  that  the  grounds  upon  which  he  acts 
are  not  strictly  capable  of  proof  before  a  judicial  tribunal.  Con 
siderations  involving  the  public  good  may  not  permit,  and 
often  do  not  permit,  them  to  be  published  to  the  world  ;  and  to 
liold  him  responsible  for  exercising  his  judgment  by  going  into 
an  inquiry  to  determine  whether  he  believed  he  ought  to  have 
thus  acted,  is  to  violate  the  whole  scope  and  purpose  of  the  law 
and  to  subject  him  to  an  iniquitous  judgment.  The  only 
inquiry  is,  has  he  been  giiilty  of  miscond^ict  in  office — has  he 
wilfully  violated  his  duty.  If  he  has,  he  is  amenable  to  this 
impeachment.  But  if  this  discretion  was  honestly  exercised 
and  if  the  senate  believe  that  was  hisjadyment  and  that  he  had 
reasonable  grounds  for  that  judgment,  the  defence  is  complete 
so  far  as  that  branch  of  the  controversv  is  concerned.  He 
cannot  be  held  and  must  not  be  held  responsible  and  especially 
in  this  proceeding  because  he  has  erroneously,  according  to 
your  opinion,  exercised  a  discretion  conferred  upon  him  by  the 
statute.    His  powers  under  our  constitution  are  precisely  the 
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powers  eonferred  by  the  congress  of  the  United  States  upon 
the  president  of  the  United  States  under  the  federal  constitu' 
tion,  and  they  were  conferred  upon  him  under  the  constitution 
of  North  Carolina,  and  are  regulated  and  restrained  in  a  • 
measure  by  the  act  to  which  I  have  called  the  attention  of  the 
court 

In  this  connection,  I  beg  further  to  refer  to  a  case  reported 
in  11  Johnson,  New  York  Reports,  page  120,  in  which  Judge 
Spencer  uses  this  language  : 

"  The  case  of  JIa/*mun  vs,  Tappcnden  and  others  (1  East 

"  655,)  and  Drewry  vs.  Colton^  in  a  note  to  that  case,  clearly 

**  show  that  this  action  is  not  maintainable,  without  stating 

"  and  proving  malice  express  or  implied  on  the  part  of  the 

"officers.     In  the  case  in  the  text,  Laurence,  judge,   said: 

*'^There  is  no  instance  of  an  action  of  this  sort  maintained  for 

"an  act  arising  merely  from  error  of  judgment;'    and  he 

"  cited  Mr.  Justice  Wilson's  opinion  in   Drewry  vs,  Coidton 

"with  approbation.     In  that  case  the  suit  was  for  refusing 

"the  plaintiff's  vote.     Justice  Wilson  considered  it  as  an 

"action  for  misbehavior  by  a  public  officer  in  the  discharge 

"of  his  duty,  and  that  the  act  must  be  malicious  and  wilful 

"  to  render  it  a  misbehavior :  and  he   held  that  no  action 

"would  lie  for  a  mistake  in  law.     In  speaking  of  the  case  of 

^^  Ashby  vs.    Wliite^  he  considered  it  as  having  been  deter- 

"mined  by  the  house  of  lords  on  that  ground,  from  the  reso- 

"lutions  entered  into  by  them.   The  whole  of  Judge  Wilson's 

"reasoning  is  clear,  perspicuous  and  irresistable ;  and  is  fully 

"confirmed  in  Harman  vs.   Tapjyanden.     It  would,  in  our 

"opinion,  be  opposed  to  all  the  principles  of  law.  justice  and 

"  sound  policy,  to  hold  that  officers,  called  upon  to  exercise 

"  there  deliberate  judgments,  are  answerable  for  a  mistake  in 

"  law,  either  civilly  or  criminally,  when  their  motives  are  pure, 

"  and  untainted  with  fraud  or  malice. 

The  honorable  managers  themselves  have  understood  this  to 
be  the  true  construction  of  our  constitution  in  relation  to  im- 
peachment for  they  have  not  neglected  in  every  quo  of  their 

26 
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charges  to  allege  not  merely  the  violation  of  the  constitution  of 
North  Carolina  and  the  laws  of  the  state,  but  a  wilful  and  cor- 
rupt violation  of  those  laws.  All  through  the  impeaching 
articles  they  have  imputed  to  the  respondent,  the  motives  which 
in  their  judgment,  and  rightfully  in  their  judgment,  were  neces- 
sary to  constitute  the  impeachable  offense  charged  against  him. 
And  now  striking  out  all  those  it  is  seriously  contended  that 
because  the  It^arned  gentleman  [Mr.  Bragg]  is  able  to  make  an 
ar<ruiuent  to  this  bodv,  that  the  act  is  in  violation  of  the 
constitution  of  the  state  and  because  he  mav  have  to  vour  satisfac- 
tion  established  the  fact,  he  is  at  libertv  to  ask  the  conviction,  of 
the  respondent  because  he  shared  the  sentiment  of  the  gen- 
eral assembly  tliat  passed  that  act  and  carried,  into  execution 
their  positive  injunctions  to  him.  Tliey  have  made  it  his  duty 
to  protect  the  life  and  property  by  the  strong  arm  of  military 
jx)wcr,  and  whenever  the  civil  authorities  in  his  judgment  were 
incompetent  to  that  end  they  have  said  to  him  that  he  must 
declare  that  county  in  a  state  of  insurrection.  We  say  that  he 
lias  literally  exercised  the  power  conferred  upon  him  in  the  act 
and  no  more.  For  the  exercise  of  the  ])ower  conferred  upon 
him  by  that  act  he  is  nut  accountable  whether  in  the  judgment 
of  this  bodv  that  act  is  or  is  not  an  infraction  of  the  constitu- 
tion  of  the  htate  of  North  Carolina. 

Again,  sir,  my  colleague  [Mr.  Cj;nigland,]  illustrated  our 
position,  and  I  beg  a  moment  to  call  the  same  matter  again  to 
the  attention  of  the  senate.  There  has  just  been  passed  by  the 
general  assuuil>ly  an  act  ])rovi<ling  for  the  calling  of  a  conven- 
tion of  the  i)eople  of  North  Carolina,  and  it  is  re^piired  of  the 
governor  to  issue  a  ])roclamation  Avith  the  view  of  cariying  its 
provisions  into  effect.  According  to  the  views  of  gentlemen 
on  the  other  side,  if  the  governor  should  issue  his  proclanmtion 
and  endeavor  to  carry  that  law  into  effect,  and  it  shoiUd  here- 
after b3  held,  and  if  mv  friend  shall  be  able  to  arij:ue  and  show 
that  the  constitutional  j)owor  to  pass  that  law  does  not  exist  in 
a  more  majority  of  the  membere  of  either  house,  the  governor 
would  bo  liable  to  impeachment  l)efore  this  body  for  issuing  his 
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"proclamation  and  giving  thereby  force  and  eftect  to  a  measure 
"which  another  senate  may  hereafter  consider  as  a  -saolation  of 
the  constitution  of  tlie  state ;  that  is,  he  could  he  impeached  for 
carrying  into  eftect  that  unconstitutional  law.     If  the  motive  is 
to  he  lost  sight  of,  and  tlie  honesty  and  ho7ia  Jfdcs  o{  Im  conduct 
are  to  be  overlooked,  your  governor  is  just  as  responsible  to 
the  senate  for  carrying  out  that  act,  if  it  should  liereaiter  be  de- 
termined to  be  unconstitutional,  as  CTOvernor  Iloldcn  is  to  be 
punished  now  for  carrying  this  act  into  eifect  because  it  is  un- 
constitutional. 

But  there  is  another  view  of  this  case  to  wliich  T  call  the 
attention  of  senator?.    The  admission  of  this  evidence  can  work 
no  harm  to  the  prosecution.     Whether  its  effects  shall  be  to 
exculpate  him  upon  the  iinal  argument  is  a  (jucstion  which  will 
be  open,  still,  for  discussion.     But  exclude  it  and  in  what  con- 
dition do  you  leave  this  case?     Suppose  a  minority  of  more 
than  one-third  shall  deem  the  evidence  admissible  and  pro}Kn", 
and  believe  that  the  senate  ought  to  have  all  the  facts  proposed 
to  be  iriven  in  evidence  before  them,  that  minoritv  may  deter- 
mine  the  issue  of  this  ]»r()secuti<m,  two-thirds  of  this  body  being 
essential    to  conviction  ;    and  is  it   ])rudont  and  safe  to  rule 
out,  upon  this  ])rcliniinary  matter,  evidence  wliich  a  minority, 
more  than  onc-lliird,  u\o>t  honestly  believe  should  have  been 
heard   and  if  the  fi.cts  alloircd  were   fully  established,  shoidd 
acquit  the  defendant  of  the  charge  i     These  views  are  not  new, 
they  were  presented  with  very  great  force,  and   I  think  very 
con'ectlv,  on  the  trial  of  Andrew  Johnson. 
Mr.  Curtis  in  behalf  of  the  respondent,  said  : 
"  The  honorable  mana<^er's  arOTinent  may  l»o  a  sound  one : 
"the  senate  may  ultimately  come  to  that  conclusion  after  they 
"have  heard  this  cause;  that  is  of  discussion  into  wliich  I  do 
"  not  enter  ;  but  l)efoVe  the  senate  can  come  to  the  considera- 
"tion  of  those  cpiestions  they  must  pass  over  this  allegation  ; 
"  they  must  either  say  as  the  honorable  manager  says,  that  it  is 
"wholly  immaterial  what  opinion  the  president  ionned  or  im- 
*'der  wliat  advice  or  circumstances  he  formed  it,  or  else  it  must 
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'  be  admitted  by  senators  that  it  is  material,  and  the  evidence 

*  must  be  considered. 

"  Now,  how  is  it  possible  at  this  stage  of  the  enquiry  to  deter- 
'  mine  which  of  these  courses  is  to  be  taken  by  the  honorable 

*  senate  ?  If  the  senate  should  finally  come  to  the  conclusion 
'  that  is  wholly  immaterial,  this  evidence  will  do  no  harm  On 
'  the  other  hand,  if  tlie  senate  shoidd  finally  come  to  the  con- 
'  elusion  that  it  is  material,  what  the  intention  of  the  president 
'  was  in  doing  these  acts,  that  they  arc  to  look  to  see  whether 
^  there  was  or  not  a  wilful  violation  of  the  constitution,  then 
'  they  will  have  excluded  the  evidence  upon  which  they  could 
'have  determined  that  question,  if  it  should  thus  prove  to  be 
'  material. 

"I  respectfully  submit,  therefore,  that  whether  the  argument 
'  of  the  honorable  manager  is  sound  or  unsound,  whether  it  will 
'  finally  prove  in  the  judgment  of  the  senate  that  this  evidence 
'  is  immaterial  or  not,  this  is  not  the  time  to  exclude  it  upon 
'  the  groimd  that  an  examination  of  the  merits  hereafter  and  a 
'  decision  upon  those  merits  will  show  that  it  is  immaterial. 
'  AVhen  that  is  shown  the  evidence  can  be  laid  aside.  If  the 
'  other  conclusion  should  be  arrived  at  by  any  one  senator,  or 
'  by  the  body  generally,  then  they  will  be  in  want  of  his  evi- 
'  dence  which  we  now  offer." 

So  great  was  the  difficulty  of  rejecting  evidence  that  might 
become  material  and  pertinent  on  the  final  hearing  that  Senator 
Sumner  of  that  body  proposed  to  admit  all  kinds  of  evidence 
except  such  as  was  decidedly  iuunaterial  or  trivial.  The  pi^o- 
position  did  not  prevail  it  is  true,  but  this  resolution  was 
offered  by  Senator  Sumner  because  of  the  embarrassment  and 
difficulty  which  he  saw  might  arise  in  consequence  of  the  rejec- 
tion of  a  large  body  of  evidence  upon  which  the  conviction  or 
a<Mjuittal  of  the  accused  might  ultimately  depend. 

Again,  all  this  evidence  is  material  upon  the  question  of  the 
intent  upon  which  these  acts  were  done.  It  is  the  intent  that 
constitutes  a  crime  for  w^hich  impeachment  lies — not  errors  of 
j  udgment  but  wilful  violations  of  duty.     These  are  acts  of  official 
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misconduct — ^wilftil  and  corrupt  misconduct  of  a  public  oflScer, 
^nd  they  are  tlie  acts  for  which  impeachment  lies.     The  motive 
^nd  intent  is  material  to  be  inquired  into.  The  senate  has  already 
adjudged  that  these  habeas  eo/^m*  proceedings,  returnable  before 
<Judge  Brooks,  were  admissible  upon  the  question  of  the  intent 
^with  which  the  governor  acted  throughout  these  transactions. 
This  court  has  by  its  vote  and  by  its  decision  declared  tliat  it 
was  a  material  inquiry  as  to  the  motive  and  purpose  by  which 
the  accused  was  actuated  in   doing  wliat  he  has  done.    We 
objected  to  this  proof  as  irrelevant.     But  it  was  insisted  upon 
as  competent  by  the  honorable  gentlemen  associated  with  the 
managers  upon  the  ground  of  its  tendency  to  show   the  intent 
with  which  the  otlier'acts  cliarged  were   done,  and  the   chief 
justice  with  the  assent  of  the  senate,  making  it  the  judgment 
of  the  whole  court,  declared  that  those  proceedings  were  com- 
petent upon  the  question  of  the  intent  with  wliich  the  governor 
acted. 

Again,  if  the  gentlemen  arc  correct  in  the  position  they 
now  take,  this  cause  has  been  prolonged  ver}'  far  and  unneces- 
sarily, for  the  answer  admits  nearly  every  fact  which  has  been 
put  in  evidence  during  the  course  of  the  trial.  The  answer 
sets  up  the  very  defences  which  are  now  offered  to  be  proved. 
If  they  are  immaterial,  why  did  not  the  honorable  managers 
demand  j  udgmen t  without  any  further  trial  ?  When  we  admit  al- 
most all  if  not  all  the  allegations  that  are  contained  in  the  articles, 
why  did  they  not  demand  judgment  at  once  ?  For  if  we  are  not 
to  put  in  our  justification  for  the  acts  which  they  charge  as 
criminal,  it  was  useless  to  take  up  the  time  of  the  court  by 
making  an  inquiry  into  unimportant  and  trivial  matters  which, 
true  or  false,  cannot  avail  the  respondent  on  his  trial.  The 
respondent  has  set  out  in  his  answer  the  nature  of  the  acts 
which  he  expected  to  give  in  evidence ;  he  now  proposes  to 
make  good  that  part  of  the  answer,  and  we  have  gone  to  trial 
upon  it.  Why  shall  he  not  have  the  benefit  by  proving  before 
this  body  the  grounds  upon  which  he  exercised  this  power,  for 
which  he  is  now  arraigned  %    If  the  senate  shall  believe,  acting 
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as  impartial  and  honest  jurors  and  judges,  that  under  the  cir- 
cumstances he  was  warranted  in  coming  to  the  conchision  which 
he  did,  and  that  the  contingency  had  arisen  on  which  it  was 
liis  duty  to  develop  the  military  strength  of  the  State  to  break 
up  these  organizations,  then  this  senate  will  be  reluctant,  I  am 
sure,  to  condemn  him  when  senators  see  that  under  the  circum- 
stances he  was  waiTanted  in  his  acts,  thouii:h  thcv  mav  now 
think  the  state  of  things  then  existing  was  not  such  as  he  then 
supposed. 

Mr.  Chief  Justice,  we  are  before  a  court,  not  as  manager 
Butler  said,  a  senate,  without  a  precedent  except  its  own, 
without  hiw  except  the  hiws  which  it  made  itself,  rather  indi- 
rectly sanctioned  by  my  honoral)le  friend  on  the  other  side,  we 
are  here  in  North  Carolina  before  a  court  of  justice,  and  noth- 
ing will  be  administered  here  but  the  justice  of  the  state  against 
anv  and  all  oifenders. 

Pendiufi:  the  remarks  of  Mr.  Smith,  Senator  Flemniins: 
moved  that  the  court  take  a  recess  for  five  minutes. 

The  CHIEF  JUSTICE  put  the  question  on  the  motion  of 
Senator  Flennuing,  and  it  was  decided  in  the  aflirniative. 

On  the  court  re-assemblino;,  Mr.  Smith  resumed  liis  remarks. 
lie  said : 

Mr.  Chief  Justice,  when  the  Senate  took  the  recess  I 
was  about  calliuii:  attenticm  to  wliat  I  rcirard  as  an  unsound 
view  of  the  attributes  and  powers  th:it  belong  to  tliis  tribunal. 
Mr.  Manager  Ihitler  uses  tliis  language  in  the  opening  address 
upon  the  trial  of  Andrew  Johnson: 

"A  constitutional  tribunal  solelv,  vou  are  bound  bv  no  law, 
"  either  st^itute  or  connnon,  which  n.av  limit  vour  constitu- 
"  tional  prerogative.  You  consult  no  ])recc(lent  save  those 
"  of  the  law  and  custom  of  parliamentary  bodies.  You  are  a 
''  law  into  yourselves,  bound  only,  by  the  natural  principles  of 
"  equity  and  justice,  and  that  sal  us  2>opidi  s^fj>/\'Uia  est  lex, 

Mr.  BADGER.  Mr.  Chief  Justice,  the  argument  which  my 
associate  is  now  addressing  to  the  senate  as  a  court  of  impeach- 
ment is  one  which  is  very  important.     It  must  1x)  apparent 
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tliat  there  is  scarcely  a  quorum  of  senators  present.  Tlie  ques- 
tion now  being  discussed  is  a  vital  question  and  it  does  seein 
to  me  that  if  the  time  is  so  far  advanced  in  the  day  that  the 
senators  cannot  be  present,  the  time  has  come  for  the  court  to 
adjourn.  I  throw  this  out  as  a  suggestion  in  the  hope  that 
some  senator  will  move  to  adjourn  the  session  for  the  day.  I 
Tepeat  that  if  the  time  has  arrived  when  the  senate  of  K"orth 
Carolina  sitting  as  a  com*t  of  impeachment,  is  unwilling  to  hear 
what  the  coimsel  for  the  respondent  have  to  say,  it  does  seem 
to  me  that  the  time  has  arrived  for  the  court  to  adjourn.  I 
have  not  the  power  to  make  the  motion  myself.  If  senators 
should  see  fit  to  leave  the  chamber  for  their  dinners  or  for  anv 
other  purpose  when  counsel  are  proceeding  with  their  argu- 
ment, I  think  tlie  counsel  themselves  ought  to  be  permitted  to 
go  home  until  the  time  when  the  senators,  who  are  to  decide 
the  question,  shall  come  back  to  hear  the  conclusion  of  the 
argument. 

Senator  EDWARDS.  Mr.  Chief  Justice,  I  have  reason 
to  believe  that  it  would  be  agi*eeable  to  the  managers  as  well  as 
the  counsel  for  the  I'cspondent  to  adjoui-n.  T  do  not  think  the 
lecture  comes  very  gracefully  from  the  counsel  for  the  respon- 
dent, but  putting  that  aside,  I  move  that  the  court  now  adjourn 
until  seven  o'clock. 

Senator  ROBBIXS,  of  Eowan,  moved  as  a  substitute  that 
the  court  adjourn  for  the  day. 

The  CHIEF  JUSTICE  put  the  question  on  the  motion  of 
Senator  Robbins,  of  Rowan,  audit  was  decided  in  the  affirmative. 

So  the  court  adjourned. 
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BLBVBNTH  DAY. 

Senate  Chambeb,  Feb.  8tli,  1871. 

The  COURT  met  at  11  o'clock,  pursuant  to  adjournment, 

onorable  Richmond  M.  Pearson,  chief  justice  of  the  supreme 
in  the  chair. 

Proceedings  were  opened  by  proclamation  made  in  due  form 
y  the  doorkeeper. 

The  CLERK  called  the  roll  of  senatoi-s,  and  the  following 

ntlemen  were  foimd  to  be  present : 

Messrs.  Adams,  Albright,  Battle,  Beasley,  Bellamy,  Brog- 
■^en,  Brown,  Cook,  Council,  Cowles,  Crowell,  Currie,  Dargan, 
Edwards,  Eppes,  Flemming,  Flytlie,  Gilmer,  Graham,  of  Ala- 
mance, Graham,  of  Orange,  Hawkins,  Ilyman,  Jones,  King, 
Latham,  Ledbetter,  Lehman,  Linney,  Love,  Mauney,  McClam- 
my,  McCotter,  Merrimon,  Moore,  Murphy,  Konnent,  Olds, 
Price,  Robbins,  of  Davidson,  Robbins,  of  Rowan,  Skinner, 
Speed,  Troy,  Waddell,  Warren,  Wliiteside  and  Worth — i5. 

Senator  TROY  moved  that  the  reading  of  the  journal  oi 
yesterday  be  dispensed  with. 

The  CfflEF  JUSTICE  put  the  question  on  tlie  motion  of 
senator  Troy,*  and  it  was  decided  in  the  aifirmative. 

Mr.  MERRIMON.  Mr.  Chief  Justice,  I  desire  to  call  atten- 
tion to  what  may  be  a  misprint  in  the  evidence  of  Mr.  Cocke 
which  is  to  be  found  on  page  280.  As  printed  Colonel  Cocke 
is  made  to  say  that  he  removed  to  Asheville  in  October,  1869  ; 
it  should  be  1865. 

Senator  WARREN.  Mr.  Chief  Justice  I  would  like  to  be 
indulged  for  a  moment  before  the  discussion  is  resumed.  I  do 
not  wish  to  interfere  at  aU  with  the  line  of  argument  which  is 
to  be  followed  on  either  side,  but  I  would  like  to  hear  a  discus- 
sion on  thifi  point,  if  the  respective  counsel  tliink  it  material, 
whether  any  evidence  of  intent  is  admissible  on  tliis  trial,  and 
if  so,  whether  the  evidence  offered  tends  to  show  the  intent.    I 
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do  not  allude  to  evidence  referred  to  by  the  counsel  for  the 
respondent  as  to  what  tliey  propose  to  prove  hereafter,  but 
only  to  the  particular  question  now  before  the  court. 

Mr.  SMITH.  Mr.  Chief  Justice  and  Senators,  I  had  nearly 
concluded  what  I  had  to  say  yesterday  when  the  court  adjourned 
and  I  woidd  have  trespassed  en  its  time  this  morning  by  verj' 
brief  remarks  but  for  the  suggestion  which  has  been  made  by 
one  of  the  senators  in  relation  to  a  point  wliich  has  perhaps  not 
been  adverted  to  in  this  discussion,  and  I  will  ask  the  indul- 
gence of  the  court  for  a  veiy  shoit  time  while  I  say  something 
upon  it. 

But  before  proceeding  to  that,  I  desire,  as  I  am  to  be  re- 
plied to  by  the  learned  counsel  for  the  managers,  [Mr.  Gra- 
ham,] to  state  that  lie  may,  understand  the  precise  ground 
whicli  is  taken  on  the  part  of  the  respondent  in  relation  to 
the  admissibiiity  of  this  evidence  offered,  bearing  on  the 
question  of  the  rightful  issue  of  the  prochmiation  of  iusuiTec- 
tion  as  to  the  county  of  Alamance.  The  enquiry  is  as  to  tho 
relevaucv  of  the  evidence  offered  to  show  the  condition  of 
things  which  existed.  The  statute  authorizes  the  proclama- 
tion to  be  made  by  the  governor,  and  we  have  offered  the 
evidence  to  show  a  state  of  facts  communicated  to  the  gover- 
nor as  existing  in  that  couuty,  upon  which,  by  the  express 
terms  of  the  statute,  he  was  authorii^cd  to  issue  the  procla- 
mation ;  and,  mos<t  undoubtedly,  if  all  evidence  in  relation 
to  the  enquiry  whether  life  and  2>ropertv  were  safe  in  the 
county  of  Alamance  is  to  l)e  rejected,  then  of  course  the  de- 
fence will  not  be  permitted  to  show  tha  facts  contemplated 
by  the  statute  upon  which  the  governor  was  authorized  to 
declare  a  countv  in  insurrection.  We  sav  further,  that  if  we 
do  satisfy  the  court  that  his  act  was  within  the  reasonable 
exercise  of  his  discretion  (a  discretion  not  colorable  merely  as 
in  the  case  supposed,  by  the  learned  counsel  who  preceded  me, 
[Mr.  Bragg,]  but  exercised  houa  fide  and  truly,  as  authorized 
by  the  statute)  upon  the  case  then  presented,  and  a  judgment 
formed  upon  a  fair  consideration  of  tho  evidence,  it  is  con- 
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elusive  and  protective  in  this  and  every  other  trial,  and  that 
the  contrary  doctrine  that  men  are  to  be  impeached  and  pun- 
ished for  errors  of  judgment,  for  mistakes  of  opinion,  finds  no 
countenance  in  any  system  of  criminal  jurisprudence  known 
to  civilized  nations ;  and  that  the  principle  contended  for 
by  which  the  governor  would  be  subject  to  punishment, 
would  expel  from  the  bench,  by  impeachment,  every 
judge  who  should  deliver  an  erroneous  decision,  and  would 
drive  from  office  every  executive  oiHcer  who,  in  an  honest 
endeavor  to  discharge  liis  duty,  might  commit  mistakes  or  fall 
into  errors   of  judgment. 

All   crime  consists   in  the  intent.     There  can  be  no  crime 
\rithout   a  giylty   intent.     Sometimes  tliat   intent   is  conclu- 
sively established  by  the  act,  upon    the  broad   principle  that 
a  man  nuist  l)e  supposed  to   contemplate   that   wliichis  the 
natural  and  obvious  result   of  his  act — the  intent  to  do  that 
which  ho  did  do.     But  there  is  another  class  of  otienccs,  and 
tliis   wc  submit  is  one  of  them,  in  which  the   intent   is  sep- 
^tiitc  from  the  act,  and  is  i\n  essential    element  to  be   ascer- 
^»iincd  in  order  to  constitute  guilt;  and  the  exercise  of  official 
power    bv   an  executive   or    ludicial    oihcer,    to  be   tl'.c  sub- 
.lCN?t  of  punisliment,  must  h.ive  hocn  wilfully  aiul  con-uptly  and 
^iitcntionallv  wronu:,  otherwise  no  crime  has  heen   connnitted. 
-oso  judge  can  ])e  depof  c<l   from  liis  ])lace  for  an  error  of  judg- 
^  "^  lent,  although  that  error  may  result  in  a  disregard  of  the  require- 
^  iieiits  of  the  constitution.    Xo  ofncer  of  any  description  can  be 

ixniisbe<l  who  lumestlv   aims  to  dischar<re   all  his  dutv  under 
^  he  constitution   and    the  laws   which  are  supreme  over  him. 
"^lie  act  of  passing  counterteit   inoiuy  ilhistrate   this  idea  ;  the 
5:\ct  of  false  swearing,   furnishes  another  instance   which   illns- 
trmtcs  the  same  i>rinciplc.     The  mere  act  of  passing  counterfeit 
^uoney  is  not  a  crime;  if  so,  no  one  would  ])e  free   from  guilt 
lor  all  of  us  nn<piestional)ly  have  received  and  paid  it  out.     False 
statements  on  oath  are  not  punished   merely  ns  such.     There 
must  be  a  corrupt  intent  and  a  wilful  false  swearing  to  consti- 
tute perjury.     There  is  no  guilt,  to  be  punished  by  a  criminal 
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prosecution  in  the  eases  I  have  referred  to,  unless  there  is  a 
criminal  purpose  and  intent  accompanying  the  act.  In  the 
case  pending  here,  is  an  exercise  of  power,  as  we  insist 
the  evidence  will  show,  if  admitted,  fully  warranted  by  the 
language  of  the  statute.  If,  upon  exercising  that  power, 
there  was  an  honest  purpose  on  the  part  of  the  governor 
to  accomplish  the  object  which  the  legislature  had  in 
view  in  making  the  law,  we  maintain  he  has  committed 
no  crime,  although  the  statute  under  which  he  acted,  may 
be  in  violation  of  the  rights  of  individuals  secured  under 
the  constitution  and  laws  of  North  Carolina.  This  was  the 
view  taken  by  the  counsel  for  President  Johnson,  when  the 
question  of  his  violation  of  the  tenure  of  office  act  was  under 
consideration.  The  United  States  senate,  I  think  most  unjustly, 
refused  to  allow  ,tlie  accused  to  show  that  he  took  the  opinion 
ot  the  legal  advisers  of  the  president  and  among  them  Secre- 
tary Stanton  himself,  then  a  member  of  the  cabinet,  whose 
advice  was  to  tlie  effect  that,  the  act  infringed  the  constitutional 
prerogative  of  the  executive  office ;  and  the  testimony  offered 
by  him  to  show  that  there  was  no  criminal  puri)08e  on  his  part 
to  violate  the  constitution  of  the  Taiited  States,  but  that  he 
desired  honestly  and  faithfully  to  obey  its  commands  and  to 
preserve  imimpaired  the  attributes  and  prerogative  of  the  office 
entrusted  to  him  for  the  time  being  as  its  incumbent,  was  most 
unjustly  I  think  rejected.  I  refer  to  the  portion  of  the  speech 
of  one  of  his  counsel  to  be  found  on  page  169  of  the  second 
A'olume  of  the  reported  proceedings  of  the  impeachment  trial, 
remarking  however,  that  in  the  speech  are  contained  various 
quotations  in  support  of  the  view  taken  by  the  counsel. 

I  read  an  extract  from  tlie  speech  of  Mr.  Js'elson. 

" "  Every    crime  must  have,   necessarily,  two    constituent 
"  "  paits,  namely,  an  act  forbidden  by  law  and  intention." 

And  that  is  as  applicable,  I  take  it,  to  a  high  misdemeanor 
as  it  is  to  a  high  crime. 

"  "  The  act  is  innocent  or  guilty,  just  as  there  was  or  was 
"  "  not  an  intention  to  commit  a  crime  ;  for  example,  a  man 
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**  "  embarks  on  board  a  ship  at  New  York  for  the  purpose  ot 
**  "  going  to  New  Orleans ;  if  he  went  with  an  intention  to 
**  "  perform  a  kwful  act  he  is  perfectly  innocent ;  but  if  his 
'*  "  intention  was  to  le\'y  war  j^gainst  the  United  States,  he  is 
^^  "guilty  of  an  overt  act  of  ti'eason." 

"  Mr.  Bishop,  in  his  work  on  criminal  law,  section  252,  says : 
"  "  Intent  is  not  always  inferable  from  tlie  act  done."  "  I 
^  ^  "  maintain  that,  there  being  no  unlawful  or  improper  inten- 
^'  "  tion,  there  can  be  no  crime  or  misdemeanor,  and  although 
^*  •*  I  did  not  read  this  yesterday,  I  substantially  cited  it ;  but 
^' "  having  it  here,  I  ask  your  indulgence  to  repeat  it  again  in 
"the  language  of  the  book  itself.  I  refer  to  Wharton's 
"  "  Criminal  Law,  page  733,  and  Roscoe's  Criminal  Evidence, 
""page  804,  to  sustain  this  proposition." 

"  "  An  indictment  against  an  officer  of  justice  for  misbe- 
"  "  haviour  in  office,  must  charge  that  the  act  was  done  with 
"  "  corrupt,  partial,  malicious,  or  improper  motives,  and  above 
"  "  all,  with  a  knowledge  that  it  was  wrong."  " 

"  In  Wliarton,  page  269,  and  2  Kussell,  732,  this  principle  is 
"  stated : 

"  "  As  to  acts  of  an  official  nature,  everythhig  is  presumed  to 
"  "  to  be  rightfully  done  until  the  contrary  appears."  " 
"  Again,  Mr.  Bishop,  in  his  criminal  law,  section  80,  says : 
"  "  A  case  of  overv^'helming  necessity  (as  to  intent)  or  honest 
""  mistake  of  fact  will  be  excepted  out  of  a  general  statute."  " 
I  read  also  the  opinion  pronounced  by  one  of  the  judges  of 
that  court,  who  will  not  be  charged  with  any  partiality  at  least 
towards  the  president  of  the  United  States,  Senator  Sumner, 
of  Massachusetts.     Mr.  Smnner  said : 

"  From  the  fonn  ot  procedure,  I  pass  to  the  rules  of  evi- 
^^  device  /  and  here  again  the  senate  must  avoid  all  technicalities 
"and  not  allow  any  artificial  rule  to  sliut  out  the  truth.  It 
"  would  allow  no  such  thing  on  the  expulsion  of  a  senator. 
"  How  can  it  allow  any  such  thing  on  the  expulsion  of  a  presi- 
"  dent  ?  On  this  account  I  voted  to  admit  all  the  evidence  that 
"  was  offered  during  the  trial,  believing,  in  tlio  first  place,  tliat 
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'^  it  ought  to  be  heard  and  considered ;  and  in  the  second  place, 
"  that,  even  if  it  were  shut  out  from  these  proceedings,  it  could 
"  not  be  shut  out  from  the  public  or  l)e  shut  out  from  history, 
"both  of  which  must  be  the  ultimate  judges." 

Senator  Fowler  in  pronouncing  his  opinion  uses  this  lan- 
guage : 

"  The  simple  act  is  not  in  law  necessarily  criminal ;  it  must 
"  be  accompanied  with  a  criminal  purpose.  Actus  iion  faelt 
''Weuin^  nisi  Qiieus  sit  rea.  Lord  Kenyon  says:  'It  is  a  prin- 
"  'pie  of  natural  justice  and  of  our  law  that  the  intent  and  the 
"' act  must  both  concur  to  constitute  the  crime.  The  intent 
"itself  is  not  punishable ;  indeed  not  the  subject  of  human  law. 
"  It  nmst  accompany  in  some  manner  an  act.  Coffitciiio?iis 
'^paenvm  nemo  patitua,  '  The  intent  must  also  be  proved  as 
'•  alleged.' 

"  The  proof  both  of  fact  and  intent  must  establish  the  unlaw- 
"  ful  act,  and  also  the  criminal  intent,  as  charged  in  the  articles 
"exhibited." 

Senator  GRAHAM,  of  Orange.  Without  desiring  to  inter- 
nipt  the  counsel,  Mr.  Chief  Justice,  I  should  like  to  hear  dis- 
cussion on  this  point,  whether,  to  show  the  intent  with  which 
the  respondent  committed  the  alleged  act,  we  can  admit  evi- 
dence of  what  occurred  before  the  passage  of  the  act  of  January, 
1870,  known  as  the  Shofther  bill,  or  whether  we  are  not  coniined 
to  such  matters  has  occun*ed  after  that  bill  became  a  law. 

Mr.  SMITH.  I  will  answer  for  myself  to  that  point  before 
I  conclude. 

I  next  read  the  opinion  of  senator  Hendricks,  then  as  now, 
a  senator  of  the  United  States,  and  one  of  the  judges  in  that 
case  and  a  man  of  very  high  chrracter  and  position  : 

"  I  cannot  concur  in  the  opinion  that  has  been  expressed, 
"  that  if  a  technical  violation  of  the  law  has  been  established, 
"  the  senate  has  no  discretion,  but  must  convict.  I  think  the 
"  senate  may  judge  whether  in  the  case  a  high  crime  or  mi^ 
"  demeanor  has  been  established,  and  whether   in  the  name  of 
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*•  the  people  the  prosecution   ought  to  he  made  and  sustained." 

Senator  Grimes  expresses  himself  thus : 

"  I  come  now  to  the  question  of  intent :  admitting  tliat  the 
"•  president  had  no  power  under  the  law  to  issue  the  order  to 
''  remove  Mr.  Stanton  and  apj)oint  General  Thomas  secretary 
'"'  for  the  department  of  war  ad  interhn^  did  he  issue  tliose  orders 
^'  witli  a  manifest  Intent  to  violate  the  laws  and  '  the  constitu- 
^'  tion  of  the  United  States,'  as  charged  in  the  articles,  or  did 
*•  he  issue  them,  as  he  says  he  did,  with  a  view  to  have  the 
''  constitutionality  of  the  tenure-of-offiee  act  judicially  decided  f 

Senator  Doolittle  who  was  also  one  of  the  judges,  uses  this 
Linguage  in  giving  his  views ; 

*'  This  opinion  of  the  attorney  general,  if  given  and  acted 
"  uj)on  in  good  faith  by  the  president,  is  a  protection  against 
"  any  cliarge  of  high  crime  or  high  misdemeanor.  The  attor- 
*•  nev  «i:eneiiil  is  chosen  because}  he  is  Uanied  in  the  laiL\  to 
'•  advise  a  president  who  may  not  be  a  lawyer  at  all.  lie  is 
*'conlirmed  by  the  senate  as  a  judge  is  contirmed,  for  high 
'•  character  and  legal  learning." 

In  that  case,  one  of  tlie  charges  against  President  Johnson 
was,  that  he  had  violated  a  law  of  the  land.  His  defence  was, 
that  he  had  taken  tlie  advice  of  his  counsel  and  his  cabinet,  and 
their  opinion  Wiis,  that  the  law  infringed  the  constitution  of 
the  United  States — the  higlicst  law — and  infringed  it  in  a  man- 
ner whicli  stripped  tlie  executive  office  of  one  of  its  essential 
attrilmte^,  that  liis  purpose  in  the  act  of  removal  of  his  secre- 
tarv,  was  to  brin*'  tlie  case  before  the  courts  that  the  constitu- 
tionality  of  the  law  might  be  decided,  and,  meanwhile,  not  to 
surrender  any  of  the  just  i)rerogatives  of  office  entrusted  to 
him  to  maintain  and  deteiul,  under  the  solemnities  of  an  oatli 
for  the  time  being  as  president  of  the  United  States.  I  am 
sustained  in  this  view  of  the  C4\se  further,  by  the  fact  that  the 
honorable  managers  have  not,  in  the  common  form  of  an  indict- 
ment, contented  themselves  with  leaving  out  the  allegation  of 
illegal  and  improper  purposes  which  they  charge  existed  in 
the  mind  of  the  accused,  and  for  which  they  now  arraign  him 
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betore  the  bar  of  this  court.  I  will  read  a  portion  of  one  of 
the  articles,  for  I  believe  the  same  language  runs  through  all  of 
them,  so  far  as  they  relate  to  this  part  of  the  case.  The  article 
charges  the  corrupt  and  illegal  intent  in  the  following  words : 

•*  That  William  W.  Hoiden,  governor  of  said  state,  un- 
"  mindful  of  the  high  duties  of  his  office,  the  obligation  of  his 
^'  solemn  oath  of  office,  and  the  constitution  and  laws  of  said 
"  state,  and  intending  to  stir  up  civil  war,  and  subvert  per- 
"  Bonal  and  public  liberty,  and  the  constitution  and  laws  of 
"  said  state  and  of  the  United  States,  and  contriving  and  in- 
"  tending  to  humiliate  and  degrade  the  said  state  and  the 
"  people  thereof,  and  especially  the  people  of  the  county  of 
«*  Alamance,  and  to  provoke  the  people  to  wrath  and  violence, 
"  did,  under  color  of  his  said  office,  on  the  seventh  day  of 
i*  March,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
**  and  seventy,  in  said  state,  of  his  own  false,  corrupt  and 
"  wicked  mind  and  purpose,  proclaim  and  declare  that  the 
"  county  of  Alamance,  in  said  state,  was  in  insurrection,"  &c. 

Why  is  this  corrupt  intent  imputed  unless  the  honorable 
managers  believe  the  establishment  of  it  by  proof  was  an  es- 
sential element  of  the  crime  which  the  articles  set  out?  The 
fact  that  they  have  put  them  there  carries  mth  it,  to  my 
mind,  convincing  proof  that  they  believed,  as  we  insist  to- 
day, that  the  essential  ingredient  of  the  crime — an  ingredi- 
ent to  be  found  to  exist  as  a  fact  necessary  to  the  conviction 
and  deposition  of  the  accused  party  from  office — is  something 
more  than  the  mere  issuing  of  a  proclamation  ;  and  accord, 
ingly,  they  allege  and  they  must  prove  that  it  was  issued 
with  the  purposes  and  for  the  objects  charged  and  set  out 
in  this  portion  of  the  article.  And  will  senators  upon 
their  oaths,  when  they  pass  upon  the  accusation  that  the 
governor  is  guilty,  after  tliey  have  shut  our  mouths  and  not 
permitted  us  to  repel  the  imputation  of  intents,  find  that 
intent  to  exist  outside  of  the  act  of  issuing  the  procla- 
mation and  refuse  the  accused  the  opportunity  of  showing  his 
real  intent  and  the  absence  of  that  purpose  which  tlie  article 
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csliarges  ?    Tliey  have  made  the  charge  and  its  truth  is  now  to 

\}e  ascertained  before  the  senate.    Proof  must  be  competent  by 

"^iray  of  repelling  as  it  is  by  way  of  establishing  the  truth  of 

^hat  part  of  the  allegation  ;  and  I  repeat  as  I  said  a  little  while 

«go  it  would  be  an  unheard  of  proceeding  and  a  dangerous 

"precedent  for  the  future  to  hold  that  a  public  officer  honestly 

T)ent  upon  the  discharge  of  his  official  duties  should  be  deposed 

from  office  for  an  error  in  judgment. 

Sir,  when  this  unfortunate  civil  war,  which  lasted  for  four 
dreary  years  was  coining  on,  the  President  of  the  United 
States  resisted  tlie  execution  of  the  writ  of  hal>c<i8  corpuB 
in  the  case  of  Merryman  and  directed  the  military  officers 
not  to  obey  the  writ  ib^sued  by  the  cliief  justice  of  the 
United  States.  No  one  dreamed  of  impeaching  the  President 
ot  the  United  States  for  that  timelr  act,  thouf^h  wholly  unwar- 
ranted by  law,  to  preserve  the  government  intact  and  tlie  union 
of  states  unbroken,  or  f(^r  the  many  other  acts  put  forth  of 
extraordinary  power  while  on  the  eve  of  civil  war,  though  such 
power  was  not  conferred  or  authorized  by  tl  e  constitution ;  and 
the  country  now  accords  him  credit  for  his  wise  precaution 
and  because  of  his  patriotic  intention  of  preserving  the  union. 
And  yet  the  same  reason  which  would  depose,  without  refei^ 
ence  to  tlie  purpose  or  intent  the  executive  of  this  state  from  his 
position,  would,  had  President  Lincoln  lived  and  continued  in 
office,  have  been  sufficient  to  expel  him,  by  an  impeachment 
from  the  presidency  of  the  United  States.  His  defence  would 
have  been  that  the  great  emergeney  called  for  the  exercise  of 
extraordinary  powers  and  that  these  powers  were  jiut  forth  not 
with  the  view  of  violating  the  laws  of  the  land  or  constitution 
but  to  preserve  tlie  government ;  that  there  was  no  intent  or 
purpose  to  break  down  the  constitution  or  laws  of  the  country 
But  to  preserve  both  by  this  extraordinary  exercise  of  execu- 
tive power.  I  -do  not  mean  to  say  any  such  exigency  existed, 
in  North  Carolina  as  existed  in  the  United  States  at  large, 
when  these  illegal  arrests  were  made  by  order  of  the  president. 
But  that  principle  by  which  the  highest  officer  of  the  United 

27 
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States  \^oiild  then  have  been  justified  against  an  impeach- 
ment, when  he  declared  and  the  attending  eircnmstances 
show  that  he  had  not  willfully  and  corruptly  exercised 
an  undelegated  power,  is  invoked  as  a  defence  for  the  governor 
of  the  state,  when  we  insist  and  offer  to  prove  the  honesty  and 
sincerity  of  his  conduct,  in  using  a  power  intended  to  be  con- 
ferred upon  him  by  the  act  of  1 870.  And  that  we  hold  he  can  be 
no  more  arraigned  and  convicted  for  the  offence  in  this  form  of 
proceeding  at  least,  than  could  the  executive  of  the  United 
States  have  been  for  the  use  of  those  extraoixlinarv  and  uncon- 
stitutional  powers  which  he  put  forth  on  that  occasion.  It  is 
very  tine,  sir,  as  the  learned  gentleman  [Mr.  Bragg]  said,  these 
great  constitutional  principles,  by  which  every  man  is  guaran- 
teed in  the  protection  of  lite  and  property,  and  our  statute  laws 
are  intended  for  the  government  of  our  people  in  times  of 
peace.  But  when  great  exigencies  have  arisen  such  as  tliose 
which  we  have  witnessed  for  some  years  passed,  there  has  been 
brought  into  exercise  in  more  instances  than  this,  a  higher 
power  which  the  executive  of  a  country  and  state  possesses  for 
the  protection  of  the  great  fundamental  rights  of  the  people — 
personal  security  and  liberty. 

But,  sir,  I  desire  to  say  a  few  words  in  relation  to  another 
point.  I  stated  yesterday,  that  while  these  gentlemen  might  be 
correct  in  the  definitions  they  have  given  of  insurrection,  or 
riot,  or  treason,  still  they  fall  far  short  of  a  con-ect  understandiisg 
of  the  comprehensive  scope  and  purpose  of  tliis  constitutional 
provision.  It  is  true,  of  a  man  on  trial  for  an  oftence,  but 
whene^-er  some  great  crime  is  premeditated  and  the  means  are 
famished  to  an  officer  to  ])ut  down  and  prevent  tliat  which,  if 
accomplished,  would  become  a  great  public  calamity,  the  power 
to  suppress  the  wrong,  as  we  aajr,  neecssarily  carries  with  it  the 
right  to  repress  it  in  its  ineipiency,.  to  nip  it  in  the  bud,  and 
prevent  as  weS  as  break  np  and  o^rercome  an  actual  lawless 
resistance  to  authority.  The  oeostilvtions  of  North  Carolina 
and  the  United  Slates  me  rettarkably  similar  in  respect  to  the 
proviiion  for  caDbig  out  the  mSitia  for  certain  objects.  In  the  one 
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instance  the  power  is  invested  in  the  governor  of  this  state  and 
in  the  otlicr  it  is  invested  in  tlie  congress  of  the  United  States. 
It  will  be  observed  that  power  is  conferred  upon  congress  and 
delegated  to  the  president  by  an  act  of  congress  "  to  repel 
invasion  and  »uppre^  inifurrection^  and  if  the  legal  definitions 
of  these  oft'ences  is  to  control  in  the  question  which  we  are 
now  considering,  tlien  the  act  of  1795  which  undertakes  to 
confer  upon  the  president  the  power  of  repelling  invasion,  in 
one  of  its  most  important  features  was  a  clear  violation  of  the 
constitution  of  the  Ignited  States.     That  act  provides: 

"  Whenever  the  United  States  shall  be  invaded,  or  be  in 
"  imminent  danger  ot  invasion  from  any  foreign  nation  or  Indian 
"  tribe,  it  shall  be  lawful  for  the  president  of  tlie  United  States 
"  to  call  forth  such  number  of  the  militia  of  the  state  or  states 
*'  most  convenient  to  the  })lace  of  danger,  or  scene  of  action,  as 
**lie  may  judge  necessary  to  repel  such  invasion,  and  to  issue 
"  liis  order  for  that  purpose  to  such  officer  or  officers  of  the 
"  militia  as  he  shall  tliink  proper." 

The  constitution  uses  no  such  language — "  being  in  im- 
minent danger"  ;  it  only  authorizes  the  president  to  repel  inva- 
sion. That  statute  in  confemng  further  power  went  beyond 
the  language  of  the  constitution  ;  yet  looking  at  the  end  to  be 
accomplished,  it  arms  him  with  the  j>ower  of  calling  out  troops 
to  upset  a  threatened  and  impending,  as  well  as  an  actual  invasion 
of  our  soil ;  and,  sir,  the  supreme  court  of  the  United  States 
lield  that  act  to  be  constitutional  in  the  case  of  Martin  against 
Mott,  reported  in  12  Wheaton,  page  19.  Mr.  Chief  Justice 
Story  in  delivering  the  opinion  of  the  court  uses  the  following 
langnage : 

'^  It  has  not  been  denied  here,  that  the  act  of  1795  is  witliin 
'<  the  constitutional  authority  of  congress,  or,  that  congress  may 
^^  not  lawfully  provide  for  cases  of  imminent  danger  oi  invasion, 
^  as  well  as  for  cases  where  au  invasion  lias  actually  taken 
^^  place.  In  our  opinion  tliere  ia  no  ground  for  a  doubt  on.  this 
^^  point,  even  if  it  had  been  relied  on,  for  the  power  to  provide 
*^  for  repelling  invasions  includes  the  power  to  provide  against 
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^^the  attempt  and  danger  of  invasion,  as  the  necessary  and 
"  proper  means  to  eftectuate  that  object  One  of  the  best 
"  means  to  repel  invasion  is  to  provide  the  requisite  force  for 
"action  before  the  invader  himself  has  reached  the  soil.*' 

Carrying  out  then  the  principle  by  which  it  is  held  that  a 
statute  authorizing  the  military  to  be  called  out  to  repel 
a  threatened  invasion,  was  warranted  by  the  provision 
of  the  constitution  authorizing  the  president  to  call  out 
the  militia  to  repel  invasion,  we  say  here  that  the  right 
to  call  out  troops  to  suppress  insurrection  involves  the  right 
to  repress  and  prevent  insurrection  which  could  be  put 
down,  such  was  the  intention  of  the  act  of  the  legislature,  and 
if  it  actually  broke  out.  But  if  this  were  not  so,  surely 
the  act  under  which  this  authority  is  exercised  gives  to 
the  executive  the  right,  under  his  judgment  to  be  exercised 
upon  such  facts  as  might  be  laid  before  him — ^lionestly  exercised 
I  admit — to  place  in  Alamance  county  the  militia,  and 
preliminary  thereto  to  pronounce  the  connty  to  be  in  a  state 
of  insurrection. 

One  of  the  honorable  senators  has  i>re8ented  a  question 
which  I  will  answer  upon  the  spur  of  the  moment.  He  asked, 
if  I  understood  him  rightly,  whether  this  inquiry  should  not 
be  restricted  to  the  state  of  things  existing  after  the  enactment 
of  the  Slioffner  bill.  I  think,  Mr.  Chief  Justice,  that  the  act 
shows  that  the  legislature  then  believed  an  evil  to  exist  of  the 
kind  which  these  provisions  were  intended  to  remedy ;  that 
there  were  being  committed  in  the  state  of  North  Carolina  some- 
where, these  offences  which  are  there  denounced  as  criminal 
and  for  the  suppression  of  which  punishment  is  provided. 
Assuming  this  to  be  so,  it  seems  to  me  that  the  enactment  of 
that  law  is  legitimate  and  proper  to  be  considered  for  the  pur- 
pose of  showing  what  the  state  of  things  was  when  the  governor 
made  up  his  mind  on  the  7th  day  of  March  to  issue  his  proclama- 
tion ;  and  it  would  be  extraordinary,  sir,  if  those  outrages  existed 
previously  and  up  to  the  time  of  that  enactment  and  the  gov- 
ernor followed  it  up  soon  after  by  issuing  this  proclamation, 
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Ire  are  to  be  restricted  to  the  little  interval  of  a  few  days 
or  a  few  weeks,  within  which  to  show  wliat  offences 
luul  been  committed  to  justify  the  exercise  of  the  power 
which  tliat  act  conferred.  It  seems  to  ua  that  his  judg- 
ment ought  to  have  taken  in  the  wliole  range  of  offenses  witli 
the  view  of  arriving  at  a  conclusion  whether,  at  the  time 
when  the  proclamation  was  issued,  therc  existed  that  state  of 
things  which  rendered  life  and  property  insecure,  inasmuch 
as  the  proclamation  is  preliminary  to  the  measures  adopted 
^ith  the  intent  to  afford  protection  to  life  and  property  by  tlie  use 
of  the  means  which  that  act  authorized  him,  in  such  an  event, 
to  adopt. 

There  is  one  single  technical  view  in  this  case  to  which  I 
ask  tlie  attention  of  the  court.     The  learned   counsel  for  the 
Uianagers  [Mr.  Graham,]  took  the  ground  that  this  question  was 
asked  prematurely  and  that  the  existance  of   illegal  organi- 
sations must  not  be  shown  until  after  some  overt  acts  of  the 
illegal  organizations  have  been  proved.     I  will  answer  him  by 
^^ying  that  the  order  of  proof  is  always  within  the  fair  discre- 
^  ion  of  the  court,  and  I  cannot  see  why  we  should  be  compelled 
^o  begin  at  the  last  act  of  the  drama  rather  than  go  to  the  source 
^and  trace  out  its  results.     If  all  this  evidence  together  consti- 
utes  a  state  of  things  material  for  the  court  to  know,  I  cannot 
why  it  should  make  any  essential  difference  where  we  begin, 
^%vhether  with  the  overt  act  and  trace  back  from  that  to  the 
^source,  or  begin  at  the  source  and  then  come  down  to  the  overt 
.^ct.     But  the  answer  is  complete  when  I  siiy  that  we  are  ask- 
ing his  witness  a  question  on  cross-examination,  and  for  aught 
^ve  know,  we  can  prove  nothing  by  him  as  to  the  acts  of  these 
^illegal  organizations.     To  rule  the  evidence  out  at  this  stage  of 
the  case  would   deprive  us  of  it  altogether.     The  witness  on 
the  stand  is  produced  and  examined  by  the  prosecution  and  we 
have  a  right  to  extract  from  him  any  evidence  material  to  our 
defence  as  set  forth  in  the  answer. 

I  have  said  more  than  I  intended  upon  the  imjx)rtant  ques- 
tion wliich  has  been  under  consideration.     We  regard  this  as 
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a  very  material  question  to  be  passed  upon  by  the  court.  "Re- 
ject tlie  evidence,  and  you  may,  by  a  majority  vote  deny  to 
the  minority  of  your  body,  greater  than  one-third,  an  ojv 
portunity  to  hear  and  consider  evidence  which  that  minority 
may  deem  material  to  a  just  decision  wlien  tlielast  act  is  reach- 
ed in  the  trial  of  the  cause.  I  submit  whether  senators  have 
not  a  right  to  hear  this  evidence,  and  whether  it  would  bci 
proper  to  prejudge  the  question  of  tlie  guilt  or  innocence  of  the 
accused  upon  a  preliminary  point  involving  the  rejection  of 
a  particular  species  of  evidence.  And  I  commend  to  the  c*ourt 
that  suggestion  made  in  the  progi'css  of  Andrew  Johnson's 
trial,  and  which  I  read  yesterday,  to  let  this  evidence  come  be- 
fore the  court.  If  it  be  no  defence,  it  will  not  avail  the  re- 
spondent. If  in  law  it  does  not  prv»tect  him  from  the  judg- 
ment of  the  court,  then  its  admission  will  not  accomplish  the 
result  for  which  it  is  oiiered  ;  but  if  it  is  rejected — if  it  is  not  al- 
lowed to  be  heard — many  senator  believing  it  ought  to  be  heard, 
(as  was  the  case  on  the  trial  of  Andrew  Johnson,  the  larger  num- 
ber bevond  the  third  votiiifi:  steadilv  to  admit  this  evidence  and 
finally  voting  to  acquit,  pei'hai)s  considering  the  evidence  rejected 
in  even  a  stronger  light  than  it  would  have  been  presented  if  had 
been  admitted  before  them),  an  accpiital  may  result  here.  Why 
should  it  be  ruled  out  t  The  senate  is  a  court  made  uj)  of  judges 
and  jurors  ])assing  upon  questions  of  law  and  questions  of  fact, 
and  why  should  they  deny  to  themselves  the  knowledge  of  any 
facts  which  may  turn  out,  after  a  full  and  thorough  argument  of 
the  cause  on  the  merits  on  its  final  hearing  to  be  material  and 
essential  to  arrive  at  a  just  conclusion  as  to  the  guilt  or  in- 
nocence of  the  accused  ?  You  are  a  high  court  of  justice — one 
of  the  highest  known  to  the  laws  of  our  state — and  a  court 
from  whose  judgment  no  appeal  can  be  taken.  Your  decision 
is  final  and  irreversible.  The  judgments  of  the  supreme 
court  of  this  state  may  be  revised  in  certain  cases  before  the 
higher  judicature  of  the  United  States ;  but  the  action  of  the 
senate  of  North  Carolina  sitting  as  a  court  of  impeachment,  on 
a  question  involving  tlie  official  integrity  of  the  highest  execu- 
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tive  officer  of  the  state,  is  final  and  irreversible ;  and  snrely  when 
so  much  depends  upon  a  correct  decision  of  a  question  of  tliis 
magnitude  we  cannot  do  less  than  ask  this  body  to  accord  the  re- 
spondent tlie  privilege  of  bringing  to  its  consideration  that  evi- 
dence which  in  fact  was  before  his  own  mind  and  upon  which  he 
did  act  and  which  is  material  upon  the  question  of  the  intent  with 
which  he  issued  tliat  proclamation  for  the  issue  of  which  it  is 
now  proposed  to  depose  him  from  his  office  as  the  chief  execu- 
tive of  tlie  state  and  Jegrade  him  in  the  estimation  of  liis  fellow 
citizens. 

Senator  TKOY.-  Mr.  Chief  Justice,  I  observe  in  the  lobby 
the  Honorable  Samuel  F.  ("arv,  of  Ohio.  I  move  that  he  be 
invited  to  take  a  seat  within  the  bar  of  this  chamber. 

The  CHIEF  Jl^STK^E  put  the  question  on  the  motion  of 
Senator  Trov  and  it  is  was  decided  in  tlie  affirmative. 

The  CHIEF  JT^STICE  appointed  a«  a  committee  to  wait 
upon  Mr.  Cary,  Senators  Troy,  AVorth  and  Fleming,  who 
retired  and  conducted  Mr.  Carv  to  a  seat  bv  the  side  of  the 
presiding  officer. 

Mr.  GRAHAM.  Mr.  Chief  Justice  and  scuatorir,  I  shall 
endeavor  to  meet  the  argument  wliich  has  l)eou  advanced,  in  a 
spirit  of  candor,  and  discuss  the  questions  that  have  l.)een 
raised  so  as  to  make  them  in  mv  view  intellii^ible  to  this 
court.  I  stated  to  vou  the  other  dav  that  I  thoui^ht,  as  this  was 
an  imputation  upon  the  peoi)le  of  the  county  that  an  insur- 
rection prevailed,  it  was  necessary  to  show  some  overt  act  of 
insurrection,  before  anv  testimonv  could  be  introduced  in  relation 
to  the  accompanying  circumstances.  I  think  so  now.  I  do  not 
propose  to  elaborate  the  idea,  but  I  beg  leave  to  call  your  attention 
to  the  subject  of  insurrection  and  treason  and  to  read  a  brief  pas- 
sage from  a  decision  of  Cliiel  Justice  Marshall  on  that  subject 
in  the  case  of  Bolman  and  Swart  wont.  It  is  a  subject,  sir, 
calculated  at  all  times,  to  bring  into  ]>lay  the  evil  passions  of 
men.  In  the  division  of  a  country  into  parties  or  factions, 
whenever  an  imputation  is  made  that  a  man  is  not  as  f?iithful 
to  the  government  as  he  should  be,  there  will  always  be  found 
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tliose  of  the  opposite  party  who  are  ready  to  believe  it  at  once. 
It  is  therefore  necessary,  for  a  court  passing  upon  qneatioiiB  of 
this  kind  to  disabuse  its  mind  of  all  impressions  derived  trcm 
other  sources,  and  to  act  upon  the  law  and  the  evidence  that  is 
presented  before  them,  in  making  a  decision.  On  that  subject 
I  beg  leave  to  call  the  attention  of  the  court  to  a  few  remarks 
of  that  great  jurist  whom  I  have  just  mentioned  and  invoke 
his  authority  to  sustahi  a  position,  which  I  think  is  impreg- 
nable, and  that  is,  that  there  can  be  no  insurrection  against  a 
govenmieiit  without  an  overt  act.  I  read  from  page  36,  2 
Curtis'  Supreme  Court  Cases. 

"  As  there  is  no  crime  which  can  more  excite  and  agitate  the 
"  passions  of  men  than  treason,  no  charge  demands  more  from 
"  the  tribunal  before  which  it  is  made  a  deliberate  and  tempo- 
"  rate  inquiry,  whether  this  inquiry  be  directed  to  the  lact  or 
"  to  the  law,  none  can  be  more  solemn,  none  more  important 
"  to  the  citizen  or  to  the  government :  none  can  more  aliect 
"  the  safety  of  both. 

"  To  prevent  the  impossibility  of  these  calamities  which  result 
''  from  the  extension  of  treiison  to  oftences  of  minor  importance, 
''  that  great  fundamental  law  which  defines  and  limits  the  vari- 
"  ous  departments  of  our  government  has  given  a  rule  on  the 
"subject  both  to  the  legislature  and  the  courts  of  America, 
"  which  neither  can  be  permitted  to  transcend. 

"  Treason  against  the  United  States  shall  consist  only  in 
"  levying  war  against  them,  or  in  adhering  to  their  enemies, 
"  giving  them  aid  and  comfort.'' 

"  To   constitute  that   specific  crime  for  which  the  prisoners 
"  now  before  the  court  have  l>een  conmiitted,  war  must  be  actu- 
"ally  levied   against  the  United  States.     However  flagitious 
"  may  be  the  crime  of  conspiring  to   subvert  by  force  the  go\ 
"  emment  of  our  country,  such  conspiracy  is  not  treason. 

So  that,  in  order  to  justify  a  proclamation  like  this,  there  mu 
have  been  treason,  and  in  order  to  constitute  treason,  the 
must  have  been  an  open  act  of  resistance. 

But,  sir,  there  arc  various  other  points  of  view,  in  which  f 
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evidence  is  not  admissible.    The  issue  between  these  parties  isy 
that  the  respondent  made  a  proclamation  witli  a  view  to  stir 
up  civil  war  and  to  create  strife  and  tliat  he  followed  it  up  by 
an  illegal  military  force  and  tliat  he  imprisoned  a  large  number 
of  the  citizens  of  this  state  without  warrant  of  law.    lie  admits 
^that  he  issued  this  proclamation  and  that  he  imprisoned  these 
3nen,  but  he  says  he  is  justified  or  excused  lor  the  act.     Sir,  I 
c»>ntend  that  the  evidence  offered  here  is  not  pertinent  either  to 
«how  justification  or  excuse,  any  more  than  under  an  indictment 
:<br  murder,  it  would  be  proper  for  the  accused  to  show  that  ho 
billed  a  bad  man.     The  crime  imputed  is,  that  he  \nolated  the 
^x>n8titution  and  laws  of  the  state,   and  that  he  did  it  in- 
tentionally and  for  a  corrupt  purpose,  and  that  it  is  no  excuse 
'Xo  show  that  tlie  men  whom  he  imprisoned  were  persons  who 
did  not  desen'c  well  of  the  country.   Every  man,  even  criminal 
in  this  country  is  under  the  protection  of  the  law,  and  no  officer 
is  justified  in  denying  him  any  privile*]fe  which  is  accorded  to 
^my  other  citizen.     This  ])rotection  is  ])rovided  upon  the  sup- 
;position  that  these  charges  may  be  false  as  well  as  true,  and 
^hat  there  mav  be  Sidnevs  and  Kussells  accused  of  treason  as 
^%vell  as  real  traitors  to  their  country  ;  that  there  may  be  niar- 
"tryre  and  patriots  sacririced  to  suit  the  behests  of  unjust  and 
i  llei^l  nilei*s  who  deserve  a  better  fate.     I  shall  endeavor  to 
:K:iieet  the  issue  fairly,  and  to  show  that,  if  the  state  of  things 
eged  by  propounding  the  question  be  true,  he  was  not  justifi- 
d  in  the  illegal  course  he  adopted. 
The  declaration   of  rights  prefixed  to  tlie   constitution  of 
orth  Carolina,  is  intended  for  the   securitv   of  the   libertv  of 
le  citizen.     It  is  intended  not  so  much  to  secure  an  individual 
rson  from  opi)ression  by   another  as  to  prevent  the  rulei's  of 
e  people    from    oppressing  the  people.     Provisions  abound 
n   tliat  subject — are  found  in  uumy  sections.     They  were 
cad    by   my    associate    [Mr.    liragg]    on  yesterday,    and   I 
ill    not  trouble  tlie  court  by   reciting    them  again.      But 
'^liere    is,    in    my     opinion,    in    the    whole    range     of    our 
l^^rning,  save    the  precepts  of  the  decalogue  and  the  max- 
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ims  and  parables  of  the  New  Testament,  nothing  which 
contains  more  sublime  morality  and  more  nsefiil  information 
than  the  axioms  of  liberty  and  justice  announced  in  this 
declaration.  They  are  in  eiiect  the  legal  sanction  of  the  golden 
rule.  They  in  substance  proclaim  that  no  man  shall  do  to 
another  except  what  he  would  that  other  should  do  him  ;  and 
that,  if  any  man  invested  with  authority  violates  these  great 
principles  of  ethics,  he  shall  make  atonement  bv  loss  of  office, 
as  well  as  be  liable  to  further  punishment  according  to  law. 
To  secure  tliese  great  rights  what  lias  been  doue  '(  The  gov- 
ernment has  been  divided  into  three  departiuents,  the  legisla- 
tive, tlie  executive  and  the  judicial;  and  what  is  charged  against 
this  respondent  is,  that  he  has  usuq)cd  tlic  judicial  power; 
that  he  has  not  left  the  officei"s  of  tlie  law  to  pcrtbrin  their 
duty,  but  has  undertaken  himself  to  decide  that  they  are  not 
executing  their  ofticc,  and  has  assumed  their  whole  powere  in 
two  counties  to  himself.  Kow  who  constituted  him  a  conserva- 
tor of  the  ])eace  ?  Who  made  him  a  jud«;e  ?  Who  authorized 
him  to  arrest  and  imprison,  and  to  refuse  obedience  to  habeas 
corpus^  and  to  try  by  a  militarv  court,  and  punish  by  its  sen- 
tence, the  freemen  of  this  country?  This  matter  of  dealiuir 
with  criminals,  whether  of  hiich  or  low  deici'ce,  is  a  iudicial 
function  which  cannot  be  performed  by  any  but  judicial 
officers.  It  belongs  to  the  judges  and  the  magistrates  of  the 
state  and  does  not  pertain  to  the  executive  at  all.  The  king 
of  England  himself  cannot  issue  a  warrant  to  arrest  a  citizen. 
In    2     Hale's    Pleas    of    the    Crown,  page    P>7,  it    is    said : 

"  Where  a  man  is  itiVcn  j^crwa/K/aiinn  do7nitii  ra/i^^  this  is 
*' not  intended  of  the  personal  connnand  of  the  king,  for  regu- 
"  larly  the  king  cannot  in  ])erson  arrest  or  imprison,  but  it 
"  must  be  done  by  some  oi'dcr,  writ  or  precept  or  process  of 
'^some  of  his  courts.'' 

So  we  have  that  ancient  authority  that  the  warrant  of  the  king 
will  not  justify  an  arrest  for  treason.  And  although  the  king 
cnnnot  be  impeached,  for  "  the  king  can  do  no  wrong,"  yet 
tJie  man  who  makes  the  ai'rest  is  a  trespasser  and  is  liable  to  hi\ 
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dealt  with  iiiK)n  indictment,  and  is  amenable  in  a  civil  action 

ibr  assault  and  battery.      Is  the  governor  of  North  Carolina 

enperior  to  the  king  of  Great  Britain  ?    Is  lie  authorized  npon 

lis  warrant  in  the  form  of  a  militaiv  order  to  direct  a  citizen 

€o  be  arrested  ?    We  provide  in  the  constitution  that  no  man 

«hall  be  arrested  even  upon  a  general  warrant.     The  precept 

snnst  specify  the  individual  and  it  is  issued  only  upon  the  affi- 

<iavit  of  a  responsil)le  prosecutor.     A  magistmte's  wan'ant  or  a 

"warrant  ot  a  jtidge  is  tlie  authority  to  make  arrests   in  North 

<]!arolina,  and  though  there  arc  a  few  instances  in  which  a  private 

individual  is  pennitted  to  arrest,  in  cases  wliere  a  felony  has  been 

actually  committed,  they  constitute   exceptions  not  nccessan' 

to  be  notice<l,  in  the  argument  in  this  caj^e.     And  there  is  an 

exception  in  the  case  of  the  actual  levying  of  war  against  the 

states   and   of  danwroiis    riots.     In    these    emergencies    the 

military  may  make  aiTcsts,  and  deliver  over  the   ]^risoners  to 

the  civil  authoritv,  as  soon   a^-;  order  is  restored,  and  the  civil 

tribunals  have  control.     l)Ut  tlic  «i:cneral  law  of  the  land   no 

inore  gives  the  governor  the   right  to  issue   an  order  of  arrest 

:lbr    an   individual,  than  it  gives  it  to  a  chimney-sweep.     The 

c'onstitution  forbids  that  any  man  shall  he  arrested  or  de«ized 

«>{  his  liberties  and  imprisoned  excej^t  by  due  j)roc(?s«  of  law, 

issued  by  a  judicial   ina'ristrato  and  by  nobody  else.     Tliia 

legislature  cannot,  by  joint  resolution,  authorize  the  arrest  of 

snnyone,  save  only  for  a  contempt  or  breach  of  privilege,  and 

"the  man  who  shall  undertake  to  execute  such  a  process,  would 

loe  liable  to  be  treated  as  an  olfender,  Avho  had  no  excuse  at  all. 

I^'or  can  the  legislature  and  the  governor  combined  authorize 

^"iny  such  tliing.     It  is  a  judicial  function  entrusted  to  that 

department  of  the  government ;  and  any  attempt  on  the  part 

cot  the  executive  to  exercise  such  a  power  is  sheer  usurpation. 

^Vnd  when  there  has  beeji  resistance  to  the  execution  of  pro- 

^Jess  in  the  hands  of  a  lawful  oHicer,  which  it  is  not  pretended 

lias  taken    place  here,  it  does  not  rest  with  the  governor  to 

l)ring  in   military  aid,  exceot   in   the  last  extremity.     No, 

*sir,  the  judicial    department    of   this    government  is    not 
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dependent  upon  the  executive  for  the  performance  of  its 
duties.  It  directs  the  sheriff  at  his  peril  to  execute 
the  process,  and  make  the  arrest ;  and  he  is  in  com- 
mand of  the  physical  force  of  his  county  to  enable  him 
to  perform  that  duty.  The  governor  is  not  to  come  in  until 
there  arises  a  .greater  emergency.  If  there  was  any  object 
which  the  people  of  this  countiy  in  the  formation  of  our  free 
institutions  guarded  with  especial  jealousy  and  care,  it  was  the 
prevention  of  interference  by  military  officers  in  civil  affairs. 
The  posse  comitaius — the  power  of  the  coimtiT — the  loyal 
citizens  of  every  locality  are  the  men  \\\yo\\  whom  the  judiciary 
is  to  depend  for  the  execution  of  its  lawful  commands.  If 
these  ai'e  tried  and  found  inefficient,  then  tlic  military  may  be 
called  in  for  aid,  and  not  till  then ;  and  when  the  military 
is  thus  called  out,  do  they  go  as  soldiers  ?  They  go  as  citizens.  I 
wish  I  had  here  the  life  of  Lord  Manstield  containing  his  speech 
in  parliament  immediately  after  the  great  riot  of  London  in 
1780,  in  which  his  house  and  library  were  destroyed,  and 
his  person  threatened,  though  not  injured.  He  justifies  the 
calling  out  of  the  military  on  that  occasion.  The  fpirit  of 
freedom  was  as  high  in  England  then,  as  it  ever  has  been  in 
America.  Complaint  was  made  in  parliament  that  the  mil- 
itary should  have  been  used  to  suppress  the  riot.  Loi-d  Mans- 
field, in  a  most  impressive  speech,  declared  that  their  inteii>osi- 
tion  was  justified  by  the  imminent  peril  of  the  crisis.  He  said 
the  militarv  had  l)een  ''  called  in — and  very  wiselv  called  in — 
not  as  soldiers  but  as  cHhenn^^'*  using  these  very  words,  and 
with  the  emphasis  with  which  I  have  pronounced  them. 
Thus  he  affirmed  the  doctrine  I  now  assert,  that  the  militjirv 
when  called  in  are  to  be  put  under  the  command  of  the  sheriff  or 
city  police ;  and  their  officers,  though  retaining  their  authority 
over  the  men,  took  their  orders  from  those  evil  functionaries. 
The  idea  that  the  commander-in-chief  of  the  militia  sitting  in  liis 
office  of  state  at  the  seat  of  government  is  to  command  the  troops, 
and  not  only  to  make  arrests  but  to  keep  men  imprisoned  beyond 
the  reach  of  the  law,  is  a  device  and  invention  of  this  rcspon- 
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^en  t  alone.   There  is  no  semblance  of  authority  for  it  in  the  law 
England  or  of  this  country.     During  the  administrations  of 
'r.  Fillmore  and  Mr.  Pierce,  military  aid  was  called  for  in 
to  enable  the  United  States  marshals  to  execute  the  law 
in  reference  to  the  rendition  of  fugitive  slaves.    You  may 
c»xamine  the  history  of  those  events  and  vou  will  not  find  a 
erase  in  which  the  military  officer  did  not  place  himself  under  the 
marshal  as  an  auxilliary  in  the  perfonnance  of  duty.    They  did 
xiot  assume  to  act  as  an  independent  power.     This  is  a  subject 
i  Ti  i?vhich  the  American  people  are  tender  and  justly  so.     I 
clo  not  regret  that  this  discussion  has  arisen,  because  upon  its 
determination  rests  the  question,  by  what  tenure  the  people  of 
-^tns  country  hold  their  liberties :  whether  there  is  authority 
"^irhich  has  a  right  to  arrest,  imprison  and  try  for  crimes  except 
'^e  regular  judicial  officers  of  the  country  ?    If  men  go  into  the 
-sregnlar  military  service  and  make  themselves  soldiers,  they  vol- 
^mntarily  subject  themselves  to  a  different  code.     But  even  by  the 
—Articles  of  War  in  this  country  as  well  as  by  the  Mutiny  Act  of 
^Jreat  Britain,  no  man  is  put  under  the  orders  of  the  military 
inlesshe  has  enlisted  as  a  soldier  and  put  on  the  livery  of  the 
irmy     So  far  is  this  carried  in  England  that  what  is  called 
^^he  Mutiny  Act,  the  law  for  the  government  of  the  anny,  is  never 
illowed  to  continue  in  operation  for  more  than  twelve  months 
it  a  time ;  and  the  soldier  of  Great  Britain,  whether  he  be  at 
^ome  or  in  the  most  distant  parts  of  tlie  globe,  knows  tliat  the 
"law  under  which  he  has  surrendered  his  rights  as  a  citizen, 
<5an  exist  only  one  year,  unless  re-enacted.     And  for  what 
reason  is  this  law  annually  passed  like  the  appropriation  bill 
providing  moneys  for  the  support  of  government?    It  is  on 
the  ground  that  the  king,  if  he  imdertakes  to  do  unlawful 
acts  to  subvert  the  liberties  of  the  people,  shall  not  have  a 
standing   army    to  accomplish  it.    The  articles  of  war  in 
this  country  are  made  permanent ;  but  you  find  that  no  person 
is  liable  to  be  arresteil  by  a  military  force,  except  in  times  of 
great  public  emergency,  when  the  force  opposed  prevents  the 
service  of  civil  process ;  and  in  that  case  he  must  be  delivered 
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over  to  tlie  civil  autliority  as  soon  as  tlie  exigency  will  allow, 
provided  lie  be  not  a  soldier,  and  be  a  citizen  of  the  United 
States,  and  the  courts  of  justice  are  open  for  the  trial  of  crimi- 
nals. The  case  of  Major  Andre  could  not  have  been  tried  by 
a  military  court,  if  he  had  been  a  citizen  of  tlie  United  States 
and  not  a  soldier.  His  crime  would  have  been  treason,  triable 
by  a  civil  court.  Articles  of  War  provide  that  where  citizens 
are  found  lurking  about  camps  as  spies  they  shall  be  arrested ; 
if  they  are  citizens  of  the  United  States  tliey  can  only  bo  pun- 
ished, after  convicticn  on  indictment,  for  treason.  We  say 
that  the  spirit  of  the  constitution  and  its  positive  directions  have 
been  violated  in  this  instance,  and  have  been  violated  persist- 
ently and  contumaciously ;  that  there  has  been  an  usurpation 
on  the  part  of  tlie  governor  of  this  state,  of  powers  belonging  to 
judicial  magistracy :  to  himself  issue  orders  of  arrest :  himself 
to  determine  upon  the  question  of  the  commitment :  himself 
to  determine  that  the  offenses  shall  not  be  heard  before  the  judi- 
dary.  The  people  of  this  country  view  these  proceedings  with 
astonisliment  and  horror,  that  a  state  of  things  should  prevail, 
when  there  was  no  authority  to  enforce  the  laws  except  at  the 
will  of  tlie  governor ;  when  a  military  force  acting  under  his 
orders  made  arrests  of  the  people  by  scores,  without  affidavit 
imputing  crime,  witliout  any  adjudication  to  determine  whether 
there  was  probable  cause,  and  even  after  the  determination  of 
these  questions  by  himself,  by  force  and  with  a  strong  hand,  he 
would  not  permit  them  to  be  carried  before  the  judicial  officer 
to  be  dealt  with  as  required  by  the  laws  of  tiie  land  ;  but  held 
his  prisoners  to  be  brought  before  a  court  which  he  himself  had 
*  set  up,  and  by  which,  he  proposed  to  have  them  convicted 
and  capitally  punished. 

I  say,  Mr.  Ohief  Justice  and  senators,  tliat  here  is  a  oaae  oi 
clear  usurpation.  The  only  instance  in  which  the  military  oan 
be  allowed  to  be  used  in  making  arrests  is  when  they  are  aum- 
moned  by  civil  officers  charged  with  a  warrant,  (I  do  not  atop 
to  notice  a  few  exoeptional  cases — they  have  no  application  to 
this  aigoment,)  and  then  they  are  to  come  to  the  aasistanoe  of  the 
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eivil  officer,  and  are  nnder  his  coniniand  just  asmucli  as  a  eitizcfi 
summoned  from  his  store  or  his  farm,  to  act  in  the  jMNixe  cfwii- 
tat  us.  If  the  king's  warrant  does  not  justify  an  arrest  in  Eng- 
land, tlie  governor  s  order  cannot  justify  it  here.  They  can 
only  justify  an  arrest  on  the  order  of  tlio  governor  wliere  men 
are  combined  in  arms  and  there  is  no  ability  in  the  civil 
authority  at  the  time  to  execute  process.  Tlieso  are  the  only 
cases  in  which  the  governor  can  have  any  pretence  to  arrest  by 
virtue  of  military  authority  ;  for  when  the  courts  of  justice  are 
open  there  is  in  judgment  ol  law  a  state  of  peace.  In  making 
this  statement  I  don't  6]>eak  witliout  authority.  No  arrest  can 
be  justified  by  the  order  of  the  governor,  except  when  bodice 
of  men  are  in  resistance  to  lawful  arrests,  and  there  is  no  civil 
force  tliat  can  execute  process. 

The  only  cases  in  which  the  governor  can  pretend  to  arrest 
by  virtue  of  militar}'  authority  is,  where  there  is  a  state  of  war. 
"  For  if  the  courts  of  justice  are  open,  there  is,  in  judgment  of 
law,  a  state  of  peace."  There  is  for  this  great  principle  the 
highest  authority,  Kale's  Pleas  of  the  Crown,  page  347.  In  the 
Earl  of  Lancaster's  case,  it  was  ruled  first  '^  that  in  time  of 
"  peace  no  man  could  be  put  to  death  for  treason,  or  other 
offense  without  being  put  to  answer ;  and  second'*  that  regularly 
"  when  the  king's  courts  are  open  it  is  a  time  of  peace.''  And 
I  say  that  the  only  instance  in  which  either  the  king  in  Eng- 
land, or  the  executive  in  this  state  is  authorized  to  make 
srrests,  is  in  time  of  actual  war,  and  the  citizen  arrested 
xnnfit  be  in  a  state  of  insurrection. 

Well,  what  is  that  state  of  insurrection  and  war?  There  is  a 
test  upon  this  subject  stamped  with  the  approval  of  Lord  Chief 
Justice  Hale,  two  hundred  years  ago,  and  that  of  the  supremo 
eotiit  of  the  United  States  within  the  last  five  years ;  and  the 
doctrine  hid  down  is,  that  which  will  bear  to  be  repeated  again, 
nunely :  ^^  when  tlie  courts  of  justice  are  open  tliere  is,  in  non- 
tensplation  of  law,  a  state  of  peace."  I  have  repeated  it  thns  often 
becanae  I  widi  it  to  be  grounded  in  the  minds  o^  the  judges  of 
tiiSi  eomrt  that,  when  the  Idng^sooortaare  open  in  England  and 
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when  the  courts  of  justice  are  open  in  the  United  States,  it  is  in 
judgement  of  law,  a  time  of  peace.  And  the  governor  has  no 
more  right  to  arrest  in  such  case,  than  any  private  citizen  of  the 
state :  that  is  no  right  at  all.  A  most  remarkable  instance 
occurred  in  England  which  is  referred  to  in  the  report  oi  ex  parte 
Milligan  in  the  supreme  court  of  the  United  States.  The  Earl  of 
Lancaster  had  made  war  against  one  of  the  princes  of  the  house 
of  York  as  early  as  the  time  of  Edward  III.  He  had  an  army  of 
forty  thousand  men,  but  he  was  defeated  and  captured  on  the 
field  of  battle  and  was  immediately  tried  by  a  military  court 
and  executed,  and  his  estates  were  forfeited,  of  course,  on  the 
ground  that  he  was  a  traitor.  But,  within  eight  years 
afterwards,  when  the  public  mind  became  more  calm,  the 
parliament  of  England  met  (and  more  vigilant  and  jealous 
guardians  of  the  rights  of  the  subject,  never  assem- 
bled any  where,  and  the  attainder  was  reversed — ^they 
could  not  restore  the  life  of  the  dead  Earl.  But  his  es- 
tates were  restored  to  his  family.  And  why?  Because  the 
courts  of  justice  were  open  at  the  time  of  his  trial,  and  he  was 
entitled  to  be  tried  for  treason.  And  here,  if  there  be  any 
nervous  people  affected  by  the  argument  of  the  gentleman 
[Mr.  Conigland,]  who  addressed  the  court  yesterday,  that  tliis 
body  will  be  held  to  approve  acts  of  incendiarism  and  disloy 
alty,  if  it  rejects  this  evidence ;  I  refer  to  the  case  of  the 
Earl  of  Lancaster.  It  was  a  case  where  eloquent  declama- 
tion might  insist  that  he  was  a  traitor  to  the  govern- 
ment, and  that  he  ought .  to  be  put  to  death  in  the  most 
summary  and  expeditious  manner.  But  not  so,  says  the 
law.  Its  framers  knew  that  these  charges  are  as  often 
fidse  as  they  are  true ;  and  whether  true  or  false,  when  a  citizen 
is  captured  in  arms  against  the  government,  it  is  his  birth- 
right to  be  tried  by  a  jury  of  his  country :  just  as  if  a  murder 
is  committed  in  the  presence  of  a  judge ;  that  judge  would  have 
no  right  to  order  tlie  assassin  to  execution.  Ue  would  be 
entitled  to  a  jury  trial  and  to  have  his  guilt  determined  pre- 
cisely as  if  the  judge  were  elsewhere  when  the  crime  was  com- 
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mittedy  00  tliat  when  a  man  is  arraigned  for  an  abuse  ol  a 
political  power,  as  in  ease  of  any  other  crime,  the  qnestion  is 
presented,  what  will  the  evidence  offered  avail  him  ?  Suj>- 
pose  there  were  men  in  the  country  who  are  suspected  of 
being  unfaithful  to  tlie  goveniment,  what  is  the  course  to 
be  pursued  for  their  apprehension  ?  To  apply  to  a  justice 
of  the  peace  for  a  warrant,  because  these  imputations  may 
be  fiilse  as  thev  mav  be  true.  You  must  find,  in  the  first 
place,  rifene  one  who  will  swear  to  a  state  of  facts  that  prove 
his  acts  within  the  catalogue  of  crime ;  and  having  done 
tliat,  procure  a  warrant  and  cause  him  to  be  arrested.  And  if 
his  friends  combine  in  such  a  force,  that  tlie  jf*h>i^e  comfkituH 
cannot  ari-est  him,  then  the  governor  iiriv  interfere  with  the 
militia — and  nothing  else  but  the  militia — l>v  briuixiui'  it  to  the 
aid  of  the  civil  authorities  and  eliect  ing  the  arrest.  H  such  com- 
binations existed  in  thecountv  ot  Alamance  it  was  not  the  tunc- 
tion  of  the  governor  to  capture  them.  The  judicial  authority, 
was  the  department  for  this  service,  and  the  governor  had  no 
excuse  for  superceding  it,  and  assuming  the  otlice  himself — by 
declaring  the  judicial  ])ower  incompetent  or  inL^tiectivc — that  is 
the  plea  by  which  tyrants  at  all  times  have  endeavored  to  jus- 
tifv  their  usurpations  of  i)o\ver. 

But  the  case  of  Milligau  in  now  the  great  authority  in  con- 
<lemnation  of  the  respondent  on  this  head.     Milligan   was  a 
•citizen  of  the  state  of  Indiana,   and  during  the  war  he,  with 
'Others,  conspired  to  liberate   the  conft'derato  prisoners  who 
^vere  confined  in    that   State    and   to    have    the    State   of 
JIndiana     invaded    by    confederate    troops.      The     military 
"Sare  not  backward  in  assuming  authority  even  when  civil  laws 
'Bare  in  force  and  the  military  authorities  arresteil  him,  consider- 
ing him  a  subject  not  to  be  dealt  with  by  the  ordinary  courts. 
^t  was  determineil  to  send  him  Wfore  a  military  connnission  to 
^itoue  for  his  crime.     JEe  was  carried  before  a  militarv  connnis- 
^ion  and  condemned  to  death.     Then  the  circuit  court  of  the 
Uuited  States  in  Indiana  was  invoked  to  relieve  him.     Here  was 
smother  opportunity  for  fervent  and  impassioned  elocjuence,  like 

28 
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that  we  heard  from  tlie  learned  gentleman  who  opened  this  dis* 
coseion  on  the  other  Bide,  to  appeal  to  the  paseions,  to  rouse  the 
indignation  of  the  public  against  the  accused,  and  fi'ighten  the 
with  the  apprehension  tliat  if  they  dealt  out  justice  to  him  scr- 
cording  to  law,  they  should  be  liable  to  the  imputation  of  favor- 
ring  a  traitor,  who  deserved  to  be  summarily  executed.  Tlie 
question  in  that  case  was  raised  on  a  writ  of  hubeus  corpus 
and  carried  to  tlie  Snpr^ne  Court  of  the  Cnited  States, 
where  it  was  argued  witli  an  ability,  on  the  part  of  the  bar  and 
the  bench,  which  does  honor  to  tlie  legal  profession  in  America. 
The  case  occupies  one  hundred  and  iitty  ])ages  of  Wallace's  Re- 
ports ;  and,  sir,  the  jirinciples  of  civil  liberty  sceure<^l  to  the  citi- 
zens of  this  countrv  are  laid  doMU  hv  Mr.  Justice  Davis,  who 
delivered  the  opinion  of  the  couit  in  a  manner  which  will  pro- 
tect the  people  from  iisuii>ations  of  this  kind  for  a  long  time  to 
come.  That  decision  liad  been  made  public  before  this  respond- 
ent undertook  his  militaiy  exj>edition,  and  he  ought  to  have 
known,  and  could  have  known  if  he  had  been  disposed  to 
respect  the  constitution,  that  he  had  no  reasonable  pretext  for 
the  atrocious  oppression  and  injurttice  lie  was  aljont  to  inflict  on 
all  the  goo<l  citizens  of  the  state  in  tlie  counties  of  Alamance 
and  Caswell.  I  shall  detain  the  court  to  read  some  passages 
from  that  decision ,  and  first  from  the  head  notes : 

"  Militarv  coniniisc^ions  or<2«nized  duriii":  the  late  civil  war,  in 
"  a  state  not  invaded  and  not  engaged  in  rebellion,  in  which 
"  the  federal  courts  were  open,  and  in  the  proj^er  and  unob- 
"  stnicted  exercise  of  their  judicial  function^  had  no  jurisdiction 
*'  to  try,  convict  or  sentence  for  any  criminal  offence,  a  citizen 
*'  who  was  neither  a  resident  of  a  rebellious  state,  nor  a  prisoner 
''  of  war,  nor  a  person  in  the  militarj'  or  naval  service.  And 
"  congress  could  not  invest  them  with  any  such  power. 

"  Tlio  guaranty  of  trial  l>y  jury  contained  in  the  constitution 
*'  was  intended  for  a  state  of  war  as  well  as  a  state  of  peace  ; 
"  and  is  equally  binding  upon  nilers  and  people,  at  all  times 
"  and  under  all  circumstances." 

That  is  a  guarantee  of  freedom  from  trial  by  military  courtB, 
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but  it  will  be  seen  at  a  glance,  that  it  is  equally  a  guarantee 
against  military  arrest  in  time  of  peace.  For  the  right  to 
trial  by  jury  in  one  article  of  the  constitution  as  amended  by 
Mr.  Madison- s  ten  amendments  is  no  more  strongly  secured 
than  is  the  exemption  from  arrest,  except  by  due  process  of 
law  secured  by  another.  Both  of  these  are  but  copied  from 
the  constitution  of  North  Carolina,  adopted  in  1776  and  con- 
tinue to  this  day. 

But  this  extract  from  the  head  note,  I  beg  to  be  engraven 
on  the  memories  of  senators. 

"Neither  the  president,  nor  congress,  nor  the  judiciary,  can 

"  disturb  any  of  the  safeguards  of  civil  liberty  incorporated 

into  the  constitution,  except  so  far  as  the  right  is  given  to 

suspend  in  certain  crses  the  privilege  of  the  writ  oi  habeas 

corpus. 

Yes,  sir,  under  this  great  government  of  ours,  extending  over 
an  empire  from  tlie  Atlantic- to  tlie  Pacitie,  the  president,  and 
congress  and  the  judiciary  all  put  together,  cannot  authorize  a  citi- 
wjn  who  is  not  a  soldier  to  be  arrested  by  niih'tary  means  or  tried 
by  a  military  court  in  time  of  i)eace.     They  cannot  authorize 
a  man  to  be  deprived  of  his  liberty  except  u[x>ti  the  warrant  of 
a  judge  or  magistrate.     If  they  attenipt  to  autliorize  it,  any- 
l)ody  exercising  the  power,  thus  sought  to  be  conferred,  is  liable 
at  his  peril  to  atone  for  it  in  damages,  and  by  indictment.     Here 
^'*  anotlier  principle : 
*'  A  citizen  not  connected  with  tlie  military  sen-ice  and  resi- 
dent in  a  state  where  the  courts  are  open  and  in  the  proper 
Exercise  of  jurisdiction  cannot,  when  the  privilegeof  the  writ 
of  habeas  corpus  is  suspended,  be  tried,  convicted,  or  sentenced 
otherwise  than  by  tlie  ordinary  courts  of  law." 
The  decision  is  too  long  to  be  read  now,  but  I  commend  the 
^^Ivole  to  the  attention  of  senators  who  desii-e  to  inform  tliem- 
^^1  ves  with  reference  to  this  question  of  pei'sonal  liberty  and  to 
^^^  younger  members  of  the  profession  who  wish  to  see  the 
^^Vr  of  liberty  as  it  exists  in  the  United  States  laid  down  in 
^^^c  most  unmistable  manner.      I  will  read  extracts  from  the 
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decision  to  sliow  the  extent  to  which  the  supreme  court  of  the 
United  States  have  proclaimed  the  liberties  of  the  citizen,  on 
page  121. 

"  Time  has  proven  the  discernment  of  our  ancestors ;  lor  even 
"  these  provisions,  expressed  in  such  plain  English  words,  that 
"  it  would  seem  that  tlie  ingenuity  of  man  could  not  evade  them 
''  are  now  after  the  lapse  of  more  than  seventy  years,  sought  to 
"  be  avoided.  These  great  and  good  men  foresaw  that  troublous 
''  times  would  arise,  when  rulci's  and  people  would  become  i*e6- 
"  tive  under  restraint,  and  seek  by  sharp  and  decisive  measures 
"  to  accomplish,  ends  deemed  just  and  proper'  and  that  the  prin- 
"  ciples  of  constitutional  liberty  would  be  in  peril,  unless  estal)- 
"  lished  by  iri'cpealable  law.  The  history  of  the  world  had  taught 
"  them  that  what  was  done  in  the  past  might  be  attempted  in 

"  the  future.     The  constitution  of  the  United  StatesHs  a  law 

It 

''  for  rulers  and  ])eople,  ecjually  in  war  and  in  peace,  and  covei^s 
"  with  the  shield  of  its  jn-otcction  all  classes  of  men,  at  all 
"  times,  and  under  all  circumstances.  No  doctrine,  involving 
"  more  pernicious  consequences,  was  ever  invented  by  the  wit 
"of  man  than  that  any  of  its  provisions  can  be  suf^pended  during 
"  any  ot  the  great  exigencies  of  government.  Such  a  doctrine 
"  leads  directly  to  anarchy  or  despotism,  but  the  theory  of 
"  necessity  on  which  it  is  based  is  false  ;  for  the  government^ 
"  within  the  constitution  has  all  the  powers  granted  to  it,  which 
"  ai*e  necessary  to  preserve  its  existence  ;  as  has  been  happily 
"proved  by  the  result  of  the  great  etlbrt  to  throw  off  its  just 
"  authority. 

"  Have  any  of  the  rights  guarauted  by  the  constitution  been 
"  violated  in  the  case  of  Milligjm  ?     And  if  so,  what  are  they  i 

"Every  trial  involves  the  exercise  of  judicial  power;  and 
"  from  wliat  somve  did  the  militarv  comnussion  that  tried  him 
"  derive  their  authority  ;  ceitainly  no  part  of  the  judici«al  j^ower 
"  of  the  country  was  conferred  on  them ;  because  the  constitu- 
"  tion  expressly  vests  it  '  in  one  supreme  comt  and  such  in- 
"ferior  courts  as  the  congress  may  from  time  to  time  ordain 
"  and  establish,'   and  it  is  not  pretended  that  the  commiesiou 
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*•  was  a  court  oitiaincd  and  eBtablialied  by  congress.  They  ean- 
"not  juBtity  ou  tlic  mandate  of  the  i>reBident;  because  he  is 
"controlled  by  law,  and  haa  bis  aitpropriate  Bpbere  of  duty, 
"which  is  to  execute,  not  to  make  the  laws;  and  there  is  no 
*' unwritten  criminal  code  to  which  resort  can  Ikj  had  as  a 
"  source  of  jurisdiction." 

"But  it  is  said  that  the  jni-isdiction  is  complete  under  the 
"  '  laws  and  usages  of  war.' 

"It  can  serve  no  useful  purpose  to  cu(|iiire  what  those  laws 
*'  and  usagoB  aiv,  wheiu-e  they  orij^iuateil,  where  found,  and  on 
"  whom  they  operate ;  they  can  never  be  applied  to  citizens  in 
"  States  which  have  npholil  the  .iiithority  of  the  government, 
"  and  when  the  c-ourts  arc  open  aiul  their  ]inK'ess  niiobtnicted. 
"  This  court  has  judicial  knowledge  that  in  Indiana  the  federal 
"authority  was  always  unopposed,  and  its  courts  always  open 
"  to  heitr  criminal  accusations  and  redress  grievances ;  and  no 
"  usage  of  war  could  sanction  a  militarj-  trial  tliero  for  any 
"  ofi'ence  whatever  of  a  eitizeu  in  civil  life,  in  nowise  eonneeted 
"  with  the  military  service. 

"Congress  eonld  gnuit  no  such  ]X)wcr;  and  to  the  honor 
"  of  our  national  legislature  be  it  slid,  it  has  never  been  pro- 
'■  vokcd  by  tlie  state  of  the  conutiT  even  to  attempt  its  exercise, 
"  one  of  the  jiinineet  ounstjtntional  provisions  was,  therefore, 
"  infringed  when  lliligan  was  tried  by  a  court  not  ordained  and 
"  established  by  congress,  and  not  composed  of  judges  ajipointcd 
"  during  good  behavior," 

Again  on  page  12i: 

"  It  is  clainic<I  that  martial  law  covers  with  its  broad  mantle 
"  tlie  proceedings  of  the  military  commission.  The  proposition 
"  is  this :  that  in  a  time  of  war  the  connnander  of  an  armed  force 
"  (if,  in  his  opinion,  the  exigencies  of  the  coimtry  demand  it, 
"  and  of  which  he  is  to  judge),  has  the  power,  within  the  Knee 
"  of  his  military  district,  to  suspend  all  civil  rights  and  their 
"  remedies  and  subject  citizens  as  well  as  soldiers  to  the  rule  of 
"Ats  ictllj  and  in  the  excrcisoof  his  lawful  authority  cannot  be 
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^^  restrained,  except  by  his  superior  officer  or  the  President  of  tlie 
*<  United  States. 

^^  If  this  position  is  sound  to  the  extent  claimed,  then  when 
'*  war  exists,  foreign  or  domestic,  and  the  country  is  sub-divided 
"  into  military  departments  for  mere  convenience,  the  com- 
"  mander  of  one  of  them  can,  if  he  chooses,  within  his  limits, 
"on  the  plea  of  necessity,  with  the  approval  of  the  executive, 
"  substitute  military  force  for  the  execution  of  the  laws,  and 
"  punish  all  persons,  as  he  thinks  right  and  proper,  without 
"  fixed  or  certain  rules. 

"  The  statement  of  this  proposition  shows  its  importance ; 
"  for,  if  true,  republican  govennuent  is  a  failure,  and  there  is 
*'  an  end  of  liberty  regulated  by  law.  Martial  law,  established 
"  on  such  a  basis,  destroys  every  guarantee  of  the  constitution, 
"  and  eflectually  renders  the  '  militarj-  independent  of,  and 
"  superior  to  the  civil  power ' — the  attempt  to  do  which  by  tlie 
"  king  of  Great  Britain  was  deemed  by  our  fathers  such  an 
"  ofience,  that  they  assigned  it  to  the  world  as  one  of  the  causes 
"  which  impelled  them  to  declare  their  independence.  Civil 
"liberty  and  this  kind  of  martial  law  cannot  endure  together; 
"  the  antagonism  is  irreconcilable ;  and,  in  the  conflict,  one  or 
"  the  other  must  perish. 

"  This  nation,  as  experience  has  proved,  cannot  always  re- 
"main  at  peace,  and  has  no  right  to  expect  that  it  will  always 
"  have  wise  and  humane  rulers,  sincerely  attached  to  the 
"  principles  of  the  constitution,  wicked  men,  ambitious  of 
"power  ;  with  hatred  of  liberty  and  contempt  of  law,  may  fill 
**  the  place  once  occupied  by  Washington  and  Lincoln  ;  and 
"if  this  right  is  conceded,  and  the  calamities  of  war  again 
"  befall  us,  the  dangers  to  human  liberty  are  frightful  to  con- 
"  template.  If  our  fathers  had  failed  to  provide  for  just  such 
''  a  contingency,  they  would  have  been  false  to  the  trust  re- 
"  posed  in  them.  They  knew — the  history  of  the  M'orld  told 
"  them — the  nation  they  were  founding,  be  its  existence  short 
*•'  or  long,  would  be  involved  in  war ;  how  often  or  how  long 
"  continued,  human  foresight  could  not  tell ;  and  that  unlim- 
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^  Ued  power,  wherever  lodged  at  such  a  time  was  especially 

**  hazardoug  to  freemen.     For  tliis,  and  otlier  equally  mighty 

**  reasons,   they  secured  the  inheritance   they  had  ibught  to 

**  maintain,  hy  incorporating  in  a  written  c^onstitution,  the  safe 

*^  guards  which  tune  had  i)roved  were  essential  to  itaprescn-a- 

**  tiou.     Not  one  ofthe.^  safeguards  can  the  pre^dent  or  con- 

**  gress,  or  the  judiciary  disturh,  except  the  one  concerning  the 

*^  writ  ofhaheafi  rorjmx, 

**It  is  essential  to  the  safctv  of  cverv  fft)veniinent  that,  in  a 
**  *  ^eat  crisis,  like  the  one  we  have  just  passed  tlirongli,  there 
^'^  should  be  a  power  soniewlierc  of  suspending  tlie  writ  of 
^  *    J^abeas  carj^t/t^ 

I  next  read  ln)iu  page  125, 

"  Martial  law  cannot  arisen  from  a  fhr<Ktfnuyl  invasion.  The 
'"^  necessity  must  he  actual  and  pretsent;  the  inv<nsio!i  real,  such 
*"*  ais  eftectually  clo.sc»s  the  courts,  and  deposes  the  civil  adniinis- 
* "    tration. 

**Tt  is  difficult  to  see  how  the  ffoftfij  of  the  country  required 

martial  law  in  Indiana.     If  any  of  her  citizens  were  plotting 

*"**   treason,  the  power  of  ari-est  could  secure  them,  until  the  gov- 

c?mment  was  prepared  for  trial,  when  tlie  c»oTirts  wei-e  0})en 

5iml  reatly  to  try  thein.     It  was  a^  easy  to  protect  witnesses 

lx*fore  a  civil  as  a  militarv  tribunal.-' 

And  I  beg  Senators  to  remark  that  if  there  was  any  such 

*^^^te  of  insurrection  or  consj)iracy  or  plot,  as  is  alleged,  in 

^*  ft  coring     this     evidence,      it     was    as     easy    to     have     di- 

**^^c?ted    a   civil    court    to    trv    the  offenders    as   a    militarv 

^*^^iirt.     And   it  was    as  easv    to  nuike   arrests  throufirh   the 

"^^'"il  officers  as  by  the  so  called  State  troops,  latterly  called 

*^^  militia;  and  a  great  deal  cheai>er — ^j'es  sir,  if  an  extra  force 

^*'*  T  required  (as  it  was  not)  the  i)08se  cojnitatus^  would  have 

n  much  more  economical  in  the  first  place,  and  would  have 

'^^wered  every  puq>ost?.     Even  if  it  had  been  necessary  to  make 

^^ests  of  large  numbers,  or  to  give  protection  to  the  sessions  of 

^tlrts,   which   is  wholly  fabulous,   a    civil  po9se  could  have 

applied    the    force    as    readily  as  the   militia;    and  would 
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have  claimed  no  paiticipation  in  the  deliberations  and 
judgment  of  the  court.  But  that  does  not  seem  to  have 
been  the  object.  If  the  purpose  was  to  enforce  the  laws,  there 
was  no  difficulty  in  procuring  a  state's  warrant,  having  the 
])artie8  against  whom  probable  guilt  could  be  shown  by  cred- 
ible evidence,  and  at  least  bind  to  the  peace  and  good  behavior 
by  proper  articles — or  send  them  to  prison.  That  did  not  suit 
the  executive  views — notliing  else  but  the  military  arrests 
and  a  military  court  suited  him.  The  ocean  must  be  tossed 
into  a  tempest  *'  to  waft  a  feather  or  to  drown  a  fly  ■ '  The 
great  Jaw  of  force  must  be  brought  into  action  and  citizens 
must  bo  arrested  without  warrants  and  without  a  fact  being 
sworn  to.  to  justify  their  l)eing  taken  into  custody.  I  again 
read  from  the  opinion  of  Judge  Davis  : 

''  It  follows,  from  what  has  been  said  on  this  subject,  that 
"  there  are  occasions  when  martial  nile  can  Ik?  properly  applied. 
"  It,  in  foreign  invasion  or  civil  war,  the  courts  are  actually 
'^  closed,  and  it  is  imix>fisib]e  to  administer  criminal  justice  ac- 
"  cording  to  law,  then^  on  the  theatre  of  active  military  o]>era- 
"  tions,  where  war  really  prevails,  there  is  a  necessity  to  furnish 
"  a  substitute  for  the  civil  authority,  thus  overthrown,  to  pre- 
'*  serve  the  siifety  of  the  anny  and  society ;  and  as  no  power  is 
"•left  but  the  military,  it  is  allowed  to  govern  by  martial  rule 
''  until  the  laws  can  have  their  free  course.  As  necessity  ci'e- 
''  ates  the  rule,  so  it  limits  its  duration ;  for  if  this  goA^ernment  is 
"  continued  after  the  courts  are  reinstated,  il  is  a  gross  usur- 
''  pation  of  i)ower.  Martial  rule  can  never  exist  where  the 
"  courts  are  open,  and  in  the  i)roper  and  unobstructed  exercise 
"  of  their  jurisdiction." 

I  pass  now  over  to  page  128 : 

"  We  are  not  without  precedents  in  English  and  American 
"history  illustrating  our  views  of  thi»(piestion  ;  but  it  is  hardly 
"necessary  to  make  jmrticular  i-eference  to  them. 

'*  From  the  first  year  of  the  reign  of  Edward  III.,  when  the 
"  parliament  of  England  revereed  the  attainder  of  tlie  Earl  of 
"  Lancaster,  because  he  could  have  been  tried  by  the  courts  of 
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**  the  realm,  and  declared,  *  that  in  time  of  peace  no  man  ought 
*'  to  be  adjudged  to  death  for  treason  or  any  other  offence  witli- 
**  out  being  arraigned  and  lield  to  answer ;  and  that  regularly 
*'  when  the  king's  courts  are  oj>en,  it  is  a  time  of  peace  in  judg- 
'*  nient   of  law'  down    to  the  present    day,   martial  law,   na^ 
**    claimed  in  this  case,  has  been  condemned  by  all  respectable 
English  jurists  as   contrary  to  the  fundamental  laws  of  the 
land,  and  subversive  of  the  liberty  of  the  subject." 
I  say,  sir,  that  the  court  of  impeachment  hurf  no  right  to  g€» 
any  further  than  to  ascertain  whether  the  courts  of  justice 
Were  open,  in  order  to  determine  whether  these  prisoners  could 
have  been  dealt   with    by   any  other  than   the  civil  power. 
When  it  is  established  that  the  courts  of  justice  in  this  county 
are  open,  there  is  no  power   conferred  upon   the   military  to 
ttiake  any  arrests  at  all  upon  the  orders  of  a  military  ofrlcer — 
^nd  when  called  to  assist  the  civil  officer,  they  cannot  right- 
fully deprive  a  citizen  of  his  liberty,  except  as  they   may  act 
*s  ^pHie  conilt'itus^  in  which  case  the  civil  officer — a  sheriff* 
for  example — gives  directions  and  is  substituted  for  the  com- 
mander-in-chief.    I  read  further : 

"During  the  present  century,  an  instructive  debate  on  this 
*  question  iK'curred  in  parliament,  occasioned  by  the  trial  and 
'^conviction  by  court-martial,  at  IJemerara,  of  the  Rev.  John 
*^  Smith,  a  nn'ssionarv  to  the  negroes,  on  the  alleged  gi\)und  of 
*' aiding  and  allotting  a  fonnidable  rebellion  in  that  calling.'' 
Be  was  arrested  to  be  tried  bv  a  militarv  court,  and  died  in 
prison. 

Thei-e  was  a  case  where  the  declamation  of  my  learned  friend 
[Mr.  Conigland]  might  have  come  in  very  handsomely,  the  case 
of  the  missionary  who  had  gone  to  that  colony  in  the  course 
of  his  work  and  was  antiigned  and  tried  for  inciting  negroes  to 
insurrection,  and  the  militaiy  attempted  to  deal  with  him  in 
true  military  fashion.  But  when  the  information  came  home 
to  England  the  spirit  of  British  freedom  was  aroused. 

"  Those  eminent  statesmen.  Lord  Broughman  and  Sir  James 
"Mcintosh,  participated  in  that  debate,  and  denounced  tho 
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^^  trial  as  ill^al;  because  it  did  not  appear  tliat  tlie  courts  of 
^^  law  in  Demerara  could  not  try  ofienses,  and  tliat  ^^  when  the 
^^  ^^  laws  can  act,  every  other  mode  of  punishing  supposed  crimes 
**  "  is  itself  an  enormous  crime."  " 

Yes  sir,  when  the  judges,  in  their  respect i^'e  states,  and  the 
magistrates,  in  their  respective  neighborhoods,  are  engaged  in 
the  preservation  of  the  peace,  and  dispensing  justice,  no  matter 
how  black  a  man's  crime  may  be,  or  how  much  blacker  informers 
may  attempt  to  make  it,  the  effort  to  punish  him  otherwise  than 
according  to  the  civil  law  of  the  land,  is  an  "enormous  crime." 
That  i^  the  language  of  Sir  James  Mcintosh  and  ot  Lord 
Brougham,  and  it  is  adopted  in  the  opinion  of  the  supreme 
court  of  the  United  States,  bv  Mr.  Justice  Davis. 

Then  the  opinion  goes  on  to  say,  "  that  so  sensitive  were  our 
"revolutionary  fathers  on  this  subject,  although  Boston  was 
"  almost  in  a  state  of  seige  when  Gen.  (lage  issued  his  procla- 
*'  mation  of  martial  law,  they  spoke  of  it  as  an  attempt  to  super- 
*'  cede  the  course  of  the  common  law,  and  instead  of  these  to 
*'  set  up  martial  law;  and  the  Virginia  assembly  also  denounced 
"  a  similar  measure  on  the  i>art  of  (rov.Dunmore  as  an  assmned 
*'jK)wcr  which  the  king  himself  cannot  exercise,  because  it 
"  annuls  the  law  of  the  land  and  introduces  the  most  execrable 
"  ot  all  svstems,  martial  law,'' 

I  could  read  other  passages  from  this  work,  but  I  will  not 
detain  the  court  longer  with  this  authority.  I  commend  it 
to  the  attention  of  every  senator  who  is  ti-ying  this  cause. 
I  derive  from  it  this  instruction,  that  if  the  courts  of  justice 
be  open  as  they  have  ahvavs  been  open  in  North  Carolina, 
except  in  1865,  when  we  were  in  a  transitional  state,  any 
attempt  to  interfere  by  military  force,  either  to  try  to  arrest, 
to  punish  men,  or  to  keep  them  imprisoned  and  deprived  of  tlie 
remedies  administered  by  civil  magistrates  is  an  enormous 
crime"  and  usm-pation. 

But,  sir,  the  gi'eatest  offense  after  all,  imputable  to  this 
ix^spondent  is  the  contempt  which  he  casts  upon  the  entire 
judicial   establishment  of  this  state.    Be  undertakes  to  de- 
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lermine  that  the  judiciary  is  eff^eie^  that  it  does  not  answer  the 
j)arpo8e  of  putting  down  insurrection  in  one  or  two  counties ; 
'that  the  conservitors  of  the  peace  are  not  doing  their  duty, 
.dmd  that  he  must  assume  their  neglected  fiinctions.    Here  is 
4B  force  of  seventeen  judges  and  twelve  solicitors  and  an  attor- 
:sxcy  general,  why  has  not  some  appeal  Ibeen  made  to  them?    I 
"^11  tell  you  why  it  is  not.  The  informers  who  thronged  the  ex- 
^Kmtive  department  and  told  their  tales  of  crime  and  would  not 
«weartothem.   They  would  not  make  aftidavitp,  and  the  judicial 
courts  could  not  be  brought  into  play.  The  executive,  in  his  new 
<?Jiaracter  of  a  judge,  it  seems,  could  be  induced  to  take  action 
Mponthe  unsworn  infonnatiou  of  an  informer  or  as  i)y ;  but  there 
iij  no  legitimate  ground  or  a  i)rosecution — no  i-egard  is  had  to  the 
wianly  spirit  of  English  law  that  no  nuni  shall  be  put  in  arixist 
until  somebody   shall  make  oath  that  he  has  committed  some 
oft'eiicc.     Tliat   is  totally  ditireg^arded.     fludicial  i)rocedure  is 
iguored;  but  the  executive  takes  up  the  matter  and  acts  ujwn 
sueli  evidence,  as  suits  him  ;  substitutes  luilitary  onlers  for  state 
warrants,   and  proceeds  to  the  arrest   and   imprisonment    of 
j»eaceable  citizens,  by  fifties  if  not  by  hundreds.   It  is  a  sublime 
spectacle  in  this  country  to  sec   a  warrant  of  a  dozen  lines 
sifrned  by  a  magistrate,  a  mere  justice  of  the  j>eace,  or  a  judge 
put  into  the  hands  of  the  sheriff  or  constable,  who  proceeds  to 
tlie  party  against  whom  charges  have  been  made,  j)erliaj)s  the 
most  wealthy,  popular  or   influential  character  in  his  county, 
and    sjiy    "  I     arrest    yow  by   virtue   of  this  j)roce6s,''    and 
the    man    subnuts,     as    if   it   were  the  force   of   an    army 
with    banners.     lie   is   brought    up    before   the    magistrate 
and  is  examined ;  an<l  if  a  j)robable  case  of  crime  be  establish- 
ed, he  is  eonum'tted  for  trial  unless  he  gives  l>ail,  and  if  the 
accusatiim  is  found  to  be  false,  he  is  discharged. 

Sir,  I  say  this  was  an  attempt,  on  the  part  of  the  Executive, 
to  usurp  the  entire  judicial  functions  of  North  Carolina,  and  not 
merely  to  prevent  the  judges  from  exercising  them  within  its 
limits,  but^o  make  himself,  both  judge  and  executioner.  What 
has  be  to  do  with  tlie  administration  of  justice  ?    His  olhce  is 
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created  fur  a  totally  different  purjWiH?,  and  liis  interfercnoe  with 
justice  is  tliat,  after  ci>nviction  and  sentence  of  an  offeiuler,  he 
may,  upon  «itisfactory  reasons,  u:rant  a  panlon  and'prevent  tlic 
sentence  being  carried  int«>  ell'ect.  l>ut  liere  he  takes  up  the 
To\o  at  tlic  beginning  instead  <»f  the  end,  and  nndertakes,  with- 
out any  hiwful  proof,  todechire  wliosliall  he  arretted,  liow  long 
inipri^Dned,  hy  wliat  kind  of  court  he  shall  he  tried,  taking 
care  to  a])i»oint  all  its  nienihcrs  himself,  mider  no  law  an<l  to 
introduce  new  rules  of  ]>i(ueeding  and  new  mudes  of  punish- 
ment, even  to  death,  lie  1  rents  all  those  hohling  judicial  sta- 
tions as  ind)eciles  ov  jxihrouns,  or  worse,  men  who  M'ill  not  do 
their  dutv.  Uut  1k»w  can  the  iudieijirv  act  until  siimebixlv  comes 
and  makes  an  allidavit  i     TIkv  cmnot  act  at  all,  even  in  a  case 

• 

of  real  guilt,  unless  snmelKuly  can  be  found  who  will  pi-efer 
charges  upon  oath.  lUit  the  resiMnulcnt  did  iu)t  wait  for  that; 
he  undertook  to  lie  judgt*  and  direct  the  wliole  proceeding fnan 
arrest  and  comnn'tment  to  judgment  and  execution.  After  all 
the  resjiondent's  allegation  in  his  aihswer  about  infidelity  to  the 
government,  and  a  desirt^  on  the  juii-t  oY  those  who  did  net 
vote  for  him  to  overthrow  it,  or  thwart  its  policy,  the  aver- 
ments mav  be  false,  as  probablv  as  thev  nuiv  be  true.  To 
have  the  truth  ascertained,  the  charge  is  brought  Iwfore  a 
iudieial  tribunal  in  the  same  Mav  as  a  cliarjjje  of  nnirder,  and  j 
is  to  be  trieil  in  the  same  wav. 

Mr.  Chief  Justice  and  Senators,  these  are  no  new  doctrini'Sft 
witli  me.     I  am  hap])y  to  find  that  my  duty  to  the  state  iutlii  ^ 
prosecution  corresponds  with   the  sentiments  I  uttered  wlic^^ 
ft  different  ]>ower  ])revailed   in   this  state.     In  the  eonventi*^ -^ 
of  North  Carolina  in  ISOl,  in  the  zeal  to  nuuntain  the  stnigg'^' 
then  going  on,  to  ])revent   any  disaffection  toward  the  ContH^- 
erate  States,   or  the    harboring    of    sentiments  favorable  ^*' 
the    Tnited   States  goverinnent,   if  M'as  proposed  to  siibjec'^ 
every  citizen  to  a  test  oath,  which  was  to  be  taken  before  s 
public  officer  under  ]K'na]ty  of  expulsion  from   the  eonntn". 
It  originated  in  a   zeal  to  nuiintain  the  cause,  but,  being  in 
my  view  unconstitutional   and   unjust,  I  took  occasion  to  ad- 
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the  conveution  on  the  subject;  I  beg  leave  to  read  a 
"^w  remarks  then  made  not  as  authority,  certainly,  but  as  a 
tatement  of  the  argument  perhaps  more  clear  tlian  I  can 
lake  it  in  these  extem]>orc  ob8er\'ations.  I  am  happy  to  iind 
lie  doctrine  I  then  maintained,  supported  by  the  opinion  of 
kir.  Chief  Justice  Davis,  already  <iuoted  and  delivered  in  sub- 
Mjuent  years : 

"  But,  Mr.  President,  the  enormity  of  the  proposition  re- 

^^  ^  maioB  yet  to  bo  told.     It  A-iolates  every  safeguard  of  t)crsonal 

"^^    *■  freedom  embo<lied  in  our  bill  of  rights,  most  of  which  have 

^^  ~  been  consecrated  in  the  history  of  Englisli  lil>erty  from  the 

^  '•time  of  magna  chartii  itself.    The  northern  government  be- 

^  *  came  a  despotism  by  usurpation.     Pass  this  ordinance  upon 

*  '^  the  old  plea  of  tyrants,  the  necessity  of  the  times,  and  the 
^  *  southern  one,  within  the  borders  of  North   Carolina,  will 

*  *^  have  become  a  despotism  by  legislation,  whereas,  our  people 

*  *  are  resolved  to  be  independent  and  free,  not  only  in  the  e7i(l 
^  ^  but  in  the  vieans.  They  are  resolved,  not  only  to  be  free- 
*"  "^  men  at  the  termination  of  the  contest,  but  will  not  surren- 

*  dor  their  liberties  during  its  progress.     Nor  will  they  be  sal- 

*  isfied  until  the  flimsy  pretexts  and  excuses  for  the  sacrifice 
^  of  a  sacred  principle,  that  it  can  do  no  harm  except  to 

*  Iraitors.     They  intend  that  even  traitors  shall  not  be  con- 
demned except  in  accordance  with  these  great  principles  of 

*  right  and  justice,  which  are  of  universal  application,  for 

*  they  know  full  well  that  it  is  upon  the  persons  of  friendless 

*  *  or  odious  men  that  despotism,  whether  of  a  single  tyi-ant  or 

*  *  of  a  mob,  first  lays  its  hands ;  and  that  vigilance  is  more 
**  necessary  to  the  preservation  of  liberty  in  times  of  public 
*"*  peril  and  revolution,  than  in  peace, 

i  That  language  was  concurred  in  by  a  majority  of  the  con- 

\  Vention  in  which  passed  the  ordinance  to  separate  from  the 
\  fedeial  government,  and  lam  pleased  to  observe  that  Mr. 
M  Justice  Davis,  in  the  argument  in  the  case  of  Milligin,  among 
H  other  instances  of  the  government  maintaining  these  rights 
■     of  the  citizen,  refers  to  the  fact  that  in  the  Southern  States 
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during  the  rebellion,  the  writ  of  htAea^  corpus  was  snspended 
but  for  a  short  time,  and  that  the  constitutional  privileges  of 
the  citizen  were  in  no  way  abridged.  And,  sir,  I  consider^  in 
the  language  of  Mr.  Black,  in  his  argument  in  tfie  case  ot 
Millignn,  that  times  ot  war  and  excitement  are  the  times  to 
double  the  guards  around  the  constitution.  Sir,  in  times  of 
excitement  and  party  rage,  and  party  malevolence,  the  hope 
of  ascendancy  and  the  preservation  of  power  may  induce  men 
to  forget,  as  they  did  in  this  ccuse,  induce  this  respondent  to 
forget  his  inauguration  oath  to  sustain  the  constitution — to 
maintain  the  haJteas  corpus  and  protect  men  from  illegal  ar- 
rests, and  he  himself  to  be  guilty  of  these  illegal  arrests. 

We  had  also  a  case  in  the  legislature  in  1862.  A  preacher  of 
the  gospel  in  the  county  of  Orange  was  arrested  by  one  of  those 
l)ersons  called  detectives  on  a  sabbath  day  just  as  he  had  con- 
cluded tlie  services  in  his  church,  and  was  carried  off  to 
Bichniond.  It  became  known  to  us  here  and  I  myself  intro- 
duced a  resolution  requesting  the  Governor  to  correspond  with 
the  Secretary  of  war,  and  demand  that  Mr.  Graves,  the  person 
departed,  should  be  returned  to  his  home.  His  arrest  and 
deportation  by  a  military  order  without  trial  or  intimation  to 
the  state  government  was  considered  violative  of  the  rights  and 
dignity  of  the  state,  as  well  as  a  blow  at  the  liberty  of  the  citizen. 
Tlie  secretary  of  war  politely  surrendered  the  prisoner,  and  was 
brought  ba<!k,  examined  before  a  competent  commissioner  and 
l)ound  over  to  answer  to  a  charge  of  treason  at  Eichmond. 
That  was  the  spirit  of  the  North  Carolina  legislature  flagrante 
hello.  Though  it  was  in  the  midst  of  a  tremendous  struggle 
our  people  would  not  allow  a  hair  on  tjie  head  of  a  private  citi- 
zen to  be  rudely  touched,  except  by  warrant  of  law ;  and  when 
we  brought  the  matter  to  the  attention  of  the  government  at 
Bichmond,  thoy  gracefully  made  the  amend,  and  sent  the  accused 
party  here  to  be  dealt  with  l)y  the  civil  authorities. 

It  is  not  denied  here  that  the  civil  courts  in  Alamance  were  open. 
The  senate  knows  it  as  a  public  fact,  independently  of  the  proof 
which  has  been  oflfered.    Away,  then ,  the  pretext  that  the  people 
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were  in  a  state  of  war,  for  if  this  fiu^  were  true,  it  followt  in 
Judgment  of  law,  the  courts  l)eiug  open,  tliat  there  was  a  state 
of  peace.    This  coivt  is  not  at  liberty  to  disr^ard  the  adjudi- 
cation that  when  the  courts  arc  open  there  is,  in  judgment  of 
law,  a  state  of  peace.   This  being  so,  the  executive  had  no  right  to 
interfere  by  military  force  vnth  the  people  of  Alamance  and 
Caswell.    It  wasanobtrusim  on  his  |>arl  into  the  province  ofthe 
judiciaxy,  undertaking  to  perform  functions  M'ith  which  they 
alone  are  entrusted. 
Thus,  then,  stands  this  matter  upon  the  constitutional  rights, 
duties  and  restrictions  upon  tiic  executive  department  of  the 
/qp)vemment  of  the  state 

I  shall  now  endeavor  to  show  that  the  act  of  1870  furnishes  no 
'  ^^istification  or  excuse  to  the  governor,  and  confers  no  military 
wer  that  he  did  not  possess  under  tlie  constitution.     I  af- 
rm  that  that  act,  and  the  proclamation  made  by  virtue  of  it, 
id  not  deprive  the  people  of  any  of  their  rights  as  citizens. 
^  is  a  highly  penal   statute,  according  to  the  most  lenient 
instruction,  and  therefore  is  to  be  strictly  construed.     Its 
nguage  is,  that  the  governor   is  empowered,  wh(»never,  in 
is  judgment,  the  civil  authorities  in  any  county  are  unable 
protect  its  citizens  in  the  enjoyment  of  life  and  property, 
declare  such  county  in  a  state  of  insurrection,  and  to  call 
to  service  the  militia,  &c ;  and  by  the  second  section,  the 
zidgc  is  directed  to  remove  the  trial  of  indictments  to  any 
•nnty  the  solicitor  may  designate.     Now  what  is  the  author^ 
y  of  the  governor,  and  how  did  his  action  in  this  case  effect 
e people.     He  had  authority  to  prcclaim  the  county  to  be 
a  state  of  insurrection  ;  but  does  the  statute  go  on  to  enact 
t  the  inhabitants  of  the  county  shall  thereafter  be  held  to 
insurgents?    No!    It  does  no  such  thing.     I  insist  that 
^thout  some  positive  direction  that  they  shall  thenceforward 
treated  as  guilty  insurgents,  no  such  penal  consequence 
n  follow  by  construction. 

The  proclamation  was  a  sharji  rebuke,  a  public  dennncia* 
•^^on;  and  beiug  levelled  at  a  whole  people  innocent  and 
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guilty,  black  and  white,  of  either  sex,  old  and  young,  the 
victims  of  alleged  oppression,  and  their  persecutors,  putting 
all  in  the  same  condemnation,  as  a  public  admonition,  it  did 
great  injustice  to  the  peaceful  and  orderly  part  of  the  com- 
munity, merely  when  operating  to  that  extent.  The  procla- 
mation therefore  was  similar  to  a  papal  bull,  a  severe  reproof 
denounced  on  the  people,  but  did  not  effect  their  rights  of  per- 
son or  property — and  ordinary  charity  to  the  Legislature  re- 
requires  that  iterprctation.  To  contend  that  they  designed  to 
place  the  whole  people  in  the  state  of  convicted  insurgents, 
so  that  his  military  mij>lit  arrest,  inipriBon  and  maltreat  theui 
at  pleasure,  is  to  suppose  that  they  designed  to  tread  the  con- 
stitution under  loot  and  authorize  the  cruelty  of  barbarians, 
and  this  by  reason  of  an  insuiTcction  it  might  be  not  existing 
in  fact,but  proclaimed  on  paper  by  the  ^^ovcrnor.  lie  is  author- 
ized to  call  out  the  militia  to  suppress  "  such  insurrection.'' 
When  we  inquire  what  insurrection  if  the  answer  is  that,  which 
he  has  declared  (and  thus  made)  by  his  proclamation.  When  a 
statute  is  capable  of  two  constructions,  the  one  highly  penal 
and  the  other  not,  or  the  one  constitutional  and  the  other  not, 
it  is  proper  to  adopt  that  which  is  merciful  and  constitutional. 
The  humane  spii'it  of  our  law  has  carried  this  doctrine  to  great 
extent  in  favor  of  the  life,  liberty  and  pcrsonsal  rights  of  the 
citizen.  On  indictments  for  theft  or  trading  with  slaves  in 
fonner  times,  the  distinctions,  though  legal  and  just,  we 
calculated  to  excite  a  smile.  Where  a  statute  had  declared  i 
a  crime  to  buy  of  a  slave  any  ''  sheep,  itc."  a  case  occurred  i 
which  this  was  charged  against  the  defendant;  but  on  tlucj 
proof  it  appeared  tliat  the  animal  had  been  butcliei'ed,  an.O 
the  carcass  dressed  for  food,  had  been  bought  of  the  slavo, 
and  the  defendant  was  acquitted,  and  pro]>erly,  upon  tli* 
ground  that  a  citizen  has  a  right  to  do  any  act  not  cxx- 
iicted  into  a  crime,  and  to  buy  mutton  of  a  slave  li^*^ 
not  been  denounced  as  a  crime.  And  can  the  people  of  ^ 
county,  some  15,000  in  number,  be  all  placed  beyond  the 
toction  of  the  great  safe  guards  of  personal  liberty  because  tb 
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legislature  has  antliorizcd  iLe  governor  to  declare  tlicir  county 
in  a  state  of  insurrection  without  more  sayin^r  ?  Do  tlie  people 
liold  their  rights  in  chisses  and  by  counties?  And  are  they  to 
l>e  indicted  and  jnuiished  in  like  manner  ?  Did  any  memlK?r 
of*  this  learned  court  ever  hear  of  the  indictment  of  a  coinitv, 
in  which  all  the  inhabitants  -were  arraigned,  convicted  and 
sentenced,  because  some  crime  hvA  been  pcrix^trated  in  their 
c*oimtv.  It  seems  to  me,  that  it  would  have  l)een  about  as 
se^nsible  to  have  empowered  tlio  governor  to  declaixi  the  county 

ill  a  state  of  murder,  uriri-n.  burirljirv  or  liirceuv  as  in  a  btale  of 

•       •  • 

insurrection,  which  is  only  one   otlicr  speoi(*s  of   crime.     The 
legislature  has  not  said  wiiat  slial!  bdhe  ellcctof  sucli  a  procla- 
mation, no   more   than   ]xirlia]ncntiirv  lav/  has   ]>rovided  what 
feliall  ]ye  the  eiiect  u])on   momhcrs  if  disorder  is  kej't  up  alter 
tile  mace  is,  by  or   of  the  jn'osiding  otiiccM*,  taken    from   his 
^iJe  and   carrieil    down    anionic   ihein.      In   cases   of    irrcat 
disorder,    says    the    parlianicnlary    law,   when    the    spiaker 
has  called  to  order  generally,  then  procee<](.'d  t<>  call  members 
^o  order   by  their  names,  his  next    iinal   Mv])  is  t;)  order   the 
^^^acc  to  be  canned 'anion  «r  then  1  ;n  id  waived  to  and  fro.      l>ut 
^he  oldest  of  parliamentarian^  hiivc  never  been  able  to  explain, 
^^hat  is  to  be   done,    if  the  Ixxiy   do(?s  not  cease  its  confusion 
^hen  he  respondent  would  meet   tlie  tumult  by  calling  out  the 
'^ilitaiy ;  parliament  would  (•<»nsid(r  that  remedy  woi^se  than 
^he  disease.     The   ]>roclamation    then    wiis  only  authorized  as 
Public  reproof  and  warning  ;  it  was  not  allowed  to  the  governor 
^o  authorize   the   despotic    power    of   entering  a  county  and 
^^king  military  possession,  seizing  the  i)eace.-\blc  inhabitants  at 
^ds  pleasure,   without   any   evidence   of   guilt,   known  among 
civilized  men,  degrading  men  in  the  presence  of  their  fannlies,  a 
^^JXile  in  which  every  man  is  an  object  of  respect  and  reverence 
^^ring  away  husbands  from  their  wives,  sons  from  the  side  of 
^heir  mothers  and  sisters,   with  a  studied  concealment  of  the 
^karges  against  them,  and  leaving  the  worst  doom  to  be  ima- 
gined, as    impending    over    them.     It  is  respectftd    to    the 
^^^lature   to  presume    that  they  intended,  by  this  obscure 
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statute,  no  swell  consequences  as  these.  But  if  they  did 
intend  them,  the  i>eualties  ai'e  so  cruel,  so  savage,  so 
obviously  in  conflict  with  almost  every  provision  of  the 
declaration  of  rights,  that  a  fool  could  not  eiT  in  seeing  that  they 
are  utterly  unconstitutional  and  void  ;  and  that  the  war  which 
is  admitted  to  have  been  made  on  tliem,  is  an  attempt  to  seize 
a  more  f rut umfnlm/j/i,  a  power  to  lecture  and  to  combine  and 
convert  it  into  a  thun«lerbolt  of  war.  ^len  are  not  responsible 
for  crimes  bv  counties,  but  each  individual  stands  l>efore  t)ur 
law  as  he  will  stand  befoi*©  his  final  Judge,  each  according  to 
the  deeds  he  has  himself  done:  and  it  is  a  most  astoundinir 
noveltv  in  this  aire  and  countrv,  that  men  are  to  be  made 
crimina'.s  bv  vicinitv  to  the  i)lace  of  crime:  that  because  mv 
neighbor,  perhaps  my  l)est  friend,  has  been  tbe  victim  of  assas- 
sination, T  am  to  be  denounced,  and  held  out  to  the  world  as  a 
suspected  p'rirson,  and  even  cast  into  pri^^on  without  process  or 
examination,  and  delivered  over  to  the  tender  mercies  of  a 
militarv  cominir^sion.  The  constitiitiou  was  made  and  fouffhr 
for  by  our  fathers  to  prevent  jut^t  such  consetjuences  as  these. 
Studv  the  hii^torv  of  onr  Kn^-lish  and  American  lilx}rt\',  and 
you  will  discover  that  all  the  careful  and  sublime  provisions  <;l 
the  declaration  of  i-iglits  ''  wcieiK  t  to  ]  ri-tcct  (itzzens  j^oimuli 
as  to  protect  the  ]>eoj)le  apiinst  oi>]>rcsbi(^n  by  their  rulers.  It 
is  war  against  imprisonment,  by  orders  of  the  king,  the  privy 
counsellor,  the  cabinet  minister  or  <»ther  j>v.])lic  otlicers,  that  tliL- 
acts  of  hif^K-iii^  corjyt/s  werj  designed  to  uniard  by  imix^slug 
penalties  on  judges,  by  reason  if  whicli,  ne*itber  party  feeling, 
briberv,  tin:iditv,  or  other  motive  sh(Uild  induce  them  t(.» 
refrain  from  issuing  the  writ,  ^o  provision  of  the  constitu- 
tion can  permit  the  governor,  by  the  breath  of  his  nostrils  or 
by  the  stroke  of  his  pen  to  place  those  people  e.cle:c — outside  of 
the  protection  of  the  constitution  and  authorize  a  military- 
tribunal  to  deal  with  them  as  if  dealing  with  Indian  savages 
on  the  frontier.  See  the  result  ot  the  eontrarv  construction. 
It  places  the  whole  power  of  the  State  in  the  hands  of  the  gov- 
ernor.   Upon  learning  that  the   house  of  representatives  is 
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about  to  impeach  him,  before  the  articles  have  been  pi'esented  to 
the  Senate,  he  declares  the  county  of  Wake  in  a  state  of  insur- 
rection ;  and  on  the  next  morning  a  la  mode  Louis  Napoleon, 
his  anny  of  state  troops  under  Kirk,  seizes  all  the  memters  of 
the  general  assembly  and  commits  them  to  prison  ;  and  if  the 
supreme  court  should  not  happen  to  be  in  acconl  with  the 
author  of  the  proehimation,  he  seizes  them  also ;  and  the  judges 
of  the  superior  courts  happening  to  have  come  up  to  the  seat  of 
government,  he  incarcerates  tlicm  under  the  same  set  of  guards. 
Would  not  this  be  an  interesting  s])cctacle  i  the  legislative 
and  judicial  officers  all  in  jail,  and  no  one  outside  to  issue 
^Y\X^  oi  haheas  corpus  ov  otlier  process  for  their  relief?  But 
the  governor,  with  the  pris^on  keys  in  his  pocket,  is  lord  of  the 
ascendant.  The  power  to  set  over  the  people  this  French  or 
Turkish  despotism  is  a  natural  corollary  from  tlie  construction 
of  the  statute  in  question,  for  which  the  respondent  conteiuls. 
An  inteii)retation  of  a  statute  which  leads  to  such  results  can- 
not be  allowed  upon  any  theory  whatever  ;  and  if  there  be  any 
other  bv  which  it  mav  operate  in  consonance  with  the  consti- 
tution  this  should  be  adopted. 

The  governor  ha<l  ])ower,  under  the  constitution,  to  call  out 
the  militia  to  su])preHs  riots  and  insui*rec*tions  and  rc])cl  inva- 
sion. The  rc]>etition  of  this  authority,  so  far  as  regards  in- 
surrection, contains  no  new  grant  ot  power  but  the  (juestion 
of  that  as  ordaiiK^l  bv  the  constitution.  And  the  m)vernor 
will  look  in  vain  to  that  for  any  ])ennij:sion  to  treat  any  part 
of  the  people  as  those  of  Alamance  and  ( 'aswell  luive  been 
treated  ;  and  their  treatment  could  not  have  been  wort^e  if  thev 
had  been  Comanche  Indians.  It  Wii«  sheer  usurpation  when 
it  was  attempted  to  treat  these  ])eoi)le  by  an  executive  order, 
as  if  all  were  guilty  of  insurrection  without  ever  having  i)er- 
mitted  to  them  the  connnon  rights  of  exemption  from  illegal 
arrest,  examination  before  a  magistrate  and  trial  by  jury.  It 
was  seizing  the  ])ersons  of  men  by  military  order  who  are 
accused  of  nothing  except  what  is  cognizidjle  by  the  civil  couils, 
and  that  not  charged  on  affidavit.     This  is  the  conduct  of  the 
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cliief  executive  officer  of  the  state.  He  first  denounces  die 
whole  people  of  two  counties  as  guilty  of  insurrection  when 
tlie  charge  was  untrue,  and  then  goes  on  to  inflict  on  them 
imprisonment  and  other  violence,  and  to  prepare  a  military 
court  to  try  and  put  them  to  death,  in  which  procedure  he  was 
only  brought  to  a  pause  by  the  writs  of  Judge  Brooks. 

If  he  can  treat  the  people  of  Alamance  and  Caswell  in  tliat 
way,  he  can   treat   the  officers  of  the  government  in  all  its 
departments,  except  liis  own,  in  like  manner — try  their  nerves 
as  he  did  tliosc   of   tliese  aggrieved  people,  by  confinement, 
threatening  and  hanging,   and  let  them  out  one  or  more  at  a 
time  as  they  may  confess  or   invent  evidence,  to  be  used  and 
pubHshed  to  affect   a  ])ending  election — or  take  the  lives  of 
those  obnoxious  to   him,   for  any  cause,  personal  or  political. 
The  securities  of  person,  life  and  lil)erty  can  be  taken  away  by 
no  implication.     If  the  legislature  designed  that  haJteas  carj/tf6* 
should  be  suspended,  that  citizens  may  be  arrested  without 
warrant,  denied  the  ]>rivilege  ot    the  writ  ot    habeas  corj)uSj 
kept  in  prison  at  the  will  of  the  governor,  refused  jury  trial 
and  tried  by  a  military  cumniisHion,  and  put  to  death,  or  other- 
wise punished  l)y  its  sentence,   let  them  say  so  in  no  doubtful 
terms.     But  if  they  did  so  intend,  their  enactment  was  entitled 
to  no  obedience  or  respect.     It  is  not  allowed  to  the  legislature 
to  take  awav  from  the  citizen  his  interest  in  that  declaration  of 
rights,  reaching  back  to  magna   chai1;a,  improved  by  the  peti- 
tion of  right  and   the   bill  of  rights  of    1()S8,  reaffirmed  and 
enlarged  in  the  American  constitution;  and  that  he  should  be 
permitted  to  annul  these,  and  roll  back  the  tide  of  time  eiglit 
hundred  years,  relegate  this  generation  to  the  vassalage  of  king 
John  is  a  pro}K)sition  too  absurd  to  require  refutation,  whether 
it  be  claimed  under  the  constitution  or  under  the  statute. 

Neither  case  offered  either  justification  or  excuse,  for  the 
outrages  which  have  been  practised — the  law  of  liberty  as 
A^Titten  in  the  declaration  of  rights  is  a  law  in  large  print ; 
every  one  can  read  it.  The  statute  is  also  clear  on  one  point 
to-wit :  that  there  gliould  be  a  trial  in  the  civil  courts  and  that 
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the  solicitor  ought  to  remove  the  eases  to  any  otlier  county. 
But  the  governor  intended  tliat  they  should  go  where  the 
solicitor  had  any  jurisdiction  over  the  subject.  lie  never 
intended  there  should  be  any  judicial  proceedings  or  that 
the  party  arrested  should  have  the  right  tc  appeal  to  a 
court  of  justice.  And  yet  it  is  contended,  simply  because 
of  a  man's  vicinity,  by  reason  of  his  living  in  a  neighbor- 
hood where  a  crime  has  been  committed,  to  make  him  a  crim- 
inal; and  because  one  or  morc  in  a  pojHilation  of  some  10,000 
si>ul8,  that  being  about  the  niunber  in  this  county,  has  been 
guilty  of  crimes,  to  visit  upon  him  penal  consc:iuences,  to  sulj- 
ject  him  to  be  worried  by  the  military,  if  he  be  not  shot  upon 
the  sentence  of  a  drum  head  court  martial. 

The  executive  seems  to  have  proceeded  ujxjn  the  idea  that 
the  military  could  ferret  out  offenders  when  the  civil  authori- 
ties  could  not.  Where  did  he  learn  aiiv  such  doctrine  as  that 
men  with  drums  and  nrjskets  and  glittering  bayonets  and  uni- 
forms and  the  paraphernalia  of  war  were  more  likely  to  find 
out  offenders  and  bring  them  to  justice  than  men  in  civil  life 
summoned  by  civil  officers  and  acquainted  with  the  country 
and  its  inhabitants  i  Did  you  ever  hear  of  the  military  being 
employed  for  anv  such  service  aforetime  i  Did  you  ever  hear  of 
the  doctrine  that  after  the  judicial  officers  of  the  government  liad 
failed  to  discover  the  authors  ofcrime  done  in  secret,  there  lay  be- 
hind them  the  executive  which  could  go  out  on  the  hunt  of  otfen- 
d<\rs  ?  It  is  utterly  repugnant  to  our  system.  If  you  cannot  find  out 
the  real  offenders  in  the  mode  appointed  by  law,  you  cannot 
punish  men  upon  suspicion  that  they  are  offenders.  The  idea 
seems  to  have  been  that  the  judicial  power  had  become  utterly 
ioefiicient,  and  that  the  governor,  by  means  of  the  'military, 
had  a  talismanic  power  through  prisons  and  instruments  of 
corporal  pain,  to  extort  evidence  trom  whomsoever  be  sus- 
pected, to  invade  any  family  circle,  a  scene  where  every  man 
tshoald  be,  and  usually  is,  an  object  of  homage  and  affection, 
and  capture  and  bear  off*  its  head  or  its  members,  to  be  confined 
in  a  military  camp,  and  there  subjected  to  any  torments  that 
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liis  mercenary  keepers  may  invent,  to  compel  confessions  of 
tlie  guilt  of  himself  or  of  others.  It  is  the  old  doctrine  of  the 
application  of  the  rack  existing  at  the  time  of  the  star  chamber, 
known  to  despotisms  but  uttei-ly  unknown  to  the  common  law 
any  w-here.  This  was  the  ostensible  purpose,  putting  on  its 
best  phrase,  for  which  the  niiUtary  was  called  out.  I  say,  sir, 
that  if  the  fact  will  show  that  a  combination  existed  in  the  couiitv 
Alamance  for  the  ])nrposo  of  resisting  tlie  law  or  for  the  pur- 
pose of  ])romoting  objects  hostile  to  tlic  government,  it  would 
not  justify  an  ai)plication  of  the  rack,  to  torture  men  into  con- 
fessions ;  whether  that  be,  in  the  form  of  an  arrest,  siul- 
denlv,  and  without  any  ])revious  notice,  luuTvinir  hhn  from 
his  family,  leavijig  them  per]i:ij)s  mi])rovidcd  with  the  neces- 
saries of  life,  under  a  military  guard,  or  keeping  him  im- 
prisoned, in  deiianc^e  of  law,  beyond  the  ruaeh  of  the  writ  of 
luihc'iH  (y)rpa^^  or  threatening  him  with  a  military  court  that 
will  m:ike  short  work  of  him,  as  soon  as  it  can  ])e  convened. 
I  say  that  u])on  the  (jucstion  of  intent,  tliere  is  no  evidence 
wanted  furtlier  tlian  y<)u  have  it  in  the  violent  exercise  of 
authority  in  seizing  men,  deoriving  them  of  their  liberty 
and  treatimc  them  as  these  have  been  treated.  Such 
conduct  is  so  outrageous  and  ^^o  wrongful,  that  no  explanatiuu  of 
intent,  can  iustifv  or  mitiizate  it — whether  it  ];e  claimed 
under  the  constitutional  powers  of  the  executive,  or  under 
tlie  authoritv  of  the  act  of  the  General  Assemblv. 

The  respondent  pro[)03es  to  show  by  this  evidence,  thathls  con- 
duct was  a  blunder — that  he  thou<z:ht  the  leij^islature  had  author- 
ized  it.  Talleyrand  has  said,  "there  are  bhnuU.'rs  which  are  worse 
than  crimes."  Those  of  the  res])()ndent,  if  they  have  any  claim  to 
that  designation,  are  of  this  character.  If*  Kirk  and  his  men 
should  come  into  this  chamber  and  lire  on  the  assend)laiire  and 
kill  some  of  its  mend)ers,  would  he  be  allowed  to  savin  extenua- 
tion  of  his  offence,  that  he  thought  he  had  a  right  to  do  it  in 
defence  of  the  governor  of  the  state,  because  he  thought  the 
governor  was  improperly  impeached '{  That  would  be  a  greater 
atrocity,  but  it  would  be  no  greater  violation  of  the  bill   of 
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^igllt8  than  wliat  he  admits  by  his  anewer  that  he  has  done,  by 
sUooting  dowii  a  person  in  oj>eu  day.  la  such  a  ease  as  thif , 
^v  iiere  the  offence  is  of  so  flagrant  a  nature,  where  the  parties 
coiild  have  been  proceeded  again/st  in  P])ite  of  any  interference, 
l>efore  the  judicial  department  of  tliegovennuent,  the  question 
of  intent  is  one  incapable  of  being  rebutted.  Tlie  liberties  of 
tlie  citizens  are  as  much  under  the  protcvtion  of  the  law  as 
tLeir  lives,  and  any  act  that  wantonly  deprives  a  i>erson  of  his 
3il:)erties  is  as  much  an  oifence,  tliongh  not  as  enormous  as  if 
h.e  were  put  to  death  witliout  any  judicial  in(|niry.  I  say,  ^ir, 
tliat  the  intent  of  this  respondent  is  ii  nir.tter  ]>roven  by  the 
enormity  of  the  crime  so  clearly  that,  if  it  were  .'^hown  by 
ovMenee  that  there  was  such  a  combination  in  Alamance  and 
CJaswell,  a^s  is  iUleged,  it  wouhl  aiford  no  juslitivMtion  for  treat- 
ing the  inhabitants  of  a  c( unity  in  t!ie  manner  he  ju'actised. 

Tliis  proclamation  was  issued  on  the  Tih  day  of  March.    AViiat 

then  ^     The  sun  rises  an<l  sets;  the  ailairs  of  the   country  pro- 

•oeeJ  in  Alamance  as  thev  had  done  before.     Tliev  contract  and 

M re  contracted  with;  thev  mairv  and    are  ^ilven  in  marria:re: 

■all  the  functions  of  society  are  in  full  o])eration.     The  courts  of 

"i  iistice  and  the  mairi^trates  (^)urts  are  held,  and  evervthiniciroes 

<>n  in  accordance  with  the  usual  relations  and  a  peaceful  coiKii- 

tion     of     society.      One     assassination.     pei*lia]»s     two,     had 

taken   place    in    sccref,   it    is  true;  but    simihir    crimes  occr.r 

in   other      communities,     an<l     nobody    thinks    of    ])roclaim- 

iii£r  a  whole    couutv    in   a   state    of    izisun-ection  as    a    con- 

<  juence.     Thus   things     remained,    down     until   June,    when 

Ivirk  was  sent  for.     Three    months    passed   Irom    llie   killing 

of  Outlaw,    (which   was  a   terrible    assassination ;    Jio    good 

inan,  I  feel  assured,  thinks  otherwise  of  it,)  when  the  ]>ower  ot 

tihe  executive  is  put  in  motion  for  the  purpose  of  acconjplishing 

liis  ultimate  purpose.     A  proclamation  had  been  issued.    AVhat 

tihenf     Were   the   people   treated  as   inhabitants   of  a  hostile 

^jountry,  with   lines  kept  up  and  nobody   allowed  to  go  in  or 

<:)ut  ?     Was  it  an  offence  to  trade  with  these   enemies  of  the 

Qtate  by  the  people  of  any  other  part  of  the  state  2    Kot  at  all. 
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United  States  troops  were  there  within  a  few  days  after 
Outlaw  was  killed  and  they  remained  there  until  after  Kirk 
departed.  But  they  don't  answer  the  purpose  of  the  executive. 
You  cannot  by  means  of  them  hang,  or  torture,  or  imprison, 
or  drag  the  heads  of  families  from  tlieir  homes  and  frighten 
them  into  admissions  against  themselves,  and  to  make  allege* 
tions  against  others.  The  gallant  armies  of  this  countiy  have 
been  taught  a  different  lesson.  The  real  soldiers  of  this  country 
and  much  more  the  officers  who  command  them,  know  that 
is  no  way  to  keep  the  peace  of  the  coimtry  to  themselvcj* 
become  breakers  of  the  pejice.  They  know  that  they  have 
no  authority,  even  in  case  of  actual  or  apprehended  resis- 
tance to  law  excei)t  to  follow  the  officers  of  ci\il  justice  in  thef 
execution  of  a  process,  put  into  his  hands.  If  a  riot  occurs  and 
there  is  difficulty  in  supju-essing  it  and  an  insurrection  arises^ 
they  may  deal  with  it  when  they  see  it.  But  sir,  this  did  not 
answer  the  purpose.  This  brigand  of  Tennessee  and  Lis  army 
were  the  kind  of  force  the  executive  wanted.  They  are  to  go* 
and  lay  hold  of  people  and  inflict  upon  them  tortures  and 
thrcaten  them  with  death.  lie  intended  to  punsue  a  savage 
war  by  designating  men  and  taking  them  just  as  he  chose,  and 
putting  them  in  prison,  detaining  them  and  maltreating  then> 
at  his  pleasure.  I  say  that  if  the  facts  which  he  alleges  are 
true,  and  coxdd  be  proven,  they  would  be  irrelevant,  and  would 
furnish  no  justification,  no  excuse,  because  the  courts  of  justice 
being  o].)en  there  was  a  state  of  peace  ;  if  there  was  a  state  of 
peace  there  was  an  embargo  on  the  executive  not  to  interfere 
with  the  liberties  of  the  citizen,  with  this  great  privilege  of 
hjcJjeas  cot'jms^  and  exemption  from  arrest  except  in  a  legal 
manner.  I  repeat  what  has  been  already  said,  that  all  these 
are  not  so  much  intended  to  protect  men  against  men  from 
being  foully  dealt  with  by  each  other,  as  to  protect  tliem  against 
those  in  whose  hands  power  is  vested.  If  gentlemen  will  look 
into  Blackstone,  they  will  find  it  laid  down  that  the  great  writ 
of  habeas  corpus  was  not  so  umch  devised  to  protect  the 
subject  againet  tlie  kings  the  cabinet  ministers  and  the  privy 
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councils  &e.9  as  that  it  was  to  protect  them  against  persons 
Vested  with  power.  If  yon  look  at  the  acts  of  snspension  of 
the  writs  of  AaJea^cw^n/*  in  England  which  have  taken  place 
from  time  to  time,  yon  will  find  tliat  it  does  not  mean  to  turn 
loose  the  military  upon  the  people  like  a  woli* among  the  flocks 
of  the  shepherd.  But  they  declare  that  if  persons  be  arrested 
on  the  warrant  of  a  cabinet  minister,  a  pfivy  counsellor  or 
perhaps  other  officers,  the  privilege  of  the  writ  of  hahens  corjpus 
shall  not  be  allowed  in  such  cases  for  a  given  time. 

The  governor  ot  North  Carolina  liad  not,  nor  could  have, 

any  such  suspension  ot  the  writ  or  grant  of  power  to  make 

arbitrary  arrests.     If  there  was  such  a  combination,  he  had  four 

moiitlis  to  trace  it  out,  after  issuing  the  proclamation,  l)eforc 

lie  sent  his  troops.     But   that   was  not   the  drama  that  was 

to  be  enacted.     This  last  ti*agic  act  was  in  contem])lation  at 

tlie  time  when  the  proclamation  was  first  Avritten.     Xo  other* 

agency  was  to  be  allowed  but  state  troo])8.     Ko  United  States 

tiroops,  though  quartered  at  the  court  house  during  all  these 

nionths,    no  posse   comitatus^   no  judges,   no  justice  of  the 

j>«ace,   but  the  Kirk  military  must  go  two  or  three  weeks 

T>ofore  tlic  election  is  to  be  held ;  and  then  the  people  are  to 

1>C5  treated  as  if  they  were  condemned  felons,  having  no  rights 

t:«^  \ye  protected  from  inhumanity.     Even  a  felon,  it  lie   is  at 

lja.rge,  may  be  arrested,    but    there  is  no  jmwer  to  maltreat 

l^iui  except   to   inflict   the   sentences  of  the   law.     The   evi- 

^Cince  offered  may  gratify  the  prurient  curiosity ;  but  it  throws 

^^<:>  light  upon  the  question  of  the  guilt  or  innocence  of  the 

^""^^spondent.     If  the  provocation  existed  then  as  now,  deal  with 

^^    as  the  law  directs.     If  any  body  thinks  proper  to  institute 

t^^*^)ceeding8  as  to  the  question  of  the  man's  guilt  or  innocence 

^**  committing  a  crime,  it  is  his  province  to  do  so ;  but  to  pro- 

^l^im  a  county  in  insurrection,  and  then  seize  citizens  and  put 

^ixern  in  prison  without  authority  of  law,  in  my  opinion  there 

^^n  be  no  pretence  at  justification  or  excuse  to  bring  fonvard 

^^ich  proof  as  is  now  sought  to  be  introduced. 

The  learned  counsel  who  last  addressed  you  [Mr.  Smith] 
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says  that  the  evidence  ought  to  be  admitted  anyhow,  because 
the  respondent  offers  it,  and  that  Mr.  Sumner  in  the  trial  of 
President  Johnson  moved  to  admit  all  evidence.  It  is  a  suf- 
ficient reply  to  that  suggestion  to  state  that  Mr.  Sumner  was 
not  sustained  in  his  views,  and  that  his  proposition  was  laid 
on  the  table  immediately  by  a  great  majority  of  the  Senate. 
I  think  that  my  friend  wholly  forgets  his  argument  on  last 
Saturday  on  the  admission  of  the  evidence  we  offered  in  re- 
gard  to  the  dec^larations  of  Kirk  on  tlie  hotel  register.  He 
then  thought  that  wo  should  be  governed  by  the  rules  of  law 
on  tlio  admissii)ility  of  the  tcBtiinony.  Now  he  says  that 
great  lil>urality  HJioiild  be  shown  on  tliis  subject  and  that  the 
rules  of  evidence  laid  down  bv  the  courts  ()U.<^lit  not  to  be  siis- 
tained  here.  Wo  say,  sir,  that  if  evidence  is  not  relevant  to  the 
issue  between  these  parties,  it  ought  not  to  be  received.  He 
•  says  that  ^rr.Johur'on, although  the  majority  of  the  senate  was 
opposed  to  him,  wa>^  allowed  to  introduce  evidence  showing  that 
he  had  exercised  a  certain  power  with  the  view  to  bring  the 
quest  ii)n  of  his  right  to  do  so  before  the  supreme  court.  But, 
sir,  ^Iv.  Johnson  was  acting  in  the  line  of  his  duty.  He  was 
exercising  the  executive  power  of  tije  governujent  of  the 
United  States.  The  president  of  the  United  States  had  had  the 
l)ower  to  remove  at  hisple:isureai)y  of  his  subordinate  ot]ict*rs. 
('ongre.^s  tiiought  ]>roperto  say  to  liini  that  ho  should  not  do 
it  exce|)t  under  certain  circumstanees.  The  acts  of  President 
Johnson  were  those  which  appertained  jmrely  to  the  execu- 
tive ofKce.  AVhat  this  respondent  was  doing  was  ueurping 
the  ollice  of  the  jmliciary.  llKi  went  outside  of  his  duty  in  the 
exereiso  of  the  executive  functions  and  undertook  to  supplv 
the  place  of  the  judiciary  where  he  thougiit  they  were  not  as 
active  as  they  should  be. 

The  counsel  says  that  this  case  is  like  that  ot  President 
Lincoln  refusing  to  respond  to  the  hahcus  co/'jms  in  the  case  of 
Merryman,  issued  by  Chief  Justice  Taney.  There  is  no  par- 
allel between  the  two  cases.  In  that  case  there  was  public  war 
between   the  two  sections  of  the  country.     And  witliin  the 
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splioTe  of  his  powers,  Mr.  Lincoln  (IccHikkI  to  allow  tlic  civil 
process  to  be  8cr\'e(l.     But  here  there  was  no  war  and  no  pre- 
tence of  war.     There  were  acts  ol  secret  crime  liable  to  lie 
dealt  with  if  yoa  could  find  out  the  perjietratoi-s,  just  as  any 
otlier  crime   was   to  be   dealt  with.     Sir,  this  is   not  tlie  first 
instance  that  a  crime  has  been   perpetrated  and   the  ofliciideiv 
have  eluded  pursuit,  an<l  even  evicU'uce  has  tailed  to  be  produced 
ftgainst  them.     Look  wt  the  case  which  occurred   in  the  moett 
IX'jmlous  citv  in  our  trivat  countrv.     A  man    was  ]>nt  to  death 
ill  the  nii'ht  time  in  his  own  liousc,  and  tVom  tliat  dav  to  this 
iioIxkIv  has  been  able  to  state  v.ho  did  it.     There  was  a  cnse 
w*/icre  (Tovernor    Ilotnnan,  of  N\'W   Vurk,  miiilit  have  with 
e<inal  propriety    declared   the    cityofXew    York   in    a   ttvAv 
t**  iiHurrection,  and  h;ivc  <'>rl(M\':l  tr.»:)j>s  to  the  city  and    ;in\st 
Citizens  until  somebodv   .^houhl  dic-ch^st.'   Ko^nvthin^r   jiboni   tiie 
pc*i-pctratoi*s  of  that  criiiie.     j>nt  (tov.  lI»>M'inan  ]»roperiy  ciiose 
^^^   leave  that  mtitter  to  the  iuJ.iciarv.      lie    knev^-  that   he  was 
»'**"Lid<len  to  interfere  in    anv  manner    hv  the    miliiarv  ijower 
^"'^vept  there  was  an  insnrrecti(ni  aiLTiiinst    ]Mib]ic  jjiMhority,  mmI 
^'■^on  only  when  it  w.is  found  that  a  y-^/.v.v'  had  not  the   power  to 
'••^'^'^'est  men  wlio  wei'e  (•har4V<l  \v  itli  ci'ime.     T\\(  re  aiv  other  cases 
Ml  over  the  civilize^l  world  v;hcre  crime-  ]»:i'.e  hee!i  cor.nnittcd 
^•^  .secret  a!id  the  [)er]>etrators  ha\e  e]u<!cd  '.!':t<*ciii)n    and  !'avo 
^'^fape.l  ounishment.      Hat  this  idea  of  jirorlainiinir  all  tl:e  citi- 
'^CTiiiuf  a  eountv  outlaWh])V  an  e\'e'.'titi\e  (k'claration  an.'l  arrest- 
iiiir  citizens  and  denvimz-thcm  tlie  <)r(linarv  privileirc^s  of  a  i'eh)n 

who  is  seen  in  the  commissivin  of  an  act,  w;is  k*fl:  to  l;e  suir*  "ested 

«.  ■. 

I)V  the  i^overnor  of  tins  state. 

Tiie  le.irne  1  co:;n>el  Sjieiks  of  tlie.-e  acts  of  the  executive  as 
an  error  of  judgment".  This  wa.-  a  ea.-e  .-o  ])k;in  and  palpable  and 
s<.*entii*elv  outside  of  executive  dutv  and  ])ower,  tliat  tl.'ere  could 
!)c  no  mistakini^  the  fact  that  tlie  militarv  (ould  not  inteiiere 
for  the  puri>oseofferreiininuit  criminals  which  the  civil  authori- 
tv  had  not  fen-eted  «nit  or  had  not  been  able  to  terret  out,  for 
no  application  was  ever  made  for  a  warrant  against  anyl)ody 
before  any  judge  or  magistrate,  and  much  less  was  the  applica- 
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tion  refused.  Tlie  wrongs  and  outrages  which  were  perpetrated 
in  tlie  county  of  Alamance,  illustrates  the  state  of  society  which 
always  follows  upon  revolutions.  It  is  but  acting  over  again, 
except  upon  a  more  violent  scale,  the  scenes  which  were 
perpetrated  in  England,  in  the  times  of  Charles  II  and  Jamee 
n.  The  royal  authority  was  subverted  by  Cromwell  and  the 
King  put  to  death.  Later  there  was  a  restoration  of  the  dynasty 
of  the  Stuarts  and  Charles  II  Mas  made  king.  Then  there  arose 
a  system  of  espionage,  and  infonners  went  about  preferring 
accusations  against  men  and  they  were  an-ested  by  the  score 
and  tried  and  convicted.  But  in  those  prosecutions  the  forms 
of  law  were  conlonned  to,  and  men  went  before  courts  of 
justice  with  perjuries,  and  upon  such  testimony  convictions 
were  had  and  men  were  punislied  capitally.  As  Mr.  Fox 
says  it  was  "  an  age  of  good  laws  and  bad  government,"  for 
still  the  forms  of  the  law  were  observed.  Hundreds  of  men 
were  charged  with  being  enemies  to  the  Protestant  succession, 
who  did  not  l)elong  to  the  reigning  party  of  the  king  and 
Titus  Oates'  and  Bedloes  and  other  infonnei*s  whose  infamy  is 
shown  up  in  all  the  histories  of  England  came  forward  and  pre- 
ferred charges  of  ''meal  tub  plots"  and  ''rye  house  plots" 
and  other  incendiary  proceedings  designed  to  take  awaj'  the 
attachment  of  the  j)eo])le  for  the  government ;  and,  sir,  it  is  a 
blot  upon  the  history  of  England  which  I  have  no  doubt  every 
Englishman  would  desire  to  have  effaced.  Such  persona 
thronged  the  executive  chamber  here  and  with  a  crediUous  ear 
this  respondent  took  their  stories  as  if  they  were  sworn  evidence. 
In  England  they  went  through  the  tonus  of  judicial  proceed- 
ings by  the  issue  of  processes  directed  to  the  proper  officers  to 
execute,  but  our  governor  sent  the  military  into  the  coimty  to 
commit  these  outrages  against  the  liberties  of  the  citizen. 

It  is  said  Mr.  Chief  Justice  that  this  is  an  important  question. 
It  is  of  not  so  much  importance  with  reference  to  this  trial  as 
it  is  with  reference  to  the  tenure  by  which  the  ]>eople  of  this 
country  hold  their  liberties.  If  such  conduct  as  that  of  this 
respondent  is  to  pass  without  a  projxjr  visitition  of  punishment, 
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then  the  liberties  of  this  coiiiitrj'  are  lield  by  a  very  different 
tenure  from  what  has  been  supposed.  It  is  not  to  be  regretted 
that  this  disenssion  has  arisen,  that  this  subject  has  been  brought 
to  the  minds  of  the  senators  that  that  thcv  may  turn  tlieir  atten- 
tion  to  it  in  order  to  let  it  l)o  known  to  the  people  of  this  state 
whether  there  are  no  guards  for  their  liberties  such  as  will  pro- 
vent  conduct  like  this.  ^  If  there  is  not,  they  will  soon  take 
measures  to  endeavor  to  obtain  thcni. 

Tliere  has  never  l)een  in  this  t>t'itc  such  an  outrage  on  the  rights 
of  the  people,  and  really  the  })lea  of  insanity  would  be  a  much 
better  one  to  be  interposed  by  tlie  executive  tlian  the  one  which 
he  has  attempted  to  set  up.  1  respectfully  submit  that  this 
court  will  not  receive  the  evidence,  because  it  is  not  pertinent 
to  the  issue  in  this  trial  and  that  it  will  not  be  deterred  from 
its  duty  by  the  idea  that  clamor  may  be  raised  that  it  will 
Lave  been  guilty  of  injustice  in  not  allowing  him  to  prove  the 
facts  which  he  offers. 

Senator  (xliAll  AM,  of  Orange.  I  suppose  it  will  be  agree- 
able to  the  presiding  officer  and  to  the  court  to  take  a  recess 
lor  five  minutes. 

The  CHIEF  JUSTIC^E.     If  it  would  be  agreeable  to   seua- 

tors  the  presiding  officer  would  ]>refer  an   ndjoimnnent  at  this 

time  l)efore  delivering  his  decision,  that  he  may  look  over  some 

^otes  he  has  made,  with  the  view  of  i)reparing   a   brief  state- 

^/zentof  his  reasons.     He  supposes,  also,  that  it  will  afford  an 

^-*X?portunity  to  senators  to  refiectupon  thetpiestion  before  being 

.lied  upon  to  vote. 

Senator  DAllGAX  moved  that  the  court  adjouini. 

Senator  JONES.     Mr.  Cliief  Justice,  I  hope    the  senator 

ill  withdraw  his  motion  tor  a  moment.     I    think  tliere   is  a 

iaapprehension  in  reference  to  which  side  has  the  right  to 

e  concluding  argument.     I  am  told  by  the  counsel  for  the 

spondent  that  they  claim  the  right  to  reply  to  the  argument 

tlie  counsel  who  has  just  concluded  his  remarks,  and  I  am 

-80  informed  that  the  counsel  for  the  prosecution  also  claim  the 

^t    I  think  that  the  discussion  will  be  shortened  by  having 
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that  matter  settled  now,  and  I  liope  it  will  be  done  before  the 
court  adjonms. 

Senator  GILMER.  Mr.  Chief  Justice,  I  cordially  join  in 
tlie  wish  that  the  matter  may  be  determined  at  the  present 
time.  I  regard  the  question  as  purely  one  of  law.  Great  lati- 
tude has  been  given  in  the  argument  and  I  hope  if  there  is  to 
be  any  more  discussion  it  will  be  concluded  to-day. 

Mr.  BOYDEN.  This  question,  Mr.  Chiet  Justice,  arose  on 
the  trial  of  tlie  president  of  the  United  States.  The  rules 
adopted  for  the  government  of  this  court  gives  the  counsel  for 
the  j>rosecution  tlie  right  to  make  the  concluding  argument  on 
the  final  argument  of  the  case,  but  we  have  no  rule,  as  I  under- 
stand it,  touching  this  question  which  has  been  now  raised. 
On  the  trial  of  President  Johnson,  the  counsel  who  made  the 
motion  had  the  right  invariably  to  close  the  argument  upon  it. 
That  has  been  the  nile  invariably  in  the  courts  of  North  Car- 
olina during  forty-seven  years  that  I  have  practised  at  the  bar. 
I  have  never  known  the  contrarv.  I  know  that  it  has  l>een 
alleged  on  this  trial  that  this  court  is  ''  a  law  unto  itself,"  and 
can  make  just  such  rules  as  it  plcnses;  but  I  have  the  utmost 
confidence  that  senators  will  not  act  upon  such  a  principle  as 
that,  but  will  give  to  the  respondent  the  same  rights  that  are 
accorded  in  all  civil  courts. 

^[r.  manager  SPARROW.  It  seems  to  me,  with  all 
due  deference,  that  the  rule  as  stated  bv  the  counsel  for  the  re- 
spondent,  would  0})erate  different  y  fi-onithe  way  he  claims.  I 
do  not  understand  that  any  motion  has  been  made — certainly 
none  by  the  other  side.  What  are  the  facts  ?  The  managers 
have  a  witness  upon  the  stand  and  on  cross-examination,  the 
counsel  for  the  respondent  asks  him  a  question  to  which 
the  counsel  for  the  manaicers  object.  There  is  no 
motion  at  all,  mdess  the  objection  interposed  on  behalf  of  the 
managers  be  regarded  as  a  motion.  Hence  we  claim  to  have 
the  reply. 

Mr.  BOYDEN.  Mr.  Chief  Justice,  tlie  honorable  manager 
is  entirely  mistaken  I  think.    We  proposed  to  put  a  certain 
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Uestion  to  the  witnegs  for  liim  to  answer,  and  tlie  afBruia- 
ue  is  witli  Ti8.     We  oifer ;  tlicy  object.     It  seems  to  nie  there 
nnot  he  a  dearer  principle  of  law. 

The  CHIEF  Jl'STICE.  The  pi-esidinjr  officer  is  of  the 
pinion  tliat  the  counBcl  for  tlie  rcBpondent  have  the  riglit  to 
"leply.  It  is  well  settled  that  whoever  makes  an  affirmative 
proposition  has  the  right  to  the  conclusion  in  the  argument. 
le  only  difference  made  by  the  Manager  is  as  to  whether  the 
^"jnestion  which  is  objected  to  is  equivalent  to  the  motion. 
le  presiding  officer  is  of  the  oi)inion  that  it  is  to  be  regarded 
IS  such,  and  that  the  respondent's  coun.sel  are  entitled  to  the 
iMreplv. 

Senator  DATIGAX  withdrew  his  motion  to  adjourn. 
Senator  GKATIAM,  of  Orange,  nu>ved  that  tlie  session  this 
«:lay  l>e  extended  to  halt-past  tliree  to  enal)le  the  argument  upon 
"trhe  question  pending,  to  l)e  concluded. 

A  sufficient  number  seconding  the  motion,  the  Chief  Justice 
^nt  the  question  on  the  motion  of  Senator  Grahan),  of  Orange, 
Jind  it  was  decided  in  the  attirmative. 

Senator  XOIIMENT  moved  that  the  court  adjourn. 
A  sufficient  number  secondiuij:  the  motion,  tlie  Cliief  Justice 
put  the  question  on  the  motion  of  Senator  TS'uniient,  and  it  was 
decided  in  the  negative. 

Those  who  voted  in  the  affirmative  are:  Messrs.  Bellamy, 
l>rogden.  Cook,  Council,  Currie,  Dargan,  Eppes,  Elemming, 
Hawkins,  llyman,  McCotter,  Moore,  Nonuent,  Olds.  Yeas,  14. 
Those  who  voted  in  the  negative  are:  Messrs.  Albright, 
Brown,  Edwards,  Gilmer,  Graham  of  Alamance,  Graham  of 
Orange,  Jones,  Latham,  Ledbetter,  Linney,  Mauney,  McClam- 
my,  Merrimon,  Murphy,  Ilobbins  of  Davidson,  Bobbins  of 
Kowan,  Skinner,  Troy,  Waddell,  "Warren,  "Whiteside,  Worth. 
Nays,  22. 

Mr.  BOYDEX.  I  listened  with  great  i)lea3ure  to  the  elo- 
quent argument  of  the  gentleman  who  last  addressed  the  court, 
(Mr.  Graham,)  upon  those  important  principles  incorporated 
in  our  bill  of  rights  for  the  protection  of  life,  liberty  and  prop- 
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erty  of  its  citizens.  It  was  a  very  eloquent  argument  and  no 
donbt  much  time  has  been  devoted  to  its  preparation,  bnt,  Mr. 
Cliief  Justice,  the  only  fault  in  that  great  and  eloquent  argu- 
ment was,  that  it  is  aside  of  the  question  before  the  senate ; 
and  I  will  take  this  occasion  to  say  that  I  think  it  was  not  fair 
for  the  gentleman  to  argue  this  point  before  the  senate,  as  if 
upon  a  final  argument  of  the  cause.  I  think  it  was  unfeir  to 
attempt  to  argue  this  time  as  if  the  whole  testimony  was  in  and 
endeavor,  as  I  thought,  to  enable  the  senatore  to  make  up  their 
minds  upon  the  guilt  or  innocence  of  the  respondent.  That  is 
not  the  question  at  all.  Nor  whether  my  client,  the  respon- 
dent, is  guilty  or  not.  lie  states  what  has  been  done,  goes 
through  all  that  testimony  of  the  aggravating  circumstances, 
and  then  says  there  is  nothing  in  reply,  and  there  is  nothing 
that  can  be  offered  in  reply.  He  starts  out  with  the  proposi- 
tion stated  at  the  opening  of  this  argument,  that  no  evidence 
can  be  given  in  tliis  case  untU  an  open  insuiTection  is  estab- 
lished and  he  cites  high  authority,  if  it  were  at  all  applicable  to 
this  case,  the  opinion  of  Cliief  Justice  Marshall,  but,  Mr. 
Chief  Justice  and  senators,  that  is  talking  about  the  law  when 
a  person  is  on  trial  for  the  crime  of  treason,  and  has  no  appli- 
cation whatever  to  the  case  now  before  the  court.  So  that 
however  the  law  may  be  when  the  person  is  on  trial  for  the 
crime  of  treason,  certainly  the  gentleman  ought  to  know  it  has 
no  application  here. 

Mr.  GRAHAM.     Mr.   Chief  Justice,  the  gentleman  is  a 
little  mistaken,  it  was  on  an  application  for  bail  in  the  case  of 
Balman  and  Swartwout.     It  was  not  on  Burr's  trial. 

Mr.  BOYDEK  That  does  not  alterthe  qu  estion  at  all.  It 
is  where  an  individual  is  before  the  court  charged  with  treason, 
whether  before  lie  is  bound  over,  or  whether  he  is  before  the 
jury,  makes  no  manner  of  difference,  as  it  seems  to  me,  tliat 
(every  lawyer  can  well  understand.  So  that  the  suggestion  can 
Slave  no  influence  upon  the  argument  I  am  making.  In  thi& 
charge  against  my  client  they  admit  as  it  will  be  seen  that  under 
the  constitution  of  North  Carolina  the  governor  of  the  state 
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^  lias  power  to  call  oat  the  militia  to  execute  tlie  law,  to  8up- 
"  press  riots  or  insurrection  and  to  repel  invasion." 

Now,  Mr.  Chiet  Justice  and  senators,  the  whole  argument  of 
the  gentleman  went  to  show — if  I  can  comprehend  it — that 
there  was  no  such  power  in  Xoilh  Carolina  and  tliat  the  militia 
could  only  be  called  out  in  aid  of  the  civil  authorities.  That  is 
the  manner  in  which  I  understand  the  argument.  I  contend 
that  that  is  not  the  law.  Sir,  all  he  said  in  favor  of  the  writ  of 
habeas  corpui^^  that  great  and  iiii})ortaiit  right  of  the  citizen,  I 
concur  with  him  fully,  concur  with  Iiini  as  to  its  importance, 
but  that  writ  never  runs  to  a  section  of  the  country  declared  in 
insurrection,  and  taken  charge  of  by  military  power.  That  is 
the  position  which  he  laid  down  and  I  shall  attempt  to  establish 
it  by  high  authority  and  by  the  authority  read  by  the  gen- 
tleman in  the  case  of  ex i)ai't4'.  Milligan. 

In  the  first  place  I  beg  ]>erniishiou  to  read  from  Bishop's 
Commentaries  on  Criminal  Law,  commencing  in  the  first  book, 
chapter  4th,  section  54,  and  concluding  with  section  G8.  I  will 
begin  with  section  54,  bcK^k  I,  chapter  4  : 

"  If  the  reader  will  turn  to  the  constitution,  he  will  there 
see  that  the  power  conferred  on  the  judges  is  "  Judicial." 
It  is  not  all  the  power  of  the  government,  but  only  the  "  ju- 
"  dicial  power.^*  Says  the  constitution  :  *' The  judicial  power 
*'  of  the  United  States  slmll  be  vested  in  one  supreme  court, 
**and  in  such  inferior  courts  as  the  congruHS  may  from  time 
"  to  time  ordain  and  establish.''  " 

**  Now,  here  is  no  power  of  martial  law,  because  martial  law 
*'i8  not  a  thing  pertaining  to  "judicial  power,"  The  United 
'^  States  courts  cannot  establish  martial  law,  on  the  one  hand ; 
**  nor,  on  the  other  hand,  can  they  overthrow  or  interfere  with 
it  in  any  way,  if  lawfully  established  by  any  other  depart- 
'*  meut  of  the  government.  Their  "power,"  either  for  or 
*      against,  does  not  extend  to  this  matter. 

*•  There  are  certain  principles  laid  down  in  the  constitution 
""^  to  guide  the  "judicial  power."  In  some  of  the  clauses  ex- 
^^    press  words  mention  the  "judicial"  as  the  power  to    be 
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**  graded;  and, in  others,  the  form  of  the  language  is  such  as 
"  merely  to  point  to  this  power  alone.  Of  the  latter,  let  the 
"  fourth  and  fifth  articles  of  the  amendment  serve  as  samples^ 
"  They  are  read  consecutively,  as  follows  ;  **  The  right  of  the 
"  P^opl®  t^  ^  secure  in  their  persons,  houses,  papers  and  ef- 
"  fects,  against  unreasonable  searches  and  seizures,  shall  not 
"  be  violated,  and  no  warrants  shall  issue  but  upon  probable 
*'  cause,  supported  by  oath  or  affirmation  and  particularly  de- 
**  scribing  the  place  to  be  searched,  and  the  persons  or  things 
"  to  be  seized.  No  person  sbnil  be  lield  to  answer  tor  a  capital 
"  or  otherwise  inlanious  crime,  unless  on  presentment  or  in- 
"  dictment  of  a  grand  jury,  except  in  cases  arising  in  the  land 
"  or  naval  forces,  or  in  the  militia,  when  in  actual  service  in 
**  time  of  war  or  public  danger  ;  nor  shall  any  person  be  sub- 
*•  jcct  for  the  same  offence  to  l)e  twice  put  in  jeopardy  of  life 
"  or  limb  ;  nor  shall  be  compelled  in  any  criminal  case  to  be  a 
*•  witness  against  himself,  nor  be  deprived  of  life,  liberty  or 
"  property,  without  due  process  of  law ;  nor  shall  private 
"  property  be  taken  for  public  u«e  without  just  ct)'^pensation.'' 
*' Perhaps  the  hist  clause  is  proix^rly  construed,  as  it  is  by  the 
"  courts,  to  be  a  limitation  upon  the  legislative  as  well  as  the 
*' judicial  power;  and  indeed  the  whole  restrains  the  legisla- 
"  ture  from  passing  any  act  which  sJuill  comn^and  the  c(mrtr* 
''to  violate,  in  their  jyroceedings,  the  j)rovisi()n<?  thus  liiid 
"down.  But  these  provisiohS  hav*e  nolliing  to  do  with  the 
"  martial  power  of  war,  or  with  the  law  wiiich  this  power 
*'  executes  ;  and  that  this  is  so,  the  fonn  of  tlur  expression  just 
"  as  conclusively  shows  as  if  the  previse  worda  of  limitation 
"were  used. 

"  It  is  obvious  that  if  no  man  eonld,  bv  the  >var-arm  of  the 
"government,  be  put  to  death,  or  be  deprived  of  his  liberty. 
"  until  first  he  had  been  indicted  bv  a  tjrand  jurv  and  found 
**  guilty  by  a  petit  jury,  wc  should  make  as  a  nation  but  a  poor 
"  headway  in  martial  afiaii-s ;  and  in  fact,  the  restriction  would 
"  be  tantamount  to  a  prohibition  of  all  war.  Then,  if  by  looking 
"  into  other  parts  of  tlie  constitution,  wc  find  war  to  be  a  thing: 
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*  *  provided  for  in  it,  wc  are  to  draw  the  general  conclusion,  that 
*^  the  particular  provisions  of  the  constitution  which  do  not 
*^  point  expressly  or  hy  clear  intendment  to  this  matter  of  war 
*^are  me^nt  to  be  regulations  for  the  civil  hranches  ot  the  gov- 
*'  emment  in  mattere  i)ertaining  to  j)caco,  an<l  that  they  have 
*'  no  referenc^e  to  war  or  to  mailial  law. 

"  We  have  alreadv  seen,  that  hv  the  coiustitution,  congress  is 
*'  to  make  rules  and  articles  of  war,  and  the  j)resident  is  to  l)e 
*•  commander-in-chief  of  the  ariny  and  iiav}*,  so  the  congn»ss 
**  has  power  *'  to  declare  war/'  *'  to  raise  and  support  anuies," 
**"  to  provide  and  maintain  a  navy,"  "^^  to  i)ro vide  for  calling 
**  forth  the  militia  to  execute  the  laws  <»f  the  union,  sui)j)ix\ss 
**  insurrections,  and  re})el  invasions/'  and,  among  other  things, 
**  **  to  make  all  laws  which  shall  be  necessary  and  i»r(»per  for 
**  caiTying  into  execution  the  foregoing  jxiwcts/'  *' Congress 
''^  has  made  the  needfull  laws,  in  jmrsuance  of  this  latter  clatise. 
*' and  they  apply  l>oth  to  the  suppression  of  insurrei'tion  at 
**"  home,  and  to  the  repelling  of  invasions  from  aln-oad,  audit 
''^  is  not  always  im]>erative,  to  justify  an  exercise  of  war  ]»ower, 
**'  that  there  should  l>e  a  declaration  (►f  war  bv  coui^ri'ss  { 

**  The  president,  having  this  j>owcr  j)ut  into  his  liaiuls,  takes 

**  the  oath  to  *'  i)reservc\  pi-otcct  and  <lcicn<l  the  constitution  of 

**  t!ie  United  States."     In   another   clause,    ho    is   enjoined  to 

^^^  "  take  care  that  tlie  laws  be  faithfull v  executed.''     It  is  obviou> 

**  that    the   word  '*laws,"  in    this   connection,    does  iu)t  have 

*' any  restrictive   jneaning;  it    is    i)lural   in  its   form,  and,  if  it 

*"*  were  singular,    it   w<»uld    not    be    restrictive* :    it  a]>p]it's,  not 

**  alone,  perhaps  not   primarily,    to    the   laws   admini.-tered  by 

^•the  "judicial  power,"  the  judges,  to  M'hom  they  are  exi)ressly 

**  committed,  iKjing  ordinarily  coni})etent  to  execute  these  laws  : 

**but  it  applies,  in  an  esj>ecial  manner  to  the  law  mailial,  which 

*'  18  executed  by  the  military  forces  whei'eof  he  is  the  connnan- 

**  der-in-chief.     If  by   reason   of   insurrection   or   rebellion  at 

**  home,  or  invasion   Irom   abroad,   there   comes  a  disturbance 

"which  the  civil  i)ower  cannot  or  will  not  suppress,  he  is  bound 
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"  to  call  into  action  this  power  of  war,  carrying  witb  it  the  Iaw, 
"  martial. 

*^  In  circumstances  like  these,  and  in  all  other  circnmstanoes, 
^  the  president,  if  he  wants  advice  concerning  his  dnty,  or  con- 
"  ceming  the  meaning  ot  the  constitution,  or  an  act  of  congress, 
"  or  concerning  anything  else,  is  to  apply  not  to  the  judges, 
"  but  to  the  proper  cabinet  officer."  "  He  may  require,''  says 
the  constitution,  "  the  opinion,  in  wTiting,  of  the  principal 
**  officer  in  each  of  the  executive  departments,  upon  any  subject 
"  relating  to  the  duties  of  their  respective  offices.  It  is  not, 
"therefore,  for  the  judges  to  advise  him  of  the  time  or  the 
**  necessity  for  calling  out  the  military  force  of  the  country  to 
"  execute  the  law  of  war,  or  law-martial ;  but,  as  he  is  to  act, 
"  and  to  be  responsible  in  this  matter,  the  duty  of  judging  de- 
"  volves  upon  him  ;  and,  if  he  wishes  advice,  he  is  to  take  it, 
"  not  from  them,  but  from  his  cabinet  officers.  And,  this 
"  being  so,  it  is  impossible  for  the  courts  to  limit  him  as  to  the 
"  space  over  which,  within  the  country,  the  martial  law  of  the 
"  army  and  navy  shall  operate. 

"  Let  not  the  proposition  of  the  last  sentence  be  misunder- 
<'  stood  :  the  president  may  do  wrong,  may  commit  a  violation 
•^  of  law,  by  extending  the  sphere  of  martial  law  too  widely,  or 
"  by  causing  the  weight  of  this  law  to  fall  too  heavily ;  but, 
"  under  our  constitution,  it  is  not  for  the  judicial  power 
"to  exercise  the  rcstniint.  If  the  judges  should  attempt  it, 
"  they  could  not  execute  their  decree  without  calling  upon  the 
"  military  power  ;  but  this  power  is,  by  the  constitution  and  the 
"laws,  controlled,  in  these  circumstances, — that  is,  when  it  is 
"  used  for  purposes  of  war, — by  the  president,  and  he  cannot 
"  command  the  power  to  operate  against  himself.  When,  in  a 
"time  of  peace,  a  judge  calls  for  a  militaiy  force  to  act  as  a 
^^pos9e  to  carry  out  some  decree  he  has  made,  or  to  protect  the 
"officers  of  his  tribunal,  the  case  is  entirely  different:  there, 
"  the  president  is  not  asked  to  employ  the  military  force  against 
"  himself. 

"  These  views — which  are  intended  to  be  but  an  outline  of 
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^  *  the  matter — ^wonld  be  found  practically  imperfect  were  we  not 
"^^  to  consider  a  clause  of  tlie  constiiution  which  is  sometimes 
^^  quoted  in  the  oonueotioti;  it  is:  'the  privil<^  of  the  writ 
^^  ot  habeas  oo^jptm  shall  not  he  suspended,  unless  when  in  case 
^^of  rebellion  or  invasion  the  public  safety  inay  require  it/ 
^ '  Now  the  principal  use  of  a  ftf^ea»  cwjmn  Writ,  and  its  great 
"^^  value,  is,  that*,  by  it,  when  a  man  is  imprisoned^  he  may  have 
^^  tlie  lawfulness  of  his  lUi^Hnsonment  looked  into  at  once,  M'itli- 
^^out  awaiting  the  other  sloN^t^r  processes  of  the  law.  It  is  a 
**\\*rit  which  can  be  used  only  wliene  the  judicial  power  lias 
"*•  jurisdiction.  If  a  party  is  hekl  by  militjiry  arrest,  under  the 
**law  martial,  that  io^  as  a  piT»aner  of  war, — the  judicial  tribu- 
^^oak^evea,  it  seems  to  the  writer,  by  the  common  law  as 
bronglit  to  thk  country  fbom  England,  would  have  no  juris- 

*  diction  t»  proceed  in  the  Ciwe  by  Afs/}c<Hf  corjnut^  much  less  hat* 

*  the  *  judicial  power'  any  such  authority  under  our  constitu- 
tion, wheixiin  the  diiferent  functions  of  the  government  are 

**  intrusted  to  separate  departments  with  accurately  enumerated 

powers,  acting  independently  of  one  another* 

''  The  writ  of  kab^oA  <?orpti^  tliereiore>  is  a  judicial  \)rocos6; 

**  it  is  on  arm  of  **  the  judicial|K)wer.''     And  the  judicial  power 

^  cannot  be  controlleil  by  the  president ;  it  is  contrcJled  only 

*'  by  congress,  and  in  the  way  of  legislation.     In  pursuance  of 

^'tlie  plain  intimation  ccmtained  in  the  clause  of  tlie  constitution 

*'  quoted,,  congress,  by  legislation^  has  autliorized  the  courts  to 

**  make  use  of  this  writ  as  one  of  their  processes.     And  it  is  not 

*^easy  to  sec  how  the  [iresident,  who  has  no  legislative  power 

*^  within  himself  alone,  can  suspend  an  act  of  congress ;  for  this 

^'is  as  mnch  a  legislative  function  as  was  that  which  brought  it 

*^  into  being*     Xor,  as  we  have  seen,  is  this  necessary,  or  in  any 

**  degree  desirable  in  any  case  where  martial  power  ol  war  is 

''^  called  into  action.     The  suspension,  conteni}^ated  by  the  con- 

'^  stitution,  may  be  useful  in  some  eiroumstanees  or  localities 

^^  where  the  full  martial  power  is  not  called  out,  and  where 

*^  congress  authorizes  arrests  In  tlie  way  of  civil  proceedings, 

^  yet  when  it  may  not  b^  prudent  to  have  a  public  examination 
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"  of  the  matter,  on  an  application  for  the  discharge  of  a  prisoner, 
"  nntil  the  case  comes  on  regularly  for  trial.  But  the  bare  sng- 
"  gestion  that,  to  suspend  the  writ  of  lidheas  corpus^  even  by  an 
"  act  of  congress,  will  justity  an  arrest  which  would  not  other- 
"  wise  belawful,  is  a  monstrosity  in  jurisprudence ;  and  in  morals, 
"it  is  of  the  ethics  of  the  thief,  who  holds  himself  justifiable  it 
"  he  can  but  escape  the  pursuing  constable. 

"  Thus  we  have  traced,  with  some  care,  the  thread  of  judicial 
"  argument  through  the  various  constitutional  provisions  upon 
'  "  which  the  question  of  martial  law  under  our  government 
"  depends.  It  was  not  deemed  iieccBsarv-  to  cite,  in  the  notes, 
"all  the  crude  utterances  which  have  fallen  from  judges  and 
"  from  legislators  on  this  subject.  This  is  one  of  those  questions 
"  of  constitutional  law  which  the  author  expects  to  unfold  more 
"  fully,  in  another  connection,  hereafter. 

"  It  may  1)0  hcrc  said,  however,  that,  though  the  constitu- 
"  tional  provisions  relating  to  this  subject,  are,  when  fully  ex- 
"  amined,  plaiu  enough,  it  is  very  difficult  to  tell  tlie  truth  upon 
"  it  without  subjecting  one's  self  to  being  misunderstood.  This 
*•  matter  has  been  bandied  about  in  politics,  and  each  reader  is 
"  seeking  to  know  whether  the  author  lK»longs  to  this  party  or 
"  to  that,  and  he  is  ready  to  approve  or  disapprove,  according 
"  as  he  likes  or  dislikes  the  answer  to  this  question.  Yet,  in 
"the  present  case,  the  author  belongs  neither  to  this  or  to  that 
*^  party  ;  but  he  is  one  of  those  few  persons  who  hoM  truth  to 
"be  superior  to  party,  and  who  seeks  it  alone,  without  asking 
"  or  caring  whether  it  pleases  one  pai-ty  or  another. 

"  The  reader,  therefore,  may  suppress  his  snq^rise  at  finding, 
"  that  the  foregoing  views  are  not  the  views  of  any  political 
"  party ;  being,  instead,  the  views  of  tlie  constitution  of 
"  the  land.  If  he  is  told  that  they  acconl  to  the  presi- 
"  dent  great  power  in  time  of  rebellion  or  other  war,  the 
"  author s  answer  is,  that  he  did  not  make  the  constitution.  If 
"he  is  told,  that,  assuming  these  views  to  be  correct,  the  gov- 
**  ernment  of  this  country  is  not  the  weak  thing  which  he  has 
"  often  heard  it  represented  to  be,  but  is,  on  the  other  hand. 


<  < 
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^  one  of  the  strongest  governments  in  the  world,  his  reply 

^  that  not  he,  but  the  Higher  wisdom  which  inspired  our  Ic 

&thers  when  they  framed  our  national  constitution,  ordaii 

tliis  matter.     If  it  is  still  objected  that  not  even  the  queer 

ngland  has  such  power  of  martial  law,  as  according  to 

regoing  views  has  the  president  of  the  United  States, 

^TiBwer  to  this  objection  is,  that  it  it  may  be  so,  or  may  i 

ut,  whatever  be  the  power  of  the  English  (jneen,  she  deri 

;  from  the  English  co?istitntion,  while  onr  ])resident  deri 

is  Irom  the  American.     It  has,  indeed,  been  assumed  in  1 

liapter,  that  the  common  law  of  England  is  the  common  1 

f  this  country;  but  where  our  constitiition  is  distinct,  at 

as  on  this  matter,  it,  and  not  the  conimou  law  nmst  prevj 

-■^loreover  we  shall  see,  in  the  proper  place,  that  according 

~  3ie  highest  judicial  antliority  in  this  couutry, — an  autho] 

liich  we  arc  all  bound  to  res])ect,  tbougli  the  doctrine  as! 

own  doubtless  requires  some  limitation, — there  is  no  c< 

~""xion  law  of  the  United  States  in  distinction  from  tlie  sev( 

tates.'' 

**  But  it  should  allay  our  apprehensions  to  know,  that  tlte  p 

r  of  the  president,  in  respect  to  martial  law,  is  of  no  big 

haracter  than  in  judicial  matters,  is  cxerciticd  by  our  court 

aw  throughout  the  country.     If  the  president  may  proc 

^^vronjrfullv,  so  mav  a  iudij-e.     If  he  mnv  commit  an  error 

"inay  the  highest  judges  of  the  land.     If  a  judge  may  be 

^peached,  so  cpially  ma}'  be  the  president.     If  the  judg 

^ound  to  proceed,  in  civil  aifairs,  according  to  judicial  law 

IS  the  president,  in  martial  affairs,  bound  to  proceed  accord 

to  the  law  martial.     If  it  is  in  the  jiower  of  tlie  presideni 

ruin  a  man  by  violating  the  law-martial ;  so  also  it  is  in 

power  of  the  judge  to  do  the  same  thing  by  violating 

^  judicial  law.     If,  from  an  interior  judge,  there  lies  an  ap] 

'*  to  a  superior ;  so  also  does  there  from  an  order  of  an  infc 

^*  military  officer  to  the  president.     If  there  arc  instance."^ 

**  which  an  inferior  military    officer  mav  do  a  wrouff  wl 

*'  cannot  find  practical  ixjdress  ;  so  likewise  there  are,  in  wl 
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'^  an  inferior  judge  may  do  a  wrong  which  cannot  be  redressed 
*^  by  application  above.  In  short,  the  difference  between  mar^ 
'^tial  law  and  the  law  of  civil  tribunals  is,  that  the  one  is 
^'  adapted  to  suppress  what  the  otlier  cannot,  in  a  time  of  re- 
'^  bellion  or  other  war ;  while  the  other  is  adapted  to  a  ccmdi- 
'^  tion  of  pure  peace.  And  let  us  not  complain  when  we  find 
*^  our  constitution  to  have  embodied  a  wisdom  suited  to  all  the 
"  emergencies  of  a  nation/' 

And  fls  further  authority  on  this  point  I  quote  from  the 
opinion  of  Chief  Justice  Chase  in  ex  parte  Milligan. 

'^  There  are  under  the  constitution  three  kinds  of  military 
"jurisdiction,  one  to  be  exercised  both  in  peace  and  war, 
"  another  to  be  exercised  in  time  of  foreign  war  without  the 
"  boundaries  of  the  United  States,  or  in  time  of  rebeUion  and 
"  civil  was  witliin  states  or  districts  occupied  by  rebels  treated 
"  as  belligerents  ;  and  a  third  to  be  exercised  in  time  of  inva- 
"  sion  or  insurrection  within  the  limits  of  the  United  States  or 
"  during  rebellion  witliin  the  limits  of  states  maintaining' 
"  adliesion  to  the  national  government,  when  the  public  danger 
"  requires  its  exercise.  Tlie  first  of  these  nwiy  be  called  jiiris- 
"  diction  under  militar^j  law^  and  is  found  in  the  acts  of  con- 
"  gi'ess  prescribing  rules  and  articles  of  war,  or  othemdse  pro- 
"  viding  for  tlie  government  of  the  national  forces ;  the  second 
"  may  be  distinguished  as  military  government,  superseding^ 
"  as  far  as  uiiiy  be  deemed  expedient,  the  local  law,  and  exer- 
"  cised  by  the  military  commander  imder  the  direction  of  the 
"  president,  with  the  express  or  implied  sancticwi  of  ccngress ; 
"  while  the  third  may  be  denominated  ynartial  law  proper^  and 
^  is  called  into  action  by  congress,  or  temporarily,  when  the 
"  action  of  congress  cannot  be  invited,  and  in  the  case  of  justify- 
"  ing  or  excusing  peril,  by  the  president,  in  times  of  insorrec' 
^  tion  or  invasion,  or  oi  civil  or  foreign  war,  within  districts  or 
"  localities  where  ordinary  law  no  longer  adequately  secures 
^^  pnblic  safety  and  private  rights. 

"  We  think  that  the  power  of  congress,  in  such  times  and  in 
''  such  localities,  to  authorize  trials  for  crimes  against  tlie  secu- 
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"^  "^  rity  and  safety  of  tbc  national  forces  may  1)e  derived  from  it» 
^  "^constitotional  antliority  to  raise  and  support  armies  and  to 
^  ^*^  declare  war^  ii  not  from  its  constitutional  authority  to  provide 
^  ^^  for  governing  tbe  national  forces. 

**We  liave  no  appi'ehen&ion  that  this  i>owcr,  under  our 
^  "^American  system  ofgovemuient,  in  which  all  official  authori^ 
**  ^  ty  is  derived  from  tlic  })eq)le,  and  exercised  under  direct 
^^  responsibility  to  the  i>cople,  is  more  likely  to  be  abused  than 
^'^  the  power  to  r^ilato  coniincrce,  or  the  j^ower  to  borrow 
**  money."    4th  Wallace,  pjige  141,  lioyden  1. 

Tliere,  Mr.  (/hief  Justice,  it  is  laid  down  expressly  that  there 
^re  three  kinds  of  military  law  ;  there  is  that  for  governing  the 
^nilitia  in  onlinarj-  times  of  peace.     I  need  not  wcnr  to  that  nor 
Xo  the  next  one  but  there  is   this  other  military  law  called   ti^ 
&ueh  as  any  part  of  the  civil  law,  by  Mhich  the   prcbicleiit   not 
Vrithout  tlie  j)OWer  of  coiigiess,  has  the  right   to  ])roceed  to  })ut 
tlo\na   invasion   or  insurrection   bv  callin;r  t^t  the  militia.     I 
iiiean  tlie  strict  legal  right.     IJiit,  sir,  it  requires  no  act  ol  Xortli 
Oaroliua,  no  act  of  the  legihlaturc  to  authorize  the  governor  to 
Oo  the  same  thing,  whicli  congi-ess  can  authorize   the  president 
to  do.     But  in  oiu-  case  it  seems  that  the  governor  was   unwil- 
ling to  act  without  the   authority  of  the   peojJe,  as   exjnesscd 
through  their  legislature,  and  thcrelore   he  refused  to  act,  no 
Tiiatter  how  gi-eat  the  difficulty  in  such  an   emergency  as   this 
Unless  the  })eople  ot  North  Carolina  through  their  rei)rcsenta' 
tives  in  their  legislature  would  authori^  him   to  do  so.     Then 
H'liat  is  the  question  now  before  this  honorable   court  i     It  is 
not  what  constitutes  treason.     That  is   not  the  question.     It  if^ 
the  question  here  purely   as  to  motive,  for  it  is  laid  down  in 
the  law   books    as    every  lawyer   knows.     I    have  a  citation 
fit>m  lioscoe,  where  he  says:  "every  crime  must  have  two 
constituent  parts,  namely  an  act  forbidden   by  law  and  an  iii' 
teoticfD." 

Senator  EDWARDS  moved  that  the  session  be  extended 
indefinitely  in  order  to  allow  the  argument  oi  the  counsel  to  be 
completed. 
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A  snlBcient  number  seconding  the  motion, 

The  CHIEF  JUSTICE  put  tlie  qnestion  on  the  motion  of 
Senatoi*  Edwards,  and  it  was  decided  in  the  affirmative. 

Mr.  BOYDEN".  Mr.  Chief  Justice  and  senators,  the  qnes- 
tion which  we  propounded  is  upon  the  question  of  motive  ;  I 
truet  every  senator  will  understand  that  it  is  upon  the  question 
of  motive,  the  motive  which  induced  the  governor  to  issue 
this  proclamtion  ;  that  is  wliat  we  are  upon.  It  is  not  a  ques- 
tion wliich  has  been  argued  heretofore  and  at  such  great  Icngtli 
by  the  counsel  for  the  prosecution,  whetlier  there  was  an  insure 
rection  or  not.  That  is  not  the  question,  tlie  only  question  is 
touching  the  motive  of  tlie  governor.  Wliat  do  we  say  upon 
that  ?  Why,  sir,  in  the  iirst  place  we  have  to  reply  that  none 
of  our  evidence  is  before  this  hi<i:h  court  vet.  We  have  not 
come  to  the  time  when  we  could  oiler  it,  and  vet  the  case  is 
argued  on  the  other  side  as  if  upon  the  final  argument.  I  have 
furnished  me  the  annual  cyclopaMlia  oflSGl,  to  a  passage 
from  vrhieh  I  beiir  leave  to  call  the  attention  of  the  court: 

"  A  writ  of  haheas  citrjrus  was  also  issued  by  Judge  Garri- 
^' son  of  P)rooklyn,  X.  Y.,  and  served  upon  theoflicerin  charge 
'*  oi  the  ]u-isoners  at  Fort  Lafayette,  commanding  that  one  of 
*'  them  should  be  brouo-ht  before  him,  but  without  anv  success. 

"  The  declarations  of  the  government  coincide  with  the 
"  evidence  of  these  facts. 

"  On  the  5tli  ot  July,  Attorney  General  Bates  prepared  an 
**  opinion,  at  the  request  of  the  i>re6ident,  on  the  suspension  oi 
"  the  privilege  of  the  writ  ot  haheas  corjms,  lie  connuences 
"  his  o])inion  with  these  words  : 

"  Sir,  you  have  required  my  opinion  in  writing  upon  the  1?>1- 
'*  lowing  questions : 

"  1.  In  the  present,  time  of  a  great  and  dangerous  insurree- 
"tion,  has  the  president  the  discretionary  power  to  cause  to  be 
"  arrested  and  held  in  custody  persons  known  to  have  criminal 
][Mntcrcourse  with  the  insurgents,  or  persons  against  whom 
**  there  is  probable  cause  for  suspicion  of  sucli  criminal 
"  complicity. 
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**  2.  In  snch  eases  of  arrest,  Is  the  president  justified  in  refxising 

to  obey  a  writ  of  habeas  corjrtfs  issued  by  a  court  or  a  jndge, 

requiring  him  or  his  agent  to  produce  tlie  body  of  tlie  pris- 
**oner,  and  show  the  cause  of  his  caption  and  detention,  to  be 

adjudged  and  disposed  of  by  such  court  or  judge  ? 

Both  questions  were  answered  in  tlie  affirmative  by  the 

attorney  general.  Tlie  basis  of  his  arginiient  is  in  these 
**  words : 

"  To  make  my  answer  to  these  questions  at  once  consistent 
**  and  plain,  I  find  it  convenient  to  advert  to  tlic  great  principle 
"  of  government  as  recognized  and  acted  upon  in  most,  if  not 
"  all  the  countries  of  Europe,  and  to  mark  tlie  ditterence 
"  between  that  principle  and  the  great  principle  wliicli  lies  at 
"the  bottom  of  our  national  government. 

"  Unity  of  power  is  the  great  princi])le  recojjrnized  in  Eu- 
"  rope  ;  but  a  plan  of  "checks  and  balnnces,"  formiiii;  scj^arate 
"  departments  of  government,  and  giving  to  encli  d('])artment 
"  separate  and  limited  ])o\vers,  hi\9>  been  adopted  here.  These 
"  departments  arc  eo-ordiimte  and  Civeqiial ;  tliat  is,  neither 
*'*  being  sovereign,  eacli  is  indej^endent  in  its  splicre,  and  not 
*'  sul>ordinate  to  tlie  otliers,  eitlier  of  them  or  botli  of  them 
"  to:i:ether.  Tf  one  of  the  three  is  allowed  to  determine  the 
*'  extent  of  its  own  ])ower.s,  and  that  of  tlie  other  tw(\  that  one 
**  can  in  fact  control  the  whole  government,  and  has  l)ecome 
'•  sovereign.  The  same  identical  qnestion  may  come  up  legit- 
'•  imately  before  each  one  of  the  three  de])artments,  and  be 
"  determined  in  three  different  wavs,  and  cJicli  decision  stand 
'•irrevocable,  binding  upon  the  i>arties  to  each  case,  for  the 
**  simple  reason  that  the  departments  are  co-ordinjite,  and 
"'  thei*c  is  no  ordained  legal  superior  with  power  to  revise  and 
*' reverse  their  decision.  To  sav  that  the  denartments  of  our 
*' government  are  co-ordinate,  is  to  say  that  the  judgment  of 
"  one  of  them  is  not  binding  upon  the  other  two,  as  to  the 
*' arguments  and  principles  involved  in  the  judgement.  This 
"independence  of  the  departments  being  proved,  and  the 
"  executive  being  the  active  one,  bound  by  oath  to  perform 
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U  eerUia  dutieSf  he  muet  be,  therefore,  of  necemtjp  the  iole 
*^  jodge,  botli  of  the  exigency  whidi  requires  liitu  to  act,  and  of 
^^  the  manner  which  it  is  uioet  prudent  for  him  to  einidoy  the 
*^*  powers  intrusted  to  him,  to  enable  him  todiacliai^gehisootigti* 
^'  tutional  and  legal  duty.  Such  is  the  outline  of  the  prelimi- 
^'  naries  upon  which  tliis  opinion  rests."' 

Mr.  ClIIBF  JUSTICE  that  authority  shows  exactly  what 
your  honor  decided  in  the  halteas  corpus  cases  in  North  Caro* 
liua,  and  this  is  dccideil  by  Judge  liond  in  the  hahea»  eotpus 
case  of  Burgen. 

The  governor  in  this  case  is  to  act  upon  his  judgment  of  the 
circumstances,  and  if  he  acts  fairly  and  honestly  upon  w*hat  lie 
believes  to  t>e  the  tnie  state  of  the  case,  he  is  to  l)e  justified  here 
before  this  tribunal  whatever  may  be  the  justification  ot  the 
governor  in  any  matter  which  may  call  up  these  questions  here- 
after between  the  governor  and  the  individual.  I  say  then, 
there  can  be  no  question,  as  I  understand  the  law,  that  if  the 
governor  has  acted  honestly  and  JMmd  fide  in  this  matter,  he 
must  go  accpiitted. 

AN^'ell  sir,  what  is  tlie  testimony  otfored  {  'What  do  We  say? 
AVe  allege  that  when  we  come  to  ofler  our  testimony  We  shall 
be  able  to  prove  that  in  the  county  of  Alamance  the  Hves  and 
property  of  the  citizens  were  entirely  insecure,  and  although 
the  courts  wei*e  open  there,  as  has  been  proved,  and  although 
outrage  atler  outrage,  nmrder  after  nnirder,  scourging  after 
scourging,  nmtilation  after  mutilation,  whippings  innumerable, 
at  any  rate,  to  the  amount  of  eighty  cases  which  we  expect  to 
show.  Kighty  cases  in  the  county  of  Alamance  and  yet  al- 
though they  say  the  courts  were  o|)en,  and  although  these  out* 
rages  were  public  and  notorious,  scarcely  a  citizen  in  the  county 
of  Alamance  but  what  knew  it;  vet  when  the  courts  met  no 
presentments  were  made,  no  indictments  were  found ;  not  a 
human  being  engaged  in  these  assassinations  M'as  brouglit  be- 
fore the  courts. 

I  ask  this  learned  court  and  every  man  who  hears  me  if  that 
does  not  show  that  the  arm  of  civil  power  was  completely  par- 
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ftlised  Slid  that  no  matter  what  offenees  were  committed  npcm 
the  fives  or  property  of  the  citizens  of  Alamance,  no  man  conld 
be  brought  to  jnetice,  and  we  expect  to  show  to  this  high  conrt 
why  they  could  not.  We  allege  that  these  very  oflioers  in  that 
oonnty,  the  sheriff,  the  constables,  grand  jtiries  and  the  juries 
that  were  summoned  by  him  belonged  to  his  vile  organization, 
and  that  it  was  perfectly  idle  and  fntile  to  attempt  the  prosecn- 
tion  of  any  man  tliere.    No  bill  conld  be  fonnd.     No  atten- 

■r 

tion  whatever  was  paid  to  tlicse  liorrible  deeds. 

Now  what  we  contend  is  this,  that  if  what  I  allege  is  trne, 
and  more  can  be  shown  to  be  trne,  I  will  ask  senators  if  with 
the  Shoffiier  act  before  my  client  he  had  not  a  right  to  snppose 
that  he  was  permitted  to  issue  this  proclamation.  But,  sir, 
that  it  was  a  high  duty  and  instead  of  being  impeached  for  per- 
forming that  duty,  if  he  had  let  the  thing  go  on,  and  murder 
and  assassination  and  mutilation  and  scourgings  were  running 
riot  and  the  respondent  to  take  no  notice  ol  these  offences  and 
not  exercise  his  power ;  why  he  had  every  right  to  suppose  that 
that  would  be  an  inipeacliable  offence,  and  that  for  that  he 
might  be  impeached  and  deprived  of  his  office. 

I  say  then,  Mr.  Chief  Justice  and  senators,  it  does  seem  to  me 
tliat  if  any  question  is  clear,  it  is  clear  that  we  have  a  right  to 
this  testimony.  The  gentleman  says  no,  we  have  no  right  to 
this  testimony  and  we  have  no  right  to  prove  any  part  of  these 
facts  which  I  have  stated.  Why!  Because,  says  the  counsel 
for  the  managers,  there  was  no  open  rebellion,  no  resistance  to 
peace  officers  of  the  countrj'.  No  sir,  and  there  could  be  no  resist- 
ance. Thev  sav  thev  never  called  for  assistance.  No,  sir,  thev 
never  did.  They  were  in  these  vile  organizations.  They  looked 
on  complaisantly  if  they  did  not  engage  in  them  themselves. 
They  issued  no  warrants,  they  took  no  steps.  It  is  said,  though, 
why  have  yon  not  gone  out  of  the  county,  why  have  you  not  ap- 
plied to  some  judicial  magistrate  or  judge.  We  shall  be  able  to 
answer  that,  if  we  are  permitted  to  offer  our  testimony ;  such  was 
the  power  of  this  organization  in  the  connty  of  Almanee,  that 
any  mm  who  made  complaint  did  it  at  the  peril  of  his  life. 
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How  cAine  Puryear  murdered  and  drowned.  What  do  we  expect 
to  bIiow  yon  in  tlxat  case  ?  Why,  sir,  that  tliis  poor  half  witted 
colored  man  gaw  Outlaw  hung  in  the  town  of  Graliam,  and 
he  was  simple  enough  to  mention  that  lact.    Then  what  ? 

This  organization  heard  that  he  had  said  he  had  seen  it  and 
knew  several  ot  the  men,  and  tlien  his  house  is  entered  in  the 
night  time,  he  taken  from  his  wife  and  ehildi*cn,  dragged  oil 
at  a  distance,  a  large  rock  tied  to  liis  feet,  and  plunged  in  the 
deep  water  and  drowned.  I  say  we  expect  to  show  all  that  if 
we  are  permitted  to,  and  we  expect  to  show  tliere  was  no  hope 
of  redress  trom  the  civil  authorities,  and  any  attempt  to  seek 
I'edress  resulted  in  the  scourging  or  in  the  death  of  any  one 
who  attempted  to  inform  against  this  organization  in  that  coun- 
ty, consisting,  as  we  expect  to  show,  of  more  than  half,  if  not 
more  than  two  thirds  of  the  legal  white  voters  of  the  county  of 
Alamance, 

Now  the  governor  had  seen  that  this  had  gone  on  from  day  to 
day,  from  month  to  month.  It  is  tnie  he  had  the  power  to 
call  out  the  militia,  but  how  did  he  act  {  With  great  prudence, 
lie  issued  his  proclamation  ;  he  calls  upon  citizens  to  aid  him 
that  he  might  not  have  to  resort  to  extreme  measures.  He 
calls  upon  the  (citizens  of  Alamance  to  hold  public  meetings 
and  to  use  this  kind  of  influence  to  sto])  this  iniquitous  coui'se. 
Ue  calls  uj)on  his  political  advei'Siiries,  and  emplores  them  to 
ride  over  the  country  and  make  speeches  to  relieve  him  of  the 
dire  necessity  of  being  compelled  to  declare  the  countj-  of 
Alamance  to  be  in  a  state  of  insurrection.  He  waits  and  waits 
and  waits.  These  iniquities  cciiso  not,  this  vile  organization 
progi'esses  da}'  after  day  until  at  last — and  that  s])eaks  language 
which  no  man  can  misundei^stand,  every  senator  must  know 
that  it  was  unsafe  for  any  body  to  make  complaint  there. 

They  had  a  senator,  Shoffner,  in  the  legislature  of  Xorth 
Carolina  and  he  introduced  that  bill  to  which  we  have  alluded, 
for  the  puq)ose  of  heading  off  and  piitting  an  end  to  these  oiit- 
rages  of  these  organizations,  and  what  do  we  expect  to  prove 
touching  that  (    We  shall  establish  beyond  all  controversy,  no 
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^oubt  about  that,  that  one  oi  these  organizations  in  their  camps 
^lecreed  the  death  of  Senator  Shoffner.  The^  decided  that  he 
must  be  executed,  and,  bir,  we  shall  slu^w  th»it  a  parcel  of  thi^ 
T)aiid  of  ai^saAsins  fifteen  or  twenty  in  number  fc^tarted  to  execute 
this  vile  deed  of  darkness  ;  and  how  was  it  pi^evented,  as  we 
expect  to  show  ?  We  expect  to  show  tliat  one  man  wlio  was 
^  member  of  this  very  or<?anization,  happened  to  be  a  per- 
sonal friend  of  Shoffner,  he  was  inlonned  of  the  decree  against 
Ills  life,  and  being  liis  friend,  we  exi>eet  to  show  lie  prevailed 
upon  him  to  leave  the  county  of  Alamance  and  go  to  (ireens- 
lioro'  on  the  day  or  rather  the  night  before  he  was  to  be  exe- 
cuted, and  we  expect  to  show  the  interference  of  another  man 
Ijelonging  to  this  same  organization  ;  tluit  he  heard  it,  and  he 
started  on  the  direction  tliat  they  are  to  come  and  he  meets 
the  men  armed  and  moving  forward  to  execute  Sliotiher ;  they 
are  informed  that  he  was  not  at  home,  that  he  was  not  in  the 
countv,  and  thev  retire. 

Xov>',  Mr.  Chief  Justice  and   senators,  is  it  not  idle,  is  it  not 

liireical  that  gentlemen  jsliould  get  u]>  here  and  say  that  because 

the  courts  were  open,  l>ecause  they  lield  courts  there  which  took 

no  notice  whatever  of  these  transiictions,  they  indicted  no  man, 

they  punished  no  man,  they   imi)risoned   no  man,  every  man's 

life  if  he  became  at  all  obnoxious  to   this  vile  organization,  his 

life  was  in  peril.     If  he  had  been  scourged,  if  he  named  it  he 

was  put  to   death   or   scourged   again.     I   say   then    ciui  any 

senator  declare,   can   anv   senator   vote   that  all  this  testimonv 

tending  to  show  the  motive  of  the  governor  is  to  be  excluded, 

because  these  vile  deeds  were  done  in  secret  in  the  dead  hour 

of  the  night,  and  with  persons  disguised  so  that  no  man  could 

tell  them  even  in  the  day  time.     I  trust  senatoi-s  all  understand 

this  question.     It  is  oflcred  merely  as  to  motive. 

Xow,  sir,  if  the  resj)ondent*s  motive  is  good,  if  the  county  of 
Alamance  was  in  tlie  condition,  as  we  expect  to  show  tlie  court 
it  was,  and  tliat  the  respondent  expected  to  stop  it  by  this  pro- 
cess, then  he  must  go  acquitted. 

But  what  do  the  gentlemen  say  here  now  in  the  last  argu- 
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ment  ?  Why  they  say  that  he  intended  to  try  these  men  by 
court  martial  and  execute  them.  Have  we  got  to  that  point ! 
Is  that  the  question  wliich  we  are  arguing  I  No,  sir,  when  this 
testimony  is  closed,  when  we  have  laid  before  this  high  court 
the  testimony  we  allege,  and  when  they  show  that  he  arrested 
A,  B,  C  and  D,  who  are  men  of  good  character,  men  who  had 
no  connection  with  this  matter,  then  another  question  will 
arise.  But  we  have  not  come  to  that  vet.  The  counsel  who 
last  addressed  you  has  argued  this  question  as  if  the  evidence 
were  all  in,  and  contends  that  tliei'e  is  no  justification  for  the 
governor  whatever.  I  shall  contend  for  the  principle  that  when 
a  county  or  a  particular  neighborhood  with  circumscribed 
boundaries  is  declared  to  be  in  a  state  of  insurrection,  a  writ  of 
habeas  corpus  does  not  run  there.  The  chief  justice  had  no 
right  to  issue  a  writ  to  such  sections.  Instead  of  his  stopping 
short  of  his  duty  in  refusing  to  issue  writs  of  habeas  corpus  he 
issued  these  writs  of  habeas  corpus  when  he  had  no  right  to 
issue  them.  Sir,  what  was  declared  ?  That  the  coimtv  of 
Alamance  was  in  a  state  of  insuiTcction,  and  martial  law  con- 
trolled the  countv.  In  whose  name  does  this  writ  run  ?  In 
the  name  of  the  state.  Who  is  commander  in-chief  of  the 
state  ?  The  governor.  He  had  declared  the  county  to  be  in  a 
state  of  insurrection  and  had  put  it  under  military  power,  and 
then  they  ask  the  chief  justice  as  they  have  done,  to  issue  his 
writ  of  habeas  corpus^  to  go  and  endeavor  to  overcome  the 
military  force  wliich  had  possession  of  the  county  of  Alamance. 
That  proposition  is  utterly  absurd.  Sir,  I  understood  the  pro- 
position was  made  before  the  court  when  the  argument  was 
going  on  in  the  habeas  cotpiis  cases,  that  although  the  governor 
was  commander-in-chief  of  the  military,  all  the  able  bodied  men 
within  certain  ages  were  under  the  command  of  the  governor. 
The  chief  justice,  it  was  insisted  could  issue  a  writ  of  habeas  cor- 
pus to  the  old  men  and  the  women  and  children  to  execute  it. 
It  would  make  a  nice  parade  against  a  militar}'^  force — women 
going  with  writs  of  a  civil  court  >vith  children  in  their  arms  to 
overcome  a  military  force.    It  would  bring  on  a  glorious  state 
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of  thiugs.    But  tliat  is  what  your  honor  was  asked  to  <]<). 
Xo  inan  has  a  higher  regard  for  all  thene  principles  of  the  eon 
etitution  and  for  the  writ  of  /t<tf/eas  ^vrj>UM  than  myself,  but  I 
say  tliey  are  to  1)6  exercised  in  times  of  war  and  that  is  the 
most  important  time  in  which  thev  are  ever  calked  in  requisition. 
I  hBve  alwavs  held  this,  and  I  hold  it  to-day,  that  notwitht^tand- 
ing  I  hold  that  doctrine,  I   hold  tlie  other  doctrine,  that  that 
applies  to  all  places  where  the  civil  power  Ims  the  authority, 
and  that  this  writ  runs  into  nil  counties  where  tlie  civil  authori- 
ty has  centrol,  but  it  runs  into  no  couiitv — it  runs  into   no 
locality'  where  the   country  has  l)cen  declared  in  insurrection 
and  is  in  possession  of  the  military.     They  execute  and  control 
and  govern   that  county  while  that  ]u*oclaniation  exists.     Sir, 
Jiere  we  have  the  authority  of  the  lej^islature  tor  this  ])rocec(l- 
ing.     Why,  what  t(X>k   place  dnrin*j:  the  rclicllion.     Did  not 
president  Lincoln,  l)etore  llie  's\;s|K'Usion  of  the  v.rit,  have  the 
^e'^i.slature   ot   Marvlauil    seizod  ^     AVere  not  inuneroiis  indi- 
^'iduals  seized  before  the  writ  oi  It(theas  coij,iis  v.js  ruspcnded  ^ 
Tor  what  did  he  do  it  i   docs  nnv  man  <loi  b'  i     Yes.  I  enter- 
itain  no  question  but  that  many  here  dor.bt   it,  (lo\il)t  that  he 
^id  it  from  any  ])ure  motive  to  ju'otcHt  the  lilc  and  the  liberties 
^the  country.     I  doubt  not  there  are  those  who  entertain  tl:e 
«ame  opinion  of  the  preM«lent  of  the  Tnited  States  for  exe- 
cutins  these  hiirh  authorities  which  couL'^resshad  not  authorized, 
^hat  now  entertain  the  opinion  ai!;ainst  the  respondent,  that  it 
was  out  of  the  worst  of  motives  that  he  did  those  acts  after  tlie 
legislature  had  authorized  him  and  as  I  say  coinnianded  him  to 
do  it. 

Will  any  senator  contend  that  in  the  month  of  A])ril,  ISCl^, 
while  Greneral  Shennan  had  military  possession  of  a  ]ar<j;"e  ]>or- 
tiou  of  North  Carolina,  and  held  in  his  military  custody  a  pri- 
vate citizen  of  Xorth  Carolina,  that  any  jud</(;  of  the  courts  of 
the  United  States  had  a  right  to  issue  the  civil  writ  of  haljeaa 
corpu%^  and  direct  a  civil  officer  to  take  this  })rivate  citizen  out 
of  tlie  military  custody  of  General  Sherman  i  I  think  no  law- 
yer will  liazard  such  an  opinion.     And  iu  this  easo  would  the 
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great  principles  of  liberty  incorporated  in  the  amendments  to 
the  constitution  of  the  T  United  States  be  riolated?  If  not, 
why  ?  Because  the  countrj'  vtm  under  military  control.  Just 
so  was  Alamance  in  legal  contemplation  after  the  proclamation 
of  the  governor  declaring  the  connty  of  Alamance  in  a  state 
of  insurrection,  and  all  persons  in  that  county  were  in  legal 
contemplation  insurgents,  however  innocent  and  unoffending 
their  conduct.  I  am  now  speaking  ot  the  strict  law  of  the 
case ;  and  for  tliis  decision  I  refer  to  llrs.  Ale:«ander's  cotton 
case  in  Wallace's  iSuprerne  Court  Itcports,  vol.  4,  page  4U4- 
and  the  authoritict^  tlierein  cited  by  the  chief  justice. 

So  tliat  in  all  these  cases,  the  motive  is  the  very  turninjc 
point  of  the  case. 

The  gentleman  who  last  addressed  the  court  thinks  this 
matter  of  no  sort  of  consequence  and  he  supposes  a  verj-  ex- 
treme case.  Those  suppositions  can  always  be  made  and  they 
have  the  effect  to  startle  timid  minds.  How  was  it  here,  was 
there  anv  ground  for  declarin<2:  this  countv  of  Wake  in  a  state 
of  insurrection  i  It  was  not  so  declared.  He  might  have  de- 
clared it  if  these  facts  had  existed  tliat  would  authorize  it 
as  they  did  in  Alamance  but  if  he  hud  declared  it,  sir,  then  thi:* 
ipiestion  of  motive  we  come  uj)  as  to  tho?se  here,  but  if  it  were 
shown  tliat  he  did  it  with  the  view  to  seize  tlie  members  of  the 
legislature  and  tlie  court  and  piweiit  his  ini])cachni«nt,  thou 
this  high  court  would  impeach  him  beioiuse  he  would  have 
abused  his  power,  would  have  done  this  on!  oi  bad  motives* 
and  those  motives  would  have  l>een  shown  and  he  would  l^are 
been  convicted.  I>ut  su]>])ose  another  cuije  ;  i^uppose  a  large 
majority  of  the  members  of  the  house  and  a  large  majority  of 
the  Senators  and  all  the  jxidges  were  interestedt  and  it  wa^ 
understood  they  were  on  the  eve  of  the  rising  of  an  insur- 
rection to  ovemirow  the  established  authorities  of  ikt  Jitate 
and  this  had  come  to  his  knowl«lge.  Then  he  woiUd  have 
a  right  to  take  steps  to  prevent  it.  Putting  extreme  cases  can 
have  no  weight  before  tjiis  higli  eonrt.  It  would  be  a  ease 
where  he  would  be  undoubtedly  guilty  if  he  did  as  was  sup- 
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posed  hy  the  learned  counsel  when  there  was  no  ground  for  liis 
acta;  but  sorely  if  he  did  tliat  and  he  alleged  hy  way  of  de- 
feme  that  all  these  authorities  had  entered  into  a  conspiracy  to 
overthrow  the  preseat  government  and  that  he  wae  able  to 
prove  it,  tlien  the  evidenco  would  lie  heard  and  if  the  tact  was 
estaldiebed  hy  it  that  would  justify  liiin  even  in  the  extreme 
case  stated. 

It  was  said  hy  the  learned  counsel  in  one  of  liis  arguments 
that  if  Gov,  Illodcn  whs  justified  in  issuing  this  proclamation  on 
account  ofthediaturbed  condition  of  affairs  in  Alamance,  then 
Gov.  HofRnan  wouKl  have  Ik-cu  justified  iu  declaring  the  city  of 
New  York  in  insurrection  on  account  of  the  the  murder  of 
Nathans.  I  am  surprised  that  eucli  a  ])ropogitiun  should  1m: 
stated.  It  is  stated  upon  the  assuuicd  gi'ound  that  all  we  can  say 
is  that  certain  individuals  wore  murdered  in  Alamance  connty, 
that  certain  others  were  scourged  and  certain  otiiers  mutilated. 
They  leave  out  the  main  jwint  in  the  case.  They  say  not  one 
word  about  tlie  proposition  which  we  have  stated  and  which 
we  expected  to  prove,  to-wit :  tliat  the  Wliitc  l>n>therhi>od  had 
liandcd  together  and  taken  the  most  solemn  oatlii;  tlint  they 
would  resist  all  amendments  lollic  constitution  of  the  United 
i^ tat es  and  all  aoienilnicnts  to  the  coi^^titntionofNo|■tll  Carolina 
since  tlie  war,  save  tlint  <if  the  cniiUicipation  of  Klavos,  tliat  thoy 
would  have  nothing  to  do  with  the  coloi-cd  jicoplo  and  wnuld  do 
all  they  could  to  deprive  them  of  their  riglits  at  all  hazardf. 
TliBt  is  wliat  we  allege  and  what  we  expect  to  pntve.  Then  an 
to  the  "Constitutional  Union  tJuard  "  we  expwt,  if  we  are  ]K:r- 
mittcd  to  do  bo,  to  jirovc  that  its  lueuiijcrs  had  also  taken  the 
nioet  solemn  oaths  to  guard  the  constitution  of  the  l.'niteil 
States  as  it  existwl  l^foi-e  any  of  the  recent  anienilments.  save 
that  of  the  emancipaticn  of  tlie  slaves,  and  that  tliev  had  swoni 
to  resist  all  the  amendments  to  the  constitution  of  North  Caro- 
lina save  tliat  which  gave  the  slaves  their  freedom.  Expecting 
AB  we  do  to  prove  these  iacts,  will  tliis  high  court  in  the  dis- 
charge (ri' its  jndiinal  funcUona  say  tjiatwe  are  not  permitted 
to  sliow  a  combination  of  more  than  one  half  of  tlie  whito 
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voters  of  Almanace  to  resist  and  overthrow  these  high'  provi- 
Bions  of  the  constitution  and  that  this  was  aimed  at  a  particular 
class  of  citizens,  either  the  colored  race  or  those  individuals 
who  have  operated  on  their  side  of  political  questions  and 
have  attempted  to  aid  in  canning  out  tlie  recent  provisions  of 
the  constitution  of  the  State  ? 

That,  sir,  is  what  we  allege.  They  say  that  we  begin  at  the 
wrouiT  end  and  hence  what  we  olt'er  cannot  l>e  admitted. 

Now,  Mr.  Cliief  Justice,  I  ask  every  lawyer  who  is  a  member 
of  the  senate  if  it  was  ever  heard  of  in  North  Carolina  when- 
ever a  man  was  on  his  defense  and  the  state  called  witnesses  to 
prove  his  guilt,  the  defendant  was  ever  stopped  from  calling 
out  from  that  witness  anv  tcstimouv  which  he  thoutjrht  would 
tend  to  exculpate  him  i  Was  it  ever  said  that  before  you  can 
jisk  that  question  you  must  introduce  your  testimony  and  prove 
a  certain  point  which  is  necessaiy  in  the  case,  but  you  cannot 
ask  your  adversary's  witness  what  he  knew ;  such  a  proposition 
would  shock  the  common  sense  of  every  lawyer  in  North  Caro- 
lina. I  venture  to  say  that  no  hiwyer  will  get  up  here  and  say 
that  such  a  thing  ever  occurred  in  his  ])racticc.  We  say  that 
we  think  that  we  can  establish  some  part  of  our  defense  by  this 
witness  chilled  on  behalf  of  the  managei's.  The  gentle- 
man says  no — it  is  l>eginning  at  the  wrong  end ;  and,  sir, 
what  is  the  usual  course  in  the  courts  of  North  Carolina, 
when  the  defendant  introduces  his  own  testhnonv  ?  I  have 
had  some  experience  in  that  matter,  and  I  see  many  gentle- 
men in  this  court  who  have  had  a  large  experience  also, 
and  I  appeal  to  them  to  know  what  is  the  practice  if  Sir,  if 
the  counsel  for  the  defendant,  or  the  counsel  for  the  prosecu- 
tion, wish  to  call  out  a  fact  which  a  particular  witness  knows, 
and  it  is  necessary  that  a  certain  other  fact  shall  be  establisheii 
before  the  one  they  desire  to  prove  can  be  made  available,  the 
invariable  course  is  when  the  gentlemen  making  the  pix^posi- 
tion  assure  the  court  that  these  other  facts  will  l)e  proven,  to 
admit  the  testimony  offered,  with  the  understanding  that  it  is 
to  be  ruled  out  unless  the  condition  is  fulfilled  of  proving  the 
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fact  necessary  to  make  the  one  evidence.  The  conrt  says,  we 
relying  on  the  statement  of  connsel  that  he  will  be  able  to 
prove  the  other  matters,  permit  him  to  begin  his  case  as  he 
thinks  projier.  More  especially  when  they  begin  in  the  chro- 
nologiciil  order  as  we  propose  here ;  first,  the  organization  of 
these  secret  illegal  political  societies,  and  trace  them  down  from 
their  organization  to  their  ])owerfiil  influence  in  upsetting  the 
whole  civil  authoritv  of  the  country.  The  course  is  always  that 
imless  counsel  estabiish  this  otlier  testimony  required  tlie  fact 
first  proven,  which  otlierwise  would  be  irrelevant,  sliaU  be  with- 
drawn from  the  j)roofe. 

But  what  is  the  condition  if  when  we  get  the  witness  on  the 
6tand  and  suppose  lie  is  a  very  unwilling  witness,  and  we  liave 
just  got  at  the  ])<)int  in  wliich  he  can  tell  a  material  fact  and 
counsel  object,  an<l  he  retires  U>  consider  upon  the  liiet  until  wc 
shall  call  him  in  our  behalf,  and  he  conies  j)repared^  Would 
the  court  submit  to  such  a  tliin«:  as  that  i  Xo  sir,  wlieii  a  wit- 
ness is  on  the  stand  for  the  prosecution,  the  deieuiuit  is  M  lib- 
ei*tv  U^  <all  out  everv  tiu-t  which  he  thinks  uill  have  anv  ten- 
<lencv  to  prove  his  c;isc,  and  I  think  tliere  is  no  lawyer  in  this 
high  exjurt  who  can  state  a  ^>litarv  case  wkere  in  deienJing  his 
r-lient  he  Wiks  stoppcl  from  caUi^lg  out  any  fiwt  that,  his  adver- 
f  ary'^  witne^ss  knew,  and  certainly  if  other  facts  were  not  proven 
the  one  he  songlit  would  be  oi'im  avaiJ.  8uich  a  thing  has  never 
occurred  in  my  practice. 

I  fiay  thjit  thej'eibrc-,  acconling  to  all  tlic  mles  of  Liw,  it  does 
not  make  tJie  slightest  ditference  whether  this  Shotlher  act 
was  constitutional  or  uuccnistitnti^^nal,  this  tcstinionv  is  com- 
petent. 

I  hare  liutd  some  intiniati/)n  tliat  some  seiuitors  desire  the 
•|uestioH  to  Ije  argue<]  whether  there  is  any  distinction  between 
ti'eason  and  insurrection  beciuise  our  constitution  pn>vides  what 
«hall  constitute  treason,  and  that  if  insurnection^^and  treason  in 
all  cases  are  perfectly  synonymous  tonus,  then  this  Shofthep 
act  would  be  unconstitutional  because  the  constitution  defines 
treason  and  of  com'se,.  the  terms  being  equivalent,  defines  insur- 
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rection.  Permit  me  to  say  in  responee  to  the  inquiry  that  it 
was  admitted  by  one  of  the  learned  counsel  (Mr.  Merrimon) 
who  addressed  this  court,  that  there  was  a  distinction  between 
treason  and  insurrection  and  to  show  that,  various  autlioritics 
were  cited. 

My  learned  associate,  I  believe,  stated  the  law  that  was  passed 
in  Xew  York  during  the  administration  of  that  great  statesman 
Silas  Wright,  whose  authority  would  be  regarded  as  very  high 
wherever  courts  ol  law  are  held.  That  was  an  act  very  similar 
to  this  one,  which  has  been  animadverted  upon  by  the  learned 
counsel,  and  it  ])rovided  that  where  these  disturbances  existed 
in  the  county,  the  governor  might  declare  the  county  in  insur- 
rection, itc.  This  act  was  passed  in  the  year  1840,  and  it  was 
expressly  denominated  an  insurrection  act.  Ti^nder  that  act 
Silas  Wright,  then  goveriu>rof  tlie  state  of  New  York,  and  one 
of  the  distinguished  lawyei's,  declared  the  comity  of  Delaware 
in  a  state  of  insurrection,  and  the  conditions  there  were  not  to 
be  compared  with  those  in  the  county  of  Alamance  in  this 
state.  To  be  sure  tliey  were  somewhat  difficult,  but  they  had 
not  gone  that  length  they  had  in  Alamance  county ;  it  entirely 
paralized  the  civil  power,  but  in  Alamance  there  has  been  no 
protection  for  the  lives  or  prop<:'rty  of  the  colored  race,  or  even 
of  the  white  race  who  maintained  the  position  of  insisting  upon 
an  enforcement  of  the  reconstruction  acts  or  amendments  of 
the  constitution  of  the  United  States  and  of  the  state  of  Xorth 
Carolina,  awarding  to  the  colored  people  political  rights.  1 
say,  then,  we  do  not  have  to  go  to  England  to  find  out  what  is 
insurrection,  we  need  only  go  to  the  great  state  of  Xew  York 
for  a  precedent  which  will  fully  justify  the  course  taken  by  the 
executive  of  the  state  of  Xorth  Carolina.  I  do  not  wish  to 
prolong  this  argument.  I  have  evdeavored  as  tar  as  in  my 
power  to  confine  the  argument  to  the  question  before  this 
court,  as  to  the  admissibility  of  the  testimony  offeixKl,  and  it 
does  seem  to  me  that  if  any  legal  proposition  can  be  established, 
my  associates  who  previously  addressed  this  learned  body  have 
fully  established  it,  and  I  think  there  is  nothing  stateil  in  the 
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eloquent  8i>eech  of  the  eoungcl  for  the  managers  which  has 
answered  the  proi>osition  whicli  they  laid  downi. 

Mr.  BKAGG.  Mr.  Chief  Justice,  I  do  not  rise  to  enter  into 
a  diseusflion  of  the  question  which  has  been  j)ending,  fur  that  I 
consider  closed.  But,  at  the  request  of  the  managers,  I  desire 
to  bring  before  the  presiding  officer  of  tliis  body  a  matter  which 
they  consider  of  moment  in  settling  tlie  course  of  business  here, 
as  to  how  far,  under  the  law  which  applies  to  trials  of  this  kind, 
the  cliief  justice  can  go  in  announcing  the  decision  that  he  may 
make.  As  this  is  the  tirst  time  that  point  has  been  debated, 
we  think  it  is  proper  to  lu'ing  the  matter  fully  before  the  body. 

It  was  intimated  that  the  chief  justice  was  about  to  ]>reparc» 
an  opinion  to  deliver  npon  the  question  which  has  been  under 
discussion.  It  is  contended  on  the  part  ot  the  mniiagers  that 
the  presiding  officer  can  only  announce  his  opinion  for  or 
against  any  ju'oposition  to  submit  evidence  here,  and  tliat  after 
that  decision  is  made,  it  nnist  be  submitted  to  bv  the  bodv  or 
they  can,  on  the  call  ot  one-tifth  of  the  members  present,  have  a 
decision  bv  a  vote  of  the  Senate — not  exactlv  in  the  form  in 
which  the  presiding  officer  has  \mt  the  (picstion  heretofore,  of 
sustaining  the  decision  of  the  chair,  but  as  the  decision  of  the 
comt.  I  understand  that  to  be  the  force  of  tlic  law.  I  believe 
that  on  the  trial  of  President  Johnson  before  the  senate  of  the 
T'nited  States,  tlie  cliief  justice,  in  no  one  instance  delivered  an 
opinion  on  any  matter  brought  before  the  seuate  sitting  as  the 
court  of  impeachment,  but  in  every  instance  where  he  did  de- 
cile it  was  sini]>ly  a  statemant  of  his  decision.  In  some  in- 
stances he  preferred  to  leave  tlie  matter  to  tlie  judgment  of  the 
bodv. 

Sub-division  4  of  section  5  of  the  act  concerning  proceedings 
of  impeachment  prescril)es  as  one  of  the  powers  of  the  presiding 
officer  "  to  decide  in  the  tirst  instance  without  a  division,  all 
''  questions  of  evidence  and  incidental  questions — b\it  the  same 
'*  .shall,  on  demand  of  one-tifth  of  the  members  present  be 
*'  decided  bv  the  veas  and  nays.'" 

The  corresponding  rule  of  the  senate  of  the  United  States 
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on  the  trial  of  President  Johnson  was  rule  7,  and  as  it  \ras 
finally  perfected,  it  read  as  follows : 

"  The  presiding  officer  of  the  senate  shall  direct  all  neeessar}'^ 
"  preparations  in  the  senate  chamber,  and  the  presiding  officer 
"  of  the  trial  shall  direct  all  the  forms  of  proceeding  while  the 
"  senate  are  sitting  for  tlie  pni^pose  of  tr}'ing  an  impeachment, 
*•  and  all  forms  during  the  trial  not  otherwise  especially  provi- 
"  ded  for.  And  the  presiding  officer  of  the  trial  may  rule  all 
"  questions  of  evidence  and  incidental  questions,  which  ruling 
"  shall  stand  as  the  judgment  of  the  senate  unless  some  niem- 
"  her  of  the  senate  shall  ask  that  a  formal  vote  be  taken  there- 
"on;  in  which  case  it  shall  be  submitted  to  the  senate  for 
"  decision,  or  he  may,  at  his  option,  in  the  first  instance  sub- 
"mit  any  such  question  to  a  vote  of  the  members  of  the 
"  Senate}' 

So  that  it  will  be  seen  that  the  rule  here  is  evidently  framed 
npon  the  one  adopted  by  the  United  States  senate  in  that  trial. 

We  have  no  particular  objection  to  opinions  being  delivered, 
but  we  sulmiit  that  tlie  presiding  officer  here  as  a  matter  of  law  is 
only  to  decide  the  questions  as  they  come  uj)  before  him  and 
that,  as  presiding  officer,  he  cannot  submit  any  argument  on 
either  m\ej}J'o  or  coft.  on  any  proix>sition.  He  is  the  organ  of 
the  body,  simply  to  announce  in  the  fir^t  instance  the  decision 
npon  the  admissibility  or  inadmissibility  of  evidence  proposed 
to  be  introduced,  and  then,  if  one-fifth  of  the  members  desire 
it,  the  question  may  l)e  put  to  the  body  for  it  to  render  the  de- 
cision of  the  court.  There  were  a  great  number  of  instances 
in  which  the  chief  justice  rendered  decisions  on  the  trial  of 
Johnson,  but  in  no  one  case  did  he  give  an  opinion  in  support 
of  his  decision. 

At  the  request  of  the  managers,  I  have  brought  the  matter 
to  the  consideration  of  the  ])residing  officer.  I  think  it  is 
proper  that  some  coui-se  should  be  determined  upon  now. 

Mr.  McCOIlKLP].  Mr.  Chief  Justice,  it  strikes  the  counsel 
for  the  respondent  that  the  duty  of  the  presiding  officer  is  a 
plain  one,  and  that  no  rule  can  be  adopted  in  tliis  court  which 
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18  in  contravention  of  the  law  under  which  we  are  now  proceed- 
ing. The  law  is  imperative,  and  any  rnlo  such  as  is  sufrgested 
by  tlie  learned  counsel,  which  will  conflict  with  the  act  regula- 
ting impeachments,  will  be  a  nullity.  As  to  intimations  which 
the  gentleman  has  heard,  that  the  chief  justi(?c  intends  to  give 
an  opinion,  stating  the  reasons  for  the  decision  he  has  arrived  at, 
I  cannot  un<ici*stand  where  tlic  intimation  could  have  come 
from. 

Mr.  IJRAGCt.  It  was  intimated  bv  the  chief  justice  him- 
self  in  an  incidental  remark  ho  made  during  the  course  of  to- 
day's pmceedings. 

The  CHIEF  JUSTICE.  The  statement  of  the  i)residing 
officer  was,  that  he  had  made  some  notes  with  a  view  of  ex- 
pressing ixjasons  in  a  brief  way  for  his  decision. 

Mr.  McCOKKLE.  AVe  say,  Mr.  Chief  Justice,  it  would  be 
proj^r  that  such  a  course  should  be  adoj^tcd.  The  gentleman 
says  there  is  no  precedent  for  it  in  the  proi-codiirgs  on  the  trial 
of  President  Johnson.  On  tliat  trial,  wlien  the  (picstion  was 
<lecide<l  as  to  who  should  have  the  concluding  argument,  the 
chief  justice  who  presided  over  tlie  senate  assigned  the  reasons 
whv  the  manaii:ei*s  should  have  tlie  last  address  and  it  was 
because  thev  hehl  the  affirmative  of  the  issue.     1  submit  that 

9. 

it  would  be  an  act  of  n'laniiest  injustice  to  the  i)residing  officer 
himself  if  he  is  to  be  restricted  to  a  mere  declaration  of  what 
his  opinion  is  without  being  allowed  the  privilege  of  assigning 
reasons  therefor,  and  1  can  see  no  reason  why  the  presiding 
officer  should  not  assif!:n  reasons  as  has  been  done  bv  the 
counsel  on  either  side.  AVhat  kind  of  a  position  would  it 
pliU'e  the  i)residing  officer  in,  if  he  were  not  allowed  to  state 
the  reasons  which  led  him  to  his  conclusitni  on  an  important 
question  raised  in  the  course  of  the  trial.  There  is  no  restric- 
tion in  this  regard  in  the  jmictice  of  legislative  bodies,  and  this 
l)eing  so,  what  good  reason  can  there  be  given  why  it  should 
not  apply  to  the  presiding  officer  of  this  body.  In  addition  to 
that,  I  suggest  that  this  body  is  a  court  constitutionally  recog- 
nized ;  and  was   it   ever  heard  of  in  the  supreme  or  superior 
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court  or  any  other  court,  where  a  man  of  learning  was  pre- 
siding that  he  was  not  permitted  in  rendering  an  opinion  to  file 
his  reasons  therefor  ?  It  is  contrary  to  the  whole  course  of 
judicial  proceedings  and  it  would  be  at  variance  with  the  estab- 
lished usages.  Therefore,  we  think  that  unless  some  good  reason 
be  shoAvn  thei*efor,  the  presiding  officer  should  be  allowed  to 
state  the  reasons  for  the  decision  to  which  he  shall  arrive. 

Mr.  BRAGG.  That  would  be  very  true,  Mr.  Chief  Justice, 
if  the  presiding  officer  were  a  member  of  the  court ;  but  nothing 
can  be  clearer  than  that  he  is  not  one  of  the  court  and  can  give 
no  vote  touching  the  matters  at  issue  before  the  court.  He 
cannot  give  any  opinion  whatever  upon  any  one  of  the  articles 
when  they  come  to  be  passed  upon,  for  the  law  prescribes  hovr 
that  matter  shall  be  proceeded  with,  that  the  clerk  shall  read 
over  the  articles  and  each  senator  shall  announce  his  decision, 
guilty  or  not  guilty.  Therefore,  there  is  no  analogy  in  the 
illustration  presented  by  the  gentleman  of  proceedings  in  courts 
of  law.  AV'itli  all  due  respect  to  the  presiding  officer,  I  think 
he  is  put  in  his  position  merely  as  the  organ  of  this  body  to 
preside  over  it  Vv'itli  certain  limited  and  defined  powei>>,  and 
bevond  them  lie  cannot  w. 

The  gentlcnuin  states  that  in  one  instance,  Chief  Justice 
Chase  presiding  over  the  senate  on  the  trial  of  Johnson,  did 
intimate  an  o])iiiion  that  the  managers  slio\ild  have  the  closing 
ar^xument  because  thev  had  the  affirmative.  That  wasnothin<j: 
more  tlian  statin <j:  the  usual  vractice,  and  mav  verv  well  have 
been  an  incidental  remark,  because  it  wa^s  a  rule  so  universallv 
recognized. 

Keniitor  MOOllE  offered  the  followijig  order  : 

Ordcrcih  That  the  chief  justice  be  requested  to  give  his 
reasons  for  the  conclusion  to  which  he  may  arrive  in  reganl  to 
the  admissibility  of  the  (iiiestion  asked  the  witness  by  the  couu- 
sel  for  the  respondent. 

Senator  GILMER.  I  doubt  not,  Mr.  Chief  Justice,  in  view 
of  the  importance  of  the  matter  which  has  been  discussed,  it 
will  be  a  great  relief  to  you  and  probably  remove  some  em- 
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barrafismcnt,  if  this  qnestion  be  decided  as  I  hope  it  may  be 
by  the  senate.    The  law  prescribes  — 

Senator  MOORE.  I  rise  to  a  question  of  order.  The  point 
I  make  is,  that  debate  is  not  admissible. 

Senator  GILMER.  I  move,  Mr.  Cliief  Justice,  that  the 
bonate  be  allowed  to  debate  the  question  now  under  considera- 
tion. 

The  CniEF  JUSTICE  put  the  question  on  the  motion  of 
Senator  Gilmer,  and  it  was  decided  in  the  aflinnative. 

Senator  GILM Eli.  I  have  but  a  word  to  sav,  Mr.  Chief 
Justice.  I  was  about  to  siiv  that  the  law  referred  to  bv  the  dis- 
tinguished  conusel  for  tlie  rospoiidcnt  evidently  preiiscribos  two 
modes  ef  deciding  <|ueHti<)n.s  ot  evidence — incidental  questions ; 
one  is  by  tlie  ])rcrtiding  oiKcer,  in  tlie  iirsst  instance,  without 
clivisiou,  and  tlicn  ou  tlie  demand  of  ono-iifth  of  the  senators 
present  it  niav  be  dccicU'd  bv  tlie  veas  and  navs.     I  de.^ire  to 

L  •  •  I.  t 

move  a  substitute  for  the  order  ]>r()porfe<l  by  the  senator  ironi 
Cniven  (Mr.  iloorc)  that  this  <|uestion  which  has  been  so  long 
discussed  be  <lcci(lc(l  bv  the  vcns  and  nnvs. 

Senator  WAUKKX.  M\\  Chief  »Iust ice,  I  do  not  })ropose 
to  discuss  the  <incstion  of  law  tliat  has  been  raised  here  as  to 
tlie  right  of  the  chief  justice  togive  his  reasonsfor  the  decision 
he  may  Jiiake,  but  to  cjill  the  attention  of  the  court  and  the 
<listinguishe<l  ct)unsel  tor  the  managers,  t(>tlie  trial  of  Johnson. 
( )n  ])age  ♦)IK3  of  the  lirst  vohnue,  where  Cliief  »Iustice  Chase 
di<l  give  his  reasons  for  his  decision  on  the  admissibility  of  the 
evidence  offered  in  relation  to  the  cabinet  council  and  the 
j)resident's  ]>ur])ose  to  make  a  case  for  the  su])rem(*.  court,  for 
lioldin<i:  that  the  testim(»nv  (»lfered  was  admissible.  As  to  an- 
other  matter  su^rircsted,  I  desire  to  sav  a  word.  The  chief 
justice  has  hitherto  put  tlie  <|uestion,  where,  after  the  statement 
of  his  decision,  when  the  decision  of  the  senate  lias  been 
called  for,  as  if  it  were  an  appeal  from  the  decision  of 
the  diair.  1  submit  this  is  not  correct.  Under  our  rules 
there  is  no  such  thing  jis  an  appeal  from  the  decision 
of  the   cluiir  at  all.     Tlie    rules  provide  that   upon   the  de- 


472  COUKT  OF  IMP£ACIIM£:NT8. 

maiid  of  one-fiftli  of  the  members  present,  the  question 
shall  be  decided  by  the  court.  It  is  not  in  the  nature  of 
an  appeal  at  all.  So  that  the  question  that  is  to  be  put  to  the 
court  is,  "  will  the  court  admit  the  question  put  by  the  counsol 
for  the  respondeiit  to  the  witness  ? "  I  iind  in  the  proceedings 
of  Johnson  that  tliat  usage  was  invariably  followed  by  the 
Chief  Justice  of  the  United  States.     On  page  093   I  find  this : 

^^The  CHIEF  JUSTICE.  Senators  you  wlio  are  of  the 
"  opinion  that  the  proposed  evidence  is  admissible  will,  as  your 
"names  arc  called  answer  yea,  those  of  the  contrary  opinion 
no."  I  submit  that  that  is  the  proper  form  of  submitting  the 
proper  question  to  the  senate. 

The  CHIEF  JUSTICE.  The  presiding  officer  will  state 
that  he  wiis  led  into  putting  the  ({uestion  as  an  appeal  fi'om  the 
decision  of  the  chair,  in  the  first  instance,  because  that  the 
torni  was  adopted  by  some  senator  who  retpiested  that  the 
question  then  ])en(ling  might  be  determined  by  the  court. 

Senator  GILMEli.  I  have  prepared  an  order,  I  will  sulv 
stitute  for  that  oifered  by  the  Senator  from  Craven  (Mr.  Moore.) 
If  his  order  is  to  l)e  considei'ed  I  desire  to  have  mine  offered  as 
a  subt^titute. 

Senator  MOORE.     I  withdraw  the  order  that  I  offered. 

'Slw  GRAHAM.  May  I  bo  allowed  to  make  one  suggestion, 
that  it  mav  be  considered  bv  the  ])residini>:  olKcer  and  bv  the 
learned  counsel  lV)r  the  respondent.  As  I  understand  it,  when- 
ever this  senate  sits  as  a  court  of  impeachment,  the  rules  as 
provideil  by  law  are  the  same  whether  the  party  on  trial  is  the 
jyovernor  or  anv  other  officer.  The  chief  iu.stice  is  not  here  to 
pi^eside  because  he  is  a  lawyer,  but  he  is  brought  hei*e  to  pre- 
side because  the  ordinary  presiding  officer  of  the  senate, 
the  lieutenant  governor,  might  be  supposed  to  have  some 
interest  which  would  give  him  a  bias  in  making  decisions ; 
and,  whether  the  chief  justice  or  the  lieutenaut-govenior  pre- 
sides, the  same  rules  obtain.  It  may  very  well  be  that  the 
lieutenant-governor  may  not  le  a  lawyer,  and  yet  he  would 
preside  ordinarily  on  a  trial  of   impeachment.     II is  business 
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would  be  simply  to  administer  the  rules  of  the  court  as  adopt- 
ed for  its  government,  on  the  trial,  and  his  action  upon  those 
rules  would  l>e  similar  to  those  of  the  presiding  officer  of  the 
senate  acting  as  a  branch  of  the  legislature,  over  which  he  pre- 
sides, putting  the  (juestions,  and  announcing  the  results  ;  and, 
any  further  agency  on  his  ])art  would  not  be  expected.  The 
i^tatements  of  argmnents  to  sustain  a  decision  would  have  this 
ettect :  there  would  be  no  op|)ortunity  to  rej)ly  on  the  part  of 
au}'  one.  Wc  submit  tliat  tlie  counsel  having  said  all  they  can 
say,  the  matter  should  be  decided  by  the  court  without  any 
lurther  debate  or  argument. 

Senator  D  AUG  AX.  I  move,  Mr.  Chief  Justice,  that  the 
court  adjourn. 

ifr.  CHIEF  justice:.  r>cfore  putting  the  fiucstion  the 
presiding  officer  would  like  to  state  that  he  is  much  relieved 
by  the  fact  that  this  discussion  has  taken  place. 

The  act  provides  that  the  presiding  officer  shall  "  decide  in 
'•the  first  instance,  witliout  a  division,  all  questions  of  evidence 
"  and  incidental  (jUcstions,  but  tlie  same  shall,  on  demand  of 
'*  one-fitth  of  the  members  present,  be  decided  by  the  ycjis  and 
'*  nays.'' 

The  presiding  officer  had  supposed  that  in  deciding  a  ques- 
tion of  evidence,  it  would  be  expected  he  would  briefly  state, 
as  he  has  done  in  one  or  two  instances  alreadv,  the  view  he  took 
of  it.  lie  had  no  thought  of  giving  an  elaborate  opinion  dis- 
cussing the  ground  of  the  decision  which  he  shall  render.  lie 
would  be  verv  ^lad  to  hear  what  is  the  sense  <^f  the  senate  on 
that  subject.  Ifthercisa  desire  that  the  ju'csiding  officer 
shall  state  the  grounds  of  his  decision,  he  will  give  them  the 
benefit  of  such  a  statement.  If,  however,  the  senate  say  they 
simply  wish  the  ])residing  officer  to  decide  the  question, 
although  he  would  be  departing  from  the  precedents  set  by 
the  Chief  Justice  of  the  United  States,  who  gave  some  short 
reai>tons  for  the  view  taken  by  him  without  pretending  to  elal>- 
orate  it  until  the  rules  were  amended  by  saying  "  it  shall  be  at 


474  CJOURT  OF  IMPEAOHMENTB. 

"  his  option  to  have  a  vote  taken  without  giving  any  opinion  at 
"  all." 

There  is  a  seeming  inconsistency  between  sections  5  and  6, 
paragraph  4,  of  the  impeachment  act.  The  fonner  is  confined 
to  questions  of  evidence  and  incidental  questions,  which  the 
presiding  officer  is  to  decide  in  the  first  instance.  Tlie  latter 
provides  that  the  chief  justice  shall  not  vote  on  any  question 
during  the  trial,  and  A\2\\  pra^iminee  deemoii  only  as  the  organ 
of  the  senate  with  its  assent.  These  two  sections  can  only  be 
reconciled  by  confining  section  6  to  questions  involved  in  the 
final  vote  on  the  articles  of  impeachment,  in  regard  to  which  it 
is  clear  the  presiding  officer  has  no  right  to  vote,  and  is  "  to  pro- 
"  nounce  decision  only  as  the  organ  of  the  senate  with  its 
"  assent." 

The  CHIEF  JUSTICE  put  the  question  on  the  motion  of 
Senator  Dargan  to  adjourn,  and  it  was  decided  in  the  affirmative. 

So  the  court  adjourned. 


TRIAL  OF  WILLIAV  W.  ItOLDH:^. 


TWBUTB  DAY. 

Sematk  Chaubkr,  Feb.  9tli,  1871. 

The  COURT  met  at  eleven  o'clock,  A.  M.,  piireuant  to 
Bdjournment,  Hon,  R.  M.  Pearson,  chief  justice  of  tlie  siipremo 
court,  in  the  chair. 

The  proceedings  were  opened  by  proclamation  made  in  due 
form  hy  tlie  doorkeeper. 

The  CLEKK  called  the  roll  of  senatorB,  and  the  following 
gentlemen  were  found  to  he  present : 

Messrs.  Adams,  Allen,  Battle,  Beaslej-,  Bellamy,  Brogden, 
Brown,  Cook,  Council,  Cowlcs,  Crowell,  Dargau,  Edwards, 
Epjies,  Flemmiiig,  Flytlie,  Gilmer,  Graham,  of  Orange,  Gra 
liam,  of  Alamance,  Hawkins,  Ilyman,  Jones,  King,  Latham,  Led- 
Ijetter,  Lehman,  Ltnney,  Love,  Mauney,  McCotter,  llcrrimoii, 
iloore,  Morehcad,  Mnrphy,  Olds,  Bobhinson,  of  Davidson,  Skin- 
ner, Speed,  Troy,  Waddell,  Wan'en,  "Whiteside,  Worth — i3. 

Senator  GRAHAM,  of  Orange,  mu^ed  that  the  reading  of 
the  journal  of  the  proceedings,  yestenlay,  bo  dispensed   with. 

The  CHIEF  JUSTICE  put  the  question  on  the  motion  of 
Senator  Graham,  and  it  was  decided  in  the  atlirmative. 

The  CHIEF  JUSTICE.  The  presiding  officer  before  an- 
nouncing his  decision  u]>on  the  question  of  evidence,  will  call 
attention  to  some  of  the  jjoints  made  by  the  learned  counsel  on 
both  sides.  To  the  end  that  the  members  of  the  court  may  see 
clearly  the  dividing  line  between  questions  whidi  are  to  l>e 
disposed  of,  by  the  final  vote  on  the  articles  of  impeachment, 
and  can  only  be  sustained  agaitiat  the  accused  by  the  concur- 
rence of  two-thirds  of  the  luembers  of  the  court — and  questiona 
of  evidence,  which  nre  to  be  disposed  of  as  the  trial  goes 
on,  by  the  decision  of  the  presiding  officer,  subject  to  ft  majority 
vote  of  the  members  of  the  court.  An  erroneous  decision  of  a 
question  of  evidence,  might  on  the  one  hand  cripple  the  prose- 
cution, or  on  the  other,  cut  olf  the  defence;  thus^ineffect,  result 
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in  a  conviction  by  a  majority  vote ;  for  this  reason  the  impeach- 
luent  act  throws  into  tlie  scale  the  weiglit  of  the  decision  of  the 
presiding  officer.  "Wliat  amounts  to  insurrection  ?  Can  insui^ 
rection  be  connnitted  by  creating  terror  among  tlie  people, 
through  tlie  disguised  movements  of  a  secret  organization,  or 
must  there  be  open  dispLiy  of  force  i  What  is  the  legal  effect, 
of  declaring  a  county  in  a  state  of  insurrection  ?  Whether  the 
executive  is  liable  to  impeachment,  for  executing  an  unconsti- 
tutional act  ?  and  whether  the  executive  be  not  liable  to  im- 
peachment, for  executing  an  act  which  is  constitutional,  should 
he  falsely,  corruptly,  and  wickedly  proclaim  the  state  of  things 
set  out  in  tlie  statute  to  exist,  when  in  truth  and  in  fact,  sucli 
a  state  of  thin^re  did  not  exist  ?  are  matters  which  mav  come 
up  for  decision  on  the  final  vote,  in  the  decision  of  which  the 
presiding  officer  takes  no  part.  The  discussion  of  these  ques- 
tions, however,  in  this  stage  of  the  proceedings,  was  pertinent, 
by  way  of  inducement  to  the  question  of  evidence,  and  has  no 
doubt  made  an  impression  upon  the  minds  of  the  membei'S 
of  the  court,  whicii  will  be  available  on  the  final  action. 
Whether  the  accused  should  be  allowed  to  prove  that  the 
state  of  things  set  out  in  the  statute  "  for  the  protection  of 
life  and  property"  did  in  fact  exist  in  the  county  of  Alamance  i 
is  a  question  of  evidence. 

The  ])residing  officer  is  of  the  opinion  that  the  evidence  is 
admissible  on  the  ground  that  it  tends,  if  true,  to  bring  the 
case  of  the  respondent  within  the  provisions  of  the  act — and 
also  on  the  ground,  that  whether  the  act  be  constitutional  or 
unconstitutional,  and  whether  the  facts  show  an  insurrection  or 
a  riot,  the  evidence  tends  to  disprove  the  allegation  of  false- 
hood, corruption  and  wicke<lness  in  the  discharge  of  his  official 
duty.  The  resi)ondent  is  entitled  to  'put  the  members  of  the 
court  in  possession  of  all  relevant  matter,  so  that  the  articles  of 
impeachment  may  be  disjwsed  of  by  a  final  decision  upon  the 
merits.  Upon  this  view,  the  question  as  to  the  order  of  intro- 
ducing the  evidence,  does  notarise  because  the  evidence  is  not 
offered  to  pmve  treason  or  insurrection,  but  to  show  that  the 
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state  of  things  eet  ont  in  the  ststiite,  did  in  t'lwt,  cxiet  in  the 
c'onnty  of  Alamance. 

On  the  tria]  o(  the  /ui^K'tti  corpus  piiscp,  to  whicli  reference 
lias  liecii  made  in  the  argnnient,  evidence  otlerod  l>y  the 
prisoners,  to  show  that  in  jiart  tliere  was  no  inisnnection  in  the 
county  of  AlaniniK'C,  was  ruled  out  hy  the  chief  jnsticc  oil  tlie 
jritmml  that  tin.-  jiulici:iry  had  im  pinver  to  ivvlsu  the  action  of 
the  execntive. 

The  object  of  constinnlnir  a  cmirt  «'i  inipL^achiiieiit  Ik  to  jw'o- 
™lea  tribunal  with  ]H)\vcr  to]i....kiiilo  the  conduct  of  all  of  the 
I'rincipal  officers  <.f  the  state.  tf>  p^>s  o;i  the  lact  whcllier  tlioy 
acted  Inmajiih-  or  i.uihi  V'!- .  Tliat  \^,  in  one  ciisc,  whether  t!ie 
jroveiiior  acteil  lirMiolly.  itccoi'diiii,'  to  iiis  ci'ii\  ietioiis  of  duty, 
nr  whether  he  acted  ci.rnij.'ly  lor  some  wicked  jnirpo^e.  out 
side  of  the  dli^charire  of  hi^  '\\\\\\ 

It  follows,  tliat'tlie  .vi.h'ii.'o  nili-ird  is  ImIi  relevant  and 
material,  and  oiijjht  tu  he  bean!  according:  to  well  settled  niles 
nf  evidence.  Tlie  rules  haw  been  es^tablishcl  by  the  wiMioni 
<if  agc:».  for  tbcpin-jiiisc'if  >i-ci'.riHi:afiir  tri:d,  an  clenia!  priiici- 
ple  of  jnsticc  :  I'liles  sm  csl'.bH.-iied  are  bindiiiir  iqioii  every 
judicial  tribunal  in  the  lan.l.  wbelber  in  a  civil  ..r  a  criminal 
pnceedinpr— from   the   low.-.-t   lo  the  bijibest— a  justice  of  the 

WILLIAM  J.  :MrKi;AV. -/    vUn.m  a'll.^l  ,n,  hhalf  of 

Crom-ej-'HiilOhtfii'ii  n:y"iiti''l. 
IJv  Mii.  IJoYi>i:.N. 

Q.  The  (jneMion  ibat  wa>i  [imjiuiniilcfl  to  yoii  at  the  time 
thi^  diciiesion  arose  was  this :  i!o  yni  know  of  any  ptrcit't  polit- 
ical organization  in  the  county  of  Alanianeo  known  an,  the  "Kn 
Khix  Klan,"  the  "AVbite  Ib-otberhoiHl,"'  the  "  <,'onstitntional 
I'd  ion  Guard,"  and  the  "  Invisilde  Empire"?     A.  I  do  not. 

Q.  I  asked  yon  some  (piestions  ae  to  wliat  day  voii  were  in 
Graliani   that  week.     You  have  had  ^ime  to  retleet  upon  tlie 
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matter  and  you  can  perhaps  answer  it  more  distinctly  now  ? 
A.  Do  you  mean  previous  to  the  lianging  ? 

Q.  I  understood  you  to  say  that  you  had  i*egalar  appoint- 
ments in  the  town  of  Graliam  for  Tlinrsdays  andSaturdays^and 
that  you  as  deputy  or  you  brother  as  principal  sheriff,  attended 
those  days.  Can  you  tell  us  with  certainty  on  which  day  you 
were  there  ?  A.  I  cannot  any  more  than  it  is  n)y  impression  I 
was  there  on  Thursday. 

Q.  You  cannot  give  any  more  information  than  you  gave 
when  you  were  asked  before  i     A.  I  cannot. 

Q.  I  undei'stood  vou  to  say  tliat  earlv  on  Sunday  vou  eot  the 
information  that  Outlaw  was  hung  ?  A.  Yes'  sir,  it  was  eight 
o'clock — I  suppose  about  that  time. 

Q.  I  ask  you  whether  yon  went  that  morning  to  Graham  or 
at  any  other  time  that  week  I     A.  I  did  not  go  that  morning. 

Q.  How  did  it  happen,  as  you  were  deputy  sheritt'  of  the 
county  and  did  the  main  business,  that  when  vou  had  been  in- 
formed  of  such  a  crime  as  that  you  did  not  go  to  Graham  and 
inquire  into  that  matter  aii<l  endeavor  to  apprehend  the  felons  ? 
A.  The  shcrift'  went  himself.  We  were  l>oth  living  at  the 
same  place.     He  went,  and  I  thought  one  was  sufficient. 

Q.  You  thought  one  was  ampler     A.  Yes,  sir. 

Q.  You  tell  the  court  that  one  was  ample  for  all  such  pm*- 
poses  ?     A.  I  thought  tlie  slierili*  was  the  main  one  to  go. 

Q.  You  thouglit  tliat  it  neeckHl  wo  one  but  the  sheriff  to  ap- 
prehend tliese  men  i  A.I  tliouglit  there  were  otlier  deputies 
over  there  and  tliat  he  could  get  them  if  he  needed  assistance. 

Q.  That  was  tlie  reason  you  did  not  go  {  A.  That  was  one 
of  the  reasons.  I  had  ct-inpany  at  my  house  and  that  was 
another  reason  I  did  not  go. 

Q.  Was  there  any  other  ?     A.  None  that  I  remember  now. 

Q.  What  is  your  full  christian  name  ?     A.  William  James. 

Q.  Do  you  live  at  a  place  called  Andrews  ?     A.  No,  sir. 

Q.  I  understand  vou  to  state  to  this  court  that  vou  are  not  a 
member  of  any  one  of  these  secret  organization  ?    A.  I  am  not. 
Q.  And  never  have  been  ?    A.  And  never  have  been. 
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Q.  I  understand  you  distinctly  to  cay  yon  know  of  no  such 
organization  in  the  county  of  Alamance?  A.  Not  to  my 
knowledge. 

Q.  It  has  been  alleged  here  that  the  superior  courts  were 
regularly  held  during  the  year  1870.  I  ask  you  if  there  was 
any  grand  jury  impanelled  in  tliat  court  in  tlie  fall  term  of 
1870  ?    A.  No,  sir. 

Q.  Do  you  know  the  reason  ?  A.  The  jury  summoned  was 
challenged  by  the  solicitor. 

Q.  Why?  A.  For  some  irregularity  about  the  drawing 
of  it. 

Q.  Do  you  know  who  made  this  irregularity  ?  A.  That  was 
done  by  the  commissioners  of  the  county. 

Q.  You  do  not  know  whether  any  one  of  theiri  belougeil  to 
these  organizations  ?     A,  I  do  not. 

Q.  "Who  was  at  your  house  on  Satnrtlay  night  or  at  the  lioutK? 
of  the  sheriff  where  vou  and  he  lived?  A.  There  was  noboilv 
at  my  house.  Tliere  was  a  gentleman  and  lady  on  their  return 
from  Tennessee,  came  there  earlv  that  inornin<2:  from  the  train. 
They  were  at  my  house  wlicii  tlie  messenger  came  there. 

Q.  Were  vou  at  vonr  l)rotlier"'s  tliat  Satnrdav  n\*A\t  ?  A. 
No,  sir. 

Q.  You  saw  him  on  Sunday  morning?     A.  Yes,  sir. 

Q.  Where  did  you  see  him  (  A.  I  saw  him  at  tlie  office  or 
store  that  we  have  tliere. 

Q.  Who  else  did  vou  sec  there  that  Satnrdav  ni<rht — tell  us 
the  names  of  all  the  persons  that  vou  saw  on  tSaturdav  nie:lit. 
and  at  what  time  of  the  nii'lit  vou  saw  them  and  all  vou  saw 
on  Sunday  morning?  A.  I  do  not  remember  who  J  saw  on 
Saturday  night. 

Q.  As  near  as  you  can.  You  must  rect')llect  some  of  them? 
A.  I  do  not  remember  who  I  saw — any  particular  one  on  Satur- 
day n^ght.     I  do  not  remember  any  person  at  all  now. 

Q.  You  tell  this  court  thefi  that  you  have  no  recollection  of 
seeing  any  person  at  your  house  or  your  brother's  on  Saturday 
night,  except  the  persons  that  belonged  there  ?    A.  I  do  not 
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think  I  did.  I  don't  remember  ot  seeing  anylx)dy  but  eonic  of 
the  family  tliat  lived  on  the  hill.  I  do  not  think  I  saw  any  of 
them  after  dark  when  I  quit  business. 

Q.  It  was  before  dark  i  A.  I  do  not  ixjmomber  who  was 
alx>ut  the  store  in  the  dav  time. 

Q.  You  cannot  remember  an v  hudx  i  A.  I  have  no  distinct 
recollection. 

Q.  Xow  come  to  Sunday  nionun<r?  A.  I  do  not  remember 
auybo<ly  but  the  gentleman  tluit  I  spcjik  of,  from  Tennessee — 
Mr.  Leith.  lie  came  to  mv  house  and  1  made  some  arrau'ire- 
ments  for  liim  to  go  home.  After  I  made  tbat  I  do  not  remeni- 
l)er  that  I  Siuv  anvbodv  but  the  messen<i:er  tliat  came  over — Mr. 
Andrews. 

Q.  How  soon  after  he  left  di<l  vou  see  anvbodv  and  who  was 
it?     A.  I  do  not  remember  how  so«»n  it  was.     It  was  Sunday 

« 

and  1  staved  in  mv  house  tliat  dav.     I  <lo  not  remember  of  an v- 
*  •  •  • 

bodv  cominic  in  after  Mr.  Leith  left. 

Q.  You  do  not  remember  anvbudv  comin<r  in  and  vou  do 
not  recollect  ot*  i^oinii:  out  and  scciui'  anvbodv  i  A.  I  do  not 
reuKMuber  just  now  of  anv  r)ers<»n  ]>articularlv  that  I  saw. 

Q.  I  will  ask  you  another  question.  Have  any  persons 
wearinii:  what  is  known  as  the  *']\u  Kliix  Klan''  dismiise  ever 
been  at  your  housed  A.  I  saw  a  party  one  m'ght,  lait  I  don't 
know  whether  thev  called  themselves  "•  Ivu  Klux."'  Thev  were 
disii:nised. 

Q.  A\"hen  was  tliat  i     A.I  do  not  remember  when  it  was. 

Q.  [By  the  Chief  Justice. )  Was  it  l)efore  or  after  Outlaw 
was  hung?     A.  It  was  before. 

Q.  How  long  before  i  A.  Several  months  I  think.  I  can- 
not speak  postively  as  to  the  time,  but  my  inq>ression  is  it  was 
several  months  before  he  was  hung. 

Q.  IIow  many  were  there  i  A.  think  there  was  twelve  or 
thirteen. 

Q.  What  sort  of  disguises  did  they  have  on  i  A.  They  had 
on  white  gowns  or  something. 
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Q.  How  about  tJie  licad  and  fiice  ?  A.  Tlieir  faccfl  were  Iiid 
so  that  I  could  not  see  any  of  their  Inc-es. 

Q,  Did  they  Iiave  any  tiling  like  liorits?  A.  I  think  there 
wei^e  probfthly  sonic  few  had  liorns  or  soiiiothing  stiekiiijr  ont. 

Q.  What  were  they  engngod  in  when  voti  saw  thenii  A. 
Tliey  iverc  standiTig  at  my  <ioor. 

Q.  "Were  they  on  lior«!ha<:k  or  on  font  t  A.  They  were  on 
foot. 

Q.  Did  they  t;ilk  ti>  you  I  A.  Thoy  said  sonictlrinti;  to  ine 
- — ai>ked  mo  eome  I'l-w  t]nt'-4iiiii!^. 

Q.  Do  yon  tell  tlii.->  t'ourt  that  yi»n  did  not  recognize  the 
voiee  of  one  of  the'.ii ;     A.  1  c]iii  not. 

Q.  AVhic-li  way  did  they  ^o  from  yonr  honse  whej)  they  left ; 
A.  They  went  down  the  hill  tow.'injs  the  fiiet"iy-^>iit  tliat  way. 
I  d(i  n"t  know  where  tlii'v  went. 

Q.  Tliey  went  towards  wlii.se  factory';  A.  It  Idonged  to 
Mnrray  lin.thers- W.  .1.  A  A.  Murray. 

Q.  Tliey  went  down  tiiw:n-ds  your  fai;tory  i     A.  Yes, 

Q.  Do  you  know  \vlictlK-r  Ihuy  went-  to  the  factory  ?  A. 
I  do  know.  I  neviT  sa\i  tiK-iii  afu-r  tliey  ;;i)t  outside  of  the 
■ratcoftheviird. 

Q.  They  wer,.  insi.le  of  the  yard  ;     A.  Ye^.  sir. 

ii.  Where  WHS  y..iir  hn.lli,;'  llicn  -wai^  he  high  shcritf  ai 
that  time;     A.  Yes,  sir. 

Q.  Where  was  ho  ihen  i  A.  lie  was  at  home  I  Hiijiiiose.— 
lie  was  not  at  my  honse. 

Q.  How  far  tViiin  yuni'  houjK- ;    A.  Aliont  two  liniulred  yards. 

Q.  Do  yon  know  wiietliei-  they  went  to  his  liou&ei  "a.  I 
■do  not, 

Q.  Do  yon  tell  this  court  you  uovit  e;iw  any  men  disguised 
except  that  one  time  ;     A.  Never  lint  that  one  time. 

Q.  Yon  tliink  that  was  several  months  before  Chitlaw  was 
Imi^r;  A.  1  think  so — I  eannot  ho  positive  about  it.  My 
iinproEsion  is  it  was  sonio  time  before. 

Q.  What  did  tliey  coiue  to  yonr  house  for  ? — tlo  you  know  i — 
A.  I  do  not  know. 
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Q.  They  did  not  give  you  any  infonnation  of  what  they  came 
for  ?     A.  No,  sir ;  none  that  I  learned. 

Q.  They  just  came  in,  wanted  nothing  and  went  oiF?  A. 
Thev  asked  for  some  water  ; — that  is  all  thcv  asked  for. 

lie-direct  exam  inatian 

By  Mk.  Grah.v^i. 

Q.  In  regard  to  the  fall  tenii  of  the  court  in  1870  :  when 
did  tlie  judge  get  there  i     A.  He  got  there  Tuesday. 

Q.  He  did  not  come  on  Monday ;  and  when  he  went  into 
court,  you  »ay,  the  solicitor  challenged  the  array  of  jurors? — 
A.  Yes,  sir. 

Q.  Upon  the  ground  that  there  had  been  an  informality  in 
the  drawing  of  the  jury  i     A.  That  is  what  I  understand. 

Q.  Was  it  in  this,  tliat  in  the  law  requiring  jurors  to  be 
<lrawn  from  the  tax-payers  of  the  year  they  had  bc*en  drawn  in 
this  instance  from  tax-payers  oi  the  year  with  the  exception  of 
one  township  and  that  in  that  township  the  county  commis- 
sioners did  not  attend  to  it  and  thev  took  the  old  list  of  the 
)>revious  year  and  jiut  that  in  i  A,  Tliat  is  what  I  imderstood 
was  tlie  objection. 

Q.  The  judge  held  that  he  could  not  constitute  a  grand  jury 
by  reason  of  that  2     A.  Yes,  sir. 

(J.  Was  the  contrary  view  urged  upon  him  and  did  the 
court  adjourn  over  to  give  him  time  to  consider  i     A.  Yes,  sir. 

Q.  Tlie  court  adjourned  till  Wednesday?     A.  Yes,  sir. 

Q.  The  matter  was  then  decided  by  him,  at  the  instance  ol 
the  solicitor,  that  he  could  not  have  a  lawful  grand  jury  and  on 
that  account  the  court  was  adjourned — at  least,  he  went  on  to 
make  orders  and  nothing  else  ?  A.  He  did  all  the  business 
that  could  1)0  done  without  a  jury. 

Q.  Was  the  judge  Tourgee  and  the  solicitor  Mr.  Bulla? — 

Q.  I  will  ask  you  whether  the  relations  between  the  white 
and  the  black  population  at  that  or  any  time  were  friendly  as  a 
general  thing  ?  A.  I  think  as  a  general  thing  the  relations 
between  the  two  races  were  good. 
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Q,    Were    or    were   not  tlie  black  people  employed  bv 

the   whites  either  in  the  way  of  laborere   under  the  direcr- 

tion  of  white  men   or  as  rentors  all   over  the   country  ( — 

A.  Yes,  sir,  they  were  employed  in  different  ways,  some  for 

standing  wages,  some  employed  for  a  ]>art  of  tlic  crop,  and  some 

^nted  land  and  worked  it  on  their  own  hook. 

Q.  Was  there,  as  a  gdveral  thing,  any  unsafety  to  Wack  or 
vhite  men  on  account  of  their  political  opinions,  as  far  as  you 
liave  any  knowledge  ?  A.I  have  no  knowledge  of  anything  of 
the  sort,  if  there  was  anything. 

Q.  In  relation  to  your  not  going  to  (Traliam  on  the  day  that 
yoTi  heard  of  the  death  of  Outlaw,  had  vou  any  motiye  in  not 
going  to  evade  any  duty  that  belonged  to  you  as  an  officer  of 
tko  coimtv?  A.  None  at  all.  I  thought  it  was  the  duty  of  the 
coi"oner.  I  think  it  may  have  been  the  duty  of  the  sheriff  to  let 
tho  coroner  know,  il  lie  had  not  found  out,  to  have  aji  inquest 
<>^X^T  him.  I  thought  the  sheriff  was  sufficient  to  attend  to  that 
^^^  illness. 

^Ir.  I30YDEX.  I  would  like  to  ask  the  witness  another 
V^ostion. 

The  CIIIEF  JUSTK -E.     You  can  do  so  by  consent  of  the 

^fr.  GRAHAM.     I  have  no  objection. 

tjV  Mr.  BoYDKN. 

^.  You  say  tliat  these  disguised  men  came  to  your  house. 

'^^^  that  w^  after   the  law  was  passed  making  such  things  in- 

^^*table,  why  did'nt  you  arrest  them,  you  being  deputy  sheriffs 

^-    I  think  it  was  before  I  knew  anythino;  of   that  law  that 

-^^ev  were  at  my  house. 

^^^  Q,  Ton  say  it  was  two  or  three   months  before  the  death  of 

^     'Utlaw  ?     A.  It  might  have  been  longer  than  that.     I  do  not 

^ow  exactly  the  time  they  were  there. 

The  CHIEF  JUSTICE.     What  day  was  it  that  Outlaw  was 


,^  ^r.  GRAHAM.     I  understand  it  to  have  been  the  26th  of 
^ebniary,  1870. 
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Mr.  SMITH.  The  act  making  it  a  felony  to  g6  disguised 
and  masked  was  passed  April  12,  1869. 

Jesse  Gant  a  ^tmincss  called  oii  hehalf  of  the  Managers 
helnrj  duhj  swoni  Ustijied  asfolloics. 

By  Mr.  Gkaham. 

Q.  Arc  you  a  citizen  of  Alamance  ?     A.  Yes,  sir. 

Q.  And  von  have  lived  tliere  all  yonr  Hie  ?     A.  Yea.  sir. 

Q.  Have  yon  been  a  pul)lic  officer  either  of  Orange  or  Ala- 
mance?    A.  Of  both. 

Q.  How  long  since  yon  iirst  occiipied  a  public  ])osition  I  A. 
I  suppose  I  have  been  somewhat  in  public  life  for  forty  years- 
or  more. 

(J.  Do  you  know  the  people  of  the  county  pretty  exten- 
sively ?  A.  I  used  to  think  there  Avas  scarcely  a  gi*own  man 
in  Alamance  or  Orange  but  what  I  knew.  My  business  was 
that  of  conBtal)le,  sheriff  or  chairman  of  the  county  court. 

Q.  How  long  were  you  chairman  of  the  county  court?     A. 
I  do  not  recollect,  but  pretty  much  ever  since  184:2,  most  of 
the  time. 

Q.  Up  to  when  ?     A.  Up  to  two  or  three  years  ago. 

Q.  When  the  government  was  changed.  A.  I  was  even 
apj^ointed  a  magistrate  then  ;  for  the  purpose  of  going  into 
that  j)osition,  1  was  appointed  by  Governor  H olden  when  he 
was  ])rovisioiuil  governor,  and  I  accepted  the  office. 

Q.  You  held  it  until  the  constitution  was  changed  i  A. 
Yes,  sn-. 

Q.  Have  yen  been  a  county  commissioner  since  ?  A.  I  was 
elected  but  I  did  not  go  in.  There  was  a  gentleman  who  was 
ready  to  take  the  office,  and  I  did  not  get  it. 

Q.  You  were  considered  to  be  under  disabilities  ?  A. 
Yes,  sir. 

Q.  Witli  the  actjuaintance  you  have  with  the  people  of  the 
county,  I  desire  to  ask  yon  to  state  to  the  court  whether,  as  a 
general  thing,  there  is  any  unsafety  to  the  persons  of  the  black 
people  or  white  people  in  the  county  on  account  of  their 
politiciil  opinions?    A.  JMj  opinion  is,   that  they  were  not 


TKIAL  OP  WILLIAJkt  W.   lIor.BEJf.  485 

iinsnfe  as  to  Any  ])oIiticAl  indttere.  Tt  ib  tnic  titcre  was  Bomo 
lawlessness  yoing  on  jit  times  vo  knew  notliing  about,  but  my 
iniprussioii  iri  that  tlicrc  v&n  no  man  need  npprelicnd  danger 
I'roin  any  politiea!  matter  tliat  was  iiji,  an  I  iinderKtnnd  it- 
Tliat  is  a  more  0]»inioii  however, 

Q.  Wliat  township  of  tho  comity  do  yon  live  in  i  A.  In 
iiuinhcr  5 — Vtmcett':)  townsliip. 

Q.  Are  yon  iUfjiiainted  tliroujrh  thiit  part  of  the  connty  a& 
■well  :is  the  county  ;jonend!y  i     A.  Ye?,  sir. 

Q.  ytate  whether  nr  ni>t  the  eolorfd  iieoplc  were  ■p.nicr.dly 
onijaged  in  Iiiisines:?  assoeiations  witli  tlio  white  people  '.  A. 
I'es,  sir. 

Q.  To  the  extfiil  of  helng employed  either  as  lahorer?,  work- 
ings tor  wiiges,  <ir  for  w  i=h!ire  of  the  crojia,  or  lis  i-enters  nf  land ; 
A.  That  was  their  imsineps  fiuneraSly.  For  a  laryo  portion,  T 
give  tho  hlaeks  ;^eut  credit  tVir  tlieir  mrninei'  nf  cimdni-tin;:; 
thenijielvcs  in  my  nelj^hhorhood  uf  lato  yoiirs.  Fur  a  timoiifler 
the  enrrender,  there  waa  S'.inic  eteidinij  ff'in^  on,  Imt  there  ic 
very  little  of  it  now, 

Q.  Alxmt  the  time  this  nnfortniiate  niisn  Onthnv  was  nmr- 
(lercd  was  there  anythin,:f  like  hostility  hetweeii  the  whites  and 
the  lilaeks  on  uccmmt  of  pnlitit-M^  A.  Tt  was  idl  peace  and 
<piiet  in  my  nviirhhorhood. 

(}.  AVhat  is  Yonr  ajrei  A.  I  am  sixty-eifrht,  or  will  he  in  a 
few  days. 

Q.  AVerc  you  arretted  hy  these  Kirh  men?  A.  I  suppose 
it  was  the  Kirk  men.  They  looked  like  soldiers— had  on  the 
;pn'h  of  iwihhere.  Some  of  them  were  white  and  fionie  Iiku-k^ — 
there  was  one  black  man. 

Q.  The  hlaeks  M-ere  weariuj;  the  soldiers  ^-Jirb  <  A.  Yes, 
Kir. 

Q.  Reeniited  in  the  county,  or  did  they  ci>me  from  Teniies- 

^vw !     A.  I  midcrstood  fi-om  the  hlaekri  about  me  tliat  tluD  was 

■r»  black  man  raised  by  a  man  of  the  name  of  Crnwtord,     lie 

-*=aaid  lie  know  me  very  well ;  bnt  there  arc  many  black  men  I 
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do  not  know.    It  was  very  well  understood  tliat  lie  was  raised 
there  in  the  neighborhood. 

Q.  lie  was  a  soldier  and  soldiering  it  about  with  these  other 
men  ?  A.  Yes,  sir. 

Q.  Where  did  they  come  upon  you  ?  A.  They  met  nie 
between  High  Falls  Factory  and  my  house,  which  are  a  little 
over  a  quarter  of  a  mile  apart. 

Q.  Narrate  what  took  place  ?  A.  Shall  I  state  the  condition 
I  was  in  at  the  time  ? 

Q.  Yes.  A.  I  was  unfortimate  in  the  spring  or  early  pai-t 
of  the  summer,  in  being  overturned  in  a  wagon  and  getting 
caught  under  il.     I  knew  nothing  for  some  half  hour. 

Q.  You  were  very  much  disabled  ?  A.  I  was  apparently 
killed ;  I  suppose  I  Ijreathed,  but  afterwards  I  came  to.  I 
was  in  bed  tor  about  two  weeks,  but  I  was  not  able  to  even 
to  turn  myself  for  part  of  the  time  in  bed  without  aid  from  my 
Ikuiily.  I  got  out  of  bed,  and  after  a  few  weeks  was  able  to* 
walk  about  tlie  house.  But  I  got  tired  staying  about  the  house, 
being  used  to  take  a  good  deal  of  exercise,  and  I  concluded  I 
woukl  walk  down  to  the  factory  and  did  so.  I  remained  there 
awhile  and  then  concluded  I  would  go  back  home.  AMiile  I 
was  sitting  on  the  piazza  at  the  store  at  High  Falls,  these  sol- 
soldiers  passed  along  with  a  nigger  with  them.  They 
stopped — they  did  not  know  me,  I  suj^pose.  I  do  not 
know  they  were — but  I  suppose  there  "were  what  were 
called  Kirk's  men.  There  was  frequent  passing  along 
there  to  Caswell — a  good  many  going  and  coming.  I  asked 
them  if  they  were  going  to  Caswell.  One  of  them  said, 
*'  That  is  what  we  think  of  doing."  I  supposed  from  what  took 
place  they  went  to  my  house  for  me  and  then  they  had  come 
that  way  and  were  on  the  way  to  Yancey ville.  My  family 
told  me  they  liad  been  there.  As  I  went  home  and  got  about 
two  hundred  yards  from  the  factory,  marching  on  slowly  up 
the  hill  I  met  these  men,  and  one  ot  them  in  front  said, 
**IIalt!"  I  did  so.  It  did  not  take  me  long  as  I  could  not 
jnuch  moi-e  than  move  anyhow.    I  stopped.     Said  he,  "What 
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is  yoar  name  V  I  said,  "My  nnme  is  Grant."  lie  said,  "That 
is  the  veiy  one."  They  relied  npon  the  nigger  mostly  r8  he 
T>elonged  around  there.  lie  said  to  the  nigger,  "  Are  you  cer- 
tain ?"  He  said,  "  Yes,  I  know  Mr.  Gsnt,  I  have  worked  for  - 
him — I  know  he  is  the  man."  I  said,  "  Yea,  I  am  the  man, 
but  whatj's  it  that  yon  want — let  «8  know  something  about  it  ?" 
The  corporal — they  called  him  corporal — said,  "  You  liave  got 
to  come  to  can?p  wifli  us,"  I  said,  "I  am  in  a  very  jwor  fix  to 
"go  to  camp;  I  am  just  making  my  way  home  to  bed."  He 
eaid,  "  Yon  will  have  to  come  with  us  to  camp,"  I  said,  "  I 
"  <lon't  feel  able  t(>  go,  but  if  yon  siiy  I  niuat  go,  I  eliall  not 
"offer  any  resistance — of  coiufio  I  ]uust  try."  lie  said,  "Do 
yon  want  to  ride  i"'  I  said  '"  It  is  ride  or  tote,  one  or  the 
"  other — I  can't  walk."  Then  be  detailed  two  or  three  men  to 
accompany  me  to  my  house  and  they  followed  me.  I  went 
into  the  room  to  put  on  a  coat  an<l  tbcy  dodged  around  })eep- 
ing  in  the  windows.  I  got  rcaily.  I  was  po  t-ituated  that  I 
had  nothing  but  a  young  horec,  all  the  otlior  horses  and  inulea 
were  ont  of  tlie  way.  He  «:is  got  up.  I  was  in  a  poor  condi- 
tion to  ride  on  hoi"seliack.  I  was  badly  diseased  and  this  was  a 
young  horee,  not  fit  for  me  to  ride  on.  ]bit  I  managed 
to  get  on  anil  tlion  we  went  on  until  wt  got  within 
Imlf  a  mile  of  tlic  camp.  I  said,  "Men,  you  all  being 
strangers  liere,  is  it  possible  that  yon  go  ont  and  arreat 
strangers  in  the  comitry  without  a  list  of  those  you  are  to 
arrest  V  ( )ne  Fiiid,  "  I  think  I  have  got  a  list  with  me,"  and 
run  his  hand  into  liis  pocket  and  pulled  out  a  little  strip  of 
p.ipcr  alwut  as  long  n.s  your  finger.  He  did  not  pretend  to  trj' 
to  read  it,  but  bo  htnided  it  to  a  smaller  soldier,  and  he  looked 
at  it  and  Iwgan,  "  Y— a— u'* — and  there  he  stuck.  I  said, 
"that  18  a  bad  start  for  <iant ;  ycui  had  better  let  nie  look  if  yon 
cannot  make  it  out."  He  han<lcd  it  ti>  me  and  it  was  written 
in  lai^,  legible  letters,  '■  Job  Faucett."  I  said.  "  men,  is  this 
the  man  you  are  after  (  He  said,  "Yes,  that  is  the  name." 
I  said,  "Men,  I  know  Mr,  Faucett,  be  lives  up  the  creek,  five 
or  six  miles.     He  is  a  young  man  of  twent;--tliree  or  twenty- 
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four  years  old."  lie  then  went  round  cursing  tlic  nigger  fol* 
awhile  for  getting  him  into  a  scrape,  and  then  he  said,  "  Old 
gentleman,  I  reckon  you  can  go  back  home."  I  said  "  I  reckon 
the  old  2:entlenmn  won't  do  anvthin<i:  of  the  kind.  I  am  not 
of  that  soi-t.  When  I  undertake  to  do  a  tiling  I  do  it,  and  I 
am  going  to  camj)  to  see  how  this  matter  is."  I  went.  I  knew 
teome  of  the  otKcers  and  when  I  got  near  tlie  camp  and  they 
Haw  wlio  it  was,  T  think  there  was  more  cursing  tlian  I  have 
heard  for  a  good  while — cursing  the  niggin*  and  cursing  the 
white  ones  and  all,  as  they  said,  for  '^taking  the  niost  respectahle 
man  in  the  county'' — thouirh  1  did  not  chiim  it  at  all.  The 
officers  discharged  me  and  I  came  hack. 

Q.  At  the  camp,  did  vou  pee  any  soldiers  i  A.  Yes,  sir.  1 
staved  there  a  few  minutes. 

Q.  What  sort  of  discipline  seemed  to  prevail   among  tlichi  i 

Mr.  l^OYDEX.     1  do  not  think  that  is  evidence. 

Mr.  GIlAIlA^r.  We  charms  that  they  were  men  utterly 
without  character  and  W(U'e  lawless. 

The  CHIEF  J  I'STICE.     The  questiim  is  competent. 

Q,  What  s<u't  of  disci])line,  if  any,  Ava^^  there  ^  A.  Just 
al)Out  as  nnich  as  you  Would  eN])iH-t  among  a  p:ircel  of  vagabonds. 

Q.  Was  there  anything  like  discipline  or  order  i  A.  When 
I  talked  with  them  tliey  were  the  most  ignorant  and  stu]>id 
creatures  I  ever  talked  with,  either  Avhite  <'r  black  men — the 
soldiers.  The  officers  seemed  to  be  pretty  slirewd  men.  Tlie 
officers  treated  Uie  with  respect. 

Q.  Thev  did  not  oiler  a'ou  anv  indiixnitv  mIicu  vou  went  to 
camp  and  found  you  to  be  the  wrong  man  (     A.   Xo,  sir. 

Q.  You  have  been  acquainted  with  courts  of  justice,  and  I 
will  ask  if  they  were  such  a  force  as  would  be  selected  to  keej) 
the  ])eace  as  police  ? 

Mr.  BOYDEX.     I  do  not  think  the  question   is  competent. 

Mr.  GRAHAM.     We  withdraw  it. 

Q.  [By  the  Chief  Justice.]  They  Mere  all  in  uniform  ? 
A.  Yes,  sir,  black  and  M'In'te. 

Q.  In  your  long  experience  in  that  county  did  you  ever  know 
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f  any  reftietancc  to  an  officer  of  the  law  at  any  time  i  A.  No, 
^B  r,  not  in  inany  years.  I  have  been  ret^isted  mysoli  in  some 
£  m^Bstanccs  as  long  as  thirty  or  forty  years  ago,  to  some  small 
tii-izxtent.  I  have  made  some  inquiry  as  to  that  matter  both  from 
-a-  "I  loriifs,  deputies,  constal>les  and  oilicers,  how  they  were  acting 
■.  'm,  id  wliether — 

Q.  We  do  not  care  for  their  declarations  i     A.  1  have  heaixl 
none  and  seen  none*. 

Q.  I  want  to  know  wlictlicr  tlierc  was  any  to  your  knowledge, 
■V  resistance  to  the  autlioritv  of  the   law  in   the  county  of 
laniance  for  several  years  iiefore  these  troops  eame  i     A.  No, 
^,  not  at  all.     I  ])elieve    I   could   now,  old   as   1    am,  go  and 
ec'ute  a  proeess. 
ii.  Without  summoning  anyho<ly  to  your  aid  (     A.  Yes,  sir. 
Q.  Arrest  anylKMly^     A.  Yes,  sir,  I  think  so. 
Q.  Were  the   courts   of  vour   countv   re^c^darlv  heldi     A. 
*--^  1  icv  were  all  the  time. 

Q.  At  the  usual  tinu'r>i!     A.   X  portion  ot*  the  business   was 
^^  ^  kf  (loue  at  the  last  term  of  the  court.     There  Wiis  no  iurv. 

<2«  The  judge   and    solicitor  managed   that  i     A.  Yes,  sir, 
^*^rc  was  some  mi>haj>  aluiut  that. 

<»>.  Ailer  argument  tluy  refused  to  hold  couil  ^     A.  Yes,  sir. 

Q.  Was  there  the  u>ual  state;  of  peace  and  <piietness   in  the 

^*^*lmtry  prior  to  this  killing  of  Outlaw,  and  uj)  to  this  time  for 

^^  Veral  years  if     A.  Yes,  sir,  as  mueh  so  as  i  have  ever  seen  at 

'i^v  age  of  my  life.     iVo]>le  are   as   disj)osed  to  abide   by  the 

^\vs  of  the  countrv  an(l  vield  obedience  to  the  authorities  as  at 

^^  V  time. 

IJ.  These  men  dignitie<l  you,  you    say,    as  being   "the  most 

*?fcpectable  man  in  the  county.''     In  view  of  that,  I  ask  you 

lether  there  luis  ever  been  at  anv  time  anv  resistance  either 

the  laws  of  congress  or  the  policy  of  congress   on  the  pirt 

iiny  portion  of  the  population  so  far  a.s  you  know,  or  of  the 

w-8  of  the   state?     A.  Not   within   my  knowledge;  I  don't 

nk  there  has, 
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Q.  You  have  paid  your  taxes  regularly  to  the  federal  gov- 
ernment and  to  the  revenue  officers  ?    A.  Yes,  sir. 

Q.  And  your  state  taxes  ?    A.  Yes,  sir. 

Q.  Has  tliere  been  any  resistance  to  the  collection  of  the 
revenue  t    A.  None  in  the  world  that  I  have  heard  of. 

Q.  Has  there  been  any  attempt  by  violence  to  control  the 
votes  of  either  white  or  black  politicians  ?  A.  Not  that  I  ever 
Iieard  of. 

Cross-Examination. 

By  Mr.  Boydi-:x. 

Q.  You  have  been  asked  whether  you  have  heard  of  any 
resistance  to  the  lawful  authorities  ? 

Mr.  GRAHAM.    I  asked  him  if  he  knew  of  any. 

Mr.  BOYDEN.  He  has  been  telling  what  he  has  heard  in 
his  answer  time  and  time  again. 

Mr.  GRAHAM.  The  questions  I  asked  him  were  if  he 
knew  of  any  efforts  to  control  votes,  or  if  he  knew  of  any 
violence  to  anybody,  if  he  knew  of  any  resistance  to  the  law. 
I  confined  my  questions  to  what  he  knew. 

The  CHIEF  JUSTICE.  I  so  understood  the  counsel,  but 
the  witness  took  the  privilege  of  stating  further. 

Mr.  BOYDEN.     Without  objection. 

Mr.  GRAHAM.  I  called  the  attention  of  the  witness  once 
or  twice  to  the  fact  that  I  was  asking  for  his  knowledge,  and  if 
the  gentleman  did  not  make  any  objection  that  is  not  our  fault. 

Mr.  BOYDEN.  We  have  no  objection  to  statements  com- 
ing in  of  hearsay  if  we  have  the  right  to  put  in  the  same  testi- 
mony. 

The  CHIEF  JUSTICE.  I  do  not  think  that  the  fact  that 
the  witness  did  not  properly  respond  to  the  questions  wi'l 
admit  of  the  introduction  of  hearsay  evidence. 

Mr.  BOYDEN.     Then  I  take  it  for  granted  that  it  is  all  out. 

Mr.  GRAHAM.    If  you  had  any  objection  it  should  have 
been  made  at  the  time. 
By  Mr.  Boydex. 
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Q.  I  Iiare  no  suspicion  tliat  yon  belonged  to  any  of  these 
secret  organizations?    A.  I  never  did. 

Q.  I  fiaid  I  had  no  Biiepicion  tliat  jou  ercr  did.  Bnt  I  nsk 
you  in  the  first  place,  if  you  did  hare  any  knowledge  of  sadi 
organizations?  A.  Only  from  hearsay;  none  ot  my  own 
knowledge. 

Q.  Yon  have  no  jwrsonal  knowledge  of  them  ?  A.  I  ha.vo 
noL 

Q.  Have  you  ever  seen  men  disguised,  going  about?  A.  I 
never  have  at  any  time. 

Q.  TIow  far  do  yon  Jive  from  Graliam  ?  A.  It  is  about  four 
miles. 

Q.  Yon  say  you  live  in  Job  Faucett'a  neigliborhood  ?  A.  I 
live  in  the  towiishii). 

Q,  How  far  from  Faiicctt's  ?  A.  About  four  miles  from 
Chester  Faucett's. 

Q.  Does  lie  hold  any  position  ?  A.  Do  you  moan  ChoBter 
Faucett  ? 

Q.  Yes.  A.  Xo,  sir,  his  mind  is  entirely  done.  lie  hns  no 
mind. 

Q.  TIow  about  Job  Fancctt?  A.  lie  is  a  youngster  just 
g^rown  up,  and  he  is  tiyin^  to  make  some  bread  and  meat  to 
live  on. 

Q.  He  is  in  no  position  !     A.  None  that  I  know  of. 

Q.  Did  yon  see  Outlaw's  body  after  he  was  hung.  A.  I 
I  did  not. 

Q.  You  did  not  go  up  aflcr  yon  liad  he.ii'd  of  it.  A.  Ko, 
sir,  I  did  not  go. 

Q.  How  long  before  were  you  in  Graham  ?  A.  I  deeliire  I 
don't  know.  Sometimes  I  may  go  to  Graham  almost  every 
week,  aud  sometimes  it  would  Iw  two  or  three  weeks.  I  have 
DO  particular  business  that  calls  me  there. 

Q.  "When  you  were  apprehended,  as  you  ha\-e  mentioncil, 
there  was  one  colored  man  who  pointed  you  out!  A.  He  said 
he  knew  me. 

Q.  You  were  earned  over  to  the  camp!    A.  Yes,  sir. 
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Q.  The  officers  treated  you  with  respect  ?  A.  Yes,  sir,  the 
officers  did  not  mistreat  me. 

Q.  They  said  that  you  had  been  aiTcsted  without  any  au- 
thority? A.  Well  the  officere  cui-sed  the  soldiers  a  good  deal 
about  arresting  me. 

Q.  Upon  what  ground  ?  A.  They  alleged  that  they  did  not 
iirr.est  and  bring  in  the  man  they  Imd  gone  for,  and  that  tliey 
had  brought  in  the   "  most  respectable  man  in  the  county."'' 

Q.  In  other  words  they  had  no  authority  to  arrest  you  i     A. 

That  wafi  the  understandiuiJC. 

Q.  As  soon  as  they  got  you  there  you  were  discharged  ?  A. 
Yes,  sir. 

Q.  And  the  officers  cursed  the  men  for  bringing  you  there  ? 
A.  Yes,  sir. 

Wn.Li^ur  lIoLMKS,  a  witness  calhd  (/n  hehalf  of  tlve  Mana- 
get\%  hehuj  duhj  ^iconi  ie^tlfed  asfoUcncs : 

J}y  Mr.  Grailam. 

Q.  Where  do  you  reside  ?  A.  About  two  miles  south  of 
Oraham. 

Q.  What  is  the  township  called  ?  A.  Xuml)cr  7,  Albright's 
townships. 

Q.  What  is  your  age  ?     A.  I  am  upwards  of  seventy. 

Q.  Have  you  been  a  long  time  connected  with  any  public 
omployment  in  your  county  I     A.  A  good  many  years. 

(J.  What  offices  have  you  held  ?  A.  I  was  constable  and 
de])uty  sheriff  for  some  fifteen  or  twenty  yeai-s,  and  after  that 
iicted  ffc  magistrate  for  sevei*al  years. 

Q.  When  did  you  cease  to  be  sheriff?  A.  I  think  I  acted  a 
little  while  after  the  surrender.  I  was  appointed  after  the  sur- 
surrender  and  acted  for  a  year  or  two,  then  resigned. 

Q.  You  had  been  a  magistrate  many  years  before  that  ?  A. 
Yes,  sir. 

Q.  What  are  tlie  relations  between  the  black  and  the  white 
people  in  the  township  in  which  you  live  ?  A.  They  appear 
to  get  on  very  well  in  that  township.  They  appear  to  be 
friendly.    We  employ  them  and  they  get  along  very  well. 


TEIAL  OF  WltlJiM  W.   HOLDEN, 


493 


Q.  "What  are  the  relations  as  to  friendliness  or  otherwise 
Wtiveen  the  t>lack  and  wliite  iicoplo  generally  in  tlie  circle  ot 
yonr  acquaintance,  and  what  vrm  it  before  this  afl'air  of  the 
hanging  of  Ontlaw?  A.  I  think  very  friendly,  they  get  on — 
that  is,  they  employ  them. 

Q.  Ifi  there  any  instance  where  a  colored  man  of  good  char- 
acter lias  fiiiled  to  get  employment  if  he  n])])lied  for  it,  to  a 
white  man,  to  your  knowledge.     A.  Xot  in  my  knowledge. 

Q.  In  piiuie  iTHtjiin'o.-^  ttiey  r.re  mnplored  as  laborers  under 
the  directio!!  of  liic  owner,  are  tiicv  i     A.  Yes,  f^ir. 

Q.  Anil  in  "tiiei-  c:iscs  tticy  rent  land  i  A.  Ye?,  sir,  and 
ciUTV  on  little  iirni.J. 

<i.  A.s  a  gcneiMi  tiling,  50  Jar  as  yoiLr  knowledge  extends,  is 
there  any  danger  in  pnint  of  safety  to  tlie  t'oiorcd  people  in 
that  eonnty  ?     A.  Xot  tr.  my  knowledge,  theiv  is  in)f. 

(J.  I  nie^LiL  lit  tlio  liLise  of  tlie  ocenrraiice  ol  Outlaw's  liangiiig 
or  :iny  time  befniv,  was  there  any  want  of  f-afety  to  tlie  black 
lK-op!e  from  the  wliites  ?     .\.  Xot  to  my  knowJed^i.-e. 

Q.   For  tlie  la-t  i'veyeaiN  sin.-<(tlie  siirrcTclertif  the  southern 
i-^t.nir'i'  of  refist^nice  to  the  an- 
I'liited  State.^  or  the  state,  to 
V  Ivr.uwiedge. 
bv  the  state  and  the   United 


finny  has  tiiere  been  a  single  i 

thority  of  the  law,  either  of  tlie 

your  knowledge.      A.  Xet  to  in 

Q.  Were  t'lo  taxes  e.illeeteil 


iitv  as  far 


your  knowledge 
speak  trom  your  own  knowledge. 
.V.  Yes,  sir. 


Ktates  anthnritie^  in 
extendi  J 

:Mr.  P.OYDEX.     ' 

A.  I  think  they  wf 

Q.  You  paid  your  . 

Q.  Did  you  wiy  your  neiglibm-s  and  friends  paid  theirs  or  not. 

ilr.  BOYDEX.  You  must  speak  of  the  iiidividuale  that 
you  saw  pay. 

Mr.  GRAHAM.  Tiie  counsel  can  bring  the  details  out  on 
tross-exami nation  if  he  desires. 

Q  Yen  say  the- taxes  were  paid  in  your  presence  in  some 
instances  to  the  federal  tax  gatherer  and  also  to  the  sheriif  of 
the  county,  and  it  there  was  any  resistance  by  force  to  the  pay- 
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ment,  it  never  caine  to  your  knowledge  ?    A.  I  know  notliing 
of  it,  if  there  was  ever  any  resistance. 

Q.  Do  you  know  of  any  attempts  by  force  to  control  the 
votes  of  colored  people  or  white  people  there  ?    A.  I  don't. 

Q.  Or  to  scare  them  or  intimidate  them  ?     A.  I  do  not. 

Q.  You  do  not  know  of  a  single  instance  ?     A.  Xot  one. 

Q.  You  generally  go  to  elections  i  A.  I  generally  go  to  the 
elections. 

Q.  And  vote?    A.  Yes,  sir. 

Q.  No  such  occurrence  ha©  taken  place  in  the  county  to 
your  knowledge  ?     A.  Not  to  my  knowledge. 

Cross-examifiution, 

By  Mi\  Boyden. 

Q.  Do  you  know  of  any  secret  political  organizations  in  the 
county  of  Alamance,  either  imder  the  name  of  the  "  Ku  Klux 
Klan,"  the  "  White  Brotherhood,"  the  "  Constitutional  Union 
Guard,"  or  the  "  Invisible  Empire  "  ?     A.  I  do  not. 

Q.  Did  you  ever  see  any  |>erson  since  the  surrender  disguis- 
ed ?     A.  I  did  not. 

Q.  You  have  never  seen  any  of  these  persons  either  riding 
or  walking  with  their  faces  and  bodies  concealed?  A.  I  have 
not  seen  any. 

Q.  What  township  did  you  say  you  lived  in  ?  A.  Allbright'S 
township.  Number  7. 

Q.  Did  you  see  the  body  of  Outlaw  ?     A.I  did  not. 

Q.  You  did  not  go  up  after  you  heard  he  was  murdered  I 
A.  I  did  not  hear  of  it,  I  think,  until  atYer  he  was  buried,  I  am 
not  certain  as  to  that.  I  heard  it  shortly  alter  that — I  reckon 
not  before  Monday. 

Q.  You  think  you  heard  it  as  soon  as  Monday  ?  A.  I  think 
I  did. 

Q.  You  live  about  how  far  from  Graham  '(  A.  About  seven 
miles. 

Q.  You  did  not  go  up?  A.  I  went  up  a  few  days  after 
that — sometime  that  week. 
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Q.  To  wliidi  politicftl  party  did  you  belong!  A.  I  belong 
to  tlie  conservative  jiarty. 

Q.  Yon  eay  tliat  yon  liave  no  personal  knowledge  of  any 
attempt  to  prevent  colored  men  or  white  republicans  from 
voting  t     A.  I  have  not. 

Q.  Have  yoa  seen  pereone  that  had  been  scouiged  or  muti- 
lated?    A.  I  saw  Bomc. 

Q.  Tell  lis  who  they  were?  A.  There  was  a  colored  man 
came  to  ray  house.     He  said  some  black  men  went  out 

Q.  I  do  not  ask  what  he  said.  Did  you  see  any  marks  on 
his  body  !     A,  He  showed  mo  one  I  think  on  his  arm. 

Q,  Did  you  sec  liis  back  ?     A.  I  do  not  think  I  did. 

Q,  Won't  you  try  and  recollect  1     A.  He  said — 

Q.  They  will  not  allow  you  to  tell  what  he  said  at  the  time, 
I  ask  you  what  you  saw,  if  you  did  not  see  his  back  and  if  it 
was  not  terribly  scoured  ?  A.  I  do  not  think  I  did.  I  do  not 
tliink  he  sliowed  me  hie  back. 

Q,  State  whether  hia  clothea  were  bloody — his  shirt!  A,  I 
don't  know  as  they  were. 

Q.  I  want  your  best  recollection  about  it?  A.  I  don't  think 
hia  clothes  were  bloody,  it  was  some  days  atler. 

Q.  State  who  was  along  with  tliis  man?  A.  His  name  was 
Henderson  Coble. 

Q.  Is  he  a  colored  man  or  a  white  man?     A.  Heisacolored 

Q.  Tellnswliowasalong  with  him?  A.  Idonotthink  Uiere 
wag  any  body  with  him. 

Q.  I  thought  you  said  there  was  a  number  of  ])crsi)ns  *  A. 
I  said  he  stated  that  he  had  been  whipped  by — 

Q.  There  was  no  hody  along  with  him  ?  A.  Not  with  him 
when  he  came  to  my  house. 

Q.  Itefore  he  left  did  any  body  come?  A.  No,  sir,  not  any 
body  that  I  know  of, 

Q.  What  members  of  your  family  saw  him  bedde  yonrself  ? 
A.  I  don't  know  as  to  that.  He  was  not  in  the  honee.  He 
jost  come  to  the  yard.     He  appeared  to  be  in  a  horiy  ! 
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Q.  When  wtis  this?    A.  It  lias  been  nearly  a  year  ago. 

Q.  Canyon  tell  what  month  it  was?  A.  In  February,  I 
think,  or  the  first  of  March. 

Q.  February  or  Miirch  ?     A.  Yes,  sir. 

Q.  Have  you  seen  any  other  person  who  had  been  scourged, 
A.  I  saw  one  who  said — 

Q.  I  ask  you  what  you  e^aw?     A.  I  saw  nothing. 

Q.  You  only  saw  tliis  man  i     A,  That  is  all. 

Q.  You  said  you  saw  a  cut  on  the  arm  of  this  man  i  A, 
Yes,  sir. 

Q.  AVhat  sort  of  a  cut  was  it?     A.  He  said — 

Q.  I  am  not  asking  you  what  ho  said.     A.  It  was  a  l)ruise. 

Q.  Describe  it  as  well  as  vou  can?  A.  It  looked  like  it  had 
been  done  with  a  stick. 

Q.  What  sort  of  a  stick,  a  club  or  a  small  stick  ?  A.  It 
looked  somethinii:  like  a  club.     He  said  it  vras  a  club. 

Q.  Did  vou  see  the  body  of  William  Purvear  that  was 
found?     A.  I  did  not. 

Q.  How  far  was  that  from  vou  ?    A.  S.>mc  four  miles  I  reckon. 

Q.  Did  vou  hear  it  was  found  directlv  lii'ivri  A.  I  heard 
of  it  a  day  or  so  after  I  suppose. 

Q.  You  did  not  go  to  see  anything  about  it  i  A.  It  v/as  on 
the  other  side  of  the  river  from  me. 

Ue-I/ircet  KxCa  inin  at  ion, 

Bv  Mk.  Gkauam. 

Henderson  Coble  is  a  black  man  of  i>rettv  irood  cLaracter  ? 
A.  Yes,  sir. 

Q.  He  got  out  a  states'  warrant  to  have  the  man  taken  up 
who  beat  him  ? 

Mr.  BOYDEX.     AVe  object. 

Q.  Did  he  have  some  men  arrested  for  it?  A.  Yes,  sir, 
the  men  were  arrested  from  what  he  said  that  morning — 

Mr.  BOYDEX.     We  object  to  the  answer. 

Q.  Do  you  know  the  fact  that  men  were  alterwards  arrcsted 
and  brouglit  to  the  court  to  be  tried  ?    A.  They  were. 

Q.  Where  are  they  now  ?    A.  A  part  of  them  arc  in  the 
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pcuitcnliftrj-,  those  tliat  did  not  get  away  before  tliey  coiiU  be 
arrested. 

Q.  Were  they  white  men  or  colored  men?  A.  They  were 
colored  men. 

lie-Cfoss  JSKamination. 

Bv  Mu.  D-.Yi.Kx : 

Q,  Do  you  pjieak  of  your  own  knowU'df;e— were  yoii  at  the 
tri:il  f     A.  My  kiiowledi^e  from  what  he  tohl  me — 

Mr.  BOYDEX.  V(m  have  no  ri^'ht  to  tell  wliat  lie  eaid. 
When  you  fipeaV  «t  yuur  own  linowlod;^!  ^ini  have  no  riirhtto 
state  what  anyljody  else  told  ytm. 

Bv  :Mu.  (ji:,\nAM. 
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Mr.  TIDYDKN.     We  ohjcut  to  this  hcresay  testimony. 

(i.  Two  or  three  iither^  in  tlic  i^ariie  eateyory.  Tliey  were 
pretty  i-csi>cctali!o  colored  men  who  suffered?     A.  Yes,  sir. 

Q.  I  do  not  recollect  whether  the  ijuestion  has  been  aakeil. 
AVas  there  peace  and  quietness  in  your  neighlwrhood  in  the  early 
part  ot  1S70  i    A.  As  far  as  I  know  it  was  all  peace  and  qui- 


„^o,«--^^^^*-«- 


.  ^^^^'  ui  3«ne.       .  ,^,,  bctsve^^;;  ^^,  «.  you  ^^ 

^.  ^^^^'^^  ^tt  is  tl^«  t:^;  ana  co--'^  ,    ,  „  abou^ 
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asked  a  favor  of  a  neighbor,  or  on  account  of  political  consitl- 
erations.  A.  None  that  I  know  of,  excej)t  that  it  was  a  phy- 
sician who  refused  to  go  and  see  some  negroes  unless  he  could 
Xiave  some  assurance  of  getting  paid  for  it. 

Q.  It  was  not  because  they  would  not  vote  his  ticket  or  any 
Cubing  of  tliat  sort  ?     A.  Xo,  not  that  I  heard. 

Q.  You  say,  as  a  general  thing,  the  relations  between  the 
"^ivliite  and  black  people  are  friendly  i  A.  Yes,  sir,  in  my 
xieighborhood. 

Q.  Do  vou  know  of  anv  resistanee  to  the  law  there,  eitlier 
't:o  tlie  United  States  laws  in  the  collection  of  whisky  taxes  in 
'onr  part  of  the  county  or  any  other  taxes  under  state  laws  ( 
t.  None  at  all  that  I  ever  knew  of. 
Q.  You  have  been  in  the  habit  of  carrvini'  on  a  distillerv 
^^d  making  spirits  i     A.  Yes,  sir. 

Q.  Did  you  pay  taxes  to  the  public  officer  (     A.  Yes,  sir. 
Q.  Do  you  know  of  any  ]>erson  refusing  the  payment  of  his 
^^xes  in  tlie  county?     A.  I  do  not. 

Q.  Are  the  black  j>eople  generally  em])loyed  by  the  whites 

"Uiere  as  workers  on  the  farms  for  a  share  <^f  the  crops  or  for 

'^ages  and  as  renters  of  land  i    A.  There  is  a  good  many  em- 

ployeil  in  both  ways,  some   as  hirelings,   some   as  croppers — 

^'orking  for  a  part  of  the  crop,  I  mean. 

^.  Do  you  know  of  any  man  being  refused  employment — 
beiiitr  refused  to  be  contracted  with  there  bv  reason  of  the  wav 
"^  voted  i     A.  I  think  I  heard  one  man  sav  that  not  a  nijrirer — 
Q.  It  is  not  proj>er  to  state  what  you  have  learned  from  hear- 
ty.    I  wish  to  know  if  vou  saw  any  transaction   of  the  kind 
yourself — any  refusal  to  give  employment  on  account  of  politi- 
^1  motives  (     A.  I  do  not  know  it.     I  only  know  that  the  man 
forked  there  and  he  left ;  I  have  no  way  of  telling  why  he  did 
*^ve  only  by  askin^;. 

Q.  In  relation  to  the  general  condition  of  the  neighborhood 
^^d  county,  as  far  as  you  know,  was  it  peaceable  as  a  general 
i        tiling  or  otherwise  i    A.  It  was  quite  peaceable,  I  think. 
I  Q.  Do  you  know  of  any  resistance  to  the  officers  of  the  law 
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in  your  county  within  the  last  three  or  tour  years  i    A.  I  do 
not. 

Q.  Xothing  of  the  sort  ?     A.  I  never  heard  any  or  saw  any. 

ilr.  BOYDEX.     You  must  not  tell  what  vou  heard. 

Q.  Do  you  know  of  any  instance  of  resistance  to  a  law  of 
the  United  States  or  to  a  state  law  ?    A.  Xo,  sir. 

Q.  Are  you  in  the  liabit  of  going  out  to  public  places  a  gc»od 
deal  i    A.  Not  much. 

Q.  Are  you  in  the  habit  of  going  to  Graham  frequently  i  A. 
I  don't  go  there  very  often. 

Q.  Do  you  go  to  court  ?     A.  I  always  go  to  court. 

Q.  If  there  was  any  instance  of  resi&tiince  to  the  law  either 
ot  the  T.^uited  States  or  the  state,  it  never  came  to  your  knowl- 
edge i     A.  It  never  did. 

Q.  The  clerk's  office  was  always  open  when  you  went  there 
for  probate  business,  the  proving  of  wills  and  granting  ot  letters 
of  administration  i  A.  It  has  always  been  open  ever  since  I 
knew  what  a  court  was. 

Q.  In  relation  to  the  county  commissioners — they  have  their 
regular  sessions  for  county  Inisine^s  as  usual  ^     A.  Yes,  sir. 

Q.  [By  Mr.  Boy  den].  Do  you  6])eak  of  your  own  knowl- 
edu^e  i  A.  That  is  what  I  sav,  I  Siiw  them  transactini'  busi- 
ness. 

Q.  You  saw  them  in  the  actual  exercise  of  power  perform- 
ing their  duties^     A.  Yes,  sir. 
CrosH-Kcam  iaatioiu 

By  Mr.  Boydex. 

Q.  I  understood  you  to  Siiy  that  you  do  know  of  one  instance 
where  a  man  was  refused  employmcnt'on  account  of  political 
opinions  and  was  made  to  leave  i 

Mr.  GRAHAM.  Xo,  he  did  not  say  that ;  I  object  to  any 
evidence,  unless  the  witness  has  a  knowledcje  of  the  thina:. 

Mr.  BOYDEX.  I  think  it  is  very  clear  that  if  the  man  was 
ckiven  oft*,  and  the  witness  heard  him  say  so,  it  is  evidence  as 
part  of  the  res  gesim. 
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Mr,  GRAII^\.1I.  X  eiibmit  that  nnleee  tlie  witness  vras  pre- 
sent at  the  time  of  tlie  transaction,  it  is  not  evidencf. 

Q.  Wlmt  was  t!ic  ans\ver  you  {pive  to  the  question"!  Yon 
were  asked  if  you  knew  of  any  body  beinjj  turned  oil' o:i  nceount 
of  his  pohtiml  opinions.  I  do  not  reeollect  wliat  yon  Baid  ; 
A.  I  E.iid  I  knew  of  one  from  heai-say. 

Q.  Only  from  hcai-say  i    A,  Tliey  6ay  I  must  not  state  that. 

Q.  You  only  know  from  hearsay  i     A.  That  is  ail. 

(J.  I  understood  yi>u  to  say  tlnit  yon  knew  of  one  inim  leav- 
ing anotlicr's  cmployuiont — ^yon  kiicw  tiiat  fiiet  ?     A.  Vcs,  sir. 

Q.  Were  you  not  ])feseiit  when  he  left  i     A.  Xo  sir. 

Q.  What  you  lieard  sjiid  was  not  when  the  man  li'ft?  A. 
No.  sir,  it  was  afti-rwante. 

Q.  Uo  yon  know  of  a  coh>rcd  man  of  the  iianieof  Caswell 
Holt?     A.  Yes,  sir. 

Q.  WIn-TO  du.-s  li<-  live.     A.  Ho  lived  on  my  land. 

Q.  f)(iyon  know  anythin-abont  his  h,avini;l.,.-i-ii  v.-hii.]ied? 
A.  He  livL'8  ahi.iut  a  (]iiartfr  of  !i  niilo  from  my  iionso,  and  tlie 
iiiorninff  after  he  was  wiiijipod,  he  sent  for  nie  to  iionje  there 
BU'I  I  wont  up. 

ii.  "What  did  yousce?     Did  yon  see  liis  l"idy?    A.  I  did. 

Q.  What  was  it.<  i-onditliai?  A.  It  wa« pretty  badly  whipped. 

Q.  Did  you  see  any  b-nly  else  who  had  bee'n  wiiipp^'d  ?  A 
Jvot  to  my  know!<-(lf;i>. 

Q,  Did  yon  seethe  luiek  of  any  one  who  had  been  whipped? 
A.  No,  sir,  I  i-aw  no  olher  back. 

Q.  Do  yon  know  any  thing  about  Joseph  Ilarvoy?  A.  Xo 
61  r. 

Q.  AVhen  was  this  yon  saw  Caswell  Holt — liov,- lonj^aj^-o? 
A.  It  was  in  tiie  sinin^'.  about  twelve  months  ap:o  I  think, 

Q,  There  have  been  two  superior  com-ts  in  the  eonnty? — 
A.  There  iiave  been  two  courts  called  but  the  last  court,  they 
did  not  do  auythinj!;  scarcely. 

Q,  Do  yon  know  of  any  person  Iieing  indicted  on  ncconnt 
of  whipping  Caswell  Holt?  A.  Caswell  Holt  liad  a  etatti'ii 
warrant  out. 
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Q.  You  do  uot  answer  my  question.  I  have  no  objection 
to  that  answer  however.  Do  you  know  of  anybody  being  in- 
dicted or  punished  for  the  oft'enee  ?  A.  I  don't  hardly  know 
how  to  answer  that.    There  was  sorae  men  tried  for  it. 

Q.  In  the  superior  court?     A.  I  understood  so — I  was — 

Q.  You  will  only  speak  from  your  o\NTi  knowledge?  A.  I 
did  not  attend  the  trial. 

Q.  Do  you  know  of  any  secret  organization  in  the  county 
of  Alamance  under  the  name  of  "  Ku-Klux-Klan,"  "The  White 
Brotherhood/'  *'The  Constitutional  Union  Guard"  and  "The 
Invisible  Empire,"  or  any  other  name?  A.  No  sir,  and  I 
never  saw  any  one  that  I  had  any  suspicion  belonged  to  any 
such. 

Q.  Did  you  never  see  any  persons  going  about  disguised? 
A.  I  never  did. 

Q.  Did  you  ever  see  any  body  at  your  own  house  dis- 
guised? A.  No  sir. 

Q.  You  never  saw  anybody  wearing  what  is  called  the 
Ku-Klux  disguise  ?    A.  No,  sir,  if  I  did  I  did  not  know  it. 

Q.  You  would  have  known  if  you  had  seen  them  disguised  ? 
A.  I  am  very  near  sighted,  and  if  I  was  standing  at  my  door 
and  fifty  men  should  go  along  the  lane,  which  is  fifty  yards 
off,  I  could  see  something  moving,  but  whether  black  or 
white  I  could  not  tell. 

Q.  You  have  no  personal  knowledge  of  the  laws  being  re- 
sisted in  any  shape  ?     A.I  have  not. 
Re-Direct  Kcatninatian 

By  Mr.  Graham. 

Q.  This  man  Caswell  Holt — was  he  a  politician  and  un- 
derstood to  be  an  influential  man?  A.  He  belonged  to  the 
league,  he  said. 

Q.  What  was  his  general  character  as  an  honest  man  ? — 
A.  Very  bad. 

Mr.  BOYDEN.  We  object  to  that,  Mr.  Chief  Justice.  What 
has  that  to  do  with  the  matter-  Is  it  insisted  that  they  havo 
a  right  to  punish  a  man  because  his  character  is  bad  ? 
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Mr.  GKAIIAM.  Not  at  all ;  but  it  is  iuBisted,  and  siicli  are 
the  allegations  in  the  iinewcr,  that  these  acts  of  ■siolence  werp 
committed  from  political  luotivcs,  and  it  is  competent  to  show 
what  is  tho  t-liaracter  of  the  man  for  lioncBty  or  dishonesty,  in 
order  to  ehow  that  theee  acts  of  violence  proceed  from  no  politi- 
cal motives,  but  were  directed  at  the  individual  because  of  some 
moral  defect  in  himself;  that  they  were  inHieted  as  a  pimieli- 
ment  for  his  offences.  In  other  words,  wo  propose  to  show 
tbat  there  was  no  political  siguilicance  in  these  whippings  of 
colored  men. 

Mr.  SMITH.  If  this  testimony  be  ndniipsible,  Mr.  Chief 
Justice,  ffheixj  is  it  to  end  ?  Are  wo  to  go  into  the  character 
of  a  man  wlio  has  l>cen  injured  in  every  instance  where  a  law- 
less act  haa  been  perpetrated  ?  I  agree  with  my  associate  that 
the  character  of  the  ])arty  is  totally  immaterial.  An  outrage 
lA  as  great  a  violation  of  the  law,  whether  the  ]>ai'ty  be  one  of 
the  most  desitenite  and  wicke<l  of  men  in  the  country  or  one  of 
the  Iiest  men.  Tiicre  may  lie  a  ditfercnco  in  the  moral  cliarac- 
tei"  of  the  act,  but  till!  legjil  ijujility  is  the  ejune.  The  answer 
alleges  lawlessnens  hy  secret  associations,  and  that  the  i>rccla- 
ination  of  the  governor  wns  put  tbrtli  for  the  puqiose  of  pre- 
venting these  actri  of  violence.  It  seems  to  me  that  it  is  tobilly 
irrelevant  what  the  chiiracter  of  the  man  injured, 

Mr.  MERUIMOX.  Mr.  Chief  .Tustico/tbe  point,  it  seems 
to  me,  is  tliis :  Tlic  respondent  sets  up  by  way  of  defense  the 
existence  of  these  secret  orjranixations,  of  which  they  complain 
and  allege  that  Ihcy  are  political  organizations;  tliattheirobject 
was  to  subvert  the  reconstruction  acts  of  congress  and  tho  gov- 
ernment of  the  stale  inaugnarated  in  jnii-suancc  of  those  acts; 
and  they  allege  tlutt  one  of  tjic  means  to  he  used  was  to  whip 
and  scourge  and  kill  the  colored  jicoplc  of  the  state  because 
they  were  enfranchised  by  means  of  tliis  reconstruction  jwlicy  ; 
and  they  desire  that  this  couit  shall  inler  when  one  ot  these  men  is 
shown  to  have  been  whipped  that  it  was  because  of  his  j)olitical  no- 
tions, and  l>ecauso  he  was  cnfmnchised,  and  n->t  l>ecttU8C  of  any 
crime  or  alleged  crime  charged  upon  him.     Then,  sir,  if  that  he 
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true,  I  insist  that  whenever  they  show  that  one  of  tliis  elasB  mf  ; 
people  was  inj  ured  for  the  purpose  of  raising  tlie  presuiription  that 
it  was  the  result  of  political  considerations,  it  is  competent  for 
us  to  destroy  that  inference,  and  that  it  is  not  only  fair,  bntia 
perfectly  legitimate  in  view  of  the  issue  before  this  couit.  We* 
insist  that  all  the  strict  technical  rules  that  apply  to  a  fonni4* 
indictment,  cannot  apply  here,  for  this  very  ])laiu  reason  that, 
articles  of  impeachment  are  not  drawn  with  the  teehnie^ 
nicetv  that  pertains  to  an  ordinarv  bill  of  indictment.  The 
articles  are  drawn  more  loosely,  in  this  general  way,  on  pur- 
pose to  let  in  evidence  of  this  very  character,  in  onler  that  the 
whole  case  may  be  made  to  ap[)ear  to  the  court.  I  rcj)eat,  the 
object  of  the  respondent  is  to  let  tlie  court  draw  the  inference 
that,*  whenever  a  colored  man  was  whii)ped,  whether  from  tes- 
timonv  introduced  bv  the  manai^ers  or  the  defence,  that 
he  was  wliipi>cd  because  of  his  })olitical  notions,  and  bo- 
cause  he  has  a  riglit  to  entertain  those  political  notions 
and  exercise  his  political  privilcjie  in  ])ursuance  of  the  recon- 
struction ])olicy.  AVe  have  a  ri;4:ht,  we  insist,  to  r(?j)el  that 
infcrciice  by  showing  tliat  the  man  wris  one  wlio  had  perpetra- 
ted crimes,  and  that  the  vrhii>i>ii]g  or  outra.ge — we  admit  it  vras 
lawless, — was  imposed  upon  him  l)ccause  i>f  tliat,  and  not  bc^ 
cause  of  his  ])oliticai  oi)inions. 

Mr.  J]()Yi)EX.  I  think  t!io  gentleman  has  misconceived 
the  ])ur])ort  of  ilie  respondent's  answer. 

Mr.  MEIilllMOX.  The  gentleman  made  the  statement  the 
other  day  in  his  speech. 

IFr.  ]U)yi)KN.  I  am  talkinic  ahout  tlie  answer.  In  the 
way  of  opening,  it  is  usual  to  ])iwent  a  case  in  several  views. 

Ihit,  Mr.  Chief  Justice,  we  insi.-t  that  it  makes  nodiflerence. 
If  these  organizations  undertook  to  take  the  laws  into  their 
own  hands  instead  of  resorting  to  the  courts,  and  deci*eed  the 
punishments  and  carried  them  into  eifect,  it  makes  no  manner 
of  diiference  whether  the  motive  was  political  or  otherwise, 
it  was  just  as  much  the  duty  ol'  the  governor  to  put  down  riots 
or  this  illegal  way  of  punishment  ot    citizens  for  pretended 
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.d"»»K-»,^jp^  ^  if  tlie  motive  ^vere  a  ]x>litical  one.  He  is  to  prevent 
"^*-3t».  from  tiiking  tliD  law  into  tlieir  own  Imiicle  and  earning 
o«t:  -^eir  inifiiiitoiis  pirrposee.  It  is  wliollj-  ininiatei-ial,  so  fiir 
*^  tl  3e  governor  is  eoiiccmed,  what  was  llie  reason  for  clitistising 
tli  •r?'*?**;  men.  If  tliit*  man  wu.s  a  republican  and  a  colored  m*u, 
aX3«.'l  they  cliaetised  liini  really  on  tliat  aiTonnt,  they  wonid  iiat- 
iii"3-il  ly  pretend  tliat  t!ic  pijq)nse  was  becanse  he  liad  coinniittcd 
s*:>i  lac  erinie  for  the  purpose  of  concealing  their  real  object.  Is 
>t  "*T«»  be  contcniU'd  that  a  cmirt  will  aibuit  testimony  to  show 
tl  1  ii.t  a  man  against  whuni  an  ontrage  v.mk  pcrjiL't rated  was  a  bad 
it»-s»  Ti ,  and  that  hence  llicru  was  an  excuse  for  an  outrage  upon 
liir-i  n-ightfl.  Tiie  act  dws  Tiot  provide  that  the  governor  shall 
ir^t-s  ncj  hh  jiroclaiiiation  when  the  crime  is  against  this  party  or 
tl  *  *~-'  <-ithei'  party,  but  lliat  he  in:iy  if;pne  his  jinwhuiLation  and  pnt 
t'"  *^'  jLieople  miller  inilir;;ry  l.iw  when  siicji  a  stale  of  things  exists 
tl*- >-t  life  imd  ]in>pei'tv  are  not  safe  and  offences  go  unpunished 
1>>~     t-liceivilJav.-. 

-^r  r.  lU:.\(i(J,     Mr.  (jjiief  Justice,  a  good   deal  of  what  has 

I"--*«-'ii  stated  is  correct.     lUit.  sir.  the.^e  ..tlier  mattci-s  have  been 

'■""'*  "•  light  into  the  defcnco  also.     AVeitdmit  there  may  beinsurrec- 

ti*  »n     witboiit  these  political  ipicst iouK being minglctl  in  thcinsur- 

j-(->«  .(■  l^^J^      -\\'(,  ,1,)  ,„,)  jn'^.i^.],,)  to  say  that  Ihc  whi].]ungot  al)ad 

ii«-;*i>    is  not  against  tlu!   law.     Xo  body  h;is  a   right  to  whip  a 

ii»  i»  rj^  lijid  (ir  gciod.     I.et  iin  t^ce,  sir.  wJiat  the  accused  has  said 

\><^--i"o  in  lii.s  defence.     His  answer  at  puge  i;^,  rends  as  follows ; 

■■'  AVitiiin  a  few  days  after  the  ratitication  of  the   paid  act.  a 

"  '*■    ^xidy  of  armed  men,  to  tlu;  number  of  lifty  or   more,  mem- 

*  >ers  of  the  aforesaid  oreanizatioiifi,  disguised  by   masks  and 

^-•tlier   means,  intending  to  awe  iiiemliers  of  the  republican 

\»arty  tliroughout  the  state,  by  jiutting  to   death  certain   ro- 

I'lihlic^n  citizens  of  Alaniancjo  eonnty,  did,  on  the  night  of  tlio 

L  '  ^titli  of  Feliniary,  1S70,  enter  the  townof  Urnhani,  the  shire 

^  *"  town  of  the   said   comity  of  Alamance,  with  the   purpose 

^^  "and  intent  of  putting  to  death  every   adult  republican  male 

"  resident  of  the  said  town  of  Graham,  and  did,  with  encU  pnr- 
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"  drag  from  his  bed  and  pnt  to  death  by  lianging,  in  the  sqnare 
"  of  said  town,  one  Wyatt  Outlaw,  an  old  colored  man,  whose 
"  only  offence  was  that  he  belonged  to  the  republican  party." 
And,  sir,  all  through  this  defence,  there  is  an  endeavor  io 
give  a  political  turn   to   this  whole  matter,  to  show  that  these 
whippings  and  scourgings  were  done  for  political  reasons — for 
the  double  reason,  I  may  say,  according  to  the  defence,  of  intimi- 
dating one  class  of  the  comnnmity — one  political  party,  and  of 
overturning  the  laws  of  the  state  and  of  the  United  States  con- 
ferring upon  colored  men  the  privileges  of  citizens,  which  they 
had  not  enjoyed  heretofore.     So  that  it  becomes  highly  mate- 
rial to  the  inquiry,  when  it  is  alleged  that  a  man  was  scourged 
for  those  particular  reasons,  to  show  what  his  character  was  and 
what  he  had  been  scourged  for — for  instance,  stealing.     It  is 
suggested  by  my  learned  associate  that,  though  it  is  against  the 
law,  these  and  other  breakers  of  the  law  are  not  unfreqnently 
lynched  in  different  communities ;  but  it  does  not  follow  that 
it  was  done  for  the  reason  alleged  here.     I  read  from  page  7 
of  the  answer: 

"  The  members  were  united  by  oaths  which  ignored  or  repu- 
"  diated  the  ordinary  oaths  or  obligations  resting  upon  all  other 
^*  citizens  to  respect  the  laws  and  uphold  the  government ;  these 
"oaths  inculcated  hatred  by  the  white  race  against  the  eol- 
"  ored  race ;  the  members  of  the  klan,  as  above  stated,  were 
"hostile  to  the  principles  on  which  the  government  of  the  state 
"  had  been  reconstructed,  and  in  many  respects,  hostile  to  the 
"government  of  the  United  States." 

Hence  I  think,  in  view  of  the  allegations  in  the  answer,  the 
testimony  is  admissible. 

Mr.  OONIGLAND.  There  is  no  question  in  the  books 
better  settled,  than  the  cases  in  which  evidence  as  to  charac- 
ter may  be  introduced.  The  character  of  a  witness  may  be 
put  in  evidence,  in  order  to  affect  his  credibiUty.  Were  the 
parties  who  did  this  whipping  convicted  thereof  before  a 
court  of  justice,  evidence  as  to  the  character  of  the  party  on 
whom  the  offence  was  committed  would  be  heard  by  the  court 
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in  mitigation  of  the  punishment.  But  in  the  present  instance 
the  evidence  proposed  to  be  introduced  raises  a  question 
wholly  foreign  to  the  issue  before  the  court.  It  is  indeed 
Baid,  that  the  purpose  is  to  show  that  these  offences  were  not 
instigated  by  political  motives  and  thus  it  is  proposed  to  meet 
the  allegations  in  the  answer,  but  the  answer  proceeds  on  the 
grotmd  of  an  organized  society  to  subvert  the  laws,  and  if  we 
prove  that  the  offences  complained  of  were  committed  in 
furtherance  of  that  desigu,  it  cannot  affect  the  cause  no  mat- 
ter what  may  have  been  thecharacterof  the  victims :  outrage, 
political  or  othenvise,  we  insist  justified  the  respondent's  ac- 
tion. The  effect  of  the  question,  if  allowed,  will  be  to  raise 
collateral  issues,  wholly  at  vai'iance  with  the  main  issue,  and 
te  occupy  the  time  of  the  court  in  hearing  evidence  as  to  the 
character  of  the  parties  who  may  have  been  maltreated.  In 
case  we  can  prove  that  one  hundred  pei*sons  were  illegally 
punished,  we  might,  if  this  question  is  allowed,  summon  two 
hundred  wtnesses — two  as  to  the  character  of  each  peraon, 
for,  if  they  are  allowed  to  prove  the  bad  character  of  the  par- 
ties, we  must  be  allowed  to  sustain  their  cliaracter. 

Mr.  GRAHAM.  Mr.  Chief  Justice,  I  have  no  purpose  to 
prolong  this  discussion.  It  is  the  right  of  the  party  offering 
testimony  to  conclude  the  argument.  The  whole  case  on  the 
part  of  the  resj^ondent  is  that  these  violations  were  committed 
from  political  motives  and  were  inflicted  upon  men  because  of 
their  political  opinions.  We  offer  evidence  to  show  that  the 
man  who  suffered  may  have  brought  the  infliction  upon  him- 
self by  other  means  than  on  account  of  his  offensiveness  be- 
cause of  his  political  opinions. 

Mr.  SMITH.  I  desire  to  call  attention  to  another  part  of 
the  answer,  on  page  7 : 

"  These  combinations  wei'e  at  first  purely  political  in  their 
^^  character,  and  many  good  citizens  were  induced  to  join  them. 
^^  But  gradually,  under  the  leadership  of  ambitious  and  dis- 
^^  contented  politicians,  and  imder  the  pretext  that  society 
'^  needed  to  be  regulated  by  some  autliority  outside  or  above 
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"law,  their  character  was  clianged,  and  these  secret  klanslie^n 
•'  to  commit  murder,  to  rob,  whip,  scourge,  mutilate  unoffending 
"  citizens." 

Mr.  CtKAIIAM.  It  does  not  matter.  Tliat  allegation  does 
not  materially  change  the  aspect  of  the  question.  It  still  speaks 
of  the  acts  being  done  under  the  lead  of  ambitious  politicians. 
I  suppose  that  "  ambitious  politicians"  may  have  an  aversion 
to  crime  as  wellas  a  desire  to  triumph  in  their  party  connec- 
tions ;  and  we  offer  this  evidence  in  order  to  show  there  were 
other  motives  than  political  motives  wliicli  operated  in  relation 
to  the  whipping  of  this  man.  I  submit  it  is  competent  evi- 
dence on  that  point.  Lynch  law  is  occasionally  adnn'nistei'cd 
in  all  states  uf  society.  There  was  a  negro  put  to  death  in  the 
presence  of  a  judge  in  Salisbury  ten  yeai-s  ago,  and  another 
one  put  to  death  in  the  presence  of  a  judge  in  Cleveland 
county  some  twenty  years  ago — not  on  account  of  political  con- 
siderations, but  because  they  had  been  acquitted  of  crimes  with 
which  they  were  charged.  Though  the  jury  found  them  not 
guilty,  mob  violence  inler]X)sed  and  intlietcd  punishment.  It 
will  also  be  ^collected  that  in  the  citv  of  San  rrancisco,  in 
California,  a  number  of  years  since,  several  men  were  sum- 
marily executed  on  account  of  stuffing  bill  lot  boxes  at  an  elec- 
tion. All  these  things  could  lake  place  without  any  sort  of 
insurrection  or  any  political  motive  and  without  any  design 
against  the  government.  If  it  can  be  inq:)lied  that  there  was 
reasonable  ground  for  belief  that  other  motives  besides  politi- 
cal motives  actuated  the  parties  who  did  this  illegal  act,  it  is 
proper  to  show  it  in  order  to  enlighten  the  court  in  regard 
to  it. 

The  CHIEF  JUSTICE.  The  presiding  officer  decides  that 
the  evidence  is  admissible.  Although  the  act  is  just  as  lawless 
when  perj>etrated  on  one  man  as  another,  yet  the  articles  of 
impeachment  and  the  answer  present  the  matter  in  two  aspects. 
One  is  that  the  county  had  become  lawless,  and  that  the  other  this 
lawlessness  was  induced  by  reason  of  political  elements  Intro- 
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doced  into  tiie  orgsnization.    In  tliat  point  of  view  the  evi- 
dence is  relevuit 

JEREMIAH  HOLT.    [Eeatnination  reaujned.] 

Bt  Mr.  Gbabau. 

Q.  What  was  the  general  character  of  this  man  Caeweil  Holt 
as  to  honesty  or  dislionest^'  ?     A.  Not  good. 

Q.  In  what  respect  was  it  not  good  *  A.  He  was  considered 
a  roguish  man — would  steal, 

Q.  You  have  been  asked  whether  yon  ever  knew  anybody 
to  he  ptinislied  for  whipping  him.  Do  yon  know  of  his  having 
some  persons  arrested  and  examined  before  a  justice  of  the 
peace?     A.  Yes,  eir. 

Q.  Before  Mr.  Hardy  ?     A.  Peter  Hardy. 

Q.  What  is  the  politics  of  Mr.  Hardy?    A.  Rfldical,  I  think. 

Q.  [By  Mr.  Boydex.]  Were  you  present  at  the  examination 
or  are  you  talking  of  what  yyu  heat-d  i  A.  Yee,  sir,  I  was  a 
witness  in  the  case. 

Q.  You  were  before  Mr.  Hardy  at  the  hearing,  what  did 
Mr.  Hardy  do  with  tlic  case  i     A,  He  exannned  the  witness. 

Mr.  SMITH.  If  there  was  any  judicial  ]»roceeding,  the 
evidence  of  what  tranBjHred  is  tlie  written  memorial  made  at 
the  time. 

Mr.  GRAHAM,  I  sitl)mi^  tliat  what  took  place  on  tlie 
trial  in  the  presence  of  the  witness  is  competent  evidence. 

The  CHIEF  JUSTICE.  The  presiding  officer  is  of  the 
opinion  it  is  competent  for  you  to  sliow  that  the  witness  proved 
an  idibi. 

Mr.  GRAHAM,  JI  expect  to  show  that  the  magistrate 
whom  the  witness  has  denominated  a  "  radical "  discharged 
tlie  man  charged. 

The  WITNESS.    Yes,  air,  they  were  all  discharged. 
Q.  The  magistrate  heard  the  evidence.    A.  Yea,  sir.    Mr. 
Badham  was  the  lawyer. 

Q.    He  appeared  for  Caswell  Holt  ?    A.  Yes,  rir. 

34 
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Q.  And  Mr.  Hardy  the  juBtice  of  the  peace,  after  hearing 
all  the  evidence  dismissed  tlie  wan'aiit?    A.  Yes,  sir. 

Re-  CrosS'Exainin  at  ion , 
By  Mr.  Eoydex. 

Q.  Did  Caswell  Holt  swear  he  knew  the  men  who  had 
whipped  him  J     A.  He  said  he  knew  one. 

Q.  On  the  trial  ?     A.  Before  the  trial. 

Q.  He  had  him  before  the  magistrate  2     A.  Yes,  sir. 

Q.  Did  they  prove  an  allhi  on  the  other  side  ?  A.  Yes,  sir, 
he  was  proved  as  clear  as  anybody. 

Q.  Did  they  prove  that  they  were  in  some  other  place  when 
it  was  done  i    A.  He  proved  that  he  was  away. 

Q.  That  is  what  I  mean  i     A.  Yes,  sir. 

Q.  He  called  witnesses  to  prove  that  he  wag  at  home  and 
could  not  have  done  it  \     A.  Yes,  sir. 

Q.  Do  you  know  whether  this  negro  was  afterwards  shot — 
after  this  investigation  i     A.  He  was. 

Mr.  CtRAHAM.  That  is  i^oin^  into  new  matter  \ 

Mr.  BOYDEX.  It  is  oimecited  with  this. 

Mr.  GIwAlIAM.  We  have  gone  througli  with  the  whippiug. 

Tlie  CHIEF  JUSTICE.  Yoiimight  have  called  that  out  on 
thscross-exaiuiuation.  Yoii  are  now  cross- :xamiiiing  the  wit- 
ness in  reply. 

M.  B()Y1)I]X.  Ye.s,  sir,  ill  rcyly  to  this  question  alxMit  his 
being  whipped  Ixjcause  lie  was  guilty  of  stealing.  They  prc- 
tend  that  he  was  a  man(.»fl)ad  character,  and  to  meet  that  view 
of  the  case  and  to  meet  the  allegation  in  tlie  articles,  we  now 
ofter  to  prove  that  they  did  ejytablfeh  an  cdibl  by  which  the 
accused  party  was  acquitted ;  and  we  now  understand  that  be- 
cause Caswell  Holt  made  that  complaint  he  was  afterward  shot. 

Mr.  GKxillAM.  The  allegation  on  the  other  side  was  tliat 
this  man  had  been  whipped  and  cruelly  ti'eated,  and  we  ex- 
amined the  witness  upon  nothing  else  except  that.  This  mat- 
ter which  is  sought  to  be  introduced  is  new  matter. 

The  CHIEF  JUSTICE.  I  think  it  is  irregular  to  introduce 
the  proof  after  the  cross-e.xamination  has  been  closed. 
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GEORGE  PATTERSOK,  a  wUmet  eaSed  on  beAalf  <^ 
ihe  Managers^  being  duly  steom,  te^^et  aafoUowt ; 
Br  Mb.  Gbauau, 

Q.  Wliere  dy  you  lire  f  A.  Alamaoco  county,  Fattcr&on 
township,  number  1. 

Q.  "What  business  do  you  follow )    A.  I  am  a  fermor. 
Q,  What  is  your  age  ?     A,  Fifty-eight. 
Q.  Are  you  well  .icquainted  with  your  neighborhood  ?    A. 
Yes,  sir. 

Q.  Were  you  a  representative  in  tlie  legislature  in  former 
years  t     A.  Yes,  eir. 

Q.  State  to  the  court  what,  in  your  township  in  the  year 
1870,  January  and  Februftiy  and  the  following  montlis,  was 
the  state  of  feeling  between  the  white  and  black  people  as  to 
their  being  friendly  or  unfriendly?  A,  I  think  they  were 
friendly. 

Q.  There  was  the  usual  business  transactions  between  them, 
fonning  contracts  J     A.  Yes,  sir, 

Q.  Were  the  blacks  employed  principally  iu  farming?  A. 
Yes,  sir. 

Q.  Some  by  contract  on  wj^fcs,  some  on  shares  of  crnjis, 
some  renting  lands  \     A.  ^'cs.  sir. 

Mr.  BOYDEN".     Vou  will  Bi)eak  of  your  own  knowledge- 
Mr.  GKAIIAM.     I  am  seeking  to  confine  the  witness  to 
tbat. 

Q.  Do  you  know  what  was  the  general  arrangement  in  the 
country  among  your  iielgliboi's  antl  fiieudtt  «.s  to  trausuctions 
of  the  hiisincf  s  between  the  white  and  blwk  people  t 

Mr.  BOYDEX,  That  is  iniproiMjr.  It  cannot  Ik:  snpposetl 
that  the  witness  knew  any  such  general  tnuisactions  between 
man  and  man,  or  that  be  had  }>ersonal  kziowlt^gu  of  them. 

Mr.  (tKAHAM.  I  don't  desire  to  ask  any  evidence  Umt 
will  be  considered  in  tlie  slightest  degree  improper,  as  I  want 
to  show  that,  so  tar  as  tliis  witness  goes,  husiness  tranaactions 
took  place  and  contracts  were  made  between  the  whites  and 
blacks.    This  defence  is  placed  on  the  ground  that  there  was 
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maltreatment  of  the  blacks  as  a  race,  and  a  disposition  to  pros- 
cribe and  do  them  injustice  becanse  of  their  exercising  the 
right  of  suffrage  in  a  way  which  did  not  snit  their  employers. 
I  want  to  show  there  was  no  oppression,  that  they  made  con- 
tracts as  other  people  made  them,  and  there  was  a  general 
peaceful  state  of  society, 

Mr.  BOYDEN.  As  the  question  has  been  circumscribed  in 
the  statement  of  the  counsel,  we  can  have  no  objection.  Tliey 
can  prove  that  in  any  case  where  the  witness  saw  the  contract 
made  or  heard  it  made,  but  the  question  that  was  first  asked 
was  much  more  extensive  than  the  one  now  suggested. 

Mr.  GKAIIAM.  I  have  asked  time  and  time  again  the 
other  witnesses  the  same  question  in  substance  without  objec- 
tion. It  is  a  general  fact  capable  of  being  proved  as  any  other 
general  fact,  the  state  of  society  between  these  people. 

The  CHIEF  JUSTICE.  You  have  a  right  to  prove  by 
general  reputation  the  condition  of  things  as  between  the 
whites  and  blacks. 

Q.  State  Avhether,  as  a  general  thing  through  your  county, 
the  business  relations  between  the  white  and  black  people 
were  those  which  belonged  to  the  conditions  in  which  they 
were  respectively,  the  one  being  able  to  give  and  the  other 
wanting  labor?  A.  They  were  generally  employed  I  think 
— those  who  wanted  employment. 

Q.  Those  who  wanted  emploj-ment  could  get  it  as  laborers, 
either  for  wages  or  for  a  share  of  the  crop,  or  could  rent  land 
upon  reasonable  terms,  where  they  were  men  who  were  ca- 
pable of  fulfilling  their  contracts  ?    A.  Yes,  sir. 

Q.  Was  that  general  throughout  the  country  as  far  as  you 
know?    A.  It  was  as  far  as  I  know. 

Q.  You  have  an  extensive  acquaintance  in  the  country  out- 
side of  your  township?     A.  Yes,  sir. 

Q,  Were  you  a  magistrate  of  the  county  ?  A,  Yes,  sir,  for 
many  years. 

Q.  As  a  justice  of  the  peace  and  member  of  the  house  of 
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representatives,  you  were  in  the  habit  of  being  in  public 
places  very  frequently  ?    A.  Yea,  sir. 

Q.  If  there  was  anything  took  place  in  your  neighborhood, 
you  generally  attended  those  public  assemblies  ?    A.  Yes,  sir. 

Q.  Are  you  often  at  the  court  house  ?  A,  Not  very  often, 
at  Graham,  except  at  the  time  of  courts. 

Q.  How  far  do  you  live  from  Graham  ?    A.  Fourteen  miles. 

Q.  The  southern  part?  A.  The  south-western  jiart  of  the 
county. 

Q.  "Was  there  any  hostility  between  the  tsvo  races  leading 
to  violence  on  account  of  political  differences?  A.  I  think 
not. 

Q.  Do  you  know  of  any  attempt  by  force  or  violence  to 
control  the  black  people  in  their  votes  ?  A.  No,  sir,  I  don't 
know  of  any, 

Q.  Do  you  attend  courts  in  the  county  pretty  regularly  ?  A. 
Yes,  sir, 

Q.  Do  you  act  as  foreman  of  the  grand  jury  ?  A.  I  have  on 
one  occasion. 

Q.  When?     A.  The  June  term,  1809,  I  believe. 

Q.  Didj'ou  pass  npon  all  the  business  sent  before?  A.  Yes, 
sir. 

Q.  The  court  was  held  as  usual  ?     A.  As  usual. 

Q.  Was  any  attempt  made  to  intimidate  you  or  in  any  way 
prevent  you  from  the  performance  of  your  duty  ?  A.  None 
whatever. 

Q.  Was  there  any  resistance  to  tlie  law  in  your  part  of  the 
county  or  your  neighborhood  for  the  last  seveml  years.  A. 
No,  sir. 

Q.  Were  there  magistrates  in  your  township  ?  A.  There 
were  at  all  times. 

Q.  Kepublican  or  conservative  ?  A.  There  was  one  on  each 
side. 

Q.  Did j^ou  ever  know  anybody  to  apply  for  a  state's  warrant 
and  support  the  application  by  a  proper  affidavit  and  not  get 
it  ?    A.  I  never  did. 
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Q.  Did  joa  ever  know  a  constable  having  a  procen,  fidling 
to  execute  if  he  could  find  the  man  ?    A.  I  never  did. 

Q.  Have  jou  ever  known  any  reeistanoe  to  the  collection  of 
the  United  States  revenues?    A.  No,  sir. 

Q.  There  were  a  good  many  distilleries  in  your  county  abont 
that  time  ?    A.  There  were  some — not  very  many. 

Q.  Distillers,  merchants  and  other  people  liable  to  pay  Uni- 
ted States  taxes — was  there  any  resistance  by  them  by  force,  to 
pay  any  part  of  the  taxes  ?    A.  None  to  my  knowledge. 

Q.  How  was  it  in  reference  to  state  taxes?  A.  It  was  about 
as  usual,  so  far  as  people  were  able  to  pay. 

Q.  Did  anybody  take  up  his  gun  to  avoid  it  ?     A.  No,  sir. 

Crosa-Exarrhinatum. 
By  Mb.  Botden  : 

Q.  To  which  political  party  do  you  belong  ?  A.  To  the  con- 
servative. 

Q.  Do  you  know  to  what  party  the  last  witness,  Mr.  Holt, 
belongs?    A.  I  believe  I  have  heard  him  say 

Q.  Do  you  know  it  ?  A.I  have  never  seen  him  vote  in  my 
life. 

Q.  Do  you  know  what  his  opinions  are  and  to  which  party 
he  belongs  ?     A.  I  think  he  is  conservative. 

Q.  You  were  asked  about  the  general  state  of  fetling  be- 
tween the  white  and  colored  people  in  your  county,  what  you 
thought  it  was  ?     A.  I  have  said  it  was  good. 

Q.  I  ask  you  if  it  is  not  the  general  feeling  and  belief  in 
your  county,  that  a  great  many  outrages  have  been  committed 
on  colored  people  within  the  last  two  or  three  years  ? 

Mr.  GRAHAM.  We  object  to  that.  It  is  an  attempt  to 
prove  particular  transactions  under  the  cover  of  a  general 
question. 

Mr.  BOYDEN.  It  is  simply  in  reply.  I  asked  him  if  he 
does  not  know  if  there  have  not  been  a  large  number  of  out- 
rages committed  on  the  colored  people,  if  that  is  not  the  general 
opinion. 

Mr.  GRAHAM.    This  is  an  attempt  to  prove  by  general 
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repntatioii  tint  there  hfta  been  ft  greftt  many  injuries  done  to 

tlie  colored  people  and  preclude  any  explanation  on  the  Bubject. 
I  thmk  the  qnestion  ia  dearly  inoompetent  and  that  it  would 
lead  to  an  investigation  which  would  be  tedions,  and  not  prati- 
nent  to  the  toatter  bef(>re  the  court 

The  CHIEF  JUSTICE.  The  presiding  officer  ia  of  the 
opinion  that  tlie  facts  cannot  be  jm>ved  by  general  reputation. 

Q.  Do  yon  know  of  any  secret  organisation  in  the  county  of 
Alamance  nnder  the  names  which  yon  have  heard  repeated,  or 
any  other  names !     A.  I  do  not  know  of  any. 

Q.  Have  yon  seen  any  persons  disgnisedl  A.  Never  in 
my  life. 

Q.  Have  you  seen  any  peraons  who  have  been  scourged  ?  A. 
I  never  have. 

Q.  Did  yon  see  the  body  of  Ontlaw  after  lie  was  hnng  *  A. 
No,  sir. 

Q.  Did  yon  see  the  body  of  Purj-ear  after  lie  was  drowned ! 
A.  No,  sir. 

Q.  Yon  have  kept  clear  of  all  these  things?  A.  I  did  not 
eee  them.  I  did  not  know  that  Outlaw  was  hung  nntil  four  or 
five  days  afterwarde, 

Q.  Yoii  live  fourteen  miles  from  the  court  house !  A.  Yes, 
sir,  and  further  from  where  Pniyear  was  found. 

Q.  You  say  yon  were  foreman  of  tlie  grand  jury  t  A.  In 
Jnne,1869,  I  think  it  wm. 

Q.  At  whieli  tenn  ?     A.  The  spring  term. 

Mr.  BO  YDEN.  Tlie  act  to  prevent  men  from  going  masked 
and  disgniaed  was  passed  in  April,  186ft,  and  we  wish  to  aek 
the  witness  the  question  whether,  before  lie  was  foreman  of 
the  grand  jnri-,  he  had  not  heard  and  did  not  believe  the  truth 
of  the  numerous  charges  made  of  persons  having  been  whipped, 
econrged  and  mutilated  by  persons  masked  and  di^^sed  and, 
knowing  that,  if  he  instituted  any  investigation  into  any  one  of 
these  offences. 

Mr.  GRAIIAM.     Put  tlie  question  in  writing. 
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[The  counael  for  the  reepondeut  reduced  the  qoeBtioii  to 

writing.] 

Q.  You  say  yon  were  foreman  of  the  grand  jury  at  the  June 
term,  1869.  Now  I  ask  you  if  you  had  not  heard  of  a  number 
of  whippings  of  colored  men  in  the  county  of  Akmance,  whicli 
statements  you  believed  to  ]ye  tnie,  and  whether  with  this  infor- 
mation and  belief  you  made  any  investigations  ? 

Mr.  GKATTAM.  I  do  not  know,  Mr.  Chief  Justice,  how 
far  a  grand  juror's  oath  may  not  bind  him  to  keep  secret  what 
took  place  before  the  grand  jury.  I  have  no  objection  to  the 
question  being  answered  unless  that  point  should  be  interposed. 

Mr.  SMITH.  It  has  been  expressly  decided  in  this  state 
that  a  grand  juror  may  be  compelled  to  state  what  occurred  in 
a  grand  jury  room  before  a  court  of  justice. 

The  CHIEF  JUSTICE.  The  presiding  officer  is  of  tlie 
opinion  that  the  question  may  be  put  on  cross-examination. 

Mr.  GRAIIAM.     You  will  read  the  question. 

Mr.  BOYD  EN.  The  first  part  of  the  question  is  whether 
you  had  not  heard  of  whippings  before  you  become  foreman  of 
this  grand  jury  at  the  June  term.  The  next  part  of  the  ques- 
ion  is  whether  you  did  not  believe  they  had  taken  place.  And 
the  third  part  of  the  question  is  whether  you  made  investi- 
gation as  a  grand  juror  touching  these  whippings. 

Mr.  GRAHAM.     I  prefer  the  counsel  to  read  his  question- 
Mr.  BOYDEN.     I  will  read  it. 

Q.  You  say  you  were  the  foreman  of  the  grand  jury  at  the 
June  term,  1869.  Now  I  ask  you  if  you  had  not  heard  of  a 
number  of  whippings  of  colored  men  in  the  county  of  Ala- 
mance, which  statements  you  believed  to  be  true,  and  whether, 
with  this  information  before  you,  you  made  any  investigations 
as  to  any  of  those  whippings  ?  A.  There  were  some,  but  as  to 
the  number  I  am  unable  to  answer. 

Q.  Go  on  and  give  an  answer  to  tlie  balance  ot  the  question  ? 
A.  There  was  one  case  investigated,  and  there  was  not  a  true 
bill  found. 


TRIAL  OF   WILLUU   W.   BOLDEN.  517 

Q.  There  wu  not  moro  than  one  esse }  A.  Not  to  my 
knowledge. 

Q.  You  Lad  heard  of  more  tliao  one  before  tliat  court  i 
A.  Yes,  air,  I  think  I  liad> 

Q.  Were  you  ever  aaked  by  any  man  to  join  asecret  political 
aaeociation,  and  if  so  by  whom  ? 

Mr.  CIEAUAM.  I  object  to  tbe  question  as  not  nt  allrele- 
van t  to  tbia  case.  Statcnients bet^teen  tlds  \i-itues8  and  anybody 
else  are  like  any  other  hearsay  matter.  I  object  to  any  evidence 
that  takes  place  inier  alion  before  the  court  ae   not  competent. 

Mr.  BOY0EX.  Our  object  is  to  establish  the  fiict  that 
there  was  a  secret  iK>litital  organization,  and  the  question  is 
whether  any  person  ever  asked  the  witness  to  join  such  a  secret 
political  organization,  and  if  so  who  it  was. 

Mr.  GEAIIAM.  "We  understand  tli.at.  It  is  about  tlic 
same  thing  as  tliis :  did  anybody  ever  tell  }'on  there  was  such 
an  association  ?  It  clearly  cau  not  be  answered.  This  question 
is  simply  putting  the  same  thing  in  a  dilterent  form. 

The  CHIEF  JUSTICE.  I  do  not  Uiink  the  question  is 
proper, 

Jie-Direet  ExamimUton. 

Q.  At  this  June  term  when  you  acted  as  foreman  of  the 
grand  jury,  in  June,  ISOi),  the  solicited  was  Air.  IJuUa {  A. 
Yes,  sir. 

Q,  You  investigated  a  case — whose  case  was  that?  A.  A 
man  by  the  name  of  Harvey. 

Q.  Joe  Harvey  i     A.  I  think  his  name  is  Joe. 

Q.  AVas  Joe  Harvey  a  colored  man  i     A.  Yes,  sir. 

Q.  Did  the  solicitor  scud  von  in  a  bill  in  tliat  case!  A. 
Yea,  sir. 

Q.  "What  was  done  witli  it !  A.  It  was  found  not  a  ti-ue  bill 
iinsnimoiisly. 

Q.  "Was  there  any  pupose  to  intimidate  the  grand  jury  in 
that  matter  I    A.  Ko,  air. 

Q.  They  considered  the  bill  not  sustained  by  proper  evi- 
dence J     A..  Yea,  sir. 
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Q.  And  retnmed  not  a  true  bill  I    A.  Yes,  sir. 

Q.  Was  there  anything  said  in  the  grand  jury  in  regard  to 
political  considerations  to  affect  their  action?  A.  Not  one 
word.    Tliere  were  men  of  both  parties  on'the  grand  jnry. 

Q.  Not  one  word  or  allnsion  was  made  to  political  matters 
in  any  of  yonr  business  ?    A.  No,  sir. 

Q.  And  every  man  yon  say  on  the  grand  jury  voted  to  ignore 
the  bill  ?    A.  Yes,  sir. 

Q.  There  were  some  colored  men  on  the  jury  that  term  ? 
A.  I  think  not. 

Q.  But  there  were  men  called  republicans  in  politics  who 
voted  against  the  bill  ?    A.  Yes,  sir. 

Q.  Was  there  any  proposition  by  any  grand  juror  to  send 
for  a  witness  in  relation  to  any  case  which  was  refused  i  A^ 
None. 

Q.  None  of  these  republican  gentlemen  made  motions  to 
bring  up  anylxKly  which  were  refused  ?    A.  No,  sir. 

Q.  Was  the  business  conducted  as  the  business  is  usually  con- 
ducted ill  such  bodies  under  the  oath  taken  ?     A.  Yes,  sir. 

Q.  What  is  the  politics  of  the  solicitor  and  judge  ?  A.  They 
are  republicans — said  to  be. 

Q.  There  was  no  bill  except  the  one  in  the  case  of  Joe  Har- 
vey that  was  rejected  ?  A.  Not  that  I  recollect  ot  now — I 
<lon't  think  there  was. 

Q.  What  was  the  politics  of  the  clerk  of  the  superior  court  il 
A.  He  is  a  republican. 

Q.  And  the  majority  of  the  county  commissioners?  A. 
They  are  republicans  now. 

Q.  I  low  were  they  in  January- or  Februarv,  IS  70?  A.  The 
first  election  they  elected — those  that  qualified  were  three  con- 
servatives and  two  republicans.  Not  long  aften^'ards  one  olT 
them  retired  and  a  republican  was  put  in  his  place.  That 
made  three  republicans  and  two  conservatives.  Then  at  the 
last  election  the  thing  was  changed  and  the  newly  elected  offi- 
cers were  sworn  in  and  continued  until  the  judge  decided  that 
tJic  old  officers  had  a  right  to  hold  over. 
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Q.  The  only  time  Aere  hiu  been  a  aujorlty  of  the  boanl 
that  wfis  not  rcpnblican,  was  the  short  term  the  iiewly  elected 
ones  were  in  and  th^  remained  in  until  the  judge  decided  the 
old  ones  were  entitled  to  hold  over  I  A.  Tes,  sir,  and  tlio  term 
after  election  nntil  one  resigned. 

Q.  There  wrb  a  question  asked  yon  a  while  ngo  nboiit  the 
drawing  of  the  grand  jar^',  and  a  statement  that  the  judge  re- 
fused to  hold  the  court  because  he  was  not  eatisfied  that  the  jury 
had  been  properly  constituted.  Do  you  know  what  board  it 
W88  tliat  drew  the  jury  ?  A.  I  don't  know  anything  about  it, 
only  I  heard  the  argiunent  oi  court  and  conneel. 

Mr,  GRAHAM.  We  do  not  care  atxjnt  hearsay. 

SAMUEL  WHITE,  a  witness  cdUed  in  lehalf  of  the  Man 
atjcr,  heing  dvly  sworn  tesHJied  aitfolloicg ; 

Uy  Mk.  Graham. 

Q,  State  where  vou  reside  and  wliat  biisinesE  you  follow  i 
A.  I  live  in  Aianianee  county,  Melville  township,  number  10, 
and  I  am  a  faimcr. 

Q.  State  whether  in  the  township  in  which  you  Ii\e  and  in 
the  county  fta  fur  as  you  know,  in  1S70,  during  the  laonth  of 
March  and  Iiefore,  what  was  the  state  of  feeling  Ijetwccn  the 
white  and  bliick  people 't      \.  '\'ery  good,  as  far  as  I  know. 

Q.  Were  they  employed  in  the  usual  transactions  of  farming 
and  the  like,  by  tlie  whites  i     A.  Yes,  sir. 

Q,  On  contract  and  for  a  share  of  the  crops?  A.  They 
were  cmplove<l  either  as  tenants  or  liii-elings.  It  is  the  prin- 
cipal labor  that  we  have  there  to  depend  upon  in  our  section  of 
the  country.  We  employed  eo  tar  as  I  know,  all  who  wanted 
employment  and  they  got  the  iisnal  tenns  in  the  country. 

Q.  Do  you  know  of  any  instance  in  whicli  colored  men  were 
refused  to  be  employed  or  otherwise  to  be  dealt  with  on  ac- 
count of  ]x>litics  or  the  way  they  voted  ?     A.  I  do  not. 

Q.  Tlie  general  condition  ol  your  neighborhood  as  to  peace, 
how  was  it  in  I'cbniary  and  March,  1870?  A.  So  far  as  I 
know  it  was  peace  and  guiet. 
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^fe  and  family  as  by  anybody  elflc.  My  first  question  is  whether 
his  general  reputation  was  not  that  of  an  inhuman  person  to- 
wards his  own  family. 

The  CHIEF  JUSTICE.  The  presiding  officer  is  of  theopin- 
ion  the  question  cannot  be  answered.  It  would  be  carrying 
the  question  of  reputation  too  tar. 

Q.  You  say  you  knew  him.  In  what  respect  was  his  character 
bad  ?  A.  In  almost  every  other  respect,  sir.  He  was  a  rogue, 
a  notorious  liar  and  he  was  notoriously  intemperate  when  he 
could  get  anything  to  drink. 

Q.  He  was  a  liar  and  a  dnmkard  ?  A.  That  was  his  character. 

Q.  Had  he  any  prominence  in  politics  that  would  have 
made  him  a  victim  of  political  opposition  ?  A,  I  should  tliink 
not.  I  don^t  think  Bill  was  a  man  who  meddled  much  in 
political  affairs.  I  never  heard  of  him  having  anything  to  do 
with  it  or  anything  about  it, 

Q.  Do  you  know  whether  he  was  insane  and  confined  as  an 
insane  man  ?  A.  I  so  understood.  I  never  saw  him  in  that 
condition.  I  have  heard  it  frequently  spoken  of  by  his  old 
master  and  others. 

Q.  What  time  did  Puryear's  death  occur?  A.  I  can't  say 
precisely,  but  it  was  either  late  in  the  winter  or  early  in  the 
spring. 

Q.  Was  it  before  or  after  the  death  of  Outlaw  ?  A.  Shortly 
after  that,  I  can't  say  precisely  how  long. 

Q.  Was  he  seen  after  the  death  of  Outlaw  or  was  he  missing 
before  ?  A.  It  was  after  the  death  of  Outlaw  that  he  was 
missing. 

Mr  BADGER.     Seen  by  whom  ? 

Mr.  GRAHAM.    By  him  or  any  body  else  ? 

By  the  Chief  Justice. 

Q.  Did  you  see  him  after  Outlaw  was  hung  ?    A.  I  did  not. 

Q.  How  shortly  after  was  it  that  he  was  missing,  a  few 
days  or  weeks?  A.  I  don't  think  it  could  have  been  many 
days,  but  as  to  the  length  of  time  I  cannot  say  positively. 

Q.  You  think  it  was  a  few  days  after  the  death  of  Outlaw 
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that  his  body  was  found  ?    A.  That  he  was  missing.    It  was 
some  two  or  three  months  before  his  body  was  found- 
By  Mr.  Graham  [resuming.] 

Q.  He  had  been  missing  for  some  considerable  length  of 
time?    A.  Yes,  sir,  some  time. 

Q.  Do  you  know  of  there  being  any  resistance  to  law  in 
Melville  township,  either  to  the  United  States  or  to  the  state 
law?    A.  I  do  not,  I  have  never  heard  of  a  single  instance. 

Q.  There  are  magistrates  and  justices  of  the  peace  in  your 
township  ?    A.  Yes,  sir,  duly  elected  in  1869. 

Q.  And  constables  ?    A.  Yes,  sir. 

Q.  Did  you  ever  know  of  any  application  being  made  to 
any  justice  or  magistrate  for  a  state's  warrant  by  anybody 
and  refused?     A.  I  never  did. 
Cross  Examination 

By  Mr.  Boydkn. 

Q.  Did  you  see  the  body  of  Outlaw  sliortly  after  he  was 
killed  ?  A.  No,  sir,  he  was  found  on  Saturday  and  the  inquest 
was  held  that  day  and  I  never  heard  of  it  until  the  next  day. 

Q.  You  never  saw  the  body  after  his  death  ?     A.  Xo,  sir. 

Q.  How  long  alter  that  was  it  before  you  heard  this  other 
man  was  missing  ?  A.  I  thought  it  was  Puryear  you  were 
speaking  of,  as  to  Outlaw,  I  don't  know.  I  live  some  distance 
from  Grjiliam. 

Q.  But  you  know  about  Outlaw's  death  ?     A.  Yes,  sir. 

Q.  llow  long  after  that  did  Puryeiir  disappear  i  A.  I  can't 
say  precisely,  but  it  was  not  a  great  while. 

Q.  Three  or  four  days  ?  A.  I  suppose  it  must  have  been 
that  long. 

Q.  Is  that  your  judgment?  A.  I  have  no  certain  recollec- 
tion as  to  the  time. 

Q.  According  to  your  best  recollection  as  to  the  time,  do  you 
think  it  was  more  or  less  than  three  or  four  days  %  A.  I  can't 
say  anything  positive  as  to  the  length  of  time. 

Q.  Did  you  see  his  body  after  he  was  found  ?  A.  Do  you 
mean  Pury  ear? 
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Q.  Yes  2    A.  No^  Bir. 

Q.  Did  he  live  in  your  neighborhood  ?  A.  I  suppose  it  is- 
about  four  miles  from  where  I  live. 

Q.  You  did  not  know  auytlang  about  liis  death  persoiiallj  ? 
A.  Nothing  about  it  personally. 

Q.  Do  you  know  about  any  other  person  being  whipped  or 
scourged  or  beaten  i    A.  Not  of  my  own  personal  knowledge. 

Q.  Have  you  seen  any  body  who  showed  you  aaarks  of  having 
been  whipped  ?    A.  I  have  not. 

Q.  You  have  no  knowledge  then  by  having  seen  them  or 
ha\dng  seen  the  marks  of  whipping  and  scourging  in  your 
county  ?     A.  I  have  not. 

Q.  Do  you  know  anything  about  a  secret  organization 
political  or  othcnvise  to  set  things  to  rights  in  Alamance 
county  ?  A.  I  have  no  personal  knowledge  of  any  organiza- 
tion of  that  kind. 

Q.  You  never  saw  them  going  about  ?    A.  I  never  did. 

Q.  You  never  saw  them  going  about  disguised  i  A.  I  never 
saw  any  man  disguised,  and  I  never  saw  any  man  who  I  had 
any  reason  to  believe  l>elonged  to  anytliing  of  that  sort. 

Q.  Have  you  seen  bodies  of  men  going  about  at  niglit  i  A. 
I  have  not.     I  never  saw  anything  of  the  kind. 

Q.  You  do  not  know  anytliing  about  the  causes  or  circum- 
sttmces  attending  the  death  of  Puryear  ?     A.  I  do  not. 

Q.  You  siiy  he  belonged  to  your  lather-in-law  i    A.  Yes,  sir. 

Q.  When  he  was  a  slave  i  A.  Yes,  sir,  and  he  was  living 
on  his  land  before  he  was  missing. 

Q.  Do  you  give  tlie  o])inion  of  the  community  as  to  Pur- 
year,  or  do  yon  give  your  own  opinion  as  to  his  character  ?  A. 
I  give  both. 

Q.  Has  he  a  general  reputation  among  his  acquaintances  and 
friends  such  as  you  gave  him,  or  have  you  given  your  own  in- 
dividnal  opinion  of  hhn  i  A.  That  is  tlie  opinion  entertained 
by  all  who  knew  anything  about  him. 

Q.  Is  tliat  his  reputation  among  those  of  his  own  color  ?    A. 
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So  far  as  I  know  it  was.    I  never  heard  them  say  much  about 
him. 

Q.  You  never  heard  them  say  anything  about  him  ?  A. 
Not  a  great  deal.  I  have  heard  them  speak  of  his  character, 
and  that  is  the  character  they  gave  him. 

Q.  Have  you  heard  enough  of  his  own  color  speak  of  him^to 
give  him  a  general  character  ?     A.  I  should  think  I  have. 

Q.  How  many  did  you  ever  hear  speak  ot  him — I  mean  of 
his  own  color  ?    A.  I  can't  say  positively  as  to  that. 

Q.  As  many  as  two  ?     A.  Yes,  sir. 

Q.  How  many  do  you  suppose?  A.  I  could  not  say  the 
number.     It  may  have  been  more  or  it  may  have  been  less. 

Q.  You  said  something  about  his  mind  having  been  disor- 
dered— that  he  was  crazy  ?  A.  Yes,  sir,  that  was  the  general 
report  that  he  was  crazy.  I  never  saw  him  while  he  was  in 
that  condition. 

Q.  But  you  stated  that  he  was  a  crazy  man. 

Mr.  GRAHAM.  He  did  not  say  that  he  was  of  his  own 
personal  knowledge — he  had  never  seen  him  in  that  condition. 

Q.  Was  that  his  reputation  ?    A.  Yes,  sir. 

Q.  Do  I  understand  you  to  say  that  his  reputation  being 
that  of  a  crazy  man,  he  was  also  reported  to  be  a  bad  man  and 
a  liar?  Is  that  the  reputation  which  a  crazy  man  has?  A. 
Tliat  was  the  reputation  which  he  had  before  that.  It  was  only 
within  the  last  two  years  that  I  heard  of  his  being  crazy. 

Q.  During  the  whole  two  years  ?  A.  Not  the  whole  of  it, 
but  during  that  time. 

Q.  You  don't  have  reference  to  that  time  as  to  his  having 
borne  that  character — you  speak  of  him  before  that  ?  A. 
Before  that  and  at  all  times. 

Q.  So  he  bore  the  character  of  a  thief  and  a  liar  at  the  time 
he  was  also  understood  to  be  crazy  ? 

Q.  [By  the  Chief  Justice.]  What  time  was  he  crazy — 
continually,  or  off  and  on  ?  A.  I  never  saw  him  in  that  condi- 
tion, and  I  cannot  speak  ot  my  own  knowledge  as  to  what  hia 
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condition  was.    I  understood  that  a  part  of  the  time  he  vae 
coniined  in  a  jail  at  Gtaham. 

Q.  As  a  lunatic,  on  account  of  his  crazinees  i  A.  Yes,  sir ; 
lie  WM  considered  at  that  time  in  rather  a  dangerous  condition. 
He  was  abusive  to  hia  own  &mily  and  dangerous.  He  was 
violent,  I  understood. 

Q.  "Wliat  political  party  do  you  co-operate  witli — rote  with  i 
A.  I  vote  with  wliat  is  called  the  conservative  party — what  is 
known  as  that  party  now, 

lie-Direct  ExantimitioH. 
By  Mb.  Gkaiiam. 

Q.  You  are  a  brother  of  Stephen  AVhlte,  who  was  elected  to 
the  legislature  by  the  republicans?     A.  Yes,  sir,  I  am, 

Mr.  BOYDEX.     "We  object  to  the  question. 

Q.  In  regard  to  Puryear,  did  Iierocoverhis  senses  before  his 
death — and  if  so  did  yon  see  liiiu  nt  any  time  aflcr  lie  had  i-e- 
covered?  A.  I  recollect  scL'iiig  him  at  times  at  Mr.  Puryear's 
farm  at  work,  lie  liad  Iiitii  employed  after  lie  got  well. 
He  had  recovered  sufficiently  to  go  to  work  as  a  laborer  on 
the  fftnn. 

Q.  Your  tather-in-liiw,  wlni  formerly  owned  him,  employed 
him  to  work  for  him  ?  A.  lie  was  living  on  his  place  and 
employed  on  his  plantation  at  the  time.  I  understood  at  that 
time  he  was  making  a  very  goud  hand  on  the  farm, 

WILLIAM  J.  MURRAY,  a  irHn<r.-<9  remlM-  on  lehalf  of 
the  Maim<fers,  teiUjies  a/t  Joi-loicn  ; 
By  Mb,  Gbaiiaji. 

Q.  Did  yon  know  this  man  Pnrycar  was  confined  as  a  lunatic 
in  jail  of  Alamance  l     A,  Yes,  sir, 

Q,  "Wliattime?  A-  lie  was  in  there  a  few  days,  it  strikes 
me,  in  1869. 

Q.  "Wliftt  waa  ho  in  for  J  A.  He  seemed  to  be  iu  a  deranged 
etate. 

Q.  Was  he  committed  on  a  peace  warrant  or  nns  he  simplj 
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confined  as  a  lunatic  ?  A.  He  was  not  committed  on  a  war- 
rant at  all,  I  tliink. 

Q.  What  was  done  with  Iiim  ?  A.  He  remained  a  few  davB 
and  the  commissionej's  Bent  him  to  the  poorhonse,  where  he 
could  he  kept  cheaper. 

Q.  He  was  sent  there  accordingly  ?  A.  Yes,  «r,  the  man- 
ager of  the  poorhonse  took  possession  of  him  at  the  jail.  I 
gave  liiin  to  the  manager. 

Q.  Did  he  contino  liiiii  I     A.  Ye!=i,  sir. 

Q.  And  carried  hiiu  to  tlic  poorhonse?  A.  lie  started 
with  him. 

Q.  How  long  was  he  there  to  your  knowledge  I  A,  I  don't 
reineiuber,  I  don't  think  he  was  there  a  great  while — ^liow  long 
I  don't  remember  exactly. 

Q,  Some  months?  A.  I  snpi^se  two  months,  it  may  have 
been  not  quite  so  much  or  it  may  have  been  a  little  longer. 

Q.  Were  his  actions  that  of  a  crazy  num  i     A.  Yes,  sir. 

JEREMIAH  nOLT,  a  infne^s  on  Icluilf  of  the  2[a)iff(/tfs. 
ht'iny  re-collaly  tostijiol  asfj/o/r.s  ; 
J>y  Mk.  (Graham. 

Q.  Did  voTi  kuovr  tliit.^  bhu'k  num  riirvcnr?  A.  Ineversav;- 
him  Init  once,  tliat  is  to  know  him.  He  was  tlien  in  a  dic- 
tracted  condition. 

Q.  T'lider  what  circriiiislanccs  i     A.   Doctoi-  Freeman    w:is 
v/eli  acquainted  with  him.     AVo  were  standliiir  m  the  street  in 
(Trahani  and  lie  had  had  s.^ne  little  trial  and   Doctor  Frcoinnn 
had  dune  him  a  favor.     As  he  })assod  by  us,  there  was  a  black 
man  leading  In'm  by  a  lino  and  he  told  him   to  stop  and  ho 
raved  out  that  there  was  Doctor  Freeman,  that  he  would  alwavs 
respect  him.     Doctor  and  I  were  standing  cl<>se  together,  anc^  ^ 
the  man  chatted  right  smart  awhile  with  him  ;  when  he  av*-^ 
done  they  carried  him  to  the  poor  house,  at  least  the  man  sai  ^ 
he  was  going  to  take  him  there. 

Q.  Did  he  act  like  a  crazy  man?  A.  Yes,  sir.  He  w:£_ 
hallooing  and  singing  and  dancing  and  cutting  up  shines. 
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Q.  This  black  luan  was  leading  him  off  towards  the  poor 
house  and  he  discovered  Doctor  Freeman  who  was  an  acquain- 
tance of  his,  and  he  stopped  and  said  he  would  always  respect 
him,  and  he  capered  around  like  a  foolish  or  crazy  person  ?  A. 
Yes,  sir.  He  doubled  up  his  first  and  said  "  I  will  always  re- 
sped  you." 

Cross-Ktamination, 
Bv  Mr.  Boydkx. 

Q.  What  political  party  do  you  belong  to  f  A.  I  never 
l>elonged  to  any  society  except  a  debating  society  ? 

Q.  I  said  what  political  party  ?  A.  I  always  voted  with  the 
old  whig  party,  and  I  expect  to  die  there.     [Ijnughtcr.] 

Q.  Wliat  side  do  you  vote  with  now,  the  conservative  or  re- 
publican ?     A.  I  vote  the  consenative  ticket. 

WILLIAM  (4TLLIAM,  a  wltvm  called  on  t/te  hvhalf  of  the 
Managers^  Ijelng  dufi/  sworn,  testljf^d  axfollnos : 

BvMu.  GUAIIAM. 

Q.  Where  do  you  live  ?     A.  In  Alamance. 

Q.  Wliat  is  your  age  i     A.  5-t  years  hist  Sei)tcniber. 

Q.  What  business  do  you  follow  {     A.  Farming. 

Q.  In  what  township  ch)  you  live  ^     A.  Morton. 

Q.  Neai  the  Caswell  liuu?     A.  Yes,  sir. 

Q.  State  to  the  court  what  was  the  feeling  in  February  and 
March,  1870,  between  the  \/hite  and  black  races  in  your  neigh- 
borhood—  was  it  friendly  or  unfriendly?  A.  The  feeling  was 
verj'  good  as  far  as  I  know. 

Q.  Was  that  the  general  reputation  of  the  country?  A. 
Yes,  sir,  general  as  far  as  I  know.  I  don't  know-  any  difl'er- 
ence  except  with  reference  to  some  that  were  low  down. 

Q.  Any  worthy  colored  man  vras  treated  with  kindness  by 
every  lK)dy  ?    A,  Treated  with  respect. 

Q.  Did  they  have  Inisiness  transactions  in  the  way  of  mak- 
ing contracts  for  work  ?  A.  Yes,  sir,  the  freedmen  made 
their  own  conti*act8,  and  the  whites  ^vith  them. 

Q.  Sometimes  they  got  wages,  sometimes  they  got  a  slmre 
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of  the  crop  and  sometimes  they  rented  land?    A.  Yes,  sir, 
they  did  their  own  trading  without  any  prohibition  in  any 

way. 

Q.  So  a  man  was  a  reliable  man,  was  he  contracted  with 
and  trusted  as  a  white  man  would  be  of  the  same  standing? 
A.  So  far  as  I  know,  and  I  heard  of  no  difference. 

Q.  Were  they  in  any  way  unsafe  by  reason  of  voting  the 
republican  ticket  ?    A.  Not  at  all. 

Q.  Did  you  know  of  any  resistance  to  the  officers  of  the 
law  in  your  county.    A.  Not  at  all. 

Q.  The  taxes  were  gathered  in  your  township  and  county 
as  they  were  anywhere  else  without  any  resistance?  A. 
Without  any  resistance  at  all.  There  was  no  interruption  at 
all  in  any  respect — that  is,  about  politics  or  voting.  Some- 
times they  would  drink  a  little  too  much. 

Q.  Was  any  attempt  made  to  resist  the  law  in  the  collec- 
tion of  taxes  or  any  thing  else  ?  A.  No,  sir.  I  have  been 
connected  with  the  township  trustees  for  two  years  and  I 
have  never  heard  any  complaint  in  any  respect. 

Q.  You  are  one  of  the  township  trustees  ?  A.  I  am  one  of 
the  school  committee,  connected  with  the  township  trustees. 

Q.  Constantly  in  intercourse  with  the  township  trustees  ? 
A.  Yes,  sir. 

Q.  You  say  there  was  a  general  state  of  safety  for  colored 
men  or  republican  white  men  as  there  was  for  others  ?  A.  I 
saw  no  difference. 

Q.  Do  you  know  ot  any  violence  used  to  control  the  votes  of 
these  colored  people,  or  those  of  anybody  else  ?  A.  No,  sir,  I' 
do  not. 

CrosS'Exaininatian, 
By  Mr.  SMrrii. 

Q.  Do  you  know  of  any  acts  of  violence  committed  on  anv 
colored  people,  or  any  otliers,  in  the  county  of  Alamance  ? 
A.  Not  of  my  own  knowledge,  only  just  from  hearsay. 

Q.  Have  you  never  seen  any  one  whose  body  presented  the 
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YoarlcB  of  violence  ?  A.  No,  sir,  I  never  did.  There  is  a  man 
in  onr  neighborhood  who  is  said  to  have  been  whipped. 

Q.  Did  you  hear  his  screams  whilst  he  was  in  the  process  of 
being  whipped  ?    A.  I  saw  him  a  month  or  two  afterwards. 

Q.  Did  you  notice  any  scars  or  marks  of  recent  whipping 
about  him  ?    A.  No,  sir. 

Q.  You  never  made  any  examination?  A.  No,  sir,  none 
at  all. 

Q.  Do  you  know  of  any  secret  associations,  whether  called 
by  any  names,  in  that  county  ?     A.  No,  sir. 

Q.  Have  you  ever  seen  persons  going  about  disguised  ?  A. 
Never. 

Q.  You  have  never  seen  crowds  of  persons  going  about  at 
night  ?  A.  Not  in  disguise.  I  have  seen  persons  coming  from 
a  IroUc,  from  a  raising  or  a  com  husking. 

Q»  Did  you  sec  the  bodies  of  Outlaw  or  Puryear  after  their 
death  ?    A.  No,  sir,  I  did  not  know  them  before. 

Q.  IIow  far  off  from  the  place  where  they  lived  do  you  live  ? 
A.  It  is  ten  miles  from  my  house  to  Graham  and  how  far  it  was 
to  their  place  I  do  not  know,  it  is  still  further  I  suppose. 

Q.  Have  you  any  personal  knowledge  of  any  of  these  organi- 
sations ?    A.  No,  sir. 

Q,  You  have  never  had  any  connection  with  them  yourself? 
A.  No,  sir. 

Q.  Wliat  political  party  have  you  voted  with  i  A.  With  tlie 
democratic  party  all  my  life. 

DAVID  W.  KERR,  a  witness  calhd  on  hehcHf  of  the  Mcmor 
^r*,  hein^  duly  sworn^  testified  asfolhios : 
Bv  Mb.  Graham  : 

Q.  Where  do  you  reside  ?  A.  I  reside  in  Melville  township, 
No.  10, 1  think — Alamance  county. 

Q.  What  is  your  age  ?    A.  57. 

Q.  What  is  your  pursuit  ?    A.  A  farmer. 

Q.  State  to  the  court  what  were  the  relations  between  the 
black  and  white  people  in  your  township  as  &r  as  you  know  in 
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February  and  March,  1870  ?    A.  The  leeling  in  general  was  a 
kindlv  one. 

Q.  Tlie  usual  contracts  of  business  were  made  between  tliem  J 
A.  Yes,  sir. 

Q.  They  were  principally  in  the  employment  of  &rmers  ? 
A.  Yes,  sir,  eitlier  as  laborers  hired  by  the  month  or  year  or 
day  on  shares. 

Q.  Was  there  anything  in  the  state  of  society  there  that  made 
it  unsafe  for  them  ?     A.  I  think  not. 

Q.  iJiTeitlier  to  life  nor  liberty  ?     A.  I  thhik  not. 

Q.  Were  they  unsafe  in  matters  ol  property — any  likelihood 
of  their  being  deprived  of  their  property  ?  A.  They  were  not 
in  my  opinion. 

Q.  Do  you  know  of  their  suffering  any  violence  in  the  effort 
to  control  their  votes  or  because  of  their  polities  ?  A.  Kone,  in 
my  knowledge. 

Q.  Was  there  any  resistance  to  the  law  in  the  county  or  the 
township  to  your  knowledge  within  the  last  two  years.  A. 
Xone. 

Q.  Is  your  township  suppled  with  magistrates?  A.  Yes, 
sir. 

Q.  What  is  the  politics  of  your  magistrates?  A.  In  the 
township  where  I  live  the  magistrates  and  constables  are  repub- 
licans. 

Q.  Both  magistrates  and  constables  ?     A.  Yes,  sir,  botli. 

Q.  Do  you  know  of  auy  instance  of  a  magistrate  being  ap- 
pled  to  for  a  state's  warrant  for  a  black  man,  for  any  man,  black 
or  white,  who  made  the  proper  affidavit  that  he  was  refused  t 
A.  I  do  not. 

Q.  Did  you  know  this  man  Puryear?   A.  Only  by  character. 

Q.  Do  you  know  his  general  character  ?  A.  I  have  heard 
it  spoken  of  frequently  within  the  last  year  or  two. 

Q.  While  he  was  living  did  you  know  what  his  character 
was  ?  A.  Yes,  sir,  since  his  derangement  was  the  first  time  I 
ever  heai*d  of  it — at  the  time  he  was  deranged. 

Q.  What  was  his  reputation  at  the  time  and  what  has  bees 
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Jiis  character  sittce  that  time  i    A.  I  doii't  know  tliat  I  heard 
it  spokcai  of  at  tliat  thne  in  that  respect.     I  have  lieard  it  spo- 
ken  of  since. 
Croaa-J^am  lyuitlon. 

By  Mr.  S^irni : 
Q.  Have  you  known  any  acts  of  violence  in  that  part  of  the 
ooiinty  towards  the   colored  men  i     A.  Ko,  sir,   not  that  I 
tiiow  of. 

Q.  Have  you  never  seen  'a  person  who  has  been  whipped, 
alter  he  had  been  whipped  ?  A.  I  have  seen  persons  that  were 
reported  to  have  been  whipped. 

Q.  Have  you  seen  them  after  they  have  been  whipj)cd.     A. 
.2^0,  sir. 

Q.  Never  examined  them  ?     A.  Xo,  sir. 
Q.  Never  saw  any  marks  or  scars  or  bruises  about  them  ? 
-^\- .  I  have  not. 

Q.  Did  you  see  the  bodies  of  these  two  men  who  were  killed  i 
-^V^.  Ko,  sir. 

Q.  You  never  saw  Puryear's  body  or  Outlaw's  body  after 
^1  ^eir  death  ?     A.  No,  sir. 

Q.  Do  you  go  much  about  that  part  of  the  country  ?     A. 
ot  very  much.     I  stav  prettv  closelv  at  home. 
Q.  You  spoke  of  hearing  of  things  about  there.     Why  is  it, 
^  ^  you  go  about  nmch,  you  have  never  seen  any  of  these  things  ? 


-^V^.  I  don't  understand  what  thinii:s  vou  allude  to. 

Mr.  GRAHAM.     He  savs  he  does  not  \io  about  much. 
Q.  I  misunderstood  you.     You  don't  go  about  much  ?     A. 
"0,  sir. 

Q.  You  know  very  little  of  what  is  going  on  about  the 
bounty  except  what  you  hear  i-     A.  Only  what  I  hear. 

Q.  Do  you  know  any  thing  about  these  secret  organizations  ? 
-\.  I  do  not. 

Q.  You  have  never  had  any  personal  connection  with  them 
yourself?    A.  No.  sir. 

Q.  Have  you  ever  seen  persons  going  about  disguised  ?    A. 
I  have  not. 
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Q.  JS'either  in  the  day  or  night?    A.  No,  rir. 

Q.  Have  you  ever  seen  any  of  the  diggiiiBoe  2    A.  No,  sir, 

Q.  Do  you  go  out  at  night  at  all,  I  mean  in  the  sense  of  not 
t)eing  at  a  distance  2  A«  I  sometimes  go  to  my  neighbor'^ 
liouse  or  some  of  my  friends  and  remain  until  towards  bed 
time. 

Q.  You  don't  go  about  exeepi  to  your  neighborBj  to  visit 
thorn  occasionally  ?  A.  S(m>ctimeB  I  may  be  late  in  getting 
home  when  I  am  out  of  my  neighborhood. 

Q.  Have  there  been  any  outrages  around  in  that  neighbor^ 
liood  that  you  know  of?    A.  K^one  that  I  know  of. 

Q.  In  that  immediate  part  of  the  country  ?     A.  No,  sir. 

Q.  What  portion  of  the  county  do  you  reside  in  ?  A.  Direct- 
ly east  of  the  town  of  Graliam  on  the  east  side  ot  Haw  river^ 

Q.  Is  that  the  eastern  part  of  the  county  ?  A^  It  is  east  of 
the  central  part — three  miles. 

Q.  How  far  from  Graliam  ?  A.  Three  miles  in  a  dmetline 
and  four  and  a  half  miles  by  road.     It  is  circuitous* 

Q.  You  have  to  cross  the  river  ?    A.  YeSy  sir. 

Q.  Were  you  there  at  the  time  Outlaw  was  found  hung  ? 
A.  No,  sir. 

Q.  You  did  not  go  over?     A.  No,  sir. 

Q.  Wlien  did  you  first  hear  of  it  ?  A.I  cannot  be  positive 
when  I  heard  of  it,  whether  the  next  day  or  not — whether  it 
was  Sunday  evening  or  Monday,  but  I  heard  of  it  a  day  or  two 
afterwards. 

Q.  You  did  not  go  over  to  see  or  inquire  anything  about  it  i 
A.  No,  sir. 

Q.  You  remained  at  home  ?     A.  Yes,  sir. 

Q.  What  party  do  you  belong  to  ?  A.  The  conservative 
party. 

Q.  You  have  always  voted  with  them  ?     A.  Yes,  sir,  always. 
He-Direct  Examination, 
By  Mr.  Graham. 

Q.  I  believe  you  held  a  commission  as  justice  of  the  peace  in 
former  years  ?    A.  Yes,  sir. 
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Q.  How  many  years?    A«  I  Bcppose  five  or  six  years. 

Q.  Have  yoa  also  acted  as  a  jnror?    A.  Yes,  sir. 

Q.  Were  yon  also  a  candidate  for  the  legislature,  and  in  tliat 
way  also  became  extensively  acquainted  with  the  country? 
A.  I  was  a  candidate  in  1869  for  the  senate  in  that  district. 

JONATHAN   NEWLIN,   a  witness  caUed  an  UhaJf  of 
the  Managers^  heing  dvly  swanij  testifies  as  foUmcs  : 
By  Mr.  Graham. 

Q.  Where  do  you  live  ?  A.  In  the  county  of  Alamance, 
twelve  miles  south  of  Grahatn* 

Q.  On  the  Haw  river  \    A.  Yeft,  sir. 

Q.  What  18  your  business  i  A.  I  am  engaged  in  manufac- 
turing cotton,  selling  goods,  milling,  &c. 

Q.  And  farming  if    A.  Yes,  sir. 

Q.  State  what  is  the  feeling  in  that  part  of  the  county  be- 
tween the  two  races,  the  whites  and  blacks,  and  what  was  it  in 
1870 — the  early  part  of  the  year  i    A.  I  think  it  was  good. 

Q.  Were  there  the  iwual  business  relations  between  them  of 
employers  and  employer  (    A.  Yes,  sir. 

Q.  They  were  generally  farmers,  and  sometimes  mechanics? 
A.  Yes,  sir. 

Q.  They  got  empluyment  in  tliese  vocrations  from  the  white 
people  in  that  township  ?    A.  Yes,  sir. 

Q.  Do  vou  know  of  any  instance  in  which  a  man  was  refused 
employment  on  account  of  his  not  voting  as  the  white  people 
wanted  him  to  ?    A.  None. 

Q.  Do  vou  know  of  any  instance  where  favors  were  denied 
colored  i>eople  when  they  were  in  distress  or  sickness? 
A.  None. 

Q.  Was  or  was  not  the  black  men  as  safe  as  white  men  iu 
the  ordinary  course  of  things?    A.  Just  as  safe  in  my  opinion. 

Q.  Do  you  know  of  any  attemi)t  by  force  to  control  them  in 
their  votes  ?    A.  None  to  my  knowledge. 

Q.  Do  you  know  of  any  resistance  to  the  law,  either  federal 
or  state  ? — A.  None  sir. 


couBT  or  nmtAonij*.,  . 

i.  Yon  are  a  tax-payer  yourself  to  a  considerable  extent^ 

ng  engaged  in  nianufiMstnres  to  the  federal  goyemoient ; 

:e8  are  collected,  both  federal  and  state,  without  resistance  in 

>ur  township  ?    A.  Yes,  sir. 

Craad-EjMLminatioii. 
By  Mr.  Boyden. 

Q.  Have  you  knowledge  of  any  secret  political  organization 
in  the  county  of  Alamance?     A.  I  have  not. 

Q.  Do  you  know  of  any  outrages  having  heen  committed 
uponl  white  persons  or  colored  persons,  within  the  last  two  or 
three  vears  ?     A.I  do  not. 

Q.  Have  you  seen  no  person  who  has  been  whipped  or 
scourged  or  mutilated  ?     A.  Xonc  to  my  knowledge. 

Q.  AVhat  I  mean  is,  Irnvc  you  seen  jx^rsons  with  marks  or 
bruises  on  their  bodies  subsequent  to  their  being  whipped  i  A. 
I  have  never  seen  any  marks. 

Q.  Did  Mr.  Shotther  live  near  \x)u  ?     A.  lie  did  not. 

Q.  He  did  not  live  in  your  township?  A*  lie  lived  just 
twelve  miles  from  me  to  tlie  north-west. 

Q.  Do  you  know  he  has  left  the  county  i  A.  I  only  know 
it;i)orts  tliat  he  has  le^t  tlie  county. 

Q.  Do  vou  know  what  caused  him  to  leave  the  countv.     A* 
I  do  not 

Mr.  GRAHAM.  The  question  i>ix>})ounded  is  not  com- 
l>etent. 

Mr.  BOYDEN.     It  will  Ix)  competent  if  he  knows  it. 

Q.  Have  you  seen  any  man  in  your  county  having  what 
called  the  kuklux  disguise  i     A.  I  never  did. 

Q.  What  ix>litical   party  do  you   act  witli  now  If     A.  T 
conservative. 

Q.  You  have  been  asked  what  is  the  state  of  feeling  bet\s 
Uie  colored  and  white  races  within  the  last  year.     How  w 
the  year  before  and  the  year,  Ixjfore  that  i    A.  It  l^as  al 
been  good  in  my  neighborhood. 

Q.  Every  since  the  close  of  the  war  i    A.  Yes,  sir% 
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Q.  Yon  know  of  no  one  Ixjing  refused  labor  or  tnmed  off 
l>eeAU8e  he  would  not  vote  with  the  man  who  hired  him  ?  A. 
Xo,  sir,  I  do  not. 

Tlie  hour  of  half  jwist  one  having  arrived,  the  court  adjonrned 
to  to-morrow  at  11  o'clock. 
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THmTBBNTB  II  AT. 

Senate  Chamber,  Feb;  10th,  1871. 

The  COURT  met  at  11  o'clock,  pursnant  to  adjournment, 
lion.  R.  M.  Pearson,  chief  justice  of  the  supreme  court,  in  the 
chair. 

Proceedings  were  opened  by  proclamation  made  in  due  fonu 
by  the  door-keeper. 

The  CLERK  proceeded  to  call  the  roll  of  senators  when  tlie 
following  gentlemen  were  foimd  to  be  present : 

Messrs.  Adams,  Albright,  Allen,  Barnett,  Battle,  Bel- 
lamy, Brogden,,  Brown,  Cook,  Council,  Cowles,  Crowell, 
Currie,  Dargan,  Eppes,  Flomming,  Gilmer,  Graham,  of  Ala- 
mance, Graham,  of  Orange,  Hawkins,  llyman.  King,  Latham^ 
Ledbetter,  Lehman,  Linney,  Love,  Mauney,  McClammy,  Mc- 
Cotter,  Merrimon,  Morehead,  Murphy,  Norment,  Olds,  Price, 
liobbins,  of  Davidson,  Bobbins,  of  Rowan,  Skinner,  Speed,  Troy, 
Waddell,  Warren,  Whiteside,  Worth— 47. 

Senator  BOBBINS,  of  Davidson,  moved  that  the  reading  of 
the  journal  of  the  proceedings  of  yesterday  be  disj^ensed  M'itli. 

The  CHIEF  JUSTICE  put  the  question  on  the  motion  of 
the  senator  trom  Davidson,  and  it  was  decided  in  the  aflBnn- 
ative. 

RICHARD  THOMPSOX,  a  soilness  called  on  hehaJf  of 
the  MaiiagerB  heing  duly  8\corn.  tcstijied  as  foUows : 
By  Mk.  Qkaham, 

Q.  What  is  your  name  ?    A.  Richard  Thompson. 

Q.  Where  is  vour  home  ?    A.  In  Alamance  countv. 

Q.  Do  you  know  a  man  by  the  name  of  Henderson  Coble 
in  that  county  ?    A.  Yes,  sir. 

Q.  Is  he  any  relation  of  yours  ?    A.  Yes,  sir,  he  is  my  uncle. 

Q.  Do  you  know  of  Henderson  being  whipped  ?  A.  Yes^ 
sir. 

Q.  Where  was  it?    A.  At  his  home. 
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Q.  Wlio  whipped  him  ?    A.  Allen  Paisley. 

Q.  Where  is  Allen  Paisley  ?     A  He  is  in  the  penitentiary. 

Q.  Is  Allen  Pai^y  a  colored  man  ?    A.  Yes,  sir. 

Q.  Tell  how  he  came  to  be  whipped,  hoM'  happened  you  to 
be  there? 

Mr.  BOYDEN.  The  witness  has  not  stated  that  he  was 
tliere. 

Q.  Were  you  there  at  the  time  he  was  whipped  ?  A.  Yes, 
sir. 

Q,  How  did  you  happen  to  be  there  and  who  was  along  be- 
sides Paisley  and  yourself?    A.  I  was  at  work  for  Jim  Foust. 

Q.  lie  is  a  black  man  ?  A.  Yes,  sir.  I  was  sitting  by  the 
fire  at  supper  and  was  studying  my  spelling  book,  and  after 
awhile,  in  the  night,  Oscar  Albright,  Allen  Paisley  and  Duke 
Ilatmaker  came  over  and  they  said  to  me,  "  Thompson  I  want 
you  to  go  with  me  on  a  journey."  I  said,  "  Where  ?"  He  said, 
"  I  want  you  to  go  to  Henderson  Coble's."  I  said,  "What  for  ?" 
He  said  he  was  going  to  give  him  a  whipping.  I  said,  "I  don't 
want  to  go." 

Mr.  BOYDEN.  I  do  not  think  this  conversation  is  compe- 
tent. 

Mr.  GRAHAM.  We  expect  to  show  that  these  three  men 
came  there  and  prevailed  upon  the  witness  to  go  with  them  on 
an  expedition  to  whip  Coble,  and  anything  that  was  said  in  ex- 
ecution of  the  design  is  competent.  We  expect  further  to  prove 
that  Paisley  had  disguises  prepared,  long  gowns  and  caps  and 
some  paraphernalia  of  that  kind,  and  went  on  to  execute  their 
purpose. 

The  CHIEF  JUSTICE.  The  presiding  officer  thinks  the 
evidence  is  competent. 

Q.  [By  the  Chiet  Justice.]  Begin  again.  When  they 
came  to  your  house  and  asked  you  to  go  with  them  what  took 
place  ?  A.  Allen  Paisley,  Duke  Hatmaker  and  Oscar  Albright 
came  over  to  Jim  Fousts  and  went  in.  I  was  working  at  Jim's. 
Paisley  said,  "  Thompson,  I  want  you  to  go  on  a  journey."  I 
€aid,  "  Where  to?"  He  said,  "  To  Henderson  Coble's."    I  said, 


638  covm  of  impeachments. 

"  What  for  ?"  He  said,  lie  wanted  to  give  him  a  whipping. 
I  said,  "  I  don't  wanl  to  go."  He  said,  "  Yon  must  go."  I  said 
"  I  wont  go."  Then  Jim  Foust  drew  a  club  and  Paisley  cocked 
his  gun  and  said,  "  If  you  don't,  I  will  kill  you  right  here."  I 
thought  rather  than  be  killed  I  would  go.  Then  he  put  Al- 
bright and  Jim  Foust  to  guard  me. 

Q.  To  guaixi  whom  ?     A.  To  guard  me. 
By  Mr.  Graham. 

Q.  Was  it  at  Jim  Foust's?  A.  Yes,  he  was  guarding 
me.     Then  he  went  down  tc  the  woods  and  got  four  caps. 

Q.  Paisley  ?     A.  Yes,  sir,  lie  brought  them  up  there. 

Mr.  BOYDEJf.  The  witness  certainly  didnotgo  down  with 
Peasley. 

Q.  [By  the  Cliiet  Justice.]  He  went  down  to  the  woods  and 
brought  up  what  ?     A.  Some  caps. 

Q.  Pai>er,  or  what  ?  A.  I  don't  know  exactly  what  tliey 
were  ;  they  looked  sort  of  white  and  blue.  It  was  after  night, 
and  I  could  not  tell  exactly. 

Q.  Did  they  cover  their  face  and  heads  ?  A.  Xo,  they  came 
right  about  here,  [indicating  over  the  forehead,]  and  then  they 
had  a  face  to  go  on. 

Q.  A  masked  face  i     A.  Yes,  sir. 

Q.  lie  had  a  cap  or  something  that  covered  his  head  i  A. 
Ycf?,  sir. 

Q.  Could  you  know  a   man  when  you   saw  him  with  one  of 
these  caps  on  and  a  mask,  or  did  it  hide   his  face  i     A.  It  hid 
his  face,  and  you  could  not  tell  who  it  was. 

Q.  IIow  was  Paisley  dressed  after  he  put  on  this  cap  and 
mask  ?  A.  lie  had  on  a  sort  of  a  white  looking  go>vn  that 
come  down  here.  It  looked  white — I  could  not  tell  what  it 
was. 

Q.  He  had  on  a  white  gown  and  his  face  was  covered  ?  A. 
Yes,  sir,  it  looked  white. 

Q.  Did  you  take  it  to  be  white  ?  A.  I  thought  it  to  be 
Miiite — I  took  it  to  be. 

Q.  You  thought  this  gown  was  a  white  one  ?    A.  Yes,  sir. 
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Q.  Did  he  have  any  gowns  for  the  reet  of  ymi?  A.  The 
other  two  men,  Jim  and  Duke  Ilatmaker,  one  had  an  old 
blanket  and  the  other  an  old  white  petticoat,  I  think. 

Q.  That  was  Jim  Fonst  and  Dnke  Ilatmaker.    A.  Tea,  sir. 

Q.  One  had  a  sort  of  gown,  one  a  j^ettieoat,  and  one  a 
blanket?    A.  Yes,  sir, 

Q.  How  did  they  manage  with  you  ?  A.  They  made  me 
take  off  my  shirt  and  put  it  on  the  outside  of  my  coat — they 
made  Albright  and  me. 

Q.  You  stripped  down  to  the  buff  and  began  to  put  your 
clothes  on  wrong  side  out  i    A.  Yes,  sir. 

Q.  Thev  made  vou  do  that  (     A.  Yes,  sir. 

Q.  The  whole  i)arty  consisted  of  Paidey,  Duke  Ilatmaker, 
Oscar  Albright,  Jim  Foust  and  yourself?     A.  Yes,  sir. 

Q.  They  had  but  three  gowns  and  they  made  you  and  Jim 
Fouat  put  on  your  shirts  outside  of  your  coats  ?  A.  Yes,  sir, 
lue  and  Oscar  Albright  put  on  om*  shirts  that  way. 

Q.  Did  they  have  any  cap  for  you  i  A.  Xo,  sir,  they  did 
not  have  but  four  ca])S  and  Paisley  said,  "  What  shall  we  do  ?'' 
"  He  said,  '•Thompson  has  got  a  pair  of  saddle  jxxikets,  won't 
thev  do,'"  Jim  did.  Paislev  said  '*  Yes,''  and  told  him  to  brintr 
thein  out.  Jim  went  in  and  la'oiight  the  saddle  pockets  out 
and  gave  them  to  Paisley,  and  Paisley  went  and  made  a 
Ciip.  Duke  and  Jim  ^piardcd  me  while  Paisley  was  gone  tu 
make  the  cap.  They  n^ade  the  cap  and  ]>ut  it  on  Albright, 
and  then  they  went  to  an  old  lield  and  stopped  there,  and  he 
said,  "  Now  you  have  got  to  swear  that  you  will  never  tell,  and 
"if  anvbodv  asks  von,  to  sav  vou  don't  know  anvthinir  about 
''  it,"  and  that  he  would  kill  anvbodv  that  told,  and  that  if  he 
did  not  do  it,  he  had  another  company  at  Graham  who  would. 

Q.  He  told  you  to  never  tell  and  swore  you  not  to  do  it,  and 
if  vou  did  he  would  kill  vou,  and  if  he  did  not  somebody  else 
would  i     A.  Yes,  sir. 

Q.  You  started  on  after  getting  the  dress,  for  Henry  Coble's  t 
A.  Yes,  sir. 

Q.  Describe  what  took  place  at  Henderson  Coble's  ?    A. 
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When  we  went  to  Henderson's  they  knocked  at  the  Joor  and 
made  him  come  out  of  Iiis  house.  They  asked  him  if  he  be- 
longed to  the  league  or  had  anything  to  do  with  the  league. 

Q.  Who  asked  tliat  ?  A.  Paisley  did.  I  don't  know  whether 
he  said  he  belonged  to  the  league  or  not.  I  cannot  say  posi- 
tively, but  he  asked  him  about  his  going  about  and  telling 
stories  about  die  county,  and  he  said  he  was  going  to  give  him 
A  wliipping  for  it.  Then  he  commenced  whipping  him  and  he 
made  him  get  on  his  knees,  and  he  whipped  him  right  smart, 
and  he  begged  and  commenced  praying.  After  be  got  up,  he 
said,  if  you  go  a  squirrel  hunting  don't  keep  your  gun  loaded 
at  night. 

Q.  If  he  went  squirrel  hunting  he  must  shoot  off  his  gim 
and  not  keep  it  loaded  at  night  ?  A.  Yes,  sir.  He  told  him 
he  would  do  it.  Then  he  whipped  him  some  more.  Then  he 
said  "  Have  you  got  any  meat  ? "  He  said  "  Yes."  He  said 
**  What  sort  ?  "  He  said  "  I  have  got  some  middlings."  He 
said  "  Haven't  you  got  some  ham  ?  "  He  said  "  No."  He  told 
him  he  might  keep  it  then. 

Q.  Did  he  take  off  his  clothes  when  he  whipped  him  ?  A. 
No,  sir,  he  was  in  his  shirt-sleeves. 

Q.  He  had  nothing  on  but  his  shirt  ?  A.  Yes,  sir,  that  was 
all.     I  forget  M^hether  he  asked  him  anything  else  or  not. 

Q.  Was  he  whipped  pretty  severely  ?  A.  Eight  smart. 
Then  he  went  on  from  there  to  Uncle  Tom  Woods'. 

Q.  Let  us  get  through  there  first.  Did  Paisley  and  the 
rest  of  you  go  into  the  house  ?  A.  No,  sir,  we  never  went  into 
the  house. 

Q.  Did  he  have  any  conversation  with  Henderson's  wife? 
A.  He  had  no  wife  ^ 

Q.  Was  anybody  in  the  house  besides  Henderson  ?  A.  His 
little  boy  as  far  as  I  know.  If  there  was  anybody  else  I  don't 
know. 

Q.  Did  you  hear  Paisley  say  anything  about  his  being  a 
^'  Ku  Klux  "  at  the  time — did  he  ask  Henderson  if  he  had  ever 
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seen  the  "  Ku  Klux  "  before  ?    A.  lie  did  not  ask  Henderson 
that.     That  was  at  uncle  Tom  Woods'. 

Q.  Tliey  went  in  you  say,  and  made  Henderson  eonie  out^ 
asked  liim  these  (jueistions  and  ijrave  him  a  severe  whipping  ? 
A.  Yes,  sir, 

Q.  Then  they  went  to  Tom  AVoods'.  What  took  j>lace  then  ? 
A.  We  hallooe<i  at  the  <\oi>v  aixl  niade  him  come  out  and  said, 
**I)id  you  evw  see  Ku  Khixes"  (  He  says  '^  Xo."  He  says, 
thePe  was  "  Ku  KJuxcv^/'  1  f e  sftid,  ''  Wo  liavo  a  liickcrv  " — he 
said,  ''  tell  your  wife  to  ^t-t  up  and  come  out.-'  She  come  out 
and  he  asked  her  if  she  had  ever  seen  Ku  Kluxes,  and  slie  said 
she  had  not,  and  he  told  her  that  the>e  was  Ku  Kiuxes.  He 
said,  "  Why  haven't  you  ^ot  the  tree  school  [startcMl  ?"  He 
«aid  "  The  folks  had  concluded  not  to  ]>ut  it  up  until  fail,  that 
thev  were  not  readv.  He  K;u'd,  **  Xo,  vau  are  the  cause  of  it, 
"and  if  you  don't  start  that  4=^chool  in  three  weeks  we  will  come 
^' down  and  whij)  you;''  an/1  lie  siiid  ifthey<k)n't  finish  that 
church  they  intenckMl  to  burdi  it  u]). 

Q.  Were  the  people  Iniikliui;;  a  meetini^  house  in  the  neigh- 
borhood at  the  time  i     A.  Yes,  sir. 

Q.  The  colored  people?  A.  Yes,  sir.  He  told  him  he 
must  "start  a  colored  folks'  s^'hool  and  a  white  folks'  ^school. 

Q.  Woods  siiid  the  reason  whv  tluy  diil  not  start  the  school 
was  because  they  wei-e  not  <|uite  rn'ady,  and  J^iisley  said  if 
they  did  not  commence  it  in  three  weeks  he  would  come  down 
^nd  whip  him,  and  if  he  did  not  finish  tJu)  church  he  would 
bum  it  up  'i     A,  Yes,  sir, 

Q.  Where  did  they  g(>  then  ?     A.  To  Monroe  ^I.  Freeland's. 

Q.  A  colored  man  i  A,  Yes,  sir.  They  went  and  hallooed 
and  told  him  to  cimie  out.  I.'nde  Monroe  Freeland,  he  got  out 
of  bed.  They  5aid  "  Wliat  AJ-e  you  doing  T'  He  said  that  he 
was  doing  nothing  only  i)utting  on  his  ])ants,  and  would  be 
out.  He  came  out  and  Paisley  said  "  Didn't  you  and  Hinton 
"'Roberts  steal  a  bull  sometime  ago  f '  He  said  no,  he  didn't 
but  that  they  were  accused  of  it. 

Q.  Is  Hinton  Koberts  a  black  man  ?    A^  Xo,  sir,  lie  is  a 
36 
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white  man.  He  said  they  were  accused  of  it  but  they  did  not 
do  it.  Then  Paisley  said  he  wbs  going  to  give  him  a  whipping, 
and  turned  in  and  commenced  whipping  him.  He  called  ou 
all  the  fellows  around  to  go  in  and  give  him  five  licks  apiece^  but 
they  wouldn't  do  it.  He  turned  in  and  went  to  whipping  liim 
himself. 

Q.  Paisley  ?  A.  Yes,  sir.  He  whippe<l — I  don't  know  liow 
much  but  he  whipped  him  right  smart.  After  he  had  whipped 
him  he  asked  where  his  son  Mike  was.  He  said  he  was  up- 
stairs in  bed.  He  made  Mike  come  down.  He  asked  him 
something  about  hip  going  to  see  a  girl  in  the  neighborhood  ; 
that  he  would  have  to  hurry  up  and  marry  her  or  he  would 
whip  him.  Then  he  whipped  Mike  right  smart.  He  said  that 
Mike  had  told  stories  on  him. 

Q.  Did  he  do  anything  uiore  that  night?  A.  Yes,  sir. 
When  we  left  uncle  Tom  Woods'  we  went  down  to  his  son-in- 
law's.  He  and  uncle  Tom  Woods"  t?on-in-law  had  had  some  fall- 
ing out.  His  son-in-law  was  not  in  ;  and  he  told  his  wife  that 
he  was  going  to  leave  a  liickoi'v  to  whip  him  with. 

Q.  Nothing  else  done  that  niglit  (  A.  Then  we  went  back 
to  the  old  field  close  to  Jim  Foust'ji,  when  wc  left  and  went  into 
the  woods,  and  after  we  had  pulled  ott*  the  gowns  I  do  not 
know  what  he  did  with  them,  but  we  staid  there  and  he  told 
Jim  to  mi  to  the  house  and  t^ee  if  there  was  anvbodv  there,  he 
was  to  whistle.  We  took  the  clothes  otl*  but  whether  he  took 
them  in  the  woods  or  not  1  don't  know. 

Q.  Did  you  see  anything  mure  of  him  that  night  ?  A. 
Xo,  sir. 

Q.  Were  you  taken  u])  about  this  (    A.  Yes,  sir. 

Q.  I  low  was  that  done,  1  >v  a  constable  or  officer  ?     A.  Yes,  sir. 

Q.  Who  took  you  ?  A.  Uncle  Henderson  Coble  and  Monroe 
Freeland 

Q.  I  mean  who  took  you  up  and  carried  yon  bofore  the 
court?    A.  Mr.  John  Kay. 

Q.  Is  he  a  constable  ?    A.  Yes,  sir. 
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Q.  What  justice  of  the  peace  were  you  carried  before  ?    A. 
Mr.  Wylie  Neese  and  Seymour  Olds. 

Q.  They  were  justices  of  the  peace  i    A.  Yes,  air. 

Q.  Were  you  examined  and  then  put  in  tlie  jail  ?  A.  Yes, 
sir. 

Q.  And  kept  there  until  court  ?    A.  Yes,  sir. 

Q.  And  tlien  you  were  sentenced  by  the  judge  to  the  peni- 
tentiary?   A.  Yes,  sir. 

Q.  The  men  that  were  with  you  that  night  were  all  colored 
men  ?    A.  Yes,  sir. 

Q.  And  tlie  men  you  whipped  and  whose  houses  you  went 
to  were  those  of  colored  people  ?    A.  Yes,  sir. 

Q.  What  time  was  tliis,  Dick  i  A.  When  tliis  whipping 
took  place? 

Q.  Yes?  A.  It  was  in  February,  somewhere  along  there; 
I  don't  know  exactly  what  time  it  was. 

Q.  February  ot  last  year  ?    A.  Yes,  sir. 

Q.  When  were  you  taken  up — how  long  after^-ards?  A. 
We  were  taken  up — this  was  done  on  Friday  night,  and 
"they  took  us  up  on  Saturday,  before  twelve  o'clock. 

Q.  How  did  tliey  liappen  to  take  you  uj) — did  Henderson 
Coble  liave  it  done  ?   A.  Yes,  sir,  he  and  ITncle  Monroe  Frc<' 
land  came  there  and  had  us  taken  up,  as  far  as  I  know. 

Q.  When  you  were  brought  before  tlie  'scjuires  was  Ilcnder- 
«3on  there  ?     A.  Yes,  sir. 

Q.  lie  was  examined  as  a  witness  ?      A.  Yes,  sir. 

Q.  After  they  had  heard  what  he  swore  to  about  it  the}-  sent 
^'ou  to  jail  ?     A.  Yes,  sir. 

Q.  You  whipped  how  many  that  night?     A.  Three. 

Q.  Paisley  did  all  the  whipping  himself?     A.  Yes,  sir. 

Q.  Your  party  consisted  of  five  i    A.  Yes,  sir. 

Q.  That  is,  there  was  Paisley,  Ilatmaker,  Albright,  Jim 
l^oust  and  yourself?    A.  Yes,  sir. 

Q.  Are  they  all  in  the  penitentiary  now  ?  A.  No,  Jim  an4 
X)uke  run  away. 
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Q.  All  that  did  not  get  away  are  in  the  peniteutiai-y  ?  A. 
Yes,  sir. 

Q.  Did  anybody  attempt  to  prevent  yon  from  being  arrested 
by  the  constable  ?     A.  No,  not  as  I  know  of. 

Q.  Did  any  company  gather  to  prevent  tlie  constable  from 
taking  you  before  the  magistrate  or  to  jail  afterwards  ?  A.  Xo, 
sir,  not  as  I  know  of. 

Q.  What  is  Paisley's  calling — what  is  his  business  ?  A.  He 
followed  teaching  school  and  preaching. 

Q.  Was  he  going  to  teach  that  free  school  in  that  neighbor- 
liood  which  he  wanted  to  have  started  so  cjuickly  ?     A.  Yes,  sir. 

Q.  He  is  now  in  the  penitentiary  ?     A.  Yes,  sir. 

Q.  Do  you  know  how  those  men  voted — Paisley,  Hatmaker 
and  the  other  men  of  the  company  ? 

Mr.  130YDEX.  Do  you  mean  whether  he  saw  them  cast 
their  votes  ?  I  insist  that  the  witness  should  speak  of  his  own 
knowledge?  A.  I  do  not  know  how  they  voted.  I  heard 
them  say,  but  did  not  see  it  myself 

Q.  Did  they  belong  to  the  league  ?     A.  Paisley  said  he  did. 

Mr.  130YDEN.  That  is  clearly  inadmissible. 

Q.  I  do  not  care  about  what  he  said.  Did  you  ever  see  him 
in  a  league  meeting?     A.  Yes,  sir. 

Q.  Did  you  ever  see  him  in  the  league,  marching  about  in 
their  processions  ?  A.  I  saw  him  at  a  big  dinner  and  marching 
about  there. 

Q.  What  big  dinner  was  that  ?     A.  It  was  in  Graham. 

Q.  You  saw  them  marching  ?     A.  Yes,  sir. 

Q.  What  they  called  the  "Loyal  League?"  A.  I  forget 
now  what  league  they  called  it. 

Q.  It  was  a  league  ?    A.  Yes,  sir. 

Q.  All  black  people,  or  some  white?  A.  Some  black  and 
some  white. 

Q.  Did  they  wear  any  sort  of  badges  or  marks  of  any  kind? 
A.  I  forget  whether  they  did  or  not.  I  think  some  of  tliem 
had  some  ribbons  tied  in  thoir  coats. 
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Q.  Was  Paisley  at  the  dinner?    A.  Yes,  sir. 

Q.  And  he  was  marching  with  them  ?    A.  Yes,  sir. 

Q.  Did  lie  wear  a  ribbon  ?    A.  Yes,  sir,  he  had  on  a  ribbon. 

Q.  How  was  it  with  Jim  Foust  ?  A.  I  don't  know  how  it 
is  al)out  him.     I  never  saw  him  at  one  of  these. 

Q.  Was  Oscar  Albright  i     A.  Xot  as  I  know  of. 

Q.  This  other  man,  Ilatmaker,  was  he  there  ?  A.  I  never 
saw  him  there. 

CroHs-Kjcaui  In  at  Ion. 
By  Mr.  B<)yiip:n. 

Q.  What  is  your  name  ?     A.  Kichard  Thompson. 

Q.  How  old  are  you  ?     A.  I  think  I  am  going  on  twenty. 

Q.  Where  do  you  live?     A.  I  live  in  Alamance  coimty. 

Q.  With  whom  do  you  live?  A.  I  used  to  live  before  I 
was  taken  up  with  a  man  named  William  Thompson. 

Q.  With  wliom  do  you  live  now  ?  A.  I  am  staying  in  the 
penitentiary. 

Q.  ]Jefore  you  went  there  with  whom  did  you  live?  A. 
AVith  William  Thompson. 

Q.  When  did  you  go  to  the  penitentiary.  A.  I  went  there 
in  June  last. 

Q.  You  lived  with  AVilliam  Thom])son  at  the  time  you  went 
out  this  night  you  have  been  a  tidking  about?  A.  Not  at  that 
time,  I  wa8  stavin^j:  with  Jim  Foust. 

Q.  Jim  Foust  is  a  colored  man  ?     A.  Yes,  sir. 

Q.  And  Duke  Ilatmaker?     A.  Yes,  sir. 

Q.  They  were  all  colored  men  that  went  along  that  night? 
A.  Yes,  sir. 

Q.  When  did  you  first  tell  this  story  you  have  been  telling 
liere  to-day.     A.  I  told  the  same  thing  last  year. 

Q.  Who  was  the  first  person  you  told  it  to  ?  A.I  think  Mr. 
McAdam  was  the  fii'st  man. 

Q.  How  did  you  happen  to  tell  hhn?  A.  He  had  me  to  tell 
it  to  him  there  at  the  time  of  the  court. 

Q.  You  told  Inni  at  the  time  you-were  tried  ?    A.  Yes,  sir. 
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Q.  That  was  the  firBt  time  you  told  it?  A.  That  is  the 
first  time.    I  stated  it  all  over  to  him. 

Q.  Was  he  your  counsel — did  you  employ  him  as  a  lawyer  ? 
A.  Yes,  sir. 

Q.  And  you  told  him  of  it  ?    A.  Yes,  sir,  I  told  him  of  it. 

Q.  Who  did  you  next  tell  of  it?  A.  I  told  the  jailor  some 
part  of  it,  and  to  Mr.  Thompson  when  he  came  up  there. 

Q.  Which  party  does  Mr.  McAdam  belong  to  ?  Is  he  a  dem- 
ocrat or  republican?  A.  I  do  not  know  which  party  he  be- 
longs to. 

Q.  Do  you  know  whether  Mr.  Thompson  belongs  to  tl\e 
republican  or  the  democratic  party?  A.  I  do  not  know  which 
he  belongs  to. 

Q.  Have  you  ever  sworn  to  this  matter  before?  A.  Yes, 
sir. 

Q.  Where  were  you  sworn  ?    A.  I  was  sworn  at  Graham. 

Q.  Before  whom  were  you  sworn  ?  A.  I  do  not  know  who 
the  man  was  who  swore  me. 

Q.  Where  were  you  when  you  made  oath— at  whose  house 
or  whose  room  ?    A.  I  was  sworn  in  the  court  house. 

Q.  How  happened  you  to  swear  there — were  you  made  a 
witness  in  that  trial?  A.  Yes,  sir,  they  took  us  for  state  wit- 
nesses at  the  court. 

Q.  Were  you  in  the  penitentiaiy  then,  when  you  took  your 
oath?    A.  No,  sir. 

Q.  Had  you  been  in  the  penitentiary  before  yoil  were  sworn  ? 
A.  No,  sir. 

Q.  You  say  they  made  a  state's  witness  of  you  ?  A .  Yes, 
sir,  that  is  what  they  told  me,  they  made  a  state's  witness. 

Q»  Did  you  put  your  hand  on  the  Bible  and  swear?  A. 
Yes,  sir.     • 

Q.  Then  you  told  the  whole  story?  A.  Yes,  sir,  I  told 
what  I  knew  about  it. 

Q.  Have  you  ever  been  sworn  about  it  at  any  other  time 
before  to-day,  since  that  ?  A.  Yes,  sir,  I  think  they  took  ns 
for  witaoMHes  at  Mr.  Neese's. 
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Q.  What  did  you  swear  to  there — did  jou  deny  it  l)eforc 
liim  ?     A.  We  denied  it  before  him. 

Q.  Ton  swore  to  a  lie  about  it,  then  ?  A.  They  took  us 

Q.  You  swore  to  a  lie  about  it,  did  you  2  A.  No,  sir ;  they 
liad  witnesses 

Q.  Answer  my  question — did  you  swear  to  a  lie  then  ?  Tou 
*say  you  were  sworn.  Did  you  tell  a  lie  about  it  ?  A.I  denied 
it — I  said  I  didn't 

Q.  Was  not  that  a  lie  2 

Mr.  Manager  SPARROW,  The  witness  means  to  say  tliat 
^hey  had  an  examination,  not  tliat  he  was  swoin. 

Mr.  BOYDEN.  He  means  to  say  no  such  thing.    He  says 
lie  was  sworn  on  the  Bible. 
By  die  Chief  Jvsitce. 

Q.  Did  you  put  your  liaiid  on  die  Bible  before  Justice  Keese  'i 
A.  Yes,  sir,  they  had  us  put  our  hands  on  the  IMble. 

Q.  Mr.  lioyden  asks  you  if  you  did  not  deny  having  been 
along  with  this  party,  whether  you  told  die  truth.  A.  We 
<leiiied  it 

By  Mr.  Boyden  [resuming.] 

Q.  You  all  swore  to  a  lie  ?     A.I  just 

Q.  Just  answ^er  it  riglit  out.  You  all  swore  to  a  lie  ?  A.  1 
do  not  know  whether  we  swore  to  a  lie ;  we  told  them  vre 
didn't  do  it  i 

Q.  You  do  not  know  whether  tliat  was  a  lie  or  not  ?  A. 
Yes,  sir,  we  told  him  a  storj'. 

Q.  I  ask  you  if  you  were  ever  sworn  at  any  time  before  to- 
<lay  when  you  gave  a  statement  about  die  matter,  and  when  you 
did  not  tell  a  lie,  but  told  how  it  was  ?     A.  Yes,  sir. 

Q.  Where  was  that  i    A.  We  told  it  at  the  court  l^ouse. 

Q.  At  what  court  house  i    A.  At  Graliam. 

Q.  When  i    A,  Last  year. 

Q.  What  time  ?    A.  It  was  in  June. 

Q.  Were  you  sworn  then  ?    A.  Yes,  sir. 

Q.  Who  swore  you  2  A.  I  don't  know  who  it  was  8Wore 
me. 
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Q.  Did  you  put  your  hand  on  the  bible  ?    A.  Tes,  sir. 

Q.  And  yoti  were  sworn  ?    A.  Yes,  sir. 

Q.  Where  were  you  in  the  court  house  ?  A.  Up  in  tlie 
court  house. 

Q.  In  the  court  room  ?     A.  Yes,  sir. 

Q.  What  was  going  on — how  liappened  you  to  be  sworn 
then — who  was  on  trial  ?  A.  Me  and  Adam  P^sley  and  Oscar 
Albriglit. 

Q.  They  swore  you  in  your  own  cause  did  they  1  A.  Yes, 
sir,  I  reckon  tliat  is  the  way  it  was  done. 

Q.  They  made  you  tell  all  about  it  ?     A.  Yes,  sir. 

Q.  And  you  were  convicted  and  sent  to  the  penitentiary. 
A.  Yes,  sir. 

Q.  And  that  was  in  Alamance  ?     A.  Yes,  sir. 

Q.  That  such  a  thing  was  done  ?    A.  Yes,  sir. 

Q.  Xo  mistake  about  that  ?    A.  None  at  all. 

Q.  Don't  misunderstand  me.  I  don't  want  to  get  you  in 
any  difficulty.     You  say  you  were  on  trial  in  the  superior 

court  ?     A.  Yes,  sir. 

« 

Q.  You  Avere  indicted  and  tried  for  whipping  that  man  ? 
A.  Yes,  sir. 

Q.  And  you  say  that  when  you  were  on  trial  you  were  called 
up  and  made  to  put  your  hand  on  tlte  Bible  ?    A.  Yes,  sir. 

Q.  And  you  were  sworn  to  tell  the  truth  ?    A.  Yes,  sir. 

Q.  And  you  told  it  then  to  the  jury  and  court  that  were 
trjnng  you  i    A.  Yes,  sir. 

Q.  No  mistake  about  that  ?  A.  Yes,  sir,  I  told  it  there  in 
court. 

Q.  And  imder  oath  ?    A.  Yes,  sir. 

Q.  ITpon  that  they  con^^cted  you  and  sent  you  to  the  pen- 
itentiary?    A.  Yes,  sir. 

Q.  Well,  have  you  ever  told  it  any  other  time  ? — have  you 
ever  been  swoni  in  Raleigh  about  it  before  to-day — oh  don't 
look  over  there,  look  here  and  tell  us.  Have  you  ever  been 
sworn  in  Raleigh  before  to-day  ?  A.  I  never  swore  in  HaleigU 
that  I  know  of. 
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Q.  Did  yon  ever  tell  tliia  story  aincc  you  Iiavo  been  in  the 
penitentiary  ?  A.  Yes,  sir,  I  have  told  some  part  of  it  since  I 
have  been  in  the  j^enitentiary. 

Q.  Who  did  you  tell  i    A.  Mr.  Thonii>son. 

Q.  AVhy  did  you  tell  Mr.  Thonii^on  i  A.  I  told  it  to  him 
directly  after  I  got  into  the  penitentiiiry. 

Q.  How  did  you  happen  to  tell  him  i  A.  He  called  me  up 
to  the  office  and  asked  me  something  al)()ut  it. 

Q.  That  was  after  vou  had  sworn  to  it  in  court  at  Alamance  ? 
A.  Yes,  sir,  that  was  after  I  had  been  convicted  and  put  in  tho 
j)enitentiar}\ 

Q.  Have  you  ever  told  anybody  else  besides  Mr.  Thompson 
since  you  have  been  in  the  penitentiary  i  A.  Yes,  sir,  I  have 
told  some  men  about  it  to-dav. 

Q.  Have  you  not  told  them  before  to-day  i  A.  Xot  as  I 
know  of. 

Q.  JjQt  us  go  back  to  that  night.  What  night  was  it  that 
you  went  on  tliis  expedition.  A.  I  think  it  was  on  a  Friday 
night. 

Q.  What  time  of  the  year?     A.  In  June. 

Q.  AVhat  time  in  J  unci  A.  When  we  went  out  a  whij)- 
ping — that  was  al)0ut  this  time  last  year.  I  think  it  was.  I 
did  not  understand  your  (juestion. 

Q.  What  sort  of  a  night  was  it  ^  A.  There  was  snow  on  the 
ground. 

Q.  Was  it  a  clear  night  or  cloudy?  A.  The  moon  was 
shining.     I  think  it  was  right  clear. 

Q.  Can  you  tell  what  day  in  February  it  was  ?     A.  Xo,  sir. 

Q.  You  do  not  recollect  ihe  day  (    A.  !No,  sir. 

Q.  But  it  was  a  Friday  night  you  say  ?  A.  Yes,  sir,  it  was 
a  Friday  night  when  I  was  taken  up. 

Q.  I  am  not  asking  you  when  you  were  taken  up.  I  ask 
you  what  night  it  was  you  started  out  to  whip  these  pei'sons. 
A.  That  was  on  Friday  night. 

Q.  You  were  not  taken  up  that  night  I  A.  Xo,  sir,  we  were 
taken  up  on  Saturday. 
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Q.  You  cannot  tell  whether  it  was  in  the  middle  of  Feb- 
ruary or  past  the  middle  of  February  ?  A.  No,  sir,  I  cannot 
tell  that  for  I  don't  know. 

Q.  But  you  recollect  there  was  enow  on  tlie  ground  ?  A, 
Yes,  sir. 

Q.  How  deep  was  the  snow  ?    A.  A  little  light  snow. 

Q.  Where  did  they  find  you  that  night  ?    A.  At  Jim  Foust's. 

Q.  Wliat  were  you  doing  there  ?  A.  I  was  helping  tliem 
clear  new  ground. 

Q.  What  time  in  the  night  did  they  come  there  ?  A.  I 
don't  know  exactly  what  time  in  the  night.  It  was  a  while 
after  supper — right  smart  in  the  night  after  supper. 

Q.  Had  you  been  to  bed  ?     A.  Xo,  sir. 

Q.  You  had  not  been  to  bed  ?    A.  No,  sir. 

Q.  Who  Wii8  in  tlie  house  when  they  came?  A.  Me  and 
Jim  and  his  wife. 

Q.  Jim  who?     A.  Jim  Foust. 

Q.  And  his  wife?     A.  Yes,  sir. 

Q.  Did  they  come  in  all  of  them  ?     A.  Yes,  sir. 

Q.  Who  came  in  ?  A.  Allen  Paisley,  Oscar  Albright  and 
Duke  Ilatmaker  came  in. 

Q.  Did  they  take  seats — did  they  sit  down  there  and  talk  ? 
A.  Xo,  sir,  they  did  not  sit  down;  they  just  came  in  and  stood 
up. 

Q,  Wliat  did  they  say  when  they  came  in  ?  A.  They  came 
and  went  to  talking  to  Jim  a  little  bit.  Then  he  said  "Thomp- 
"  son,  I  want  you  to  go  with  me  on  a  journey  to-night  ?"  I  said 
*' Where  to?"  He  said,  "I  want  you  to  go  to  Ilenderson 
"  Cobles." 

Q.  Ilenderson  Coble  was  a  relation  of  youi-s  ?  A.  lie  was 
an  uncle.     I  said  *'AVhat  for  ? "     lie  said  he  was  to  whip  hinu 

Q.  You  did  not  have  any  occasion  to  go  and  whip  yonr 
uncle?  A.  No,  sir;  I  didn't  want  to  go.  I  told  him  I  didn't 
want  to  go.  He  said  I  should.  Then  Jim  and  Duke  drawed 
clubs  on  me. 

Q.  Jim  who?    A.  Jim  Foust  and  Duke  Ilatmaker. 

Q.  Drew  clubs  on  you  ?    A.  Yes,  sir. 
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Q.  What  sort  ot  clubs  ?  A.  They  had  great  big  knots — 
«oine  kind  of  little  clubs  grubbed  out  of  the  ground,  and  had 
~xoots  on  about  as  big  as  nij  first  or  a  little  bigger. 

Q.  They  raised  them  ?    A.JYes,  sir. 

Q.  And  threatened  to  beat  you  ?  A.  Yes,  sir.  They  said 
thev  would  kill  me — and  Paislev  cocked  his  cth — ^if  I  didn't 
j^o.  I  thought  rather  than  be  killed  it  would  be  best  for  me 
to  go. 

Q.  And  help  to  whip  your  uncle?     A.  Yes,  sir, and  I 

Q.  What  preparation  did  you  make  for  starting  ?  A.  Then 
Paisley  put  Jim  and  Duke  there  to  guard  me,  and  he  goes 
down  to  the  woods  and  got  some  caps. 

Q.  They  guarded  you  right  there  at  the  house  ?    A.  Yes,  sir. 

Q.  Were  you  in  the  house  or  out  of  the  house  ?  A.  They 
kept  me  in  the  house. 

Q.  Did  they  t^e  seats  there  in  the  house  ?  A.  Xo,  sir,  they 
stooil  at  the  door.     The  house  didn't  have  but  one  door  to  it. 

Q.  How  long  was  this  man  gone  if  A.  lie  was  gone  right 
smart — ^I  don't  know  exactly  how  long. 

Q.  An  hour  or  two  ?  A.  I  don't  think — I  think  he  was  gone 
abont  a  half  hour,  I  reckon. 

Q.  Tliat  is  your  notion  about  it.  lie  came  back  ?  A.  Yes, 
sir,  he  came  back. 

Q.  And  came  in  the  house  .^    A.  Yes,  sir. 

Q.  What  did  he  bring  in  f    A.  Four  ciips. 

Q.  Wliat  sort  of  looking  tilings  were  they?  A.  They 
looked  sort  of  white  and  sort  ol  blue — that  is  the  way  they 
looked  to  me. 

Q.  Which  did  they  have  the  most  of,  white  or  blue?  A.  I 
did  not  notice  particularly  about  that.  I  cannot  tell  which  was 
the  most. 

Q.  Describe  what  sort  of  things  these  caps  were  and  how 
they  looked  ?     A.  They  looked  mighty  l)ad. 

Q.  Tell  us  how  they  looked  bad  %  What  was  there  except 
being  a  cap  ?    A.  They  had  a  little  tassel  on  the  top. 
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Q.  Wliat,  horns — is  that  the  way  they  were  ?    A.  No,  sir,        I 
cannot  say  they  looked  like  horns,  it  was  a  tassel. 

Q.  How  long?     A.  That  long,  [indicating  about  six  inche&^]. 

Q.  Did  they  stand  np  or  did  they  tall  down?     A.  Th^r^v 
stood  up. 

Q.  I  low  many  did  thev  liave  i     A.  Four  of  them. 

Q.  And  they  looked  mighty  bad  i     A.  Yes,  sir. 

Q.  Did  they  sciire  you  any  i    A.  No,  sir,  I  wasn't  any  scar-«J?J 
about  the  en}). 

Q.  What  did  they  do  with  these  caps?  A.  Then  he  told 
Jim  he  didn't  have  a  cap — they  lacked  one.  lie  said,  "Thonii)- 
Bon  has  an  old  pair  of  saddle  pockets,  won't  they  do  ?"  Pais- 
ley said  ''  Yes,"  and  told  him  to  go  and  get  it. 

Q.  Who  went  and  got  the  saddle  pockets  ?     A.  Jim  Foust- 

Q.  How  long  was  lie  gone  ?     A.  lie  was  not  gone  more  tlis^i^ 
two  or  three  minutes. 

Q.  And  he  brought  back  the  saddle  pockets?     A.  Yes,  8?ii' 
he  brought  them  to  Allen  Paisley  and  Paisley  went  and  maJ*^ 
a  cap,  and  Jim  and  Duke  guarded  when  he  made  it. 

Q.  What  color  was  the  saddle  pockets  ?     A.  lied. 

Q.  What  did   they  do  with  the  saddle  pocket  cap?     A.  Il*^ 
put  it  on  Albright. 

Q.  What  was  done  with  the  other  caps  ?     A.  They  put  th*^ 
caps  on  all  of  us. 

Q,  Did  you  put  one  on  ?     He  put  it  on  for  me. 

Q.  You  wouldn't  put  it  on  ?  A.  No,  sir,  I  didn*t  want  i* 
on  but  lie  made  me. 

Q.  What  else  was  put  on?  A.  Ho  made  us  pull  out  o^^^ 
shirts  and  put  on  over  our  clothes. 

Q.  Right  before  Foust's  wife — she  was  there?  A.  She\va^ 
there.  • 

Q.  And  she  saw  it  put  on  ?     A.  Yes,  sir. 

Q.  After  you  got  your  shirts  on  outside  of  your  coat  ai^^ 
your  caps  and  they  got  on  their  white  gowns— first  tell  ^^^ 
who  had  the  wnite  gowns?     A.  Paisley  had  a  long  go^vM 
of  some  kind  that  hung  down  to  about  here  [indicatiugji 
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im  had  a  blanket,  and  Duke  had  something  like  a  petticoat. 

Q.  How  did  he  wear  it  ?  A.  He  put  it  on  over  his  head 
lid  it  come  down. 

Q.  How  low  did  it  come  down  ?  A.  I  think  it  come  down 
0  about  here  [indicating.] 

Q.  How  did  he  keep  it  about  his  neck  ?  A.  He  fastened  it 
ome  how  around  tliere. 

Q.  When  you  got  equipped  what  Avas  then  said?  A.  We 
>vent  up  in  the  old  field. 

Q.  Whose  orders  wore  you  under?    Who  wascaptuin? — 

.  Paisley. 

Q.  He  ordered  you  to  march  up  to  the  old  field  ?  A.  Yes, 
«ir. 

Q.  How  far  was  the  old  field  from  there?  A.  I  reckon 
»ome  two  hundred  vards  from  the  bouse. 

Q.  When  you  got  to  the  old  field  what  was  then  done? — 
A.  He  said  he  was  going  to  make  laws. 

Q.  What  laws  dic\  he  make  ?  A.  He  told  us  that  we  must 
never  tell 

Q.  The  first  law  was  that  you  were  never  to  tell,  no  matter 
what  happened?     A.  Yes,  sir. 

Q.  Tell  us  the  next  law?     A.  He  said 

Mr.  GRAHAM .  Will  the  counsel  let  the  witness  go  on  and 
complete  his  answers  without  interrupting  him  before  he  gets 
to  the  end  of  the  sentence. 

Mr.  BO  YUEN.  I  think  I  have  a  right  to  cross-examine 
the  witness  in  this  wav. 

Mr.  GRAHAM.  I  think  the  witness  is  entitled  to  be  ex- 
amined fairly  and  without  the  frequent  interruptions  to  throw 
Iiim  off  his  self-possession. 

Mr.  BOYDEN.  I  am  willing  that  the  witness  shall  state 
all  the  laws  that  were  made. 

Q.  Go  on.  A.  He  said  that  if  we  ever  told  he  would 
kill  us. 

Q.  You  have  stated  that  before.     What  next?  any  thing 
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more  f    A.  He  said  if  he  did  not  get  iis  there  was  another 
company  over  in  Graham  that  would  do  it. 

Q.  Did  he  tell  you  who  they  were  ?  A.  Xo,  sir,  he  never 
told  us  who  tliey  were. 

Q.  After  this  conversation  what  then  f  A.  Then  he  went 
down  to  Uncle  Henderson's. 

Q.  How  far  was  Henderson  Coble's  from  there?  A.  I 
reckon  it  was  a  little  over  half  a  mile. 

Q.  You  went  there  did  you  ?    A.  Yes,  sir. 

Q.  When  you  got  there  what  took  place  f  A.  He  knocked 
at  the  door  and  made  him  get  up. 

Q.  Did  you  go  in,  any  of  you  ?     A.  Xo,  sir. 

Q.  What  was  said  when  you  knocked  at  the  door  ?  A.  I 
forget  now  exactly  what  was  said,  but  he  knocked  at  the  door 
and  called  him  out. 

Q.  Who  called  him  out  ?    A.  Paisley. 

Q.  What  did  he  say  he  wanted  ?  A.  He  said  he  was  going 
to  give  him  a  whipping  ? 

Q.  He  told  him  that  before  he  came  out?  A.  Xo,  sir,  after 
he  came  out. 

Q.  What  did  he  say  before  he  came  out — why  did  he  tell 
him  he  wanted  him  to  come  out  f  A.  He  told  him  to  come 
out  there  after  he  knocked  at  the  door. 

Q.  He  did  not  tell  him  what  he  wanted  ?  A.  Xot  mitil 
after  he  had  got  out.  Then  he  told  him  he  was  going  to  whip 
hiui. 

Q.  How  long  after  he  told  him  before  he  cAme  out  ?  A. 
He  never  told  him  what  he  was  going  to  do  until  after  he 
came  out. 

Q.  You  do  not  understand  me.  I  ask  you  how  long  it  was 
after  he  told  him  to  come  out  before  he  did  come  out  ?  A.  It 
was  not  long.    I  don't  reckon  it  was  more  than  two  minutes. 

Q.  Who  opened  the  door?  A.  Uncle  Henderson  opened 
the  door. 

Q.  You  did  not  open  the  door  at  all  ?    A.  No,  sir. 
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Q.  As  soon  aa  he  stepped  out  what  was  done?  A.  He  com- 
menced whipping  him. 

Q.  Did  they  catch  hold  of  him  2  A.  I  don't  know  whetlier 
they  took  hold  of  him  or  not. 

Q.  You  don't  recollect  anybody  taking  hold  of  him,  but  you 
recollect  they  whipped  him  i  A.  Yea,  air,  I  did  not  see  them 
take  hold  of  him. 

Q.  Did  they  whip  him  very  severely  ?  A.  Yes,  sir,  they 
made  him  beg  and  pray  mightily. 

Q.  Did  he  take  it  without  being  held — didn't  he  offer  to  nm 
away,  or  did  he  just  stand  and  take  it?  A.  He  got  down  on 
his  knees.    He  didn't  try  to  get  away. 

Q.  He  just  stood  and  took  it?     A.  Yes,  sir. 

Q.  Tlien  he  commenced  to  pray  mightily  ?     A.  Yes,  sir^ 

Q.  How  many  licks  do  you  think  you  gave  him  ?  A.  I 
don't  know,  I  can't  say. 

Tlie  CHIEF  JUSTICE.  You  have  no  right  to  put  the 
question  in  that  way. 

Q.  I  do  not  mean  you — how  many  were  given  him  ?  A.  I 
don't  know  how  manv  there  were. 

Q.  You  didn't  whip  him  at  all  ?    A.  Xo,  sir.  • 

Q.  Nobody  but  one  man  ?    A.  Nobody  but  Paisley. 

Q.  Wliat  after  that.^  A.  Attcr  they  whipped  him  once 
they  asked  him  if  he  didn't  belong  to  the  league. 

Q.  liVliat  did  he  say  ?  A.  I  don't  know  whether  he  said 
he  belonged  to  it  or  not.     I  never  understood  what  he  said. 

Q.  You  didn't  hear  his  answer  ?     A.  Xo,  sir. 

Q.  Tlien  did  Paisley  whip  him  again?  A.  Yes,  sir,  he 
whipped  him  again,  and  asked  him  about  his  going  about  and 
telling  stories  over  the  country. 

Q.  Did  he  tell  what  stories?  A.  He  said  ho  told  some 
stories  about  him. 

Q.  He  didn't  tell  what  they  were  ?  A.  Xot  as  I  heard  of, 
lie  did  not. 

Q.  After  you  had  been  whipping  him  what  did  they  do  ? 
A.  After  he  whipped  him  for  going  over  the  countiy  and  tel- 
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ling  stories,  he  asked  him  if  he  had  got  any  meat.  He  said 
yes  he  had  got  some  middlings.  He  said,  "  Have  you  got  any 
ham  ?"    He  said  "  No,"  then  he  said  "  You  can  keep  that  tlicn." 

Q.  Did  he  know  who  was  whipping  him — did  he  say  he 
knew  you  ?    A.  He  said  at  the  trial  he  knew  us, 

Q.  I  mean  that  night  ?  A.  I  never  heard  him  say  that  he 
knew  us  that  night. 

Q.  He  did  not  profess  to  know  any  of  you  that  night  ?  A. 
He  did  not  sav  lie  did. 

Q.  Wliat  next?     A.  They  made  him  go  to  bed. 

Q.  Did  you  go  in  the  house  all  of  you  ?  A.  No  sir,  I  didn't 
go  in  the  liouse — there  didn't  any  of  us.  They  told  him  that 
he  had  to  go  to  bed.  I  heard  the  bed  rattling,  and  I  allowed 
he  had  gone  to  bed. 

Qi  Then  what  ?    A.  He  goes  on  to  Uncle  Tom  Woods'. 

Q.  Who  goes?  A.  Paisley,  and  he  takes  us  to  Uncle  Tom 
Woods'. 

Q.  How  far  is  Tom  Woods'  from  that  place?  A,  I  don't 
know  exactly  how  far  it  was. 

Q.  State  as  near  as  you  can.  A.  I  reckon  about  a  quarter 
of  a  mile. 

Q.  What  time  in  the  night  do  you  think  it  was  when  you 
got  to  Tom  Woods'  ?  A.  I  don't  know — I  cannot  tell  what 
time  it  was.     I  think  it  was  pretty  late  in  the  night 

Q.  What  do  you  mean  by  pretty  late,  eleven  or  twelve 
o'clock  ?     A.  I  think  it  was  getting  about  bedtime. 

Q.  You  think  it  was  about  getting  towards  bedtime  ?  A. 
Yes,  sir,  I  think  so. 

Q.  Early  bedtime  or  late  ?    A.  Late — aboiijt'  eleven  o'clock. 

Q.  How  long  did  you  stay  at  Tom  Woocfs'  ?  A.  I  don't 
know,  we  didn't  stay  very  long. 

Q.  When  you  got  there  what  was  done?  A.  He  went  to 
the  house  and  woke  up  Tom  Woods  and  made  him  get  up  and 
come  to  the  door. 

Q.  How  did  you  make  him  get  up  ?     A.  They  just  called. 

Q.  What  did  they  do  ?    A.  Tliey  called  him  to  come  to  the 
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door.     lie  came  to  the  door  and  stood  at  the  door  and  looked 
at  me. 

Q.  He  came  and  opened  the  door  and  looked  at  you  ?  A. 
Yes,  sir. 

Q.  AVhat  tlien  ?  A.  Then  lie  askcil  if  he  ever  saw  tlic  "  Ku 
Klnxets."     lie  naid  "  No.''     lie  paid  these  was  ''  Ku  Kluxes." 

Q.  Who  said  tliat?     A.  Paislev. 

Q.  lie  said  they  were  Ku  Klux"^  A.  Yes,  sir,  lie  said  he 
never  saw  thenibeforo. 

Q.  He  asked  where  liis  wife  was  ^  A.  lie  said  she  was  in 
Ijed.     lie  told  him  to  have  lier  <^cl  u])  and  see  tlie  Ku  Kluxes. 

Q.  I)i<l  he  fro  in?     A.  Xo,  sir,  he  didn't  •>•(>  in  the  house. 

Q.  lie  did  not  fro  and  tell  his  wife  ^  A.  He  stood  at  the 
door  and  told  lier. 

Q.  To  eonie  out?  A.  Yes,  sir,  and  when  she  came  (Uit  the 
door  he  asked  her  di<l  she  ever  see  the  Ku  Khixes  hefore. 

Q.  What  did  she  say  (  A.  She  said  slie  liad  iu*ver  *een 
them  hefore. 

Q.  Then  what?     A.  TIiGii  lu?  said  these  was  Ivu  Kluxes. 

Q.  Tlien  lie  wanted  to  know  of  T«)m  AVonds  why  he  had  not 
irot  that  free  school  started  ^  A.  He  said  the  folks  eoiieluded 
not  to  start  the  scliool  till  fall. 

The  CHIEF  JrSTICK.     It  is  lianllv  necoswirv  to  have  him 

•  •  • 

tell  over  the  storv.     !!(»  is  tellinir  it  thr  name  wav, 

Mr.  DO^'^DEN.  I  desire,  Air.  Cliief  Justice,  to  see  ifJie  can 
tell  it  twice  in  the  same  wav.  T  think  we  have  a  riirht  to 
examine  him  in  that  wav.  It  inav  he  a  made  up  storv.  It  is 
in  that  view  I  am  asking  the  questions. 

Q.  AVhat  did  vou  do  then  and  what  did  he  sav  after  that? 
A.  He  said  that  the  tolks  that  were  startinir  the  school  rather 
wait  until  fall.  He  said  to  Incle  Tom,  no  he  was  the  occa- 
sion of  it. 

Q.  Of  the  school  not  starting  i  A.  Yes,  sir,  he  told  Uncle 
Tom  that  he  was  tlie  occasion  of  not  startiutr  the  school.  He 
was  the  school  committee. 

Q.  He  was  the  school  committee  ?     A.  Yes,  sir,  Uncle  Tom 

37 
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was.  lie  said  irncle  Tom  was  the  school  coinmiftee  and  he 
had  start  the  school  in  three  weeks,  if  he  did  not  he  would 
give  him  a  whij)]>ing.  I  do  not  know  whetlier  Tncle  Tom  said 
he  wonld  or  not.  Then  he  said  he  must  have  that  meetini!: 
house  there  in  two  or  three  weeks.  He  told  hijn  he  must  have 
a  white  folks'  school  and  a  colored  folks'  school,  and  then  we 
hid  him  <rood  night  and  went  down  to  I'ncle  Monroe  Freeland's 
and  knocked  at  tlie  door  of  Uncle  Monroe's. 

Q.  Did  you  whip  him  '{     A.  Yes,  .sir,  he  whipped  him.   * 

Q.  How  mucli  did  he  wliip  him  i  A.  I  don't  know  how 
niuch  he  whij)j)ed  him. 

Q.  I  mean  tlie  i)arty,  all  these  men  i"  A.  lie  wanted  ns  to 
give  him  iive  licks  apiece  and  we  would  not  do  it,  and  he 
whipped  him  himself. 

Q.   Did  anv  hodv  strike  a  lick  (     A.  I  saw  nobt^dv  but  him. 

().  Did  tliev  all  refuse?     A.  All  rel'iised  but  J^iislev. 
*  «  « 

Q.  He  was  the  man  who  did  all  the  whij)j)ing^  A.  Yes, 
sh',  he  did  the  whipping. 

Q.  He  reipicstcd  then)  to  give  him  iive  lashes  apiece,  and 
thev  wo)ild  uoi  do  it  /     A.  ^  cs,  .<ir. 

Q.  You  say  that  /  A.  ^^'<>,  sir,  tliey  would  uot  whip  hiiu — 
none  but  Paisluv. 

Q.  I)i<l  they  give  him  a  .^I'vere  v/bii»])iiig  /  A.  Yes,  sir,  I 
think  thev  did. 

Q.  \Vas  it  on  his  bare  back/     A.  No,  sir,  on  the  shirt. 

Q.  Did  the  blood  run  /  A.  No,  sir,  1  did  not  see  any  blood. 
If  it  did  nm  I  did  not  know  it. 

Q.  Huw  many  lashes  d«>  you  suj)pose  Paisley  gave  him  / — a 
hundred  .^     A.  I  don't  reckon  he  gave  him  as  much. 

Q.  Seventy -five,  do  you  think  /  A.  I  don't  know.  I  can- 
not tell  exactlv. 

Q.  State  it  as  near  as  you  can  .^  A.  He  gave  him  a  dozen 
licks,  about  that. 

Q.  That  is  all  you  think  he  gave  him.*^  A.  I  think  all,  but 
I  cannot  sav  for  certain. 
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Q.  What  time  was  it  you  went  there  at  this  place  f  A.I 
don't  know  what  time  of  tlie  night  it  wae. 

(}.  State  as  near  as  you  can — give  yom*  best  judgment  ? 

A.  As  far  as  I  can  guess  it  M'as  pretty  hite  in  the  niglit — 
evervhmlv  was  ixone  to  bed. 

Q.  Wliathour  of  the  night  do  you  think,  about  ^  A.  Twelve 
or  one  o'clock,  \  reckon. 

Q.  Where  did  yon  go  then  \  A.  We  never  Avent  any 
where  else,  lie  whij)pe<l  Tncle  !^[onrue  bee^mse  he  said  he  and 
llinton  Roberts  had  stole  a  l)iill.  He  said  thev  were  accused 
but  thev  did  not  clo  it.  Then  he  calle<l  his  son  down  from  the 
lott  and  he  said  he  liad  been  telling  some  stories  about  him  and 
he  turned  in  and  whipped  his  son. 

Q.  JIow  many  lashes  did  i^iisley  give  him  ^  A.  I  don't 
know  exactlv  how  mauA'. 

Q.  How  old  a  boy  was  Mike  ?  A.  T  reckon  about  nineteen 
vears. 

Q.  What  did  tlioy  whip  him  for?  A.  He  said  that  he  had 
been  telling  stories  on  liim,  then  he  told  him  there  was  some 
youiiiT  h'idv  tliat  lie  must  marrv  or  he  would  Avhii)  him  a<rain. 

Q.  That  he  must  marry — they  whipped  him  to  make  him 
marrv?     A.  Xo,  because  he  told  stories  on  him. 

Q.  And  they  tohl  him  he  must  marry  a  certain  girl?  A. 
Yes,  sir. 

Q.  What  did  you  do  then  ?  A.  We  then  went  up  back  to 
Tncle  Tom  NVoods'  son-in-lawV  house. 

Q.  AVluit  time  was  it  you  got  t:>  Tom  Woods'  house?  \,  I 
don't  know  what  time  it  was — I  guess  it  was  i)relty  late. 

Q.  Getting  to  l)e  pretty  near  daylight?  A.  It  was  not  that 
late. 

(X  What  o'clock  do  vou  think  it  was  ?  A.  I  reckon  it  was 
after  midnight. 

Q.  Y(ni  think  it  was  midnight  then  ?  A.  It  wjis  after  mid- 
night. 

Q.  How  long  after/  X.  I  don't  know  exactly  how  long 
it  was. 
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Q.  Did  you  quit  after  you  went  to  Woods'  f  A.  We  got 
through  and  tlien  went  down  to  his  son-in-law's. 

Q.  What  is  his  name  ?    A.  John  AVoods. 

Q.  AVhat  time  do  you  think  it  was  when  you  got  there  ?  A. 
I  don't  know,  I  was  not  studying  much  about  the  time.  I  was 
imcasy  being  about  among  these  folks. 

Q.  AVhat  did  you  do  .^  A.  He  went  into  tlie  house — Paisley 
went  into  Tom's  son-in-law's  house — inside,  if  I  am  not  mistaken. 

Q.  Did  any  of  the  rest  go  in.^  A.  I  don't  think  any  one 
went  in  but  Paisley ;  I  think  he  went  in  and  he  asked  for 
Tom's  son-in-law,  and  thev  said  he  was  not  there. 

Q.  What  was  liis  name '?  A.  Jolm  Woods.  She  said  he 
was  over  to  Mr.  Curtis'. 

Q.  AVho  did  you  ask  for?     A.  For  Tom's  son-iu-law. 

Q.  Is  he  a  son  of  Tom  Words  I    A.  A  son-in-law. 

Q.  AVas  he  not  the  son  of  Tom  Woods  ?  A.  The  son-in-law  ; 
lie  said  he  was  not  there  ;  he  left  a  hickorv  and  told  her  that  it 
was  to  whip  him  with. 

Q.  Where  did  you  go  then  ?  A.  We  went  to  the  old  field, 
not  far  from  Jim  Foust's,  and  took  oil*  the  clothes. 

Q.  That  ended  the  business  J  A.  He  took  olf  his  clothes 
and  told  Jim  to  s^o  to  his  house,  and  that  if  anvbodv  was  there 
he  must  give  a  whistle. 

Q.  He  came  back  iu  the  field  \  A.  He  whistled — that  is  ho 
said  he  whistled,  but  I  never  heard  him  whistle. 

Q.  You  did  not  hear  him  whistle?      A.  No,  sir. 

Q.  Then  what  was  done  *.     A.  Then  we  Avent  to  the  house. 

Q.  AVliose  house  ?     A.  Jim's  house. 

Q.  Did  you  all  go  in  ?     A.  Xo,  sir. 

Q.  Who  didn't  go  in?     A.  Paisley. 

Q.  Who  did?     A.  Me  and  Jim  went  iu. 

Q.  Who  did  you  find  in  there?  A.  The  rest  of  them  went 
off  home. 

Q.  Who  did  you  find  there  when  you  went  in  ?  A.  Xobodv 
but  his  wife. 

Q.  Nobody  else  ?    A.  No,  sir. 
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Q.  Jim  ha<l  not  jroiic  in  at  all  ?  A.  Jim  went  in,  Imt  Paii?- 
lej',  Albright  and  Dnko  went  oil',  I  reckon  thej'  went  oft' home. 

(J.  What  time  was  it  when  yon  broke  np  ?  A.  I  don't  know 
what  time  it  was. 

(J.  Have  you  ever  been  threatened  by  anybody  if  yon  didn't 
swear  to  this  storv  that  vou  have  told  ?  A.  Xo,  sir,  nobody 
bnt  Paisley. 

Q.  Ihit  he  did  not  threaten  yon  to  make  yon  tell  the  story  ? 
A.  Xo,  sir,  he  said  not  to  tell  it. 

Q.  He  didn't  want  you  to  tell  it?     A.  No,  sir. 

().  Has  anvbodv  tlnvatened  von  what  thev  would  do  if  yon 
did  not  tell  it?  A.  N<>,  sir,  nol>odv  has  threatened  me  if  T 
didn't  tell  as  T  know  of. 

]>v  Mk.  Gkauam. 

Q.  Did  von  liav;»  any  idea  of  bein<j:  examined  before  last 
iii<i:ht  or  this  morniuir  ?     A.  Xo,  sir. 

(J.  X'obody  ever  told  you  you  would  be  eddied  upon  ?  A. 
Xo,  sir,  the  commissnry  told  me  he  was  iToing  to  bring  me  to 
town. 

().  And  you  t<)l<l  nothimr  about  this  to  anvbodv  until  yon 
came  to  see  souie  gentlemen  in  the  room  at  the  capitol.  A. 
Yes,  sir. 

Q.  At  the  time  W(K)ds,  yon  say,  was  the  connnitteeman  of 
that  township  or  district?  A.  Yi^^^  sir,  he  was  the  school  com- 
mittee. 

Q.  AVas  there  any  other  officer  whipi)ed  that  night?  A. 
Xot  as  1  know  of. 

Q.  He  was  the  only  man  haviu'j:  a  commission  who  was 
whi])j)ed  that  night  ?     A.  They  never  whipped  Tom  Woods. 

l!c-(^roiss-Kcmn  in/ft  !(>?). 

Q.  Do  you  know  of  any  Kn  Klux  going  about  in  the  coun- 
ty— did  yon  ever  see  anybody  going  about  in  disguise?  A. 
X'^o,  sir. 

Q.  You  never  saw  any  body  going  about  with  this  disguise 
only  the  night  you  went  out?     A.  X"o,  sir,  I  never  saw  any. 
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Q.  Do  you  know  of  any  body  having  been  wliipped  except 
those  you  whipped  that  night — did  you  see  any  body  that  liad 
been  whipped  'i  A.  No,  sir,  I  have  not  seen  any  body  who 
had  been  whipped. 

JiC'Dirert  l^amination. 
By  Mr.  Graham. 

Q.  You  say  that  Tom  Woods  was  a  scliool  commissioner 
and  was  not  whipi)cd,  but  was  threatened  l>y  Paisley  imlcss  he 
started  tlie  school  within  three  weeks,  he  would  be  whipped  i 
A.  Yes,  sir. 

Q.  Paisley  expected  to  be  the  teacher  of  the  school  i  A. 
Yes,  sir. 

(i.  When  you  were  taken  up  aiul  tried  before  these  two 
iustices,  Neetcand  Sevmour  Holt,  thcv  asked  vou  whether  vou 
were  guilty  or  not  ?     A.  Yes,  sir. 

Q.  You  Mere  iu)t  sworn  were  vou — tlicv  did  not  make  vou 
put  your  hand  on  the  ]>ible  I  A.  No,  not  as  I  recollect  of — if 
they  did  I  fori^et  about  it. 

Q.  [Hy  the  Chief  Justice.]  You  don't  know  whether  you 
put  your  hand  (^n*  the  book  tliat  time  or  not  i^  A.  No,  sir,  1 
don't  know  as  I  did  now.     If  I  did  I  have  iVjrgotten  it. 

Mr.  (iRAIIA^r.  The  witness  on  the  cross-examination 
was  hurried  on  bv  the  (lucstions  so  that  he  may  vcrv  well 
have  been  confused. 

Q.  AVhen  you  were  brought  belore  the  court,  who  was  the 
judge?     A.  Mr.  Tourgee. 

Q.  Do  you  know  how  Mr.  Tourgee  voted?     A.  I  do  not. 

Q.  It  was  l)efore  him  that  vou  Mcnt  and  vou  did  everv  thin<r 
imder  the  direction  of  Mr.  McAdam  who  was  vour  lawyer? 
A.  Yes,  sir. 

Q.  You  did  what  he  requested  you  to  do?     A.  Yes,  sir. 

Q.  When  you  made  your  statement  to  the  court  was  not 
this  the  way  ? 

The  CHIEF  JUSTICE.  The  counsel  has  no  right  to  lead 
the  witness. 


TKI-VL   OF   WILLIAM   ^V,    IIOLDEX.  563 

!^^^,  GRAHAM.  I  don't  dejsire  to  do  it,  but  the  witneas  is 
a  fiimplcMniiided  boy  an<l  it  is  dittieult. 

Q.  Did  you  do  any  thing  oxco])t  what  Mr.  ACcAdam  told 
vou  to  do  ? 

Mr.  BOYDEX.     AVe  object  to  tlie  question  as  leading. 

A.  Tliev  made  us  s^o  on  to  tell  and  swore  us  to  tell  the  truth. 
IJv  the  CniKK  Jisnci-:, 

fl. 

Q.  Swore  you  to  tell  the  whole  truth.     A.  Yes,  sir. 

().  Did  vou  there  tell  what  v<ni  told  here  to  dav^  A.  Yes, 
Siir. 

By  Mr.  Giuham  ['resuiuing.l 

0.  Were  you  and  Paislevaud  Albriirht  all  carried  into  court 
before  that  day?     A.  Yes,  sir. 

Q.  That  is  the  only  plac<^  where  you  made  any  pul>lic  state- 
ment about  it?     A.  Ye>5,  sir. 

Q.  It  was  donij  iu  court  ?     A.  Yes,  sir. 

Q.  Who  called  upon  you  to  make  any  statement  about  it — 
did  Mr.  McAdam  put  you  ibrward?     A.  Yes,  sir. 

3Ir.  BOYDKN".     [  olijcr-t  to  the  (juestion  as  leading 

Mr.  GKAlFA^r,  1  rcallv  do  not  know  how  to  examine  a 
simple  man  like  he  is  without  putting  tht?  (piestions  in  that 
form. 

The  CIIIKF  JUSTI CK.  I  know  it  is  very  dillicult  but  the 
rule  ru([uires  that  you  shall  not  ask  ynur  own  witness  a  lead- 
ing rpu^stion. 

Q.  AVere  you  called  upon  to  make  a  statement?  A,  Yes, 
sir. 

Q,  Do  you  know  whether  yoii  were  sworn  about  it  or  not, 
or  whether  vou  were  allowed  to  make  a  statement  without 
putting  your  hand  on  th<.'  book  and  swearing.  |  To  the  court.] 
There  are  gentlemen  here  who  know  lie  was  not  sworn. 

Mr.  BOYDKN.     You  need  not  tell  him  that. 

Q.  You  say  you  nuide  a  statement  in  the  presence  of  the 
judge  ?     A.  Yes,  sir. 

Q.  And  the  judge  sent  you  and  Paisley  and  Albright  to 
the  i)eniteiitiary  ?    A.  Yes,  sir. 
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Senator  JOIIX  A.  GILMER,  a  witness  called  on  hehalf  of 

the  MancKjtrs^  hilny  dnhj  siconi,  iestljied  as  folloics : 
\)\  Mk.  Mkkkimox. 

Q.  Have  you  heard  the  witness  Thompson  who  was  last  ex- 
amined.   A.  Yet>,  sir. 

Q.  State  wliether  or  not  you  wei*c  present  at  the  session  of 
tlie  superior  court  in  Ahimanee  county  wlien  his  case  was  tried 
on  an  indictment  on  account  of  the  transaction  lie  has  detailed 
this  nu:>rnin^  i     A.  I  think  I  was  present  during  tlic  trial. 

Q.  State  wliat  transj)ireJ,  and  whether  lie  made  the  state- 
ments tlien  substantially  as  he  has  made  them  here  I  A.  Mv 
recollection  is  that  there  was  a  submission  bv  the  three  defend- 

ft/ 

ants  of  whom  this  witness  was  one,  and  that  it  was  entered  of 
record.  Mr.  McAdaui  was  assigned  to  defend  them,  and  I 
think  that  he  stated  to  the  court  that  this  witness  was  probably 
a  subject  for  a  lighter  punishment,  because,  as  he  alleged,  he 
had  been  led  into  a  breach  ol  tlie  law,  and  he  requested  the 
court  to  let  him  make  a  statement,  which  request  was  granted. 

Q.  [l)y  Mr.  Graham.]  The  witness?  A.  Yes,  sir,  I  think 
it  was  the  same  man.  Tliis  witness  was  allowed  to  get  up  and 
make  a  statement,  which  as  near  as  I  can  remember  was  snl>- 
stantially  what  he  has  stated  here  to-day. 

Cross-K,t*am  'm aiion. 
Uy  Mk.  ]><)Yoi:n. 

Q.  Do  you  think  you  recollect  hJs  statement,  eycr^'  bit  ol 
it  .^  A.  I  do  not  know  that  I  can  answer  as  to  that.  It  was  a 
yery  long  statement  like  the  one  he  made  here  to-day. 

Q.  State  as  far  as  you  can  where  it  corresponded  ?  A.  As 
far  as  I  can  re-collect  it  was  substantially  the  same.  The  points 
ot  his  statement  were  that  this  man  Paisley  and  another,  whose 
name  I  do  noM'  remember,  went  out  on  this  expedition  against 
three  of  their  colored  neighbors.  That  was  the  only  pait  in  the 
testimony  that  impressed  me. 

Q.  I  ask  you  now  did  you  know  of  any  secret  oro^anization 
under  either  of  the  names  which  haye  been  mentioned  in  the 
course  of  the  trial,  or  any  other  names  f 
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]VIr.  GRAII  Air.     Yon  mean  in  the  county  of  Alamance  ? 

Mr.  r>()Yl)EX.     Anvwhere. 

ilr.  (rliAlI  A]\L  I  object  to  the  (juestion  beyond  tlie  county 
of  Alamance.  They  are  the  peojile  who  liaAC been  denounced 
and  imprisoned  as  in  insurrection  ai^ain.st  the  law,  and  the  in- 
quiry is  whether  they  were  connected  with  anything  of  the  sort. 

]\Ir.  1*(..)YJ.)EX.  The  point  is,  as  we  allege,  that  these  secret 
organizations  extended  tin-onghout  tlie  state,  that  their  object 
was  to  subvert  tlie  govern uient  ol"  tlie  state,  as  far  as  the 
aniendment  to  the  c<^nstitution  since  the  w;ir  is  concerned, 
excei)t  the  emancipation  of  the  slaves,  and  to  subvert  that 
portion  of  the  constitution  of  the  Cnited  States  giving  political 
rights,  except  the  abolition  of  slavcrv  ;  that  it  was  a  larire  and 
extensive  (►rgaiiization  extending;:  tlirou^^hout  the  state,  and  all 
connected  and  engaged  in  the  same  object.  I  desii'e  to  ask 
this  gentleman  if  he  has  anv  kn(>v\lerii»:e  of  anv  such  ortraniza- 
tion  anv  where  in  Xorth  Cart)linn. 

« 

ifr.  (tRAIIAM.  That  is  the  (piestion,  Mr.  Cliief  Justice, 
which  we  object  to.  It  might  l)e  a>ked  of  hhn  whether  he 
knew  of  the  existence  of  such  an  or«^anization  in  the  countv  of 
Cherokee  or  ('urrituck,  or  anv  where.  Even  in  cnses  of 
trea*ion  it  is  necessary  to  prove  an  overt  act  within  the  district 
where  the  ])arty  charged  is  tried;  and  until  that  overt  act  is 
shown  in  that  district,  nothing  can  be  shown  which  tran>j)ired 
outside  of  it.  * 

ilr.  1>()YDEN.  I  consider  the  suggestion  of  the  learnejl 
counsel  whollv  irrelevant.  There  is  nobodv  here  on  trial 
for  treason.  That  is  a  (juestion  simj)ly  of  jurisdiction.  Ttv 
enable  the  court  to  hold  jurisdiction,  the  act  nuist  be  done  m 
the  state  where  the  cause  is  tried.  Ihit  we  insist  that  thisor- 
ganizatit)n  existed  not  merelv  in  Alamance  and  Caswell,  h\\t 
that  it  was  a  state  oi'ganization  existing  through  twenty  or 
t hilly  counties,  and  that  it  had  got  to  be  so  bad  in  these  two 
counties  as  to  compel  the  governor  to  issue  a  proclamation  de- 
claring them  to  be  in  a  state  ot*  insurrection.  "We  Siiv  tkev 
are  all  connected,  that  it  is  but  one  society,  and  if  we  can  prove 
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there  is  an  organization  in  Guilibrd  county  we  expect  to  prove 
it  is  connected  with  the  orgjuiization  in  Ahiniance  and  Caswell, 
and  if  so,  any  act  done  in  furtherance  of  the  design  of  this 
organization  in  Alamance  is  the  act  oi  this  general  organization. 

Mr.  MERKIMOX.  This  is  the  case,  Mr.  Chief  Justice: 
The  respondent  alleges  that  there  was  an  organization  in  the 
counties  (^f  Ahnnance  and  Caswell.  The  ]\rana;^ers  deny  the 
fact.  Now,  l)efore  they  haye  .shown  any  act  of  insurrection, 
they  nndertake  to  show  an  insurrectionary  body  in  Cherokee. 
Suppo.se  there  were  an  insurrectionary  body  in  Guilfonl,  does 
that  proye  an  insurrection  in  (,'a.swell  and  Alamance^  AVesay 
that  the  ])roof  sought  to  be  elicited  has  no  relevancy  whatever. 

Mr.  ]]OYI)En/  Mr.  Chief  Justice,  it  is  yery  clear  that  it 
comes  under  the  rule  decided  by  this  court.  Can  there  be 
anything  clearer  than  that  if  this  oreranization  committed 
these  acts  of  yioleiice  in  Cherokee  and  Currituck,  and  was  a 
part  of  a  genciral  organization,  which  we  say  existed  also  in 
Alamance  or  Caswell,  it  was  not  just  as  mnch  an  insurrec- 
tion as  if  committed  in  Alamance  or  Caswell?  Can  any  one 
deny  it. 

Mr.  :MEIirJM<)N.     I  do. 

The  CHIEF  JUSTICl^]  :  Tlio  porsiding  officer  is  of  the 
opinion  that  the  evidence  is  competent,  not  as  a  fact  in  the 
case,  but  as  a  circumstance  tending  to  sliow  the  existence  of 
an  oriiMuization  in  the  county  of  Alamance;  strictly,  the  eyi- 
dence  is  not  now  in  onler,  but  when  counsel  say  they  expect 
to  connect  it  with  other  proof,  it  is  Tisual  to  allow  them  to 
take  their  own  course,  depending  ui)on  their  word  that  they 
will  produce  the  necessary  pro(>f  to  make  it  admissible. 

Mr.  MERRIMOX.  Mr.  Chief  Justicr',  the  Managers  would 
like  to  have  a  yote  of  the  senate  on  the  point  raised. 

The  Witness.  ITave  no  hesitation  in  answering  the  ques- 
tion, or  anything  that  may  bo  desired  to  be  put. 

Mr.  MERRIMOX.  We  desire  to  haye  the  question  settled 
now. 


TRIAL   OF  WIUJAM  W.    IIOLDEX.  5G7 

A  sufficient  number  seconding  the  call  for  a  division  by  tho 


'J 
The  CLEBK  proceeded  to  call  the  roll  of  Senators  on  tho 

UdniiRsibility  ot  the   question,  and  it  Avas  decided  in  tho 

"Negative. 

Those  who  voted  in  the  attirniative  are  : 

Messj's.  IJeasley,  l>e]laiiiy,  J>ro*>;den,  (.'owlcs,  Ej^pes,  Flythe, 
Hawkins,  llyman,  Kiii^,  Lehman,  ^Ic( 'otter,  ]\[oore  and  Kol)- 
I)ins,  ot  Rowan — V\. 

Those  who  voted  in  iicp:ative  are : 

Messrs.  AdauiiiJ,  Allen,  J»attle,  Ih-own,  Cook,  Council, 
Crowell,  J)ar^an,  Flennninir,  Cilnier,  (Jrahani,  of  Alamance, 
(xnduun,  of  Orange,  J(»n(»s,  Latham,  Ledbetter,  Linney,  Love, 
Mauney,  Merrimon,  ^foreliead,  Mur])hy,  Ivobbins,  of  David- 
}>ctj\,  Skhiner,  Speed,  Troy,  AVaddell,  AVarren,  AVhite.^ide  and 
Worth— J]0. 

Senator  J  on  X  \V.  (JKAll  AM,  </ 7r/Vy^'.v.v  r^/Av?  ou  ochalf 

J>y  Ifr.  J^Ii:inaM<).\. 

Q.  State  to  the  court  whether  on  the  trial  referred  to  in 
the  <]uef?tion  i)ut  to  Senator  (iilnuT  you  wure  present  in 
the snjjerior  court  of  Ahimance  ccunty  ^  A.  T  was.  Thert(?per- 
fion?  submitted  t<^  a  verdict  ofirniltv,  and  it  was  entered.  Then 
Mr.  McA<lam  desired  that  this  man  vho  has  been  examined 
here  t<Klav  shouhl  be  allowed  to  make  a  statement  of  his  eon- 
iiection  with  the  ali'air.  1  do  not  recolleet  that  tlie  witness 
was  swoni,  but  my  impression  is  that  flud<i:e  Tourjj^ee  t(»]d  him 
to  tell  the  truth  and  the  whole  truth,  and  all  the  faets  before 
he  connnenced.  lie  nuide  substantiallv  the  same  statement  he 
has  made  here  to-dav.  I  don't  recollect  that  anvthini>:  was 
asked  of  whether  he  was  brou<j:lit  before  the  ma;:^istrate  or  not, 
but  I  don't  think  anythinir<>f  that  kind  was  stated  at  that  time. 
I  suppose  what  Mr.  INfcAdam  said  woubl  not  be  comi)eteut  to 
be  received  here. 

Mr.  MERItlMOX.  You  may  state  it  unless  there  is  objection. 
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A.  He  said  that  lie  did  this  with  a  view  of  inititmtinof  the 
puiiishiueut  of  this  man,  fur  lie  thought  he  had  heeii  led  into 
the  matter  by  otliers,  and  that  his  sciitenee  would  he  lighter  if 
he  were  allowed  to  mahe  this  statement. 

Cro88-Exain  In  at '' on . 
l>y  ]\[r.  lloYDKX. 

Q.  I  wish  to  ask  you  a  (juostion,  if  you  know  ot  any  secret 
political  organizations  in  the  county  (*f  Alamance  i!  A.  I  do 
not,  nor  any  where  else,  except  iVuin  hearsay. 

().  Have  vou  ever  seen  anv  i>ers(.r.s  ridiiiii:  a1)OUt  in  these 
disguises?     A.  I  never  have. 

Q.  Have  you  ever  seen  anvl^'dv  witli  them  on  i     A.  Xo,  sir. 

DANIEL  AVOKTIT,    <'   2r;fncs<^  callaJ  on  Ichalf  of  ilu 

l>v  Mr.  (jIkaham. 

Q.  Where  is  your  place  of  residence  ?     A.  Company  Shops. 

Q.  Wliat  is  your  husiness  occupation  i  A.  I  have  been  a 
merchant  for  several  vears  until  the  first  of  this  last  Jaiiuarv. 

Q.  State  what  v;erc  the  lehitions  between  the  black  and 
white  peo])le  in  the  (.'ouiity,  ;it  any  time  witliin  the  last  two 
vears,  whether  thev  are  friendly  or  not  i  A.  Thev  are  t'ood  so 
far  as  I  know. 

Q.  And  ordinary  business  was  transacted  between  them,  as 
eni])Ioyer  and  employed?     A.  Yes,  sir. 

Q.  Has  any  colored  man  been  refused  em])loynient,  so  far  as 
you  know,  by  reason  of  the  way  he  voted  i     A.  There  was  not. 

().  Thev  are  irenerallv  emi)loved  as  laborers  bv  the  fanners, 
or  in  mechanical  eiii])loviiients,  where  thev  are  skilled  in  that 
wav  i     A.  Thev  were. 

Q.  Do  you  know  of  any  attempt  l)eing  made  to  control  their 
votes?     A.  I  do  not. 

Q.  Do  you  know  of  any  resistance  to  the  laws  in  the  county 
of  Alamance,  or  any  resistance  to  an  otHcer  ot  justice  in  the 
execution  of  his  duties  i     A.  I  do  not. 

Q.  Is  your  place  in  the  town  of  Graham  ?     A.  Yes,  sir. 
Q.  Is  there  a  magistrate  at  the  Shops  i    A.  Yes,  sir* 
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CJ.  irow  is  he  as  to  pjirtv  divisions  ?     A.  I  cannot  say,  but  it 
^s  imdcrstooil  he  is  a  republican. 

!Mr.  BOYDEX.     Tlie  witness  certainly  is  not  competent  to 
^l>oak. 

ii.  Have  vou  ever  known  a  state's  warrant  refused  to  be 
^5^^iued  by  a  nia<j:istrate  in  vour   town  i     A.I  liave  not. 

(J.  Did  you  ever  know  a  const^ible  to  refuse  to  execute  a 
process  on  a  i)erson  char<j:ed  with  any  olfence  in  your  town  i  A. 
I  liave  not. 

Q.  Did  voii  ever  know  of  anv  rcr^istance  to  the  revenue  laws  ? 
A.  I  have  not. 

Q.  The  answer  ot*  this  respondent  on  pa^e  7  says  that  school 
houses  were  bunit  in  {\iv  countv  of  Alamance.  J-)o  you  know 
of  any  school  house  havin;^  been  burnt  i     A.  I  do. 

Q.  AVho  did  it  beloni;;  to^     A.  Itbeloni^ed  to  me. 

Q.  It  stoo<l  at  Company  Shops  ?     A.  Yes,  sir. 

(J.  You  built  it  at  your  own  expenses  ?     A.  Yes,  sir. 

Q.  AVith  what  political  i>arty  do  you  vote  ^  A.  I  vote  with 
the  conservative  party. 

Q.  Do  you  kiuiw  of  any  j)oliticaI  motive  which  would  lead 
t«.>  the  destruction  of  vour  house?     A.  I  do  not. 

Q.  Was  it  a  school  for  white  children  ?  A.  It  was  for  white 
children. 

Q.  Ihu'iit  down  in  the  secret  hours  of  the  night  ?     A.  Yes,  sir. 

Q.  You  were  living  at  Company  Shops  at  the  time  Kirk's 
exi)edition  invaded  the  place?  A.  ily  tamily  was  there,  I  was 
not  there  myself. 

Q.  AVhere  were  vou  i     A.  I  was  in  Lenoir  county. 

Q.  Carrying  on  a  fnrm  down  there  i     A.  Yes,  sir. 

Q.  Did  vou  visit  vour  familvatthe  time?  A.  I  went  home  a 
few  days  before  tluy  leturned  with  the  prisoners  from  Caswell. 

Q.  Did  they  stay  any  time  at  the  Shops  belbre  they  went 
down  to  Graham  (  A.  I  think  thev  staved  there  only  ono 
day. 

Q.  Did  you  observe  what  sort  of  discipline  was  kept  up  i 
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A.   I  cannot  speak  niiicb  of  that.     I  was  tliei*c  but  two  or  tl 
times. 

Q.  You  siiw  the  prisouei*s  that  they  had  in  charge — ^ 
nianee  and  Caswell  citizens  (    A.  Yes,  sir. 

Q.  What  number  do  you  suppose  there  were  "i     A.  I  do 
know. 

Q.  A  considerable  number  of  prisoners  Mere  in  their  ha 
at  that  time  ?     A.  Yes,  sir. 

Q.  Did  you  see  much  of  tlie  doings  of  Burgen  and  K 
while  in  connnand  there  i     A.  Yerv  little. 

Q.  Do  you  know  anything  of  the  exivStence  of  a  Union  1^^; 
in  the  count v  ol  Alamance  i     A.  ]\o,  sir. 

Q.  You  did  not  see  them  have  any  public  parade,  or  h; 
any  public  entertainment  at  any  time  i     A.  I  think  not. 

CrosJ^'IU'a  in!  nation. 

By  Mk.  JioYDEN. 

*• 
Q.  Did  you  know  a  man  living  at  the  Company  Shops  by 

name  of  Corliss?     A.  I  did. 

Q.  AVhat  was  he  engaged  in  ?  A.  lie  was  teaching  a  colo] 
school. 

Q.  Were  y(m  there  at  tlie  time  he  was  chastised  t     A.I  \\ 

Q.  Tell  us  all  that  vuu  know  al^out  that  without  mv  a^ki 
you  particular  ([ucstions  ?  A.  Jk^twecn  12  audi  o'clock  t 
cook  came  to  mv  door  and  said  there  was  somebody  halloo: 
at  the  gate. 

Mr.  (tRAIIAM.     It  is  not  proper  to  sj^eak  from  hearsay. 

Q.  AVhat  time  was  this  ?  A.  It  was  in  the  night  l>etwt 
V2  and  1  o'clock.  She  said  thev  M'ere  haIlooin<i:  like  a  child, 
walked  out  and  made  some  uoise  to  attract  attention,  it  the 
was  anybody  there.  I  went  back  for  a  few  minutes,  and  w< 
to  bed  again,  and  then  I  heard  the  dogs  barking,  and  I  becai 
uneasy — ^fearful  that  there  was  a  child  lost,  and  I  got  up  a 
])ut  on  my  clothes  and  walked  up  and  down  the  road  fi 
and  it  may  be  a  hundred  yards.  AVheu  I  was  cominor  ba 
towards  my  gate  I  heaixl  a  noise  across  the  railroad  and  I  n 
Corliss'  wife. 
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]\rr.  GKAIIAM.     Do  not  spenk  of  your  coiiveiiMition   with 

r. 

Q.  What  eoiulitiou  wrts  she  hi  witli  res^KX-t   toUreij^/     A- 

.o  had  ii  shawl  on,  or  tiioniethiiig  of  that  kind,  and   her  yhooti. 

ii.  AVas  she  in  her  niglit  dress  f     A.  I  think  so. 

Q.  (to  on  ?  A.  After  some  talk  I  went  hack  into  the  honse, 
lie  next  morning 

Q.  Did  you  hear  any  more  noise  tliat  niglit  /     A.  I  did  not. 

Q.  The  next  morning,  what  took  place.  A.  I  went  over  t(> 
lie  liouse  of  Corliss  and  found  him  Ivin'x  o>i  the  l)ed.  I  saw 
)me  bruises  about  his  head  and  perliaj)s  some  on  his  arm. 

Q.  What  was  the  condition  of  this  man — is  he  a  cripple  / 
L.  lie  was  a  cripple. 

Q.  Wliere  did  he  come  from.  AVas  lie  a  northern  man 
•  not  i     A.  I  think  he  was. 

Q.  He  was  teaching  a  school  there  i     A.  Yes,  sir. 

Q.  IIow  long  had  he  been  there  /  A.  I  think  he  had  been 
lere  for  four  months. 

Q.  llii  had  been  teaching  a  colored  school  tlicre  ?  A.  Yes,  sir. 

(X  Was  he  a  well  behaved  man  as  far  as  vouknew  ?  A.  As 
r  jis  I  know  he  was. 

ii,  I  ask  you  now  if  it  is  not  within  your  knowledge  that 
ere  was  a  verv  bitter  feel  in  <x  a<i:ainst  this  man  Corliss,  because 
?  was  there  teachini'  a  colored  school  ?  A.  1  cannot  sav  that 
lere  was. 

Q.  You  do  not  kiu>w  ot  any  such  ieeling  ?  A.  There  was 
•me  feeling  against  him,  but  1  cannot  siiy  that  it  was  altogether 
I  account  of  liis  teaching  the  school. 

Q.  Tliere  was  an  unkind  feeling  towards  him  f  A.  There 
as  some  feeling. 

.Q  Y^ou  say  it  was  not  altogether  on  account  of  his  teaching 
hool?     A.  I  do  not  think  it  was  attributable  to  that. 

Q.  Do  you  think  it  was  partially/  A.  it  may  have  been  ^ 
though  I  ciin  say  that  other  men  might  have  come  and  taught 
colored  school  without 

Q.  That  is  not  the  <]uestion,   what   other  men   could  have 
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done.    What  was  the  other  thing  besides  tlie  scliool  that  cmiscd 
ill  feeling  against  him  ?    A.  His  general 

Ci.  Was  it  not  because  they  thought  he  was  trying  to  get  ^mjp 
a  colored  church  f     A.I  never  heard  of  that. 

Q.  Did  you  understand  it  was  because  he  told  the  eoloM.-~od 
people  they  had  a  riglit  to  go  into  the  church  where  the  w1»l  "ite 
people  were — was  that  one  of  the  reasons?  A.  I  have  hesE~^rd 
that  spoken  of.  I  have  made  some  in([niry  about  it,  biL  X  I 
never  heard  anybody  say  they  heard  him  advise  that  way. 

Q.  You  saw  him  that  morning  \     A.  Yes,  sir. 

Q.  Was  he  in  bed  or  up  ?     A.  lie  was  in  bed. 

(J.  Tell  us  his  condition — what  he  said  ? 

Mr.  (TRAIIA^r.     I  object  to  what  he  said  about  that. 

Mr.  l^.OYDEN.  Mr.  Cliief  Justice,  I  understand  the  doc.* 
triuo  is  verv  well  settled  in  Xorth  Carolina  that  where  a  iiKin 
is  in  bed  sufferinij  from  illness  what  he  savs  about  it  is  to  />e 
re<j:arded  as  evidence.  The  witness  savs  he  saw  bruises  on  two 
iliifcrent  portions  of  his  l)ody,  and  it  was  the  morning  after  lie 
had  received  this  terrible  scourging,  and  his  statements  under 
these  circumstances  are  admissible  in  evidence. 

Mr.  r>UAGG.  AVe  imderstand,  Mr.  Chief  Justice,  that  it 
is  proposed  now  by  the  counsel  for  the  respondent  to  give  in 
evidence  the  declai'ations  of  Corliss  not  onlv  as  to  his  sutler- 
ings,  and  the  condition  he  was  in,  but  as  to  how  he  came  to  Ikj 
in  that  condition. 

Mr.  BOYDKX.  I  have  not  offered  that.  What  I  oifercd 
to  prove  was  what  he  said  about  his  condition,  I  will  put  the 
question  so  that  it  will  be  perfectly  understood. 

Mr.  SMITH.  This  is  the  (piestion  which  we  ]>roposc  to  a>k 
the  witness.  ''  What  did  Corliss  say  as  to  his  condition.'' 
There  have  been  four  or  live  decisions  in  this  state  in  whicli  it 
has  been  held  that  the  declamtion  of  a  party  as  to  his  physical 
condition  is  always  competent  evidence  as  to  the  fact. 

Mr.  GRAHAM.  Of  course  it  is  competent  to  tell  how  lie 
felt  when  he  had  the  bruses,  and  the  fact  whether  they  gave 
him  pain  or  not.     We  do  not  object  to  that  at  all,  but  to  under- 
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Mr.  GRAHAM.  Do  not  speak  of  your  convei'sation  Avitli 
lier. 

Q.  What  condition  was  she  in  witli  res^HX-t  to  dress  /  A. 
She  liad  a  shawl  on,  ov  something  ol'  tliat  kind,  and   her  shoes. 

Q.  AVas  she  in  her  m'ght  dress  ?     A.  I  think  so. 

Q.  (to  on  ?  A.  After  sonic  talk  I  went  hack  into  the  honse. 
I'he  next  morning: 

Q.  J)id  vou  hear  any  more  noise  tliat  m'irht  ?     A.  I  did  not. 

Q.  The  next  morning,  wliat  took  place.  A.  I  went  over  to 
the  liouse  of  Corliss  and  found  him  Ivin^'  on  the  hed.  I  siiw 
some  braises  about  his  head  and  ]>erhaj)s  some  on  his  arm. 

Q.  AVliat  was  the  condition  of  this  man — is  he  a  cripple  .^ 
A.  lie  was  a  crij)ple. 

Q.  AVhere  did  he  come  from.  AVas  he  a  northern  man 
^jv  not?     A.  I  think  he  was. 

Q.  lie  was  teaching  a  school  there  i     A.  Yes,  sir. 

Q.  How  long  had  he  been  there  /  A.  I  think  he  had  been 
there  for  four  months. 

Q.  He  had  been  teaching  a  colored  school  tliere  ?  A.  Yes,  sir. 

Q.  Was  he  a  well  behaved  man  as  far  as  you  knew  ?  A,  As 
far  as  I  know  he  was. 

(2.  I  ask  you  now  if  it  is  not  within  your  knowledge  that 
there  wjis  a  verv  bitter  feelinic  a^^ainst  this  man  Corliss,  because 
lie  was  there  teachiui^a  colored  school.^  A.  1  cannot  sav  that 
there  was. 

Q.  You  do  not  know  ot  any  such  feeling  ?  A.  There  was 
s<jnie  feeling  airainst  him,  but  I  cannot  sav  that  it  was  altoi^ethcr 
on  account  of  his  teachini^  the  school. 

Q.  There  was  an  unkind  feeling  towards  him  ?  A.  There 
was  some  feelinir. 

Xi  You  say  it  was  not  altogether  on  account  of  liis  teaching 
school?     A.  I  do  not  think  it  was  attributable  to  that. 

Q.  Do  you  think  it  was  partially/  A.  It  may  have  been, 
although  I  can  say  that  other  men  might  have  come  and  taught 
a  colored  school  without 

Q.  That  is  not  the  question,  what   other  men   could  have 
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done.    What  was  tlie  other  thing  besides  the  school  that  eau 
ill  feeling  against  him  ?    A.  His  general 

Q.  Was  it  not  because  they  thought  he  was  trying  to  get  up 
a  colored  church  f     A.I  never  heard  of  that. 

Q.  Did  you  understand  it  was  because  he  told  the  colo  x'cJ 
people  tliey  had  a  right  to  ^o  into  the  church  where  the  wl  m  itc 
peoi)le  were — was  that  one  of  the  reasons?  A.  I  have  hi^-xinl 
that  spoken  of.  I  have  made  hiome  inquiry  about  it,  bim  t  I 
never  lieard  anybody  say  tliev  lieard  him  advise  that  way. 

Q.  You  saw  liim  that  morning  i*     A.  Yes,  sir. 

Q.  Was  he  in  Ijcd  or  up  {     A.  IFe  was  in  bed. 

(J.  Tell  us  his  condition — what  he  said  ? 

Mr.  (tRAII  AM.     I  object  to  what  he  said  about  that. 

Mr.  r>()YI)EX.     Mr.  Chief  Justice,  I  understand  the  dtv- 
trino  is  very  well  settled  in  Xorth  Carolina  that  where  a  nwii 

t. 

is  in  bed  sufferiui'  from  illness  what  he  savs  about  it  is  to  I>e 
reirarded  as  evidence.  The  witness  Siivs  he  saw  bruises  on  ^^'^^i 
iliffercnt  portions  of  his  body,  and  it  was  the  morning  after  Iio 
had  received  this  terrible  scourging,  and  his  statements  umlcr 
these  circumstances  are  admissible  in  evidence. 

Mr.  l^KAGG.  AVe  understand,  Mr.  Chief  Justice,  that  it 
is  i)rop()sed  now  by  the  counsel  for  the  respondent  to  give  iii 
evidence  the  declarations  of  Corliss  not  only  as  to  his  siitfcr- 
ings,  and  the  condition  he  was  in,  but  as  to  how  he  came  to  l>c 
in  that  condition. 

Mr.  150YDEX.  T  have  not  offered  that.  ANHiat  I  offered 
to  j)rove  was  what  he  said  about  his  condition.  I  will  put  tlic 
question  so  that  it  will  be  perfectly  understood. 

Mr.  SMITH.  This  is  the  question  which  we  ])ropose  to  a?k 
the  witness.  ''  AVhat  did  Corliss  say  as  to  his  condition.'' 
There  have  been  four  or  five  decisions  in  this  state  in  whicli  i^ 
has  been  held  that  the  declaration  of  a  paity  as  to  his  physii'^l 
condition  is  always  competent  evidence  as  to  the  fact. 

Mr.  GRAHAM.  Of  course  it  is  competent  to  tell  how  l»c 
felt  when  he  had  the  bruses,  and  the  fact  whether  they  ps^ 
him  pain  or  not.     We  do  not  object  to  that  at  all,  but  to  under- 
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take  to  aimit  his  statement  as  to  how  he  came  to  be  in  tliat 
condition,  is  altogether  inadmissible. 

The  CHIEF  JUSTICE.  They  have  not  raised  that^ues- 
lion. 

Q.  What  did  he  say  as  to  his  condition  3  A.  He  complained 
of  the  bruises.  There  was  a  cut  on  his  forehead,  and  I  think 
he  was  bruised  on  his  arm. 

Q.  Was  he  apparently  suffering  from  his  wounds  ?  A.  I 
eup}>o6e  he  was. 

Q.  Aud  they  api)earctl  to  have  IxHjn  recent  ?    A.  Yes,  sir. 

Q.  I  ask  you  whether  Corliss  ha<l  ever  kept  a  colored  school 
at  night  in  this  school  house  tliat  was  burned  ?  A.  I  don't 
know  that  he  was  ever  in  the  school  house. 

Q.  Was  there  a  school  kept  there  at  night  ?  A.  Not  in  this 
house  that  was  burnt. 

Q.  Where  did  he  keep  the  colored  school.  A.  He  kept  it 
at  a  house  that  was  used  for  that  puri)ose. 

Q.  [By  Mr.  Graham.]  Is  that  colored  school  house  stand- 
ing there  now  'i     A.  Yes,  sir. 

Q.  Was  there  a  colore<l  school  kept  in  that  house  by  a  man 
of  the  name  of  Pleader  ?     A.  There  was  not 

Q.  You  have  said  I  believe  that  Corliss  had  been  engaged 
in  teaching  a  colored  school  i    A.  Yes,  sir. 

Q.  After  this  difficulty  what  became  of  him  ?  A.  He  lelt 
there  some  time  atler  that. 

Q.  How  soon  did  he  leave?  A.  I  don't  i-ecollect,  but  I  sup- 
pose two  or  three  weeks — it  may  have  been  longer,  or  it  may 
have  been  shorter. 

Q.  Do  you  know  how  long  he  Avas  confined  by  these  wounds 
which  he  had  received  ?     A.  I  do  not. 

Q.  What  became  of  Meader  ?    A.  He  went  home. 

Q.  How  soon  did  he  go  alter  this  difficulty?  A.  I  think  he 
went  in  December  afterwards. 

Q.  In  what  month  did  this  occur  ?  A.  It  was  a  year  af- 
wank.  I  think  this  was  in  the  foil.  1  am  not  able  to  give 
38 
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you  the  date,  but  it  was  some  8,  10  or  12  months  after  that. 
that  Meader  went  home. 

Q».  He  was  a  noilhern  man  ?    A.  Yes,  sir. 

Q.  Washe  the  postmaster  at  Company  Shops?     A.  No,  sir. 

Q.  Who  was  the  postmaster  at  Company  Shops  ?  A.  George 
Boone. 

Q.  Was  he  a  northern  man  ?     A.  No,  sh*. 

Q.  Was  there  not  a  northern  man  postmaster  there  at  one 
time?     A.  Never  that  I  knew.     There  never  has  been. 

Q.  Meader  was  a  iioiihern  man  ?    A.  Yes,  sir. 

Q.  They  have  never  returned,  either  of  them  ?     A.  No,  sir, 

Q.  Was  there  an  unkind  leeUug'  towards  him  there  that 
you  know  of?     A.  Not  that  I  know  of. 

Q.  Have  you  not  heard  men  speak  against  him  ?     A.  Not 
that  I  know  of. 

Q.  You  heard  no  unkind  feeling  towards  him?     A.  No,  I 
did  not. 

Q,  What  was  his  business  ?     A.  Teaching  school. 

Q.  A  colored  school ?     A,  No,  sir. 

Q.  A  white  school  ?     A.  Yes,  sir. 

Q.  Where  were  you  at  the  time  Outlaw  was  hung?     A.  I 
was  home. 

Q.  It  was  Sunday  morning  tliat  he  was  hung.     When   ditl 
you  hear  of  it  ?     A.  1  heard  of  it  tliat  morning  about  9  o'clock. 

Q.  Did  you  see  his  body  ?     A.  Yes.  sir. 

Q.  You  went  over  to  it  ?  A.  Yes,  sir,  I  was  passing  through 
Graham. 

Q.  Where  did  you  see  iiis  body?     A.  Hangijig  on  a  tree. 

Q.  How  near  the  court  hoube  i     A.  I   suppose   about   forty 
yards,  perhaps. 

Q.  He  was  hanging  on  a  tree?     A.  Yes,  sir. 

Q.  Did  you  examine  his  appearance  ?    A,  1  did  not. 

Q.  He  was  hanging  by  the  neck  /     A.  Ye$,  sir. 

Q.  Was  he  dead  f     A.I  suppose  he  was. 

Q.  You  are  cei-tain  of  that  I    A.  I  didn't  go  and  examine 
him,  but  I  supposed  he  was  dead. 
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Q.  lie  was  hanging  by  the  neck — there  was  no  motion  ?  A. 
I  didn't  see  any. 

Q.  Have  yon  any  doubt  but  that  lie  M'as  dead  ?  A.-  I  have 
not. 

Q.  Do  vou  know  about  this  man  Purvear  ?     A.  I  do  not. 

Q.  You  never  saw  his  l)ody  i    A.  I  did  not. 

Q.  Do  you  know  any  person  in  that  section  of  the  country 
wlio  was  wliipped  or  maltreated  besides  this  man  Corliss  ?  A. 
I  do  not. 

Q.  Did  you  see  anyl)ody  tliat  had  been  whipped  ?  A.  I  did 
not. 

Q.  Do  you  know  of  any  secret  organization  in  the  county  of 
Alamance  under  any  of  the  names  tliat  I  have  mentioned, 
Kuklux  Klan  or  any  other  name  ?     A.  I  never  did 

Q.  Have  you  any  knowledge  as  to  how  the  school  house  hap- 
pened to  be  burnt,  and  what  it  was  burnt  lor  i  A.  I  have 
some  reasons  for  believing, 

Q.  You  can  state  what  they  are.  A.  I  think  it  grew  out  of 
a  personal  matter  between  myself  and  a  man  that  lives  there 
in  the  place. 

Q.  Who  ?     A.  A  man  bv  the  name  of  Gray. 

Q.  What  reason  liave  you  for  l>elicviiig  that  ?  A.  I  came 
to  that  conclusion  from  a  little  difficulty  that  occurred  between 
him  and  me  just  a  short  time  before  it  was  burnt. 

Q.  That  is  a  mere  surmise — vou  have  no  accurate  knowledire 
about  it  in  any  way  (  A.  No,  sir ;  I  did  not  see  him  set  iire 
to  it. 

Q.  It  is  a  surmise  ?     A.  Yes,  sir. 

Q.  You  know  of  no  facts  touching  the  burning  showing  that 
lie  did  it  i     A.  No,  I  do  not. 

Q.  Do  you  know  of  any  threats  being  made  agaiiiist  either  of 
these  northern  men  before  they  went  there?    A.  I  do  not. 

lie-Direct  J'lann  !n at!o7i. 
By  Mr.  Graham. 

Q.     This  man  Gray  wfis  a  gambler,  and  he  kept  a  grog  diop  i 
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A.  I  believe  that  is  his  character.    He  was  keeping  a  grog 
shop. 

Q.  He  wanted  to  keep  a  grog  shop  at  your  door,  or  near 
you  ?     A.  Across  the  railroad  a  short  distance. 

Q.  You  refused  to  let  him  have  tlie  house  ?  A.  No,  sir,  it 
was  a  building  which  belonged  to  a  man  of  the  name  of  Sellers. 

Q.  You  objected  to  permitting  him,  or  anybody  else  to  keep 
a  grog  shop  so  near  you  as  that?  A.  If  I  can  tell  the  conver- 
sation between  him  and  me  I  will  state  the  facts. 

Mr.  BOYDEN.  We  do  not  care  anything  about  it, 
although  we  have  no  objection. 

Q.  I  think  you  had  better  tell  ?  A.  He  came  into  the  store 
one  day  and  he  told  me  he  wanted  to  see  me.  I  took  him  into 
my  counting  room,  and  he  told  me  that  he  understood  I  had 
threatened  to  tear  down  the  house  he  was  occupying. 

Q.  Was  it  your  building  ?  A.  Xo,  sir.  I  told  him  that  I 
had  never  made  any  such  threat,  but  said  I,  "  I  can  tell  yon 
"  what  I  have  said,  that  you  nor  no  other  man  can  keep  such  a 
"house  as  you  are  keeping  in  my  yard."  He  went  on  to  say 
that  he  had  tried  to  make  his  living  by  his  trade,  but  he  hadn't 
succeeded,  and  that  he  had  gone  there  to  sell  whiskey  to  make 
a  living  and  support  his  family.  He  seemed  to  be  out  of 
temper  a  good  deal.  I  didn't  think  any  more  of  it  until  that 
night  when  I  was  awakened  up  by  seeing  the  house  on  fire,  and 
my  impression  was  that  he  was  the  man  who  did  it. 

Q.  It  was  a  short  time  after  this  conversation  in  which  he 
showed  considerable  feeling  against  you  about  his  keeping  a 
gi'og  shop?     A.  Yes,  sir. 

Q.  How  long  before  the  fire  do  you  think  that  was  ?  A.  It 
may  have  been  two  weeks,  or  it  may  have  been  a  little  longer. 

Q.  You  were  asked  about  a  postmaster  of  the  name  of  Boon. 
He  was  never  whipped,  was  he  ?    A.  Never  that  I  know  of. 

Q.  This  man  Header  had  a  colored  school  for  some  twelve 
months  after  Corliss  left  ?  A.  Not  a  colored  school — a  white 
school. 

Q.  He  left  twelve  months  after  ?    A.  I  don't  recollect,  but 
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it  was  some  time  after  that.    He  didn't  leave,  however,  on 
account  of  fear  or  anything  like  that. 

Q.  In  regard  to  this  man  Corliss,  was  there  any  prejudice 
against  him  because  he  had  taken  a  colored  woman  into  a 
church  at  Ilaw  Fields,  and  seated  her  among  the  white  people 
who  took  offence  at  it  ?  A.  I  think  tliat  occurred  at  Haw 
Fields. 

Q.  Corliss  got  out  a  state's  warrant  against  certain  parties, 
and  there  was  a  trial  before  a  justice  on  a  charge  of  whipping'^ 
A.  I  understood  he  did. 

Q.  Mr.  Faucctt  was  the  justice  of  the  peace  ?     A.  Yes,  sir. 

Q.  Were  you  present  at  the  trial  ?    A.  I  wiis  not. 

Q.  But  you  know  that  such  a  trial  took  place,  and  that  the 
men  were  proved  innocent  and  discharged? 

Mr.  BOYDEX.    lie  savs  he  was  not  there. 

Q.  You  have  been  asked  as  to  the  cause  of  the  prejudiced 
against  Corliss :  I  ask  whether  it  amounted  to  this,  that  he  was 
a  man  who  tried  to  produce  bad  feeling  between  the  white  and 
the  black  people  ?     A.  Have  heard  that  charged  against  him. 

Mr.  BOYDEX.     I  object  to  leading  questions. 

Q.  What  were  the  causes  of  prejudice  against  him  particu- 
larly ?  A.  The  cour&e  that  he  pui*sued  outside  of  the  school, 
mingling  with  citizens  there. 

Q.  What  was  there  objectionable  on  that  score  ? 
Bv  the  Chikf  Justice: 

Q.  Did  he  keep  company  with  the  citizens  too  much  ?  A. 
Y^es,  sir. 

Q.  Did  they  object  to  him  because  of  his  keeping  company 
with  the  negroes  i  A.  I  do  not  know  that  that  was  the  objec- 
tion. 

By  Mr.  Gkahaui.     [Resuming.] 

Q.  Carliss  remained  about  three  weeks  after  this  violence, 
you  think  ?     A.  I  think  he  was  there  from  two  to  four  weeks. 

Q.  He  was  an  obnoxious  man  in  the  community  from  the 
causes  you  have  stated  ?    A.  He  was  to  some  extent. 

Q.    Is  then?  a  colored  school  there  now? 


578  COURT  OF  IMPEACHMENTS. 

Mr.  BOYDEN.  I  do  not  know  how  that  has  any  connec- 
tion with  this  trial. 

A.  I  do  not  know  whether  there  is  or  not. 

Q.  AVlio  built  the  school  house  in  which  the  colored  school 
was  kept?     A.  It  Wiis  built  by  the  citizens  of  the  place. 

Q.  The  white  people?     A.  Yes,  sir. 

Q.  By  subscription  ?     A.  By  subscription. 

Q.  The  school  house  for  the  colored  children  which  is  still 
standing,  has  never  been  burnt  i    A.  Xo,  sir. 

Q.  It  wiis  l)uilt  by  the  white  i)eople  of  the  town  of  Ccmjmny 
Shops  by  subscription  !     A.  Yes,  sir. 

Q.  Was  it  built  for  a  colored  school  ?     A.  It  was  not. 

Q.  It  was  built  for  a  white  school  2  A.  Yes,  sir,  for  white 
children. 

Q.  But  it  passed  into  the  hands  of  these  others  by  purchase 
by  the  bureau,  or  by  permission  of  the  inhabitants.  The  in- 
habitants sold  it  to  the  govcnnnent?  A.  Tlie  inhabitants  sold 
it  to  the  government  for  the  colored  people. 

Q.  That  building  has  never  been  injured  in  any  way  that 
vou  know  of  ?     A.  It  never  lias. 

Q.  It  has  been  suggested  to  ask  you  as  to  what  political  party 
the  justice  of  the  ])eace  is.  I  understood  you  to  answer  that 
he  was  a  republican  i     A.  Yes,  sir. 

Q.  Who  is  the  constable  in  that  neighborhood?  A.  Wylie 
Wood,  I  think. 

Mr.  SMITH.  AVe  submit,  Mr.  Chief  Justice,  whether  it  is 
competent  to  ask  as  to  the  political  opinions  of  the  constables 
and  judicial  officers  of  the  county. 

Mr.  txIlAIIAM.  I  was  not  disposed  to  go  into  this  incjuiry 
at  all,  but  the  gentlemen  on  the  other  side  have  asked  ques- 
tions in  reference  to  the  political  sentiments  of  individuals. 

Mr.  SMITH.  AV^e  have  asked  the  political  opinions  of  the 
witnesses,  not  of  other  parties. 

Mr.  GRAHAM.  The  answer  charges  that  there  was  a  state 
of  insurrection  in  Alamance  county,  and  it  is  also  cliarged,  I 
think,  that  there  was  corruption   in   the  magistracy  of  the 
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county,  and  that  the  magistrates  did  not  perfonn  their  duties. 
If  it  can  be  shown  that,  in  the  locality  where  one  of  the  out- 
rages was  committed,  the  magistrate  was  a  person  who  would 
not  be  disposed  to  sympathize  with  any  such  outrages  by  reason 
of  his  political  convictions,  I  contend  tliat  the  proof  is  compe- 
tent. I  am  perfectly  willing  to  abandon  the  whole  inquiry  on 
that  subject,  if  that  is  to  be  the  rule.  I  should  not  have  intro- 
duced it  if  it  liad  not  been  started  on  the  other  side. 

The  CHIEF  JUSTICE.  The  presiding  officer  is  ot  opinion 
that  the  evidence  is  competent. 

Mr.  MERRIMOX.  I  am  intornied  that  Senator  Gilmer 
desires  to  make  a  further  statement,  and  I  ask  tliat  he  have 
liberty  to  do  so. 

JOHX  A.  (TlOrETw,  a  v:ii?tess  on  the  part  of  the  Manafjers 
hi'uuj  reealhd  at  hh  own  imtiince^  tedljied  (wJbUotvs  : 

Tlie  WITNESS :  Being  a  senator,  and  one  of  the  triers  of 
this  cause,  I  thought  that  it  might  be  inferred  that  I  hesitated 
in  answering  the  question  of  the  counsel  for  the  respondent, 
I  desire  to  state  that  I  have  no  knowledge  of  any  secret  society, 
except  what  I  Imve  derived  from  the  newspapei-s,  and  other 
Itearsav. 

By  Mr.  Bovdkx. 

Q.  Do  you  believe  that  information  is  true  ? 

Mr.  GKATIAM.     I  object  to  that. 

Mr.  BOYDEX,  I  think  I  am  entitled  to  an  miswer  to  that 
<liiestion- 

The  CHIEF  JUSTICE.  I  do  not  think  it  is  competent  to 
call  for  tlie  belief  of  tlie  witness, 

SAMUEL  J,  CEAWFOJID,  a  ^vUness  cdUed  on  hehalf  of 
the  Mana<jer8^  heiny  duly  sworn,  testtfed  as  follows: 
By  Mr.  Gkaham. 
Q.  Where  is  your  home  ?    A.  Alamance  county. 
Q.  What  township  i    A.  Pleasant  Grove  township. 
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Q.  That  18  in  the  neighborhood  of  Lee's  and  McCaolev'a 
store  ?    A.  Lee's  store — Vincent. 

Q.  What  is  your  age  ?    A.  Forty. 

Q.  What  do  you  follow  ?    A.     I  am  a  mechanic. 

Q.  Are  yon  well  adquainted  in  that  township  ?  A.  Yes,  sir. 
I  have  lived  there  for  a  number  of  years,  almost  all  my  life. 

Q.  Are  you  pi-etty  generally  acquainted  in  the  county  of 
Alamance  ?  A.  In  the  northern  part  of  the  county  I  am  very 
well  acquainted. 

Q.  State  to  the  court  what,  in  the  last  two  years,  has  been 
the  state  of  feeling  between  the  black  and  wliite  people  in  your 
part  of  the  country,  whether  it  is  Iriendly  or  otherwise?  A. 
It  has  been  friendly  as  far  as  I  know. 

Q.  The  business  of  society  has  gone  on  between  employer 
and  employee  ?     A.  Yes,  sir. 

Q.  They  got  employment  where  they  wished  and  persons 
desired  them  for  help?    A.  Yes,  sir,  where  they  desired  it. 

Q.  Do  you  know  of  any  instance  in  which  a  colored  man  lias 
been  refiised  employment  by  reason  of  the  ticket  he  voted  ?  A. 
I  have  not. 

Q.  Upon  what  tenus  are  they  in  the  habit  of  working?     A 
Different  terms.     Some  are  hired  for  wages,  some  are  renters 
and  some  croppers. 

Q.  Getting  a  share  of  the  crops  i     A.  Yes,  sir. 

Q.  Has  that  part  of  the  country  during  the  period  I  have 
been  speaking  of  been  peaceable  and  orderly  as  a  general  thing  i 
A.  Grenerally  so.  Tliere  has  been  very  little  disturl)ance  for  the 
last  two  vears. 

Q.  Have  you  ever  known  any  resistance  to  the  law  in  that 
part  of  the  country  ?     A,  None  whatever. 

Q.  Taxes  have  been  collected,  both  federal  and  state  ?  A. 
Yes,  sir. 

Q.  Officers  having  processes  against  anybody  served  tliem 
without  resistence  ?    A.  Yes,  sir,  so  far  as  I  know. 

Q.  Do  you  know  of  any  instance  in  which  there  has  been 
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any  attempt  to  influence  tlie  votes  of  colored  men  by  €orce  ? 
A.  No,  sir. 

Q.  Were  there  persons  as  a  general  thing  as  safe  as  tliose  of 
white  people  from  unlawful  violence  ?  A.  I  think  so.  I  know 
ot  no  reason  why  they  are  not. 

Q.  Were  vou  arrested  yourself?    A.  I  never  was. 

Q.  Did  you  see  Kirk's  men  have  citizens  in  custody  i  A. 
No,  sir,  I  never  saw  them  have  any  of  the  citizens. 

CroHS'Kcam  ination. 
By  Mb.  Boyden. 

Q.  I  think  you  were  called  capfciiu  Crawford.  When  were 
you  called  forward  i  A.  Tliey  call  me  by  that  name.  I  was 
never  a  captain.    I  was  a  lieutenant. 

Q.  You  were  in  the  military  during  the  war?     A.  Yes,  sir. 

Q.  In  the  confederate  service  ?     A.  Yes,  sir. 

Q.  What  position  ?     A.  I  was  a  lieutenant. 

Q.  Were  you  in  active  service  or  in  the  home  guard  ?  A. 
In  active  service. 

Q.  You  were  asked  if  you  knew  of  any  colored  men  oi  good 
cliaracter  being  forced  to  vote  in  a  2)articular  way  ?  A.  No, 
sir.     Have  never  known  a  man  forced  against  his  wish. 

Q.  Do  vou  know  of  anv  colored  man  beini^:  threatened  witli 
dismissal  from  liis  cm])loymcnt  unless  he  voted  as  his  employer 
wished  him  to  ? 

Mr.  Gli AllAM.  I  object  to  the  question  unless  tlie  witness 
speaks  of  liis  personal  knowledge. 

Mr.  BOYDEN.  I  am  asking  him  if  he  heard  of  any.  A. 
No,  sir,  I  never  knew  any  one  to  be  dismissed. 

Q.  Did  you  ever  know  of  any  one  being  threatened  on  that 
account?     A.  No,  sir,  I  have  not.    I  do  not  recollect  any  one. 

Q.  Do  you  know  of  any  promises  made  to  them  if  they 
would  vote  in  a  particular  way  ?     A.  No  sir. 

Q.  You  seemed  just  now  to  hesitate  when  you  were  asked 
the  question  whether  a  colored  man  was  just  as  sale  from  injury 
as  a  white  man?  A.  I  only  hesitated  in  order  tliat  I  might 
think  on  the  subject  a  little. 
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Q.  Do  von  know  of  anv  colored  men  in  vour  section  who 
have  been  wliip}>ed  ?     A.  I  have  heaixl  of  some. 

Q.  I  ask  you  if  you  know  of  any  {     A.  I  do  not  know  of 
any  of  my  own  knowledge. 

Q.  Did  you  see  their  persons  where  they  had  been  whipped! 
xV.  Xo,  sir,  I  never  did. 

Q.  Do  vou  know  of  anv  thin<i:  about  the  death  of  Outlaw? 
A.  Xotliinur  onlv  what  I  have  heard. 

Q.  You  didnt  see  him?     A.  Xo,  sir. 

Q.  Do  you  know  anything  of  tlie  de^ith  ot  Puryear.  A. 
Xo,  sir. 

Q.  You  did  not  see  him  ?     A.  X'o,  sir,  not  that  I  know  of. 

C^.  Do  you  know  of  ariy  secret  political  organization  such  as 
we  liave  been  sj>eaking  of  here.  I  do  not  care  by  what  name 
they  are  called^     A.  X^)nc  vrhatcver — political  I  mean. 

(J.  I  do  not  allude  to  the  Masons.  You  live  in  what  place' 
A.  In  Pleasant  (rrove,  Alamance  county. 

(J.  I  wish  to  ask  you  it  a  good  many  colored  ]>eople  in  Ala- 
m'Uic;3  county  within  the  last  vear  have  Ictl:  to  vour  know- 
ledge  i  A.  Tliere  have  some  loft.  I  have  heard  of  a  good 
mauv  leaviuij:. 

Q.  Do  vou  know  the  reason  of  their  leavinir  ^  A.  Xo,  sir, 
I  do  not. 

Q.  You  kuijw  no  ])articular  reast^n  *.  A.  Xot  (»f  my  own 
knowledge. 

Q.  I  understand  you  that  the  C(^lored  people  are  just  as 
kindly  treated,  and  just  as  safe  as  white  people  in  that  county  \ 
A.  I  know  of  no  reason  whv  thev  are  not  safe. 

Q.  That  is  your  opinion  *.  A.  That  is  my  opinion.  I  think 
they  arc  as  safe  when  they  conduct  themselves  properly,  and 
they  have  the  j>rotectiou  of  the  law. 

(J.  l>ut  su])pose  they  do  not  conduct  themselves  pro2:)eryly,  do 
vou  think  thev  are  as  safe  from  violence  as  white  men.  A. 
I  think  so. 

Q.  You  say  you  have  known  of  numbers  yourself  who  have 
lefti!     A.  Yes,  sir,  I  know  some. 
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Q.  Do  you  know  what  made  tliem  leave  i  A.  Not  of  my 
own  Ivnowledgc. 

Q.  Did  they  tell  you  ?  A.  No,  sir,  they  never  told  me  why 
tliey  left. 

Mr.  GRAILVM.  We  shall  object  to  any  hearsay. 

Q.  Did  you  see  any  men  riding  in  disguise,  or  walking  in 
^iis^uise  in  the  count v  of  Alamance  i  A.  I  never  did. 

Q.  You  live  near  the  Orange  line  ?     A.  Yes,  sir. 

Q.  Did  you  ever  sec  Ku  Khix  disguises^     A.  I  never  did. 

Q.  What  party  do  you  belong  to  'i     A.  I  belong  to  tlie  con- 
servative i)arty. 

lie-Direet  Ejam  uiutlon . 
By  Mk.  Gkajiam. 

Q.  Your  army  acqnaintance  enabled  you  to  l)econie  very 
"^vell  acquainted  with  the  young  men  of  your  district  and  town- 
ship V     A.  Yes,  sir. 

^Iv.  IJOYDEX.  We  ()l»ject  to  that. 

Senator  IIOBBIXS,  of  Rowan.  I  give  notice,  ?lr.  Chief 
<^ustice,  that  I  shall  make  a  motion  for  a  recess  at  the  close  of 
^ue  case  for  the  Managers  to  give  sulHcient  time  for  tlie  report 
^^  l>c  ])rinted  and  distributed  among  counsel  for  the  respon- 
^^^ut  so  that  they  may  have  an  ()pj)ortunity  to  ]>repare  tor  their 
^^^^fence. 

ALEXATsDEli  V.  :\[('ALLiyTEK,  a  irJtnrss  calhul  on 
^^'lidlf  of  the  Maiuujcrfi^  hchuj  dahj  .s^/'wv^,  tesfijie<J  as  foWncs : 
I>v  Mr.  Mkkkimox. 

Q.  State  vour  name,  residence  and  business  i  A.  Alexander 
^^  McAllister.     I  reside  in  Alamance  county,  Company  Shops. 

Q.  IIow  long  have  you  resided  there  ?     A.  Since  ISO."). 

Q.  State  whether  vou  saw  anv  armed  men  in  the  countv  of 

-^Vlanmnce  during  the  months  of   'Tuly  and  August,  and  if  so, 

^vliat  their  character,  ap])earance   nnd  demeanor  were  i     A.  I 

^w  a  body  of  men  arrive  at  Company  Shoj^s  in  the  month  ot 

Jnly,  I   suppose   about   two   huiulred   in   number.     I  cannot 

estimate  them  aeeuratelv. 
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Q.  How  did  they  come,  and  what  did  they  do — ^i^'hat  w! 
their  discipline  ?  A.  They  arrived  on  the  cars.  They  wei 
very  badly  clad.  I  only  saw  theui  as  they  got  oft*  the  trai 
and  marched  oft'  to  camp. 

Q.  Wliich  way  did  they  come  from.    A.  From  the  west. 

Q.  State  anything  further  that  you  know  about  them  ? 
They  were  unifonned  in   a  few  days.     They  had  a  militai 
camp  a  few  yards  from  where  my  business  was. 

Q.  State  their  discipline  if  they  had  any — whether  there  ^r-    ^ 
order  or  disorder  ?    A.     I  was  in   the  camp  a  few  days  a»r^(/ 
their  discipline  was  very  bad,  judging  from  the  sentinels  ^z>n 
dutv. 

Q.  What  was  the  appearance  of  tlie  men  ?    A.  They  were 
very  rough  looking  men,  and  badly  clad  when  they  came. 

Q.  AVere  they  orderly  or  disorderly — had  you  seen  soldiere 
before  ? 

Mr.  BOYDEX.     Ask  what  was  their  behavior. 

Q.  AVhat  was  their  behavior?  A.  About  the  stores  and 
about  town  thev  behaved  themselves.  I  was  not  often  around 
the  camp. 

Q.  AVhat  did  they  do  in  the  county  ? 

Mr.  IJOYDEX.     State  from  vour  own  knowledge. 

Q.  Do  you  know   whether   they   arrested  anybody  or  not? 
A.  I  was  tryintr  to   think  whether  there   was  anvbodv  under 
guard.     I  was  trying  to  think  whether  they  were  taking  thexJi^ 
to  camp. 

Q.  State  all  you  know.     A.  I  suppose  I  saw  between  30  slX^^ 
50  at  one  time. 

Q.  Give  the  names  ot   them   if  vou  can.     A.  I   saw  ]^^^' 
Bingham,  Dr.  Mebane  and  two  or  three  by  the  name  of  "VfY^^^ ' 
sett.     I  saw  Rogers  and  Murray  and  Johnson  and  a  good  ma-'--^^- 
otliers.     That  is  just  as  the  names  occur  to  me. 

Q.  Go  on  and  mention  them.     A.  I  saw  Mr.  Scott. 

Mr.  BADQEK.     Give  him  the  list.     He  probably  knows  -^^^ 
of  them. 

The  WITNESS.    If  I  had  a  list  I  could  tell.     I  know  t/^^ 
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:lie  persons  I  saw  under  guard.    I  may  have  seen  them  at  dif- 
ferent tunes. 

Q.  Take  this  list  and  say  if  you  saw  any  of  the  persons 
oamed  therein  guarded,  [giving  the  witness  a  copy  of  tlie 
iirticles  of  impeachment.]  A.  [Eeferring  to  the  hst.]  I  saw 
Iiucien  II.  Murray,  Rogers,  William  Bingham,  Alexander 
Wilson. 

Q.  [By  Mr.  Graham.]  Is  that  Dr.   Wilson  ?    A.  Yes,   sir. 

1  donH  recollect  certainly  the  next  name  nor  the  next.     I  saw 

John   Andrews,  Frederick  Blancliard,  Adolphus  G.  Moore, 

James  N.  Holt.     I  saw  Patton,  I  think  it  is  Alexander,  but  I 

am  not  confident,  Lemuel  Whitsett.     I  saw  a  prisoner  by  the 

name  of  Steel.     I  don't  know  certainly  whether  it  was  Sidney 

or  not.    I  saw  Thomas  Riiy,  Henry  Cook,   William  Andrews, 

Thomas  Gray ;  I  saw  a  man  by  the  name  of  Younger — I  don't 

know  his  first  name  ;  Dr.  Mebane,  William  Whitsett ;  I   saw 

two  Whitsetts,  I  think ;  I  have  forgotten  their  names ;  I  saw 

Albert  Mm-ray,  W.  D.  Montgomery — no,  I  omit  that  name,  I 

am  not  confident — I  saw  him  down   street ;  I  saw  John   G. 

Albright,  and    Robert    Ilanna,    Henderson    Scott,    William 

Stockard.     John  G.  Albright  and  Robert  Hanna  were  required 

to  report,  and  I  saw  them  in  camp.     James  Foust,  I  saw  him 

reporting  there  and  others ;  yes,  I    saw  him    under    guard 

another  time.     I  saw  John  Curtis,  Robert  Stockard,  James  T. 

Hunter  and  James  S.  Scott. 

Q.  Who   commanded   these  armed  men?     A.  George  W. 
Kirk  was  addressed  and  understood  to  be  the  commander. 

Q.  Who    else?     A.    The    lieutenant    colonel  was    named 
Burgen. 

Q.  Who  else?    A.  Tlie  major  was  called  Yates;  he  was 
addressed  as  major. 

Q.  He  acted  in  that  capacity  ?     A.  Yes,  sir. 
Q.  Do  you  know  that  there  were  two  hundred  men  when 
they  first  came  ?    A.  I  suppose  about  that  number  when  they 
first  came. 
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Q.  State  what  was  their  reputation  in  the  neighborhood        to 
violence  and  outrage  if  they  had  any 

Mr.  SMITH.     Mr.  Chiel  Justice,  we  object  to  the  questi"       oi 

These  are  facts  to  be  proved  like  any  other  facts,  not  by  i ej 

utation.     If  there  was  violence  and  disorderly  conduct  it i 

easy  to  prove  them  without  seeking  to  obtain  it  by  genes-  :jai 
reputation. 

Mr.  MERRIMON.  The  ruling  has  been  already  made  that  ^re 
may  show  the  violent  character  of  this  man  Kirk,  and  we  f>ra. 
pose  to  prove  tiiat  his  men  had  the  same  reputation  for  miles 
for  these  outrages. 

Mr.  SMITH.     The  court  has  not  ruled  tliat  point  at  all. 
The  court  has  ruled  that  you  have  a  riglit  to  inquire  into  the 
character  for  recklessness  and  lawlessness  of  the  men  engaged 
in  this  service.     What  their  character  and  conduct  was  at 
Company  Shops  is  a  matter  to  be  determined  by  proof  of  facts, 
as  any  other  facts  are  proved,  and  not  by  reputation.    This  is 
not  one  of  the  cases  where  reputation  is  admissible  to  sho^r 
the  general  character  of  a  party.     It  may  be  material  as  sho^'* 
ing  motive  to  prove  that  men  of  previous  bad  character  were 
appointed,  but  when  you  imdertake  to  hold  any  one  respo*"^' 
sible  for  the  misconduct  of  troops  it  must  not  be  done  l^^ 
showing  that  the  reputation  of   their  conduct  was  bad,  l^"*^^ 
that  in  fact  it  was  bad. 

Mr.  MERRIMON.  One  of  the  material  allegations  runnii^"^^ 
through  these  articles  of  impeachment  is  that  the  responde  ^^^ 
brought  these  desperate  men.  Kirk  and  his  officers  and  sC^ 
diers  to,  accomplish  his  purpose,  and  the  court  has  held  it  w^ 
competent  to  prove  bad  character  and  conduct  as  attached 
Kirk.  We  propose  in  the  same  way  to  show  the  lawless  ar^  ^ 
desperate  character  of  the  trooj^s. 

The  GHIEP  JUSTICE.     You  have  not  asked  the  wtne^ ' 
whether  he  knows  their  character  before  they  came  to  Cou^ 
pany  Shops. 

Mr.  MERRIMON.     I  do  not  propose,  Mr.  Chief  Justice,  t    -' 
confine  the  question  to  their  cln^racter  before. 
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The  CHIEF  JUSTICE.  The  presiding  officer  is  of  opinion 
that  the  character  of  the  men  before  they  came  can  be  proved 
by  general  reputation,  but  in  regard  to  their  conduct  and  ac- 
tion wliile  here,  it  must  be  proved  like  any  other  fact  by  some 
witness  who  saw  it,  and  knows  it  of  his  own  knowledge. 
By  Ml*.  Mkkuimox — [resuming.] 

Q.  Do  you  know  of  any  violence  on  the  |>art  of  these  men 
when  they  were  mider  arms  in  command  of  Kirk,  IJurgen  and 
Yates  i  A.  No,  sir,  no  violence.  I  heard  men  cursing  on 
guard,  but  I  saw  no  violent  acts. 

Q.  State  what  you  know  about  that  cursing  ?  A.  I  have 
not  hecvd  them  cursing  the  prisoners,  but  cursing  among  them- 
selves, showing  a  want  ot  discipline. 

Q.  What  was  the  state  of  the  discipline?  A.  The  only 
means  I  have  of  judging  was  from  the  guards  around  the 
prisoners. 

Q.  What  was  that  i    A.  It  was  bad  as  it  could  have  been. 
Bv  the  Chikf  Justick. 

Q.  You  mean  that  you  heard  them  cursing  while  on  duty  ? 
A.  Yes,  sir. 

Q.  Were  they  drunk  i  A.  No,  sir.  By  bad  discipline  I 
mean  they  were  sticking  their  bayonets  hito  the  ground,  and 
calling  to  the  officer  ot  the  guard  that  their  time  was  out,  and 
cursing  al)out  it  and  sitting  down  at  times.  There  seemed  to 
be  no  discipline. 

Q.  They  didn't  behave  as  soldiers  ?     A.  No,  sir. 

Q.  Did  yoii  ever  see  any  troops  like  these  before  ?  A.  I 
never  saw  any  with  such  imperfect  discipline. 

Q.  What  is  the  age  of  Henderson  Scott?  A.  lie  is  an  old 
man.     I  cannot  state,  but  he  is  probably  60  or  70  yeara  old. 

Q-  State  his  condition  at  the  time  you  saw  him  if  you  know 
it  i  A.  I  luid  known  him  to  bo  a  lame  man.  I  never  knew 
the  particulars  of  liis  disease.  I  understand  his  leg  was 
diseased. 

Q.  Do  you  know  whether  that  was  brought  to  the  attention 
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of  the  officer  there?    A.  As  I  went  into  the  camp  I  met 
party  going  out  for  medicine  for  him,  but  T  don't  know  whaft** 
communication  tliere  was  with  tlie  officer. 

Q.  Could  anybody  see  from  looking  at  him  that  he  was 
lame  and  crippled  man  ?     A.  They  coulJ  not  know  othervrise. 

Q.  Was  he  a  feeble  man  otherwise  ?    A.  I  think  he  showect^^ 
that  he  was.    He  had  tliat  appearance. 

Q.  What  was  the  character  of  Mr.  Scott  ?    A.  He  is  lookec^^^ 
upon  as  one  of  the  best  citizens  in  the  county. 

Q.  What  is  his  character  for  moralitj-  ?    A.I  never  heard  i^  ifcil 
questioned.     He  is  a  prominent  man  in  the  church. 

Q.  What  church  ?    A.  The  Haw  Fields  church. 

Q.  State  if  you  know  the  relations  existing  between  th^^e 
white  and  black  people  in  the  county  of  Alamance — ^whethec:  r 
friendly  or  unfriendly  ?     A.  They  are  friendly  as  far  as  I  know      —. 

Q.  Did  you  have  an  extensive  acquaintance  in  tliat  county        ? 
A.  I  knew  the  people  in  the  county,  but  I  did  not  know  then       i 
at  tlieir  houses. 
By  Mr.  Boyden. 

Q.  Both  races  ?    A.  Yes,  sir. 

Q.  What  was  the    state  of  feeling.^    A.  They  frequent! 
came  to  the  store  with  the  parties  who  employed  them. 

Q.  Did  they  interchange  labor  f    A.  Yes,  sir. 

Q.  The  white  people  employed  the  blacks  ?    A.  Yes,  sir. 

Q.  State  wliether  the  employers  and  employed  came  to  yo 
store  ver}"  frequently  ?     A.  Frequently. 

Q.  For  what?    A.  Trading. 

Q.  Do  you  know  whether  white  men  occasionally  came  \jCZ^ 
your  store,  and  asked  you  to  allow  colored  men  to  have  good^s 
upon  tlieir  credit?    A.  Yes,  sir,  they  have  brought  orders^ 
but  it  were  confined  to  persons  in  the  village  generally. 

Q.  Do  you  know  of  any  transactions  of  that  sort  occnrringy 
at  your  own  store  ?  A.  I  know  we  received  orders  to  let  "  ther 
bearer"  have  goods,  the  bearer  being  a  colored  person. 

Q.  State  whether  you  know  of  any  case  of  resistance  to  the 
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authority  of  a  magistrate  or  slierift*/  A.  I  never  heard  of  any, 
and  I  never  knew  of  anv. 

Q.  Do  you  know  whether  tlie  courts  were  open,  and  business 
was  conducted  as  usual  f    A.  Thev  were. 

Q.  There  is  a  magistrate's  court  in  your  town  ?     A.  Yes,  sir. 

Q.  "Who  is  the  magistrate  there/     A.  William  B.  Faucett. 

Q.  What  is  his  political  alHnity?  A.  He  was  elected  as  a 
candidate  of  the  rc])ublic:in  party,  as  I  undei-stand. 

Q.  Who  was  the  constable/  A.  The  de])uty  shcritl'did  the 
business  in  that  place  ;  J  tliink  Wylic  Wood  was  the  last. 

Q.  State  whether  at  any  time  you  were  charged  with  any 
pa^wrs  issued  by  the  chief  justice  of  this  state,  to  be  served  ujx)n 
Geor<i:e  W.  Kirk,  and  if  so,  what  vou  know  about  it  i^  A.  I  was 
requested  by  Mr.  Parker  to  deliver  a  copy  of  the  writ  ot  habeas 
<vrj)fi**t  to  (Jeofgo  W.  Kirk;  Mr.  Parker  lx.Mng  the  counsel  for 
the  petitioners, 

Q.  State  what  you  di<i,  and  under  what  circumstances,  and 
what  Kirk  said,  if  anything,  and  all  youknowalx>nt  it  ?  A.  It 
was  the  dav  before  the  return  of  the  writs  before  the  chief 
justice.  I  do  not  know  the  exact  date,  but  it  was  about  the 
seventeenth, 

Q.  Monday  or  Tuesday  t  A.  It  was  on  a  Sunday,  the  day 
before  the  return  of  the  writs  before  the  chief  justice. 

Q.  State  what  you  did^  A.  I  went  and  overtook  the  com- 
mand on  the  road  to  Yanceyville, 

The  CHIEF  JUSTICE.*  It  was  tho  Saturday  that  they 
started. 

Q.  Where  did  they  start  Irom  i!  A.  I  think  Kirk  moveil 
the  day  before,  on  Saturday,  from  Company  Shoi)s,  in  the 
direction  of  YanceyviUe,  1  went  the  next  morning  with  tho 
writs  placed  in  my  hands,  and  overtook  him  about  ten  miles 
on  that  road.  I  siiw  the  officer  of  the  rear  guard,  and  asked 
him  for  Colonel  Kirk,  as  1  wished  to  see  him.  The  regiment 
was  halted,  and  I  was  carried  forward,  and  I  communicated 
with  Kirk  and  told  him — I  tirst  met  Lieutenant  Burgen,  and 
approached  him  with  the  papers.    At  tho  time  I  thought  he 

39 
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was  Kirk,  and  delivered  the  papers  to  him,  he  read  them,  and 
asked  me  to  go  fonvard  and  see  the  colonel.  The  gentleman 
who  was  with  me  proposed  to  go,  but  Burgen  intimated  to  me 
that  he  would  not  be  wanted.  I  reached  the  head  of  the  regi- 
ment, and  Colonel  Kirk  had  a  portion  of  one  of  the  writs  read 
over  to  him  by  Lieutenant  Burgen  and  the  matter  explained. 
Then  the  troops  followed  up,  as  I  reported  the 

Q.  You  need  not  mention  that,  we  want  you  to  tell  the  mat- 
ter as  if  you  had  never  told  it  to  any  one  before  f  A.  I  can- 
not recollect  the  convei'sation  distinctly.  If  I  could  be  allowed 
to  refresh  mv  nicniovv  I  could  state  it. 

Q.  State  it  as  near  as  you  can '{ 

Mr.  MERRIMOX.  We  offer  to  let  him  look  at  his  affidavit 
to  refresh  his  memoiy^,  [hands  a  copy  of  the  affidavit  as  printed 
to  the  witness.] 

xV.  Can  I  be  permitted  to  read  from  this  ? 

The  CHIEF  JUSTICK  You  can  read  it  over,  and  then 
tell  the  court  the  facts  as  they  enable  you  to  recall  them.  A. 
I  After  reading  the  affidavit.]  I  recollect  ^uit  he  said  that  he 
could  not  regard  the  i)apcra — could  not  notice  them,  or  some- 
thing to  that  effect.  I  can't  recollect  his  words — that  he  could 
not  notice  such  pa]>crs. 

Q.  What  word  did  lie  send  tv)  the  chief  justice?  A.  That 
was  a  part  of  the  nict^siige. 

Q.  [By  Mr.  Smith.]  State  what  he  said  {  A.  He  said  he 
could  not  notice  the  papers,  that  they  had  ''  played  out."  He 
said  take  the  pai)ers  back  and  tell  them  that  a  comt  has  been 
appointed  to  try — I  suppose,  the  i)ai-ties. 

Q.  Try  who  \  A.  I  inferred  the  petitioners.  He  said  take 
the  paper  back. 

Q.  [By  the  Chief  Justice.]  A  court  had  been  appointed  to 
try  them,  and  that  he  must  take  the  papers  back  ?    A.  Yes,  sir. 

Q.  Do  I  understand  you  to  say  that  he  said  for  you  to  take 
the  papei*s  back,  that  such  papers  were  "played  out?" 

Mr.  SMITH.    He  did  not  say  that, 

Q.  [By  the  Chief  Justice.]   State  it  over  again  ?    A.  He 
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said  he  conld  not  notice,  as  I  recollect  it,  such  papers.  And  I 
think  in  the  connection  he  said  that  they  had  '^  played  ont." 
I  probably  made  some  remark  to  ascertain  his  intention,  and 
he  told  me  to  take  the  papers  back  to  the  conrt,  and  that  a 
eonrt  acting  under  orders  of  the  governor  had  been  appointed 
to  try  them,  and  he  would  not  deliver  them  up  unless  force 
was  sent  to  take  them  away  from  him. 

Q.  You  returned  to  Raleigh  ?  A.  I  returned  to  Kaleigh  the 
next  morning.  lie  turned  to  the  lieutenant-colonel,  and  re^ 
marked  that  he  had  ordered  him  not  to  allow  such  papers  to  be 
presented  or  brought  to  him. 

Q.  What  was  his  manner  when  he  said  so?  A.  He  became 
a  little  excited  during  the  conversation. 

Q.  Do  you  know  whetlier  these  armed  men  had  possession 
of  the  court  house  at  Graham  ?  A.  Jf o,  sir,  I  was  not  in 
Graham. 

Q.  Do  you  know  of  your  own  knowledge  tliat  squads  of 
men  were  sent  over  tlie  country  there  to  arrest  persons  ?  A,  I 
saw  squads  gcing  into  the  country,  and  I  saw  one  of  the  citizens 
of  the  Slio|)s  arrested  by  a  squad. 

Q.  Was  any  colored  man  in  company  with  these  squads  ? 
A.  Yes,  sir,  a  r*olorcd  man  aided  in  the  arre^st  ot  eaptaijj 
Thornburg  in  the  village. 

Q.  What  was  his  name?     A.  lluffin. 

Q.  What  was  his  given  immc.     [The  witness  hesitates.] 

Mr.  GRAHAM.  One's  name  is  Aleck  and  the  other's 
ITark  ?    A.  It  was  Aleck, 

Q.  These  colored  meu  stayed  about  the  camp  of  soldie>*si; 
A.  Saw  them  on  duty  as  guard. 

Q.  Were  they  in  uniform?     A.  Yes,  sir. 

Q.  What  as  to  their  arms — muskets  and  ])istols?  A. 
Muskets. 

Q.  Did  you  see  them  have  pistols  and  swords  ?  A.  I  don't 
recollect  any  swords,  and  I  am  not  sure  tliat  I  aaw  any  pistols. 

By  Mr^  Boydicn. 
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Q.  Wliat  political  party  do  you  belong  to  ?  A.  The  conser- 
vative democratic. 

Q.  Are  you  the  member  of  the  house  of  representatives 
from  that  county  ?    A.  Yes,  sir. 

Q.  Do  you  know  of  any  secret  political  organization  in  the 
county  of  Alamance  ?  A.  I  have  no  knowledge,  only  firom  the 
developments  in  the  bench  warrant  crises. 

Q.  You  have  no  knowledge  of  them  personally  ?  A. 
No,  sir. 

Q.  You  have  never  known  them  in  their  camps  ?  A.  Ko, 
sir. 

Q.  You  have  never  scon  them  in  disguise  ?     A.  No,  sir. 

Q.  Do  you  know  of  any  violations  or  outrages  committed 
upon  colored  people  in  the  county  of  Alamance?  A.  I  saw 
Joseph  Tlarvey  the  morning  after  he  was  whipped. 

Q.  What  was  his  condition  ?  A.  I  saw  no  signs  of  violence. 
He  said  he  had  been  whipped. 

Q.  He  is  the  only  one  you  have  seen  ?  A.  No,  sir,  I  saw 
Mr.  Corliss. 

Q.  Do  you  know  about  tliat  matter  of  Corliss's  ?  A.  I  saw 
him  about  five  or  seven  days  after  he  was  said  to  have  been 
hurt. 

Q.  Where  was  he  ?     A.  He  was  in  my  store. 

Q.  Did  you  see  any  marks  upon  his  person  ?  A.  I  do  not 
recollect  distinctly.  There  was  some  scars  on  his  face.  I  un- 
derstood a  part  of  his  head  had  been  shaved. 

Q.  Do  you  know  of  any  other  ?     A.  No  other. 

Q.  State  if  you  know  the  feeling  existing  among  the  white 
people  or  the  conservative  people,  touching  this  man  Corliss, 
was  it  unkind  ? 

Mr.  GRAHAM.  I  think  the  question  is  one  of  doubtful 
propriety — ^whether  the  witness  knows  the  state  of  feeling  in 
the  community.  I  do  not  think  it  capable  of  being  proved  as 
you  can  prove  character. 

Mr.  BOYDEN.    What  I  want  to  know  is  whether  the  wit- 
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nes6  knows  the  state  of    feeling  in  the  democratic  party  in 
respect  to  Corliss. 

The  CHIEF  JUSTICE.  Do  you  mean  some  members  of 
the  democratic  party  or  the  party  generally  ? 

Mr.  BOYDEN.  I  mean  the  state  of  feeling  in  the  to\\ni.  I 
will  confine  it  to  Company  Shoi)s. 

Mr.  GRAHAM.  How  can  the  witness  get  information  to 
form  that  opinion  except  from  the  hearsays  in  the  coimty. 

Mr.  BOYDEX.  I  would  ask  the  counsel  how  tliey  know  the 
state  of  feeling  being  kind  towards  the  colored  people  except 
by  hearsay. 

Tlie  CHIEF  JUSTICE.  The  pi-esiding  officer  is  of  tlie 
opinion  that  the  evidence  is  competent.  The  witness  may 
know  the  state  of  feeling. 

Mr.  MEKKIMOX.  But  the  question,  Mr.  Chief  Justice,  is 
whether  a  particular  party  had  any  prejudice  towards  this  man  '{ 

The  CHIEF  JUSTICE.  The  question  is  whether  there  was 
a  bad  state  of  feeling  on  the  part  of  the  democratic  party  to- 
wards him.     I  think  the  question  is  competent. 

The  WITNESS.  I  cannot  say  that  as  a  party  there  was. 
There  was  some  feeling  against  liim  on  account  of  a  report  that 
came  with  him  to  the  Shops  that  he  carried  a  colored  man  into 
the  church  at  Ilawlields,  and  the  young  men  who  stopped  at 
the  hotel  where  he  boarded  disliked  him  for  intruding  himself 
in  their  conversations. 

Q.  There  was  an  unkind  feeling  among  the  young  men  to- 
ward him  ?  A.  I  do  not  know  any  more  tlian  I  have  heard  the 
thing  spoken  of,  that  he  would  come  up  without  invitation  and 
join  hi  conversation  sometimes. 

Q.  I  do  not  ask  what  caused  it.  I  ask  if  such  a  state  of  feel- 
ing existed  ?     A.  I  don't  know  to  what  extent. 

Q.  Did  it  exist  at  all  'i     [No  answer.] 
By  the  Chief  Justice. 

Q.  Was  there  an  unkind  feeling  towards  him  on  tlxe  part  of 
the  young  men  alone  or  was  it  of  the  party  ?    A.  I  cannot  say 
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Q.  Do  you  know  of  any  colored  men  in  your  section  who 
have  been  whipped  i     A.  I  have  heard  of  some. 

Q.  I  ask  you  if  yon  know  of  any  'i  A.  I  do  not  know  of 
any  of  my  own  knowledge. 

Q.  Did  you  see  their  pereons  where  they  had  been  whipped  ? 
A.  Ko,  sir,  I  never  did. 

Q.  Do  you  know  of  anv  thin^^:  about  the  death  of  Outlaw  i 
A.  Nothing  only  what  I  have  lieard. 

Q.  You  didn't  see  him?     A.  Xo,  sir. 

Q.  Do  you  know  anything  of  the  de<ith  ot  Puryear.  A. 
No,  sir. 

Q.  You  did  not  see  him  ?     A.  No,  sir,  not  that  I  know  of. 

Q.  Do  you  know  of  any  secret  political  organization  such  as 
we  have  been  speaking  of  here.  I  do  not  care  by  what  name 
they  are  called^     A.  None  whatever — political  I  mean. 

Q,  I  do  not  allude  to  the  Masons.  You  live  in  what  place  ^ 
A.  In  Pleasant  (xrove,  Alamance  county. 

(}.  1  wish  to  ask  you  it  a  good  many  colored  people  in  Ala- 
mance coimtv  witliin  the  last  vear  have  Icll  to  vour  know- 
ledge  ?  A.  Tliere  have  some  left.  I  have  heard  of  a  good 
manv  leavinji:. 

Q.  Do  vou  know  the  reason  of  their  leavinc:'!?  A.  No,  sir, 
I  do  not. 

Q.  You  know  no  particular  reason  i  A.  Not  of  my  own 
knowledge. 

Q.  I  understand  you  that  the  colored  people  are  just  as 
kindly  treated,  and  just  as  safe  as  white  people  in  that  county  i 
A.  I  know  of  no  reason  why  thev  are  not  safe. 

Q.  That  is  your  opinion  i  A.  That  is  my  opinion.  I  think 
they  are  as  safe  when  they  conduct  themselves  properly,  and 
they  have  the  protection  of  the  law. 

Q.  l>ut  su])i)Ose  they  do  not  conduct  themselves  properyly,  do 
you  think  thev  are  as  safe  from  violence  as  white  men.  A. 
I  think  so. 

Q.  You  say  you  have  known  of  numbers  yourself  who  have 
left  ?    A.  Yes,  sir,  I  know  some. 
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Q.  Do  you  know  what  made  them  leave  ?  A.  Not  of  my 
own  knowledge. 

Q.  Did  they  tell  you  ?  A.  No,  sir,  they  never  told  me  why 
thev  left. 

Mr.  GRAHAM.  AVe  shall  ohject  to  any  hearsay. 

Q.  Did  you  see  any  men  riding  in  disguise,  or  walking  in 
distjuise  in  the  countv  of  Alamance  (  A.  1  never  did. 

Q.  You  live  near  the  Orange  line  ?     A.  Yes,  sir. 

Q.  Did  you  ever  see  Ku  Klux  disguises  i    A.  I  never  did. 

Q,  What  party  do  you  belong  to  2  A.  I  belong  to  the  con- 
servative party. 

lie-Direvt  JCtam aiatwn. 
By  Mr.  GuAnAM. 

Q.  Your  army  acquaintance  enabled  you  to  become  very 
well  acquainted  with  the  young  men  of  your  district  and  town- 
ship?    A.  Yes,  sir. 

Mr.  BOYDEX.  AVe  object  to  tliat. 

Senator  JlOCniXS,  of  llowan.  I  irive  notice,  Mr.  Oliief 
Justice,  that  I  shall  make  a  motion  for  a  recess  at  the  close  of 
the  case  for  the  Managers  to  give  suihcicnt  time  for  tlie  report 
to  be  printed  and  distributed  among  counsel  for  the  respon- 
dent so  that  they  may  have  an  o])portunity  to  prepare  for  their 
defence. 

ALEXANDER    C,   ]\r(ALLlSTEl{,   a   infnr.s^s  vailed  on 
Ijcliulf  of  the  j\lfininja\s^  hclny  duly  mn^wn^  tr,si ijicd  on  follows  : 
l»v  Mr.  Mkkkimox. 

Q.  State  your  name,  residence  and  business  i  A.  Alexander 
C  McAllister.     1  reside  in  Alamance  county,  Conq:)auy  Shops. 

O,  How  lon^  have  vou  resided  there  ?     A.  Since  ISOr). 

Q.  State  whether  vou  saw  any  armed  men  in  the  countv  of 
Alamance  during  the  months  of  July  and  August,  and  if  so, 
what  their  clv^racter,  ap])earance  and  denu^anor  were  i  A.  I 
saw  a  body  of  men  arrive  at  C\)m2)any  Sliops  in  the  month  of 
July,  I  suppose  about  two  hundred  in  number.  I  cannot 
estimate  them  accuratelv. 
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Q.  How  did  tliey  come,  and  what  did  they  do — what  was 
their  discipline  ?  A.  They  arrived  on  the  cars.  They  were 
very  badly  clad.  I  only  saw  them  as  they  got  oft'  the  train 
and  marched  oft*  to  camp. 

Q.  Which  Avay  did  they  come  from.     A.  From  the  west. 

Q.  State  anything  further  tliat  you  know  about  them  ?  A.^ 
Tliey  were  unifonned  in  a  few  days.  They  liad  a  military^ 
camp  a  few  yards  from  where  my  business  was. 

Q.  State  their  discipline  if  they  had  any — whether  there  wat^ 
order  or  disorder  ?  A.  I  was  in  the  camp  a  few  days  an**, 
their  discipline  was  very  bad,  judging  from  the  sentinels  o^^ 
dutv. 

Q.  What  was  the  ai>i)earancc  of  the  men?  A.  They  we:^ 
very  rough  looking  men,  and  badly  clad  when  they  came. 

Q.  Were  they  orderly  or  disorderly — had  you  seen  soldie^j^ 
before  ? 

Mr.  BOYDEX.     Ask  what  was  their  behavior. 

Q.  What  was  their  behavior?  A.  About  the  stores  and 
about  town  they  behaved  themselves.  I  M'as  not  often  around 
the  camp. 

Q.  What  did  tliev  do  in  the  conntv  ? 

Mr.  BOYDEX.     State  from  vour  own  knowlcd;j:e. 

Q.  Do  you  know  whether  they  arrested  anybody  or  not? 
A.  I  was  trying  to  think  whether  there  was  anybody  under 
guard.  I  was  trying  to  think  whether  they  were  ta'Ring  them 
to  camp. 

Q.  State  all  you  know.     A.  I  suppose  I  saw  between  30  and 

50  at  one  time. 

Q.  Give  the  names  ot  them  if  you  can.  A.  I  saw  Mr. 
Bingham,  Dr.  Mebane  and  two  or  three  by  the  name  of  Wlnt- 
sett.  I  saw  Kogers  and  Murray  and  Johnson  and  a  good  many 
others.     That  is  just  as  the  names  occur  to  me. 

Q.  Go  on  and  mention  them.     A.  I  saw  Mr.  Scott. 

Mr.  BADGER.  Give  him  the  list.  He  probably  knows  all 
of  them. 

The  WITXESS.    If  I  had  a  list  I  could  tell.    I  know  the 
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the  persons  I  saw  tinder  guard.    I  may  have  seen  them  at  dif- 
ferent times. 

Q.  Take  this  list  and  say  if  you  saw  any  of  the  persons 
named  therein  guarded,  [giving  the  witness  a  copy  of  the 
nrticles  of  impeachment.]  A.  [Referring  to  tlie  list.]  I  saw 
Xucien  II.  Murray,  Rogers,  William  Bingham,  Alexander 
Wilson. 

Q.  [By  Mr.  Graham.]  Is  that  Dr.   Wilson  ?    A.  Yes,   sir. 

I  don't  recollect  certainly  the  next  name  nor  the  next.     I  saw 

John   Andrews,  Frederick  Blancliard,  Adolphus  G.   Moore, 

James  N.  Holt.     I  saw  Fatten,  I  think  it  is  Alexander,  but  I 

am  not  confident,  Lemuel  Wliitsett.     I  saw  a  prisoner  by  tlie 

Bame  of  Steel.     I  don't  know  certainly  whether  it  was  Sidney 

or  not.     I  saw  Thomas  Riiy,  Henry  Cook,   William  Andrews, 

Thomas  Gray ;  I  saw  a  man  by  the  name  of  Younger — I  don't 

know  his  first  name  ;  Dr.  Mebane,  William  Whitsett ;  I    saw 

two  Whitsetts,  I  think ;  I  have  forgotten  their  names ;  I  saw 

All)ert  Murray,  W.  D.  Montgomerj^ — no,  I  omit  that  name,  I 

am  not  confident — I  siiw  him  down   street ;  I  saw  John   G. 

Albright,  and    Robert    Ilanna,    Henderson    Scott,    William 

Stockard.     John  G.  Albright  and  Robert  Hanna  were  required 

to  report,  and  I  saw  them  in  camp.     James  Foust,  I  saw  him 

reporting  there  and  others ;  yes,  I    saw  him    under    guard 

another  time.     I  saw  John  Curtis,  Robert  Stockard,  James  T. 

Hunter  and  James  S.  Scott. 

Q.  Who  commanded   these   armed  men?    A.  George  W. 
Kirk  was  addressed  and  \mderstood  to  be  the  commander. 

Q.  Who    else?     A.    The    lieutenant    colonel  was    named 
Burgen. 

Q.  Who  else?    A.  Tlie  major  was  called  Yates;  he  was 
addressed  as  major. 

Q.  He  acted  in  that  capacity  ?     A.  Yes,  sir. 
Q.  Do  you  know  that  there  were  two  hundred  men   when 
they  first  came  ?    A.  I  suppose  about  that  number  when  they 
first  came. 
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Q.  State  what  waa  their  reputation  in  the  neighborhood  fi« 
violence  and  outrage  if  they  had  any 

Mr.  SMITH.    Mr.  Chief  Justice,  we  object  to  the  qneatite^ 
Theae  are  facts  to  be  proved  like  any  other  facts,  not  by  r^ 
utation.    If  there  was  violence  and  disorderly  conduct  it 
easy  to  prove  them  without  seeking  to  obtain  it  by  gene^ 
reputation. 

Mr.  MEBBIMON.  The  ruling  has  been  already  made  that  ^^ 
may  show  the  violent  character  of  this  man  Kirk,  and  we  j^i 
pose  to  prove  that  his  men  had  the  same  reputation  for  mill 
for  these  outrages. 

Mr.  SMITH.     The  court  has  not  ruled  that  point  at  all 
The  court  has  ruled  that  you  have  a  right  to  inquire  into  the 
character  for  recklessness  and  lawlessness  of  the  men  engaged 
in  this  service.    What  their  character  and  conduct  was  at 
Company  Shops  is  a  matter  to  be  determined  by  proof  of  &ctfi, 
as  any  other  facts  are  proved,  and  not  by  reputation.    This  ib 
not  one  of  the  cases  where  reputation  is  admissible  to  show 
the  general  character  of  a  party.    It  may  be  material  as  show- 
ing motive  to  prove  that  men  of  previous  bad  character  weie 
appointed,  but  when  you  undertake  to  hold  any  one  respou 
sible  for  the  misconduct  of  troops  it  must  not  be  done  ^ 
showing  that  the  reputation  of  their  conduct  was  bad,  1 
that  in  fact  it  was  bad. 

Mr.  MERRIMON.    One  of  the  material  allegations  nmr 
through  these  ai-ticles  of  impeachment  is  that  the  respon 
brought  these  desperate  men.  Kirk  and  his  officera  anc 
diera  to,  accomplish  his  piu-pose,  and  the  coui-t  has  held  ' 
competent  to  prove  bad  character  and  conduct  as  attac 
Kirk.    We  propose  in  the  same  way  to  show  the  lawle 
desperate  character  of  the  troops. 

The  CfllBP  JUSTICE.     You  have  not  asked  the 
whether  he  knows  their  character  before  they  came 
pany  Shops. 

Mr.  MERRIMON.    I  do  not  propose,  Mr.  Chief  J 
confine  the  question  to  their  character  before. 
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The  CHIEF  JUSTICE.  The  presiding  officer  is  of  opinion 
that  the  character  of  the  men  before  they  came  can  be  proved 
by  general  reputation,  but  in  regard  to  their  conduct  and  ac- 
tion while  here,  it  must  be  proved  like  any  other  fact  by  some 
witness  who  saw  it,  and  knows  it  of  his  own  knowledge. 
By  Mr.  Mkkkimox — [resuming.] 

Q.  Do  you  know  of  any  violence  on  the  part  of  these  men 
when  they  were  under  arms  in  command  of  Kirk,  JJurgen  and 
Yates  i  A.  No,  sir,  no  violence.  I  heard  men  cui-sing  on 
guard,  but  I  saw  no  violent  acts. 

Q.  State  what  you  know  about  that  cursing  ?  A.  I  have 
not  hej\rd  them  cui*sing  the  prisoners,  but  cureing  among  them- 
selves, showing  a  want  ot  discipline. 

Q.  AVhat  was  the  state  of  the  discipline?  A.  The  only 
means  I  have  of  judging  was  from  the  guards  around  the 
prisoners. 

Q.  AVhat  was  that  i    A.  It  was  bad  as  it  could  have  been. 
Bv  the  CniKF  Justice. 

Q.  You  mean  that  you  heard  them  cursing  while  on  duty  ? 
A.  Yes,  sir. 

Q.  Were  they  drunk  J  A.  Xo,  sir.  Bj"  bad  discipline  I 
mean  they  were  sticking  their  bayonets  into  the  ground,  and 
callinir  to  the  officer  ot  the  guard  that  their  time  was  out,  and 
cursing  about  it  and  sitting  down  at  times.  There  seemed  to 
be  no  discipline. 

Q.  They  didn't  behave  as  soldiers  ?     A.  No,  sir. 

Q.  Did  you  ever  see  any  troops  like  these  before?  A.  I 
never  saw  any  with  such  imperfect  discipline. 

Q.  AVhat  is  the  age  of  I  lenderson  Scott  i  A.  lie  is  an  old 
man.     I  cannot  state,  but  he  is  probably  60  or  70  years  old. 

Q.  State  his  condition  at  the  time  you  saw  him  if  you  know 
it  (  A.  I  liad  known  him  to  be  a  lame  man.  I  never  knew 
the  }^rticulars  of  liis  disease.  I  understand  his  leg  was 
diseased. 

Q.  Do  you  know  whether  that  was  brought  to  the  attention 
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of  the  officer  there?  A.  As  I  went  into  the  camp  I  met  a 
party  going  out  for  medicine  for  him,  but  T  don't  know  what 
communication  there  was  with  tlie  officer. 

Q.  Could  anybody  see  from  looking  at  him  that  he  was  a 
lame  and  crippled  man  ?     A.  They  coul  J  not  know  otherwise. 

Q.  Was  he  a  feeble  man  otherwise  ?  A.  I  think  he  showed 
that  he  was.     He  had  that  appearance. 

Q.  What  was  the  character  of  Mr.  Scott  ?  A.  He  is  looked 
upon  as  one  of  the  best  citizens  in  the  county. 

Q.  What  is  his  character  for  morality  ?  A.  I  never  heard  it 
questioned.     He  is  a  prominent  man  in  the  church. 

Q.  What  church  ?    A.  The  Haw  Fields  church.     . 

Q.  State  if  you  know  the  relations  existing  between  the 
white  and  black  people  in  the  county  of  Alamance — ^whether 
friendly  or  unfriendly  ?    A.  They  are  friendly  as  far  as  I  know. 

Q.  Did  you  have  an  extensive  acquaintance  in  that  county  ? 
A.  I  knew  the  people  in  the  county,  but  I  did  not  know  them 
at  their  houses. 
By  Mr.  Boyden. 

Q.  Both  races  f    A.  Yes,  sir. 

Q.  What  was  the  state  of  feeling.^  A.  They  frequently 
came  to  the  store  with  the  parties  who  employed  them. 

Q.  Did  they  interchange  labor  ?    A.  Yes,  sir. 

Q.  Tlie  white  people  employed  the  blacks  f    A.  Yes,  sir. 

Q.  State  wliether  the  employers  and  employed  came  to  your 
store  ver}'  frequently  ?     A.  Frequently. 

Q.  For  what?    A.  Trading. 

Q.  Do  you  know  whether  white  men  occasionally  came  to 
your  store,  and  asked  you  to  allow  colored  men  to  have  goods 
upon  their  credit?  A.  Yes,  sir,  they  have  brought  orders; 
but  it  were  confined  to  persons  in  the  village  generally. 

Q.  Do  you  know  of  any  transactions  of  that  sort  occurring 
at  your  own  store  ?  A.  I  know  we  received  orders  to  let  "  the 
bearer"  have  goods,  the  bearer  being  a  colored  person. 

Q.  State  whether  you  know  of  any  case  of  resistance  to  the 
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authority  of  a  magistrate  or  sheriff.^    A.  I  never  heard  of  any, 
and  I  never  knew  of  any. 

Q.  Do  you  know  whether  tlie  courts  were  open,  and  business 
was  conducted  as  usual  /     A.  They  were. 

Q.  There  is  a  magistrate's  court  in  your  town  ?     A.  Yes,  sir. 
Q.  Wlio  is  the  magistrate  there/     A.  William  B.  Faucett. 
Q.  "What  is  his  political  affinity?     A.  lie  was  elected  as  a 
candidate  of  the  republican  party,  as  I  understand. 

Q.  Who  was  the  constable.^  A.  Tlie  deputy  sherift* did  the 
business  in  that  place  ;  I  tliink  Wylie  Wood  was  the  last. 

Q.  Stiite  whether  at  any  time  you  were  charged  with  any 
papers  issued  by  the  chief  justice  of  this  state,  to  be  served  upon 
George  W.  Kirk,  and  if  so,  what  you  know  about  it  ?  A.  I  was 
recpiested  by  Mr.  Parker  to  deliver  a  copy  of  the  writ  of  habeas 
wrpiiJ^  to  George  AV.  Kirk;  Mr.  I^arker  Ixiing  the  c*ounsel  for 
the  petitioners, 

Q.  State  what  you  did,  and  under  what  circumstances,  and 

what  Kirk  Siiid,  if  anything,  and  all  you  know  alx)nt  it  ?     A.  It 

was  the  dav  before-  the  return  of  the  writs  before  the  chief 

justice.     I  do  not  know  the  exact  date,  but  it  was  about  the 

-^venteenth, 

Q.  Monday  or  Tuesday  i?     A.  It  was  on  a  Sunday,  the  day 
3efore  the  return  of  the  writs  bctbre  the  chief  justice. 
Q.  State  what  you  did  i     A.  I  went  and  overtook  the  com- 
^wand  on  the  road  to  Yanceyville- 

The  CHIEF  JUSTICE.'    It  was  the  Saturday  that  they 

tarted. 

Q.  Where  did  they  start  trom?     A.  I  think  Kirk  moved 

day  beibre,  on  Saturday,  from  Company  Shops,  in  the 

^iiXiction  of  YanceyviHe,     I   went  the  next  morning  with  the 

''^'^rits  placed  in  my  hands,  and  overtook  him  about  ten  miles 

^'^  that  road.     I  siiw  the  officer  of  the  rear  guard,  and  asked 

*^m  for  Colonel  Kirk,  as  I  wished  to  see  him.     The  regiment 

^as  halted,  and  I  was  carried  forward,  and  I  communicated 

jL       "^th  Kirk  and  told  him — I  first  met  Lieutenant  Burgen,  and 

^k      «ipproached  him  with  the  papers.    At  the  time  I  thought  ha 

^  39 
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was  Kirk,  and  delivered  the  papers  to  him,  he  read  them,  and 
asked  me  to  go  forward  and  see  the  colonel.  The  gentleman 
who  was  with  me  proposed  to  go,  but  Burgen  intimated  to  me 
that  he  would  not  be  wanted.  I  reached  the  head  of  the  regi- 
ment, and  Colonel  Kirk  had  a  portion  of  one  of  the  writs  read 
over  to  him  by  Lieutenant  Burgen  and  the  matter  explained. 
Then  the  troops  followed  up,  as  I  reported  the 

Q.  You  need  not  mention  that,  we  want  you  to  tell  the  mat- 
ter as  if  you  had  never  told  it  to  any  one  before  f  A.  I  can- 
not recollect  the  convereation  distinctlv.  If  I  could  l>e  allowed 
to  refresh  niv  mcmorv  I  could  state  it. 

Q.  State  it  as  near  as  you  can  \ 

Mr.  MERKIMOX.  We  offer  to  let  him  look  at  his  affidavit 
to  refresli  his  memorj'^,  [hands  a  copy  of  the  affidavit  as  printed 
to  the  witness.] 

A.  Can  I  be  permitted  to  read  from  this  ? 

The  CHIEF  JUSTICK  You  can  read  it  over,  and  then 
tell  the  court  the  facts  as  they  enable  you  to  recall  them.  A. 
[After  reading  the  affidavit.]  I  recollect  tjiat  he  said  that  he 
could  not  regard  the  papers — could  not  notice  them,  or  some- 
thing to  that  effect.  I  can't  recollect  his  word.s — that  he  could 
not  notice  such  ])apers. 

Q.  AVIiat  word  did  he  send  to  the  chief  jui?t ice  ?  A.  That 
was  a  part  of  the  message. 

Q.  [By  Mr.  Smith.]  State  what  he  said  {  A.  lie  said  he 
could  not  notice  the  papers,  that  they  had  '*  played  out."  He 
said  take  the  papers  back  and  tell  them  that  a  court  has  been 
appointed  to  try — I  suppose,  the  i)arties. 

Q.  Try  who  *,  A.  I  inferred  the  petitioners.  lie  said  take 
the  paper  back. 

Q.  [By  the  Chief  Justice.]  A  court  had  been  appointed  to 
trv'  them,  and  that  he  must  take  the  }>apers  back  \     A.  Yes,  sir. 

Q.  Do  I  understand  you  to  say  that  he  said  for  you  to  take 
the  papers  back,  that  such  papers  were  "  played  out  T' 

Mr.  SMITH.     He  did  not  say  that. 

Q.  [By  the  Chief  Justice.]   State  it  over  again?     A.  He 
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said  he  could  not  notice,  as  I  recollect  it,  Bnch  papers.  And  I 
think  in  the  connection  lie  said  that  they  had  "  played  out." 
I  probably  made  some  remark  to  ascertain  his  intention,  and 
he  told  me  to  take  the  papers  back  to  the  court,  and  that  a 
court  acting  under  orders  of  the  governor  had  been  appointed 
to  try  them,  and  lie  would  not  deliver  them  up  unless  force 
was  sent  to  take  them  away  from  him. 

Q.  You  returned  to  Raleigh  ?  A.  I  returned  to  llaleigh  the 
next  moniing.  He  turned  to  the  lieutenant-colonel,  and  re^ 
marked  that  he  had  ordered  him  not  to  allow  such  papers  to  be 
presented  or  brought  to  him. 

Q.  "Wliat  was  his  manner  when  he  said  so?  A.  He  became 
a  little  excited  during  the  conversation. 

Q.  Do  you  know  whether  these  armed  men  had  possession 
of  the  court  liouse  at  Graham  ?  A.  X o,  sir,  I  was  not  in 
Graham. 

Q.  Do  you  know  of  your  own  knowledge  that  squads  of 
men  were  sent  over  the  country  there  to  arrest  persons  ?  A,  I 
saw  squads  gciiig  into  the  country,  and  I  saw  one  of  the  citizens 
of  the  Sliops  arrested  by  a  squad. 

Q.  Was  any  colored  man  in  compau}'  with  these  squads  ? 
A.  Yes,  sir,  a  r-olorcd  man  aided  in  the  arrest  of  captain 
Tliornburg  in  the  village. 

Q.  AVliat  was  his  name?     A.  liuffin. 

Q.  What  was  liii^  given  immc.     [The  witness  hesitates.] 

Mr.  GRAHAM.  One's  name  is  Aleck  and  the  other's 
Hark  ?    A.  It  was  Aleck, 

Q.  These  colore<l  men  stayed  about  the  camp  of  soldiers? 
A.  Saw  them  on  duty  as  guard. 

Q.  Were  they  in  uniform?     A.  Yes,  sir. 

Q.  What  as  to  their  arms — muskets  and  pistols?  A. 
Muskets. 

Q.  Did  you  see  them  have  pistols  and  swords  ?  A.  I  don't 
recollect  any  swords,  and  I  am  not  sure  that  I  aaw  any  pistols, 

Of*08S'£xaminatian, 
By  Mr^  Boyden, 
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Q.  What  political  party  do  you  belong  to?  A.  The  conser- 
vative democratic. 

Q.  Are  you  the  member  of  the  house  of  representatives 
from  that  county  ?    A.  Yes,  sir. 

Q.  Do  you  know  of  any  secret  political  organization  in  the 
coimty  of  Alamance  ?  A.  I  have  no  knowledge,  only  finom  the 
developments  in  tlic  bench  warrant  cases. 

Q.  You  have  no  knowledge  of  them  personally?  A. 
No,  sir. 

Q.  You  have  never  known  them  in  their  camps  ?  A.  No, 
sir. 

Q.  You  have  never  seen  them  in  disguise  ?     A.  No,  sir. 

Q.  Do  you  know  of  any  violations  or  outrages  committed 
upon  colored  people  in  the  county  of  Alamance  ?  A.  I  saw 
Joseph  Harvey  the  morning  after  he  was  whipped. 

Q.  What  was  his  condition  ?  A.  I  saw  no  signs  of  violence. 
He  said  he  had  been  whipped. 

Q.  He  is  the  only  one  you  have  seen  ?  A.  No,  sir,  I  saw 
Mr.  Corliss. 

Q.  Do  vou  know  about  that  matter  of  Corliss's  ?  A.  I  saw 
him  about  five  or  seven  days  after  he  was  said  to  have  been 
hurt. 

Q.  AVhcre  was  he  ?     A.  He  was  in  my  store. 

Q.  Did  you  see  any  marks  upon  his  person  ?  A.  I  do  not 
recollect  distinctly.  There  was  some  scars  on  his  face.  I  un- 
derstood a  part  of  his  head  had  been  shaved. 

Q.  Do  you  know  of  any  other?     A.  No  other. 

Q.  State  if  you  know  the  feeling  existing  among  the  white 
people  or  the  conservative  people,  touching  this  man  Corliss, 
was  it  unkind  ? 

Mr.  GKAHAM.  I  think  the  question  is  one  of  doubtful 
propriety — whether  the  witness  knows  the  state  of  feeling  in 
the  conmmnity.  I  do  not  think  it  capable  of  being  proved  as 
you  can  prove  character. 

Mr.  BOYDEN.    What  I  want  to  know  is  whether  the  wit- 
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ness  knows  the  state  of    leeling  in  the  democratic  party  in 
respect  to  Corliss. 

The  CHIEF  JUSTICE.  Do  you  mean  some  members  of 
the  democratic  party  or  the  party  generally  i 

Mr.  BOYDEX.  I  mean  the  state  of  feeling  in  the  town.  I 
will  confine  it  to  Company  Sliops. 

Mr.  GRAHAM.  How  can  the  witness  get  information  to 
form  that  opinion  except  from  the  heai*says  in  the  county. 

Mr.  BOYDEX.  1  would  ask  the  counsel  liow  they  know  the 
state  of  feeling  being  kind  towards  the  colored  people  except 
by  hearsay. 

The  CHIEF  JUSTICE.  The  presiding  officer  is  of  the 
opinion  that  the  evidence  is  competent.  The  witness  may 
know  the  state  of  feeling. 

Mr.  MEimiMOX.  But  the  question,  Mr.  Chief  Justice,  is 
whether  a  particular  party  had  any  prejudice  towards  this  man  ? 

The  CHIEF  JUSTICE.  The  question  is  whether  there  was 
a  bad  state  of  feeling  on  the  part  of  the  democratic  party  to- 
wards him.     I  think  the  question  is  competent. 

The  WITXES8.  I  cannot  say  that  as  a  party  there  was. 
There  was  some  feeling  against  him  on  account  of  a  report  that 
came  with  him  to  the  Shops  that  he  carried  a  colored  man  into 
the  church  at  Ilawlields,  and  the  young  men  who  stopped  at 
the  hotel  where  he  boarded  disliked  him  for  intruding  himself 
in  their  conversations. 

Q.  There  was  an  unkind  feeling  among  the  young  men  to- 
i\'ard  him  ?     A.  I  do  not  know  any  more  than  I  have  heard  the 
^hing  spoken  of,  that  lie  would  come  up  without  invitation  and 
^^'oin  in  conversation  sometimes. 

Q.  I  do  not  ask  what  caused  it.    I  ask  if  such  a  state  of  feel- 
ing existed  ?     A.  I  don't  know  to  what  extent. 

Q.  Did  it  exist  at  all  ?     [Xo  answer.] 
By  the  Chief  Justice. 

Q.  Was  there  an  unkind  feeling  towards  him  on  tlie  part  of 
the  young  men  alone  or  was  it  of  the  party  ?    A.  I  cannot  say 
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except  as  to  my  own  feeling.    The  raan  and  his  conduct  were 
discnssed  but  I  cannot  say  what  the  state  of  feeling  was. 

Q  fle  was  unpopular  in  his  manners  ?  A.  It  was  so  re- 
ported to  me. 

By  Mr.  Boyden,  [resuming.] 

Q.  Do  you  live  at  the  Shops  ?    A.  Yes,  sir. 
*  Q.  Were  you  there  the  night  he  was  chastised  ?    A.  Yes,  sir. 

Q.  Tell  us  all  you  know  about  it  ?  A.  I  know  nothing  about 
it.     I  did  not  hear  it. 

Q.  You  were  not  aroused  ?  A.  No,  sir,  it  was  in  a  difterent 
part  of  the  village. 

Q.  You  did  not  sec  him  for  some  seven  days  2  A.  For  five 
or  seven  I  think  it  was. 

Q.  How  soon  after  that  did  he  leave  there  ?  A.  I  am  not 
certain,  but  I  think  he  left  the  next  week  after  the  trial  before 
the  magistrate. 

Q.  What  trial  do  you  speak  of?  A.  He  had  a  number  of 
men  arrested  in  the  village  who  were  charged  with  whipping 
him. 

Q,  Were  you  at  the  trial  ?  A.  No,  sir.  The  parties  passed 
through  my  store  to  the  magistrate's  room  over  the  store. 

Q.  Did  you  hear  wliat  took  place?    A.  No,  sir. 

Q.  How  soon  was  this  after  that  occurrence?  A.  I  think 
it  was  the  first  I  had  seen  of  him — the  day  of  the  trial. 

Q.  That  was  five  or  seven  days  after  ho  had  been  chastized? 
A.  Yes,  sir. 

Q.  And  he  Avent  away  from  there  the  next  week?  A. 
That  is  my  recollection. 

Q.  He  has  never  been  back?    A.  No,  sir. 

Q.  Did  you  know  a  man  of  the  name  of  Meader?  A.  Yes, 
sir. 

Q.  What  sort  of  a  man  was  he — was  he  a  northern  man  ? 
A.  Yes,  sir,  said  to  be. 

Q.  Corliss  was  a  northern  man  ?    A.  Understood  to  be. 

Q.  What  was  the  stato  of  feeling  towards  Meader?  A.  I 
think  it  was  kind. 
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Q.  When  did  he  leave?  A.  After  the  burning  of  Mr. 
Worth's  school  house.  I  think  he  went  off  in  the  neighbor- 
hood of  New  London.  He  was  called  back  by  Mr.  Worth  to 
take  a  second  school. 

Q.  He  has  left  the  county?  A.  I  cannot  say.  There  was 
a  little  feeling  toward  Meader  at  one  time  but  that  was  re- 
moved I  think  before  he  left. 

Q.  Do  you  know  Mr.  Shoffner  ?    A.  I  met  him  a  few  times. 

Q.  When  did  he  leave  ?  A.  I  don't  know  the  date,  but  I 
it  was  soon  after  his  return  from  the  legislature. 

Q.  I  ask  you  if  you  know  the  state  of  feeling  generally  on 
the  part  of  the  democratic  or  conservative  party  towards  Mr 
Shoffner?    A.  I  think  it  is  pretty  bitter. 

Q.  Why?  A.  On  account  of  the  introduction  of  what  is 
known  as  the  Shoffner  bill. 

Q.  Do  you  know  anything  of  why  he  left  the  county?  A. 
I  do  not. 

Q.  Was  he  a  meml)er  of  the  legislature  previous  to  the  time 
he  left?    A.  Tes,  sir. 

Q.  How  long  did  he  remain  in  the  county  after  he  came 
from  tlie  legislature.  A.  I  cannot  say,  my  impression  is  that 
he  did  not  remain  there  very  long,  whether  a  month  or  two 
or  a  week  I  cannot  say. 

Q.  Of  which  body  was  he  a  member?  A.  lie  was  a 
senator. 

Q.  Did  you  hear  any  threats  against  his  life  ?     A.  I  did  not. 

Q.  Did  you  hear  any  thixjats  about  nmning  him  off  from 
the  county  ?  A.  I  cannot  say  that  I  ever  heard  any  threat  of 
the  kind. 

Q.  Did  you  hear  any  threats  of  any  kind  against  him  ?  A. 
No,  sir,  I  don't  recollect  any  threat. 

Q.  Have  you  any  personal  knowledge,  or  do  you  know  any- 
thing about  an  attempt  to  assassinate  hun  in  any  shape  ?  A.  I 
do  not. 

Q.  Do  you  know  anything  about  men  going  after  him  there 
for  any  purpose  ?     A.  Not  of  my  own  knowledge. 

Q.  You  did  not  see  them  following  after  him  ?    No,  sir. 
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Q.  Or  liear  them  inquire  after  liiin  ?    A.  No,  sir. 

Q.  Have  you  no  personal  knowledge  who  it  was  tliat  went 
to  near  Gilbraith's  bridge  and  turned  back  with  Doctor  Moore 
when  they  were  after  him  ?     A.  No,  sir. 

Mr.  MERRIMOX.  I  beg  to  submit,  Mr.  Chief  Justice. 
that  that  is  an  improper  way  to  put  the  question.  There  is  no 
evidence  that  anybody  went  to  Gilbraith's  bridge. 

The  CHIEF  JUSTICE.  Is  it  not  proper  to  assu  uc  the 
fact '( 

Q.  Do  you  know  of  Doctor  Moore  going  to  meet  any  man  ? 
A.  Only  from  what  1  have  heard  said. 

Q.  Do  you  know  anything  about  the  dcatli  of  Outlaw  ?  A. 
I  do  not. 

Q.  You  did  not  see  his  body  ?    A.  No,  sir. 

Q.  You  know  nothing  about  the  death  of  Puryear  ?  A.  1 
do  not. 

Q.  You  did  not  see  liis  body  ?     A.  No,  sir. 

Q.  Have  you  seen  any  pei*son  there  at  Company  Shops  witli 
what  are  called  the  Ku  Klux  disguises  ^on  i    A.  I  never  have. 

Q.  You  say  that  it  there  was  any  secret  organizations  in  the 
county  of  Alamance  you  have  no  knowledge  of  them  ?  A.  No, 
sir,  no  knowledge. 

lie-Direct  Emmiyiation , 

# 

l:5v  Mr.  Mp:rktmon. 

Q.  You  say  that  you  did  not  understand  there  was  any- preju- 
dice against  Corliss  on  the  part  of  the  people  there  as  constitu- 
ting a  party  ?     A.  None,  I  think. 

Q.  You  did  say  there  was  some  prejudice  among  the  young 
men  about  town  and  you  went  on  to  say  and  did  state  partially 
the  ground  of  that  prejudice.  I  ask  you  to  state  the  ground  as 
you  understood  it  ?  A.  I  said  there  was  some  report  that  corae 
with  him  that  he  took  colored  people  into  the  church  at 
Mebanesville  whei-e  there  was  no  provision  n^ade  for  colored 
people. 

Q.  [By  Mr.  Boyden.]  They  did  not  permit  colored  people 
there  in  the  church  I    A.  It  was  a  small  house. 
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Q.  Did  you  understand  that  the  colored  man  was  seated 
among  the  white  people  ?    A.  That  was  the  report. 

Q.  [By  the  Chief  Justie.]  What  else  ?  A.  I  heard  the 
young  men  complain  of  his  approaching  them  in  conversation 
\rithout  being  invited. 

Q.  He  was  offensive  ?    A.  Yes,  sir. 

Q.  Interfering  with  ]>eople  engaged  in  conversation  when  he 
was  not  invited  ?     A.  Yes,  sir. 

Q.  Was  it  understoo<l  that  he  would  make  offensive  remarks  ? 
A.  Yes,  sir. 

Q.  He  would  enter  into  conversation  without  being  invited 
and  make  offensive  suggestions?  A.  Yes,  sir,  that  was  the 
understanding. 

Q.  And  they  were  prejiuliecd  against  him  growing  out  ot 
these  two  matters ?  A.  There  may  have  been  some  prejudice 
on  account  of  his  teaching  a  colored  school. 

Q.  Do  you  know  that. 
Bv  the  Chief  Justk^e. 

Q.  From  the  general  talk  what  conclusion  did  you  come  to 
in  that  respect  ?  A.  I  think  there  was  some  prejudice  on  that 
account. 

Q.  Do  you  remember  iho  particular  circumstances  under 
which  he  took  this  colored  man  into  church  at  Mebansvillc  if 
A.  The  report  which  I  heard  was  that  he  carried  a  man  into 
church  without  permission  and  without  asking.  The  colored 
people  had  not  been  in  the  habit  of  attending  that  church  and 
there  was  no  provision  for  them.  One  of  the  officers  of  the 
church — T  think  he  was  an  officer — proposed  to  furnish  him  a 
Boat  at  the  door  where  the  colored  man  could  hear. 

Q.  Then  what  was  done — how  did  it  tenninate?  A.  I 
think  the  colored  man  occupied  the  chair  near  the  door. 

Q.  State  whether  these  two  classes  of  people  occupy  their  own 
churches  in  your  part  of  the  country  ?     A.  They  do  generally. 

Q.  Are  there  any  provisions  made  in  the  white  churches  lor 
colored  people  ?    A.  In  the  Union  church  at  Company  Shops 
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there  is  the  gallery,  but  I  don't  suppose  there  has  been  twenty 
colored  people  in  there  since  that  time. 

Q.  Is  it  customary  for  the  colored  and  white  people  to  sit 
together  in  the  same  church  ?     A.  No,  sir. 

Q.  They  sit  apart  ?    A.  Yes.  sir. 

Q.  State  whether  there  was  any  complaint  made  against  Mr. 
Corliss  tor  having  taken  a  colored  man  into  a  church  and  seat- 
ing him  among  the  white  people  ?  A.  Yes,  sir,  that  was  the 
report  that  come  with  liim  and  it  was  criticized  Ireely.  It  was 
the  source  of  some  feeling  against  him. 

Q.  State  if  you  know  wlien  he  sued  on  the  state's  warrant 
when  these  parties  were  discharged  by  the  magistrate  3 

Mr.  BOYDEX.  The  witness  was  not  present,  he  can't 
know  anything  about  it. 

Mr.  CtHAHAM.  The  fact  was  called  out  on  cross-examina- 
tion bv  yourself  that  there  was  a  trial. 

Mr.  BO YDEX.  I  asked  him  if  he  was  present  and  he  said 
he  was  not  and  T  stoi)ped  him. 

A.  A  i)ortion  of  the  trial  was  held  in  the  office  of  tlie  rail- 
road agent.  I  went  to  the  door  of  the  office  when  the  trial 
was  j)rogressing  and  remained  for  a  moment.  They  adjourned 
from  that  place  to  the  magistrate's  room  over  my  store. 

Q.  Do  you  know  whether  they  bound  them  over  or  not? 
A.  When  they  came  down  I  understood  thev  did  not. 

Q.  You  say  there  was  considerable  prejudice  against  ShoflPher? 
A.  I  can't  say  there  was — T  don't  recollect  that  there  was  anv 
feeling  against  him  only  on  account  of  the  introduction  of  that 
bill. 

Q.  ]Ic  was  a  senator  representing  that  county  in  the  senate  i 
A.  That  county  and  Guilford. 

Q.  And  he  introduced  a  bill  called  the  Shoffner  act?  A. 
Yes,  sir,  so  I  understand. 

Q.  You  say  that  the  feeling  against  him  grew  out  of  that 
fact.  I  ask  you  whether  that  bill  was  very  offensive  to  the 
people  in  that  part  of  the  coimtry  ?    A.  Yes,  sir. 
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Q.  It  is  understood  to  be  a  reflection  upon  them  ? 

Mr.  BOYDEN.    We  object  to  the  question. 

The  CHIEF  JUSTICE.  You  may  prove  with  what  feeling 
the  introduction  of  the  bill  was  received. 

Q.  Did  that  feeling  grow  out  of  tlie  introduction  of  that 
bill  ?  A.  Tliat  is  my  underetanding,  altogether.  I  know 
nothing  else  against  Mr.  Sliofiher. 

Q.  Was  that  bill  especially  offensive  to  the  people  of  tha 
county  there  ?     A.  I  think  it  was. 

Q.  They  complained  of  him  in  that  connection  ?  A.  Yes, 
sir. 

Q.  Was  he  offensive  otherwise — was  there  any  prejudice 
against  him  simply  because  he  M'as  a  republican  {  A.  None 
that  I  am  aware  of. 

Q.  Was  he  a  man  of  much  character  there  ?  A.  I  cannot 
sav  I  know  his  diameter  anv  wav. 

Q.  Had  he  any  reputation  as  a  political  leader  ? 

Mr.  BOYDEX.  That  is  not  the  wav  to  examine  the  wit- 
iicss.  The  witness  must  be  enquired  of  as  to  what  was  his 
reputation. 

Q.  State  whether  he  had  any  reputation  as  a  political  leader 
— whether  he  was  prominent  or  obscure  ?  A.  I  don't  know 
that  he  was  ever  in  public  life  before — I  cannot  say. 

Q.  What  was  his  business  at  home  i  A.I  am  unable  to 
sav,  but  I  think  ho  lived  on  a  farm.  I  don't  know  how  he 
made  his  living. 

Q.  Had  he  any  prominence  or  was  anything  said  about  him 
except  in  connection  with  the  introduction  of  this  bill  ?  A.  I 
cannot  think  of  anything  now  that  gave  him  notoriety.  I 
don't  think  he  had  much  betorc. 

The  hour  of  half-past  two  having  arrived,  the  court  adjourned 
till  to-morrow  at  eleven  o'clock,  A.  M. 
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FOURTEENTH  DAY. 

Senate  Cii^vmbee,  Feb.  lltli,  1871  -T  ^1. 

The  COURT  met  at  eleven  o'clock  pursuant  to  adjou.Bi»'<^^un 
ment,  Hon.  Richmond  M.  Pearson,  chief  justice  of  the  supre:^^"^«Tein 
court,  in  the  chair. 

The  proceedings  opened  by  proclamation  in  due  form^  mt^hJ,)^ 
the  door  keeper. 

The  CLERK  called  the  roll  of  senators  and  the  follo^vit^^^'-vij)^ 
gentlemen  were  foinid  to  be  present : 

Messrs.  Adams,  Allen,  Battle,  Beasley,  Bellamy,  Brogd- -ti^^en. 
Brown,  Cook,  Council,  Cowles,  Crowell,  Dargan,  Edwar^-Muards, 
Eppes,  Flemming,  Graham,  of  Orange,  Hawkins,  Hym -Mi^Knian, 
Jones,  King,  Latham,  Ledbetter,  Lehman,  Linney,  Loci:»«rfOve, 
Mauney,  Mc Cotter,  Merrimon,  Moore,  Morehead,  Olds,  B^E^Rob- 
bins,  of  Davidson,  Robbins,  of  Rowan,  Skinner,  Speed,  Trr-K"^roy, 
Warren,  Whiteside,  W()rth--39. 

Senetor   WHITESIDE    moved   that   the   reading  of  -  *  *'^ 

journal  of  the  ])rocoedings  of  yesterday  be  dispensed  with.—  -^  ^^• 

The  CHIEF  JUSTICE  put  the  question  on  the  motior  s:  ^^^^^  ^ 
Senator  Whiteside  and  it  was  decided  in  the  affirmative. 

JAMES  S.  SCOTT,  a  witness^  caJhd  on  Mutlfofthe  MrsS'^-^^ 
agers  being  (htltj  f<wo)'n^  tcstljitd  asfoUows  : 
By  Mr.  Meruimon. 

Q.  What  is  your  name,  age  and  residence?     A.  James  ^ 
Scott,  age  forty-three,  residence  Graham,  Alamance  county- 

Q.  State  whether  in  the  months  of  July  and  August  y*'^         r 
saw  any  armed  men  m  the  neighborhood  of  where  you  li^^^  . 
and  if  so,  under  what  circumstances,  any  if  they  did  anythirci  ^    ^^i 
to  you,  what?     A.  In  the  montii  of  July  a  squad  of  arm»  ^^^^     ^ 
men  came  to  my  store  and  an  officer  calling  himself  Burg^^S^^-^^ 
said  he  wanted  to  see  me.     lie  asked  me  my  name,  and  aftr  r^^^/* 
asking  me  about  some  purchases  of  bacon  he  asked  me  to  ^^^ 
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out  in  the  street.  He  had  a  piece  of  paper  with  names  on  it, 
and  he  said  he  wanted  me  to  go  to  the  Shops.  I  then  asked 
him  if  he  belonged  to  the  militia  at  the  Shops,  and  he  said  he 
did.  I  asked  him  by  what  authority  he  ariested  me ;  he  said 
he  could  not  show  any  authority  but  his  authority  \.'as  fr6m 
the  governor  and  the  president  of  the  United  States  for  my 
arrest  and  that  1  must  go  along. 

Q.  Go  on  and  give  us  a  statement  of  what  he  did  with  you  ? 
A.  He  then  arrested,  I  think,  two  other  men. 

Q.  Who  were  they  ?  A.  Mr.  Boyd  and  Mr.  Hunter,  and  he 
placed  us  under  guard  and  started  us  for  the  Shops. 

Q.  Were  the  guard  armed  ?  A.  Yes,  sir,  they  marched  us 
with  fixed  bayonets  and  pistols  in  their  hands.  The  com- 
mand was  given  by  this  man  Burgen  to  go  in  this  condition. 
Each  of  us  was  placed  between  tw^o  soldiers  with  fixed  bayo- 
nets. I  was  marched  beside  an  officer  with  what  I  supposed 
to  be  a  navy  pistol  in  his  hand.  He  carried  it  in  his  hand  all 
the  way. 

Q.  How  far  ?     A.  About  two  and  a  half  miles  to  the  Shops 

fix)m  Graham.     I  was  carried  within  ten  feet  of  my  wile  and  chil- 

-dren  and  was  called  upon  to  stop  to  know  what  was  the  matter. 

Tliey  told  me  to  go  forward,  that  I  could  not  stop.     After  we 

^ot  a  little  on  the  edge  of  the  town   this  squad  of  men  halted 

sand  this  man  Burgen  remarked  that  if  we  had  any  word  to 

^end  back  to  our  families  he  would  wait  a  few  miuutes  to  enable 

miB  to  send  back  any   word ;    that  he  was  going  to  send  us  to 

c?amp.     There  was  nobody  I   believe   that  wanted  to  send  any 

^rord — at  least  there  was  no  word  sent.     We  were  then  placed 

^ach  with  two  soldiei*8  before  and  behind  each  prisoner,  and  we 

^svere  inarched  to  the  shops  in  that  condition. 

.  Q.  What  was  done  then  ?  A.  When  we  got  there,  this 
officer  reported  to  a  man  he  called  Kirk,  and  told  him  he  had 
=>een  directed  by  Colonel  Burgen  to  deliver  these  prisoners 
i^rith  his  compliments.  We  were  seated  under  a  tree  wiUi  a 
^nard  placed  around  us,  and  with  the  orders  if  we  crossed  a 
line  made  by  bayonets — I  don't  know  anything  about  military 
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operations — tliey  must  shoot  us  do\\Ti.     I  remarked  myseli 
at  tlie  time  I  did'iit  know  anything  about  military  operations, 
but  that  I  would  be  very  careful  not  to  cross  tlie  line  as  I  did 
not  come  thei'e  to  be  shot.     I  took  a  seat  on  a  box  under  die 
tre6  and  there  we  stayed  all  day.     We  sat  for  an  hour  until  Kirt 
came  to  us  to  know  if  we  had  any  aiTangements  made  to  have 
any  thing  to  eat.     I  told  huii  that  we  had  no  time  to  make  anj 
arrangements  as  we  did  not  expect  to  be  bix»ught  to  his  camp. 
lie  remarked  that  army  rations  were  pretty  rough  for  gentle- 
men, but  he  said,    "  I  will  provide  you  with  dinner,  and  per- 
"  haps  by  night  you  can  have  some  arrangements  made."   That 
was  on  Friday.     We  were   detained  there  in  the  camp  during 
that  night.     This  man    Burgcn   had  a  talk  with  me  in  refer- 
ence to  what  was  to  become  of  us.     I  had  made  some  inquiries 
during  the  day  of  Colonel  Kirk  to  know  if  we  could  not  have 
a  speedy  hearing  before  some  tribunal  or  give  bail,  and  said  that 
we  would  be   willing  to  give  any  amount  of  bail  he  wanted. 
There  was  then  only  four  ot  us  in  the  camp  and  we  said  we  could 
give  $500,000  bail  for  our  appearance  before  any  tribunal.    lie 
said  he  was  not  authorized  to  admit  us  to  bail,  but  to  hold  us  in 

close  custody.     I  asked  if  he  knew  when  we   would  have  a 

t- 

trial.  He  did  not  give  me  any  answer.  That  night  in  a  con- 
versation with  this  man  Burgen  lie  asked  me  if  colonel  Kirk 
had  told  me  anything  about  how  we  were  to  be  tried  and  what 
was  to  become  of  us.  I  told  him  he  had  not,  that  I  had  asked 
him  some  questions  but  had  got  no  information,  lie  then  re- 
marked, "I  am  sur})ri6e(l  at  Colonel  Kirk.  It  was  his  place  to 
"tell  you.  But  I  tell  you  now,  you  are  all  to  be  tried  by  a 
"court  martial.  You  are  to  be  tried  at  Yanceyville;""  and  he 
remarked  "  I  am  one  of  the  court  martial  and  colonel  Kirk  is 
"  one,  but  you  will  all  have  a  lair  trial ;  but  the  tiling  is  fixed, 
"  you  are  to  be  tried  in  that  way ;  you  ai*e  to  be  carried  to 
"  Yanceyville.  I  am  surprised  that  colonel  Kirk  did  not  tell 
"  you  so  that  you  could  provide  some  means  of  going  there  a« 
"  you  are  not  used  to  walking  and  it  will  break  you  do^ii.^'  \ 
The  next  day  something  was  said  to  colonel  Kirk  about  the 
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time  we  were  to  be  tried.  I  asked  the  question  myself.  He 
counts  lip  on  liis  fingers  and  in  a  little  M'liile  lie  said,  "  yon 
will  leave  Lere  in  about  five  days."  During  that  time  some  ot 
the  friends  were  there  and  found  out  that  the  command  was 
going  to  move  that  evening  to  YanceT\nlle,  and  they  sent  us  a 
conveyance  to  ride.  There  was  a'number  of  prisoners,  among 
whom  was  a  crippled  man,  an  uncle  of  mine. 

Q.  Tell  us  what  you  know  aboiit  the  arrest  of  llendei-son 
Scott  ?  A.  On  Saturday,  Henderson  Scott  came  to  the  camp, 
so  he  told  me 

Mr.  BOYDEN.  That  will  not  answer,  you  must  tell  what 
you  know  yourself  about  it. 

Q.  He  came  to  see  you  ?     A.  Yes,  sir. 

Q.  Who  was  Henderson  Scott?  A.  He  was  a  man  who 
lived  near  Haw  Fields  church — in  the  Haw  Fields  country. 

Q.  What  is  his  age  ?      A.  He  was  then  about  fifty-six  years, 

Q.  AVhat  was  his  condition  ?  A.  He  was  a  crippled  man ; 
he  suflfered  a  great  deal  from  an  ankle  which  was  broken  ten  or 
twelve  years  ago.  He  was  unable  to  walk  except  with  a  stick, 
and  was  in  a  very  lame  condition.  He  had  a  wound  that  was 
running  all  the  time,  and  for  one  or  two  ycai-s,  he  had  medical 
treatment  at  least  twice  a  day. 

Q.  State  what,  if  anything,  was  done  or  said  to  him  in  your 
presence  ?  A.  Wliile  we  were  setting  there  we  took  some  din- 
ner that  he  had  brouglit  over  with  him  for  us.  Colonel  Kirk 
came  up  and  asked  him  if  his  name  was  Henderson  Scott.  He 
said  it  was.  He  told  him  to  keep  his  seat  that  he  was  a 
prisoner. 

Q.  To  keep  his  seat  ?  A.  "  Keep  your  seat  you  are  a  pris- 
oner." After  his  arrest,  I  sup]M)se  that  was  about  12  o'clock, 
on  Saturday,  it  was  mentioned  among  uS;  though  we  did  not 
know  whether  it  was  true  or  not,  that  the  connnand  was  to 
move  that  evening.  Arrangements  seemed  to  be  making  for 
some  move.  They  were^  striking  tents,  taking  tliem  down.  It 
was  about  three  o'clock.  I  think  in  the  evening  that  the  com- 
mand did  move. 
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Q.  Before  you  get  away  from  that  point,  let  me  ask  what  was 
the  character  of  Henderson  Scott,  in  respect  to  morals,  whether 
he  was  a  religions  man,  and  zealously  so  ?  A.  He  was  an  elder 
in  the  Presbyterian  church  at  Haw  Fields,  and  was  looked  upon 
as  being  one  of  the  prominent  members  of  the  church.  I  never 
heard  anything  alleged  against  him  in  my  life. 

Q.  Proceed  ?  A'.  I  reckon  it  was  three  o'clock  in  the  evening 
the  command  moved  forward.  We  rode  in  a  conveyance  that 
had  been  provided  for  us,  and  we  had  got  about  ten  miles  to  a 
place  called  Moore's  store,  and  there  we  staid  all  night.  Every 
thing  seemed  to  be  quiet.  They  pennitted  Henderson  Scott 
to  sleep  in  a  house  that  was  near  by,  with  some  officers  with 
him.  He  was  a  man  in  such  feeble  health,  and  in  such  a  con- 
dition, that  it  was  not  safe  for  him  to  sleep  out.  The  next 
morning  we  moved  forward  until  the  middle  of  the  day — it  may 
have  been  a  little  after,  when  the  command  was  allowed  to  rest 
an  hour.  The  men  were  fatigued  by  walking.  Then  the 
command  moved  torward,  and  we  all  got  in  our  conveyance 
again.  There  were  seven  of  us.  Just  as  we  were  about  to 
move,  the  three  officers  commanding  these  troops  were  standing 
right  near  this  conveyance  we  were  riding  in,  and  I  think  it 
was  Kirk  who  remarked  that  he  had  just  received  news  that 
his  command  was  going  to  be  attacked,  and  we  were  to  be 
taken  from  him  or  released,  and  he  said  "  you  must  all  get  out 

"  and  walk.     Your  d d  Ku  Klux  friends  have  threatened  to 

"  attack  me  and  release  you  all ;  but  if  there  is  a  gun  fired 
*'at  any  of  my  men,  I  will  shoot  the  last  one  of  you  down." 
That  was  on  Sunday.  At  that  time  we  were  all  out,  and  some* 
thing  was  said  about  this  old  gentleman  being  crippled  and 
unable  to  walk.  Some  of  our  men  remarked  this  to  one  of 
these  officers  that  he  was  not  able  to  walk,  although  he  was 
getting  out  of  the  carriage.  They  told  him  that  he  might  keep 
his  seat  in  the  carriage,  and  then  he  directed  the  carriage  to  be 
filled  with  some  of  his  own  men  who  were  tired,  and  then  the 
command  moved  forward. 
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Q.  That  was  in  your  conveyance  ?  A.  Yes,  sir,  it'  liad  been 
supplied  us. 

Q.  By  citizens?     A.  By  citizens  for  us  to  ride  in. 

Q.  Most  of  the  prisoners  walked  all  that  evening  ?  A. 
Some  of  them — I  think  Mr.  Boyd,  was  told  to  get  in  the  con- 
veyance and  ride  after  he  had  walked  awhile.  After  I  had 
walked  a  few  miles,  I  was  told  I  might  get  in  a  buggy  and  ride. 
I  think  there  was  another  one  told  he  might  get  in  and  ride; 
but  the  balance  I  think  walked  all  that  evening.  We  went  on 
to  a  place — I  do  not  know  any  name  for  it — about  eight  miles 
from  Yanceyville  where  we  encamped  that  night.  There  was 
a  tent  put  up  for  us  all  to  sleep  in  and  a  guard  placed  around 
us.  We  staid  there  all  night  The  next  morning  we  moved 
to  Yancey  ville.  We  got  to  Yanceyville  I  suppose  about  twelve 
o'clock — it  may  have  been  a  little  after.  There  seemed  to  be 
some  meeting  up  stairs  in  the  court  house.  I  did  not  see  any- 
thing of  it  but  we  were  carried  into  the  court  house  and  placed 
in  a  room  and  we  remained  there  two  or  three  days. 

Q.  State  what  was  said,  if  anything,  when  you  were  put  into 
the  room  by  Burgen  or  anybody  else  in  charge  i  A.  Burgen 
marched  us  into  that  room.  It  was  the  south  room  of  that 
building.  He  said,  *'  Gentlemen  you  are  to  occupy  this  room — 
*'  it  is  where  Senator  Stephens  was  murdered — this  is  the 
room  you  gentlemen  from  Alamance  will  occupy.-'  I  forgot 
to  state  in  a  conversation  I  had  with  him  on  the  way — 
on  Sunday.  lie  remarked  to  me  that  he  felt  sorry  for 
some  of  us  men — there  were  only  seven  of  us  altogether — that 
we  were  to  be  tried  and  he  said  *^  some  of  you  will  never  see 
"home  again." 

Q.  Did  he  mention  any  particular  one?  A.  lie  did  not 
mention  any  names. 

•Q  Was  Mr.  Adolphus  Moore  among  you  ?  A.  Yes,  sir,  he 
was  with  as. 

Q.  Who  all  were  there  together  prisoners  ?     A.  Henderson 
Scott,  A.  G.  Moore,  John   Ireland — John  Rich  Ireland  they 
40 
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call  him-^amefi  E.  Boyd  and  James  T.  Hunter. 

Q.  And  yourself  i    A.  And  myself. 

Q.  How  long  did  they  keep  you  in  Yanceyville,  and  what 
did  they  do  with  you  there  ?  A.  I  think  I  was  there  some- 
thing over  two  weeks.  I  do  not  remember  the  exact  tune.  I 
was  confined  in  the  court  house  all  the  time  I  waa  ihera  I 
wa&  in  this  room  I  liret  spoke  of  for  two  or  three  days,  and 
then  was  put  in  the  court  room  with  the  Caswell  peisoners,  aft 
they  called  them.  We  all  staid  there  until  I  was  paroled  and 
sent  home. 

Q.  Was  this  court  house  guarded  during  that  time?  A. 
Yes,  sir. 

Q.  Soldiers  in  the  court  house  and  about  it  ?  A.  In  the 
court  house  and  around  it  most  of  the  time.  There  waft— I 
don't  know  what  they  call  it — a  baricade  built  out  of  logs  to 
prevent  an  attack  or  anything  of  that  sort  in  front  of  the  court 
house.  I  never  have  been  a  soldier,  and  I  do  not  know  the 
names  of  these  things. 

Q.  I  want  to  read  over  certain  names  to  you  and  see  if  yofl 
remember  seeing  tliem  in  custody,  and  would  be  glad  to  have 
you  say  so,  Lucieu  II.  IMurray  i  A.  There  was  a  great  nianj 
arrests  made  in  Alamance  that  I  heard  of  when  I  was  in  Yan- 
ceyville,  and  I  saw  some  of  the  soldiers  in  charge  of  persons 
after  I  got  home. 

Q.  Did  you  sec  them  in  custody  i  A.  I  siiw  soldiers  in 
charge  of  them. 

Q.  Look  over  that  list  and  see  whom  von  saw  i     A.  I  saw 
Rogers. 

Q.  Which  Rogei's  ?  A.  (Tcorge  Rogers,  Alexander  Wilson, 
Lucien  II.  Murray,  Adolphus  G.  Moore,  James  N.  Holtj 
Sydney  Steel — I  suppose  it  is  the  same  man.  I  saw  a  ffl*^ 
named  Steel  in  custody,  but  I  don't  know  his  given  name  at 
the  time,  but  I  see  it  put  down  here.  Benjamin  McAd»n^ 
James  Henry  Anderson,  Jefferson  Younger,  William  Moore, 
D.  W.  Weeden,  David  Moore.  There  was  a  young  person,  I 
don't  know  what  his  name  was,  but  a  red-headed  boy  about 
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sixteen  years  old.  William  Whitsett,  Albert  Mnrray,  John  G, 
Albright,  Eobert  Hanna ;  I  did  not  see  him  in  cnstedy,  bat  I 
saw  him  reporting  backwards  and  forwards  to  the  camp. 
William  Johnson,  Henderson  Scott,  Thomas  Lutterloh,  James 
Fonst,  Robert  Stockard,  James  T.  Hnnter,  John  E.  Stockard. 
Those  are  all  the  names  I  see  here. 

Q.  Do  you  remember  anybody  who  was  not  there  ?  A.  I 
remember  that  Thomas  N.  Holt  was  arrested. 

Q.  Do  you  remember  seeing  colonel  Bingham  under  arrest  ? 
A.  I  did  not  see  him — he  and  Dr.  Mebane.  I  did  not  see 
them. 

Q.  State  what  was  the  manner  of  Kirk  and  Burgen  as  you 
passed  on  to  Yancey viUe,  whether  coarse  or  otherwise  to  the 
prisoners  /  A.  With  the  exception  of  a  few  curses  they  gave 
us 

Q.  Did  they  curse  the  prisoners  or  otherwise  ?  A.  There 
was  cursing  on  several  occasions. 

Q.  By  whom  f    A.  By  both  of  them. 

Q.  Give  us  some  idea  of  the  cursings  ?  A.I  have  never 
been  used  to  using  curse  words.  Tliey  seemed  to  better  versed 
in  them  than  we  were. 

Q.  Go  on  and  give  us  a  sample  /  A.  On  several  occasions 
they  called  us"d — d  rebel  Kukluxes" — an  epitliet  I  had  never 
heard  in  Alamance  before.  I  looked  upon  that  as  rather  coarse 
language  for  a  gentlemen  to  receive. 

Q.  Did  they  apply  them  to  you  frequently  ? 

Mr.  BOYDEN.     That  is  leading. 

Q.  State  whether  they  did  or  not. ^  A.  I  don't  remember, 
I  think  I  heard  it  several  times. 

Q.  Did  they  curse  you  violently  on  any  occasion  f  A.  Ai» 
I  said  before,  he  stated  tliat  he  had  been  informed  that  they 
'^were  to  be  attacked  and  we  releascil,  and  then  both  of  them 
^^nrsed  us  very  violently  for  a  little  time.  That  was  on  Sundaly 
after  we  were  on  our  way  to  Yancey ville.  After  we  got  in  the 
ooqrt  house  there  were  three  or  four  cursing  spells  in  the  pres^- 
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enoe  ot  tlie  prisoners ;  wlictlier  it  was  intended  for  the  whole 
crowd  or  not  I  don't  know. 
By  the  Chief  Justice. 

Q.  State  how  it  came  up  f  A.  On  one  occasion  tlie  colonel 
cK)inmander  himself — this  man  Kirk — came  up  there  and  cursed 
a  man  hy  tlie  name  of  Weeden,  giving  him  a  most  terrible 
cursing — told  him  he  was  a  d — d  Kuklux  and  ad — d  traitor. 

Q.  How  did  it  originate?    A.  I  don't  know  how  it  started, 
but  he  just  came  up  and  called  him  that. 
By  Mr.  Mekrimon,  [resuming.] 

Q.  You  don't  know  how  it  was  provoked?  A.  I  don't 
know.  It  was  in  the  presence  of  all  the  prisoners.  On  several 
occasions  there  were  curecs  of  that  kind  in  relation  to  *•  Ku- 
klux," "  rebels,"  and  such  like.  On  one  occasion,  at  the  shope, 
the  soldiers — I  don't  know  whether  they  were  on  guard  or  not, 
but  there  was  a  crowd  standing  around — said  of  one  of  onr 
men  who  was  lying  asleep,  "  You  see  tliat  d — d  rebel — ^I  could 
"  pick  him  off  d — d  quick ;  and  if  I  could  have  my  way  I 
'  would  shoot  them  all." 

Q.  Who  was  it  that  said  that  I  A.  It  was  one  of  the  sol- 
rliers,  but  I  don't  know  whetlier  he  was  on  guard  or  not. 

Q.  State,  if  you  can  remember,  what  they  said  when  they 
nade  you  get  out  of  the  vehicle,  if  any  threats  were  made  that 
lay  ?  A.  I  have  repeated  that  when  we  got  out  of  tlic  con- 
revanee  we  were  riding  in,  the  remark  was,  that  he  liad  just 
XiA  news  that  the  camp  would  be  attacked  for  our  release,  and 
le  said  '•  if  anv  of  vour  d — d  Ku  Klux  friends  undertake  that 
'  thing,  or  fire  a  gun,  I  will  shoot  the  last  one  of  you." 

Q.  Whowastliat?  A.  Kirk  and  Burgen,  There  was  one 
nan  who  did  not  curse  any — or  I  don't  remember  that  he 
;ursed.  I  recollect  that  he  came  forward  and  told  me  that  the 
olonel  was  very  violent,  but  it  would  wear  off  after  awhile, 
"  recollect  he  said  he  was  a  preacher. 

Q.  He  told  you  in  that  convei*sation  that  he  was  a  preacher? 
.  He  told  me  once  or  twice  on  the  road  tliat  he  was  a  Baptist 
•eacher. 
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Q.  He  belonged  to  the  church  militant  I  suppose.  Did  y< 
see  the  troops — these  anned  men  ?  A.  I  saw  them  after  I  w 
arrested. 

Q.  Describe  their  ai)pearance — discipline  if  they  had  any- 
and  their  intelligence,  all  that  you  observed  about  them.  T\u 
general  conduct?  A.  I  don't  know  any  thing  about  milita: 
operations. 

Q.  State  what  you  saw  in  these  men  ?  A.  If  there  is  ai 
system  in  militaiy  operations,  it  looked  to  me  that  this  w 
about  the  worst  I  had  ever  seen.  I  would  not  be  surprise 
that  any  army  should  lose  a  cause  they  were  lighting  in,  if  tin 
were  like  them.     That  was  my  idea. 

Q.  Was  there  any  order?     A.  No,  sir. 

Q.  Was  there  any  subordination  to  autliority  ?  A.  No,  & 
the  privates  would  curse  the  officer  of  the  day — I  heard  th 
frequently,  when  they  were  on  guard  duty.  I  heard  them  si 
sometimes  that  they  had  remained  on  duty  as  long  as  twent 
four  hours  and  they  would  be  d — d  if  they  would  not  thrc 
down  their  guns  and  go  home,  that  they  were  not  disposed 
remain  on  guard  all  the  time. 

Q.  Wliat  was  their  grade  of  intelligence?  A.  Really, 
don't  think  there  was  any,  as  far  as  I  was  able  to  judge.  The 
were  some  officers  who  seemed  to  be  moderately  intellige 
men. 

Q.  How  were  the  soldiers  ?  A.  I  don't  think  there  was  ai 
jntelligenee  among  them  as  far  as  I  saw.  There  were  a  gre 
:many  boys  among  them. 

Q.  Can  you  say  whether  they  were  like  ordinary  citizens 
"die  state — ^whether  better  or  worse  ? 

Mr.  SMITH.     I  don't  think  that  is  a  proper  question. 

Q.  State  their  demeanor  at  the  court  house  at  Yancjrville- 
Ihow  they  behaved  themselves.  A.  I  did  not  get  to  see  mii< 
^  their  behavior.    I  was  inside  the  court  house. 

Q.  Did  you  obsen-e  them  from  the  windows  or  otherwis 
A.  They  did  not  seem  to  behave  like  the  men  raised  in  n 
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Bection  of  the  country.    I  don't  know  how  to  describe  their 
manners. 

Q.  Did  jou  see  them  strip  and  wash  at  the  public  pump  i 
A.  No,  sir,  I  never  saw  them  do  anj'thing  of  that  sort.  I  saw 
them  washing  their  faces  but  I  never  saw  them  strip. 

Q.  I  understand  you  to  say  there  were  a  good  many  boys 
among  these  men  ?    A.  Yes,  sir,  they  appeared  so  to  me. 

Q.  What  age  apparently  ?  A.  There  was  some  I  saw  who 
certainly  did  not  appear  to  be  more  than  sixteen  or  seventeen 
years  old.  I  did  not  ask  them  their  age,  but  they  had  that  ap- 
pearance. 

Q.  Did  you  talk  with  any  of  them  ?  A.  I  talked  witli  a  few 
of  them  when  they  would  carry  us  out. 

Q.  Were  they  intelligent  or  otherwise?  A.  I  think  the 
ones  I  talked  with  could  neither  read  nor  write.  Tlie  most  I 
talked  with  represented  themselves  as  being  from  Tennessee* 
There  was  some  few  who  said  they  were  from  the  western 
counties  of  the  state.  I  think  Mitchell  or  Tancey  counties. 
But  most  were  from  Yancey  that  I  talked  witli. 

Q.  I  wish  you  to  state  whether  or  not  you  know  that  Hen- 
derson Scott  paid  to  Burgen  any  amount  of  money?  A.  I 
know  this,  that  as  I  came  from  Yancey  ville  I  came  in  company 
with  Burgen — or  rather  he  brought  me  home.  He  toldmetliat 
he  had  orders  to  arrest  Henderson  Scott  a  second  time.  He 
said  at  the  same  time  "  He  knows  all  about  this  Kuklux  mat- 
"  ter ;"  and  he  said  "I  have  sent  word  for  him  to  report  to  me 
"  at  camp  to-morrow."  The  next  morning  Henderson  Scott 
came  to  my  house — he  is  my  uncle — and  he  told  me  he  had 
been  ordered  at  camp.     He  had  some  provisions  in  a  blanket. 

Q.  (By  Mr.  Smith).  Are  you  speaking  of  what  Scott  eaid 
to  you  ?    A.  Yes,  sir. 

The  CHIEF  JUSTICE.    You  may  pass  over  that. 

The  WITNESS.  He  came  to  my  house  with  provisions  and 
a  knapsack  and  went  over  to  the  Shops — he  went  in  that  direc- 
iion  and  was  gone  about  two  hours  and  came  back  to  me  and 
remarked 

Mr.  SMITH.    Never  mmd  that. 
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Mr.  GRAHAM.  We  claim,  Mr.  Chief  Justice,  that  this  is 
51  part  of  the  Te%  gestcR.  We  expect  to  prove  that  upon  the  re 
qusition  of  Henderson  Soott,  the  witness  sent  some  money  to 
Bnrgen, 

The  CHIEF  JUSTICE.    You  can  prove  that 
The  WITNESS.    About  two  hours  after  he  came  back  aijd 
"told  me  he  had  no  nionev  widi  him. 

Mr.  SMITH.     Does  tlie  Chief  Justice  think  tliat  is  proper. 
The  CHIEF  JUSTICE.     Upon  the  tlieory  that  they  wiU 
<;onnect  the  fact  tliat  the  witness  took  money  from  Henderson 
£cott  and  carried  it  to  Burgcn,  it  is  proper. 

Mr.  MERRIMON,  No,  sir,  we  propcse  to  show  that  the 
'witness  loaned  Henderson  Scott  some  money,  and  put  it  in  an 
'Envelope  and  sent  it  to  Burgen  and  that  Burgen  received  it. 

The  CHIEF  JUSTICE.     That  is  competent  connected  with 
Khe  fiact  of  the  loaning  of  the  money. 

The  WITNESS.  He  said  he  had  no  money  with  him  and 
^^^at  he  wanted  fifty  dollars.  I  told  him  he  could  have  it.  He 
'^hen  told  me  wliat  he  wanted  vd\h  it  He  was  sitting  in  my 
2>arlor.  I  stepped  over  to  tlie  store  and  got  fifty  dollars  and 
l>rought  it  to  him  with  an  envelope.  He  sealed  it  up  in  the 
^^nvelope  and  directed  me  to  back  it  for  Colonel  Burgen,  I 
id  80  and  sent  it. 
Q.  What  did  he  say  he  we  wanted  with  it 
Mr.  SMITH.    We  object  to  that. 

The  CHIEF  JUSTICE.    I  think  that  is  a  part  of  the  act 
:f  the  bormwing  of  the  money. 
Mr.  SMITH.     The  borrowing  of  the  money  is  competent ; 
is  a  fiict,  but  for  what  purpose  he  intended  to  borrow  it, 
entirely  upon  the  declaration  of  Henderson  Scott 
Mr.  MERRIMON.    It  is  an  act  accompanied  by  a  de- 
laiatioD. 

The  CHIEF  JUSTICE.    It  is  necessary  to  explain  the 


Q.  What  did  he  say  he  wanted  it  for  ?    A.  He  said  he 
^Wanted  it  for  Colonel  Burgen — that  Burgen  had  told  him  he 


613  COUET  OF  mPEACIIMENTS. 

would  parole  liim  and  never  interrupt  him  any  more  if  ie 
would  pay  him  fifty  dollars. 

Mr.  SMITH.  I  would  ask  the  Chief  Justice  if  that  is  com- 
petent even  under  the  ruling  which  he  has  made. 

The  CHIEF  JUSTICE.^I  think  it  comes  in  as  a  part  of 
the  act  of  borrowing  the  money. 

Q.  You  sealed  the  money  up  i  A.  He  sealed  the  money 
up.     I  saw  the  money  put  in. 

Q.  Did  you  address  it?     A.  I  addressed  it  myself. 

Q.  To  whom  ?  A.  To  this  man  Burgen  and  I  maked  Hen- 
derson Scott's  name  on  the  back  as  from  Henderson  Scott. 

Q.  From  Henderson  Scott  ?  A.  Yes,  sir,  and  I  sent  it  up  by 
one  of  my  clerks. 

Q.  Did  you  deposit  that  envelope  in  his  hand  ?  A.  I  don't 
know  whether  I  gjive  it  to  the  clerk  or  whether  he  did  himself; 
if  I  did  not  hand  it  to  him  Henderson  Scott  did. 

Q.  Do  you  know  the  young  man  who  got  it  ?    A.  Yes,  sir. 

Q.  What  is  his  name  ?     A.  Robert  S.  Hunter. 

Q.  Was  he  in  your  employ  at  that  time.     A.  Yes,  sir. 

Q.  Wliat  was  his  business  ?  A.  He  was  a  salesman  in  my 
store. 

Q.  Is  he  in  your  employment  now?     A.  Yes,  sir. 

Q.  What  became  of  the  young  man  after  the  paper  was 
given  him  ?    A.  He  went  ofl*  to  the  Shops. 

Q.  In  that  direction  ?     A.  Yes,  sir. 

Q.  [By  the  Chief  Justice.]  He  went  ofl'  and  was  absent  • 
A.  Yes,  sir,  he  went  off,  as  if  he  were  going  there. 

Q.  State  to  the  court  whether  you  saw  these  troops  in  tt^^ 
building  at  the  court  house  at  Graham  ?     A.  Yes,  sir,  they 
cupied  the  court  house. 

Q.  How  long  f    A.  I  can't  say  exactly  how  long  they  we? 
there,  but  I  reckon  two  weeks.    I  did  not  pay  much  attentic^^ 
to  the  time. 

Q.  Were  they  in  the  court  house  and  about  it?    A. 
sir,  they    encamped  there  and  they  occupied  the  eotirt 
and  offices,  I  think. 
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Q.  They  had  armed  possession  of  it  f  A.  They  had  a  guard 
around  tlic  court  house,  because  on  one  or  two  occasions  I  at- 
attempted  to  go  in  and  I  could  not  go  in. 

Q.  Did  they  have  any  prisoners  in  it?     A.  Yes,  sir. 
Q.  IIow  long  were  they  kept  in  prison  ?    A.I  don't  know 
exactly,  but  mv  recollection  is  about  three  weeks.     I  did  not 
keep  the  time,  but  it  was  about  three  weeks  altogether. 

Q.  What  was  done  with  you  f  A.  I  was  paroled,  as  they 
call  it. 

Q.  Allowed  to  go  at  large  ?  A.  I  was  allowed  to  go  home 
but  to  go  no  where  else. 

Q.  Under  an  injunction  to  do  what  ?  A.  Xot  to  talk  but  to 
^o  to  my  store  and  my  house  and  remain  tliere.  I  was  after- 
"wards  carried  before  Judge  Brooks  at  Salisbur}'. 

Q.  Wliat  did  he  do  with  you  ?     A.  He  discharged  mc. 
Q.  Discharged  you  all  from  custody  ?     A.  Yes,  sir. 
Q.  Were  you  ever  prosecuted  for  any  offence  I     A.  I^o,  sir. 
*".   Q.  Had  you  committed  any  ?     A.  Xoue  in  the  world. 

Q.  State  to  the  court  whether  you  have  a  general  acquaint- 
ance "^ith  the  people  of  Alamance  county  %  A.  I  liave  been 
:^ai8ed  among  them. 

Q.  What  has  been  your  business  ?  A.  I  was  a  railroad  man 
^en  years  doing  business  and  connected  with  the  people  in  that 
"vray.  Before  that  I  was  for  a  while  a  salesman  in  the  store  of 
:imy  father  up  to  the  time  I  went  on  the  railroad.  Since  ISGG 
H  have  been  merchandizing  myself,  with  a  partner. 

Q.  Have  you  a  pretty  general  acquaintance  with  the  people  ? 
-A.  Yes,  sir. 

Q.  Do  you  know  the  black  people  there  much  ?  A.  I  have 
^ome  acquaintance  among  them. 

Q.  StAte  if  you  know  the  feeling  in  1869  and  1870  and  even 

Tap  to  this  time  existing  between  the  whites  and  blacks  in  your 

oonntry  ?    A.  So  far  as  I  know,  in  passing  to  and  from  luy 

store  and  about  town,  the  feeling  seemed  to  be  a  kindly  one  be* 

tween  the  two  races. 

Q.  Do  you  know  of  any  other  feeling?    A.  No,  sir. 
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Q.  Do  you  know  that  any  colored  man  or  woman  was  di&- 
missed  by  reason  of  his  color  or  politics  ?  A.  No,  sir,  I  have 
never  heard  of  anything  of  the  kind. 

Q.  Do  you  know  whether  the  people  there  were  submissive 
to  legal  authority  ?     I  think  they  were. 

Q.  Did  you  ever  know  an  instance  where  legal  authority 
was  resisted  ?    A.  I  never  did. 

Q.  Are  the  couiis  kept  open  or  otherwise?  A,  Always 
kept  open. 

Q.  You  live  in  the  town  ?    A.  Yes,  sir. 

Q.  People  came  and  went  as  usual  ?    A.  Yes,  sir, 

Q.  Were  the  black  people  generally  employed  by  the 
whites  ?    A.  Yes,  sir. 

Q.  They  depended  on  tlie  whites  for  labor  and  employment  ? 
A.  I  think  so,  and  as  far  as  my  acquaintance  is  concerned,  they 
were  employed  by  the  whites.  There  were  some  few  renters 
and  some  few  blacks  who  were  mechanics  and  got  employment 
about  town. 

Cross-Exarnination, 
By  Mr.  Smitii. 

Q.  Was  any  reason  assigned  to  you  when  you  were  arrested 
for  the  arrest  ?     A.  No,  sir,  though  I  asked  for  it. 

Q.  Was  anything  said  to  you  about  information  being 
lodged  against  you  I    A.  No,  sir. 

Q.  Where  do  you  reside?  A.  In  Graham,  Alamance 
county. 

Q.  K I  understand  you,  there  was  no  act  of  unnecessary 
violence  beyond  the  arrest  and  custody  ot  the  parties  by  any 
one  upon  any  of  the  prisoners ;  that  the  only  harsh  treatment 
was  the  harsh  language  used  and  the  confinement  ?  A.  That 
is  what  I  speak  of.  The  treatment  I  considered  to  be  pretty 
rough  on  account  ot  the  language  used,  and  the  intimations 
thrown  out  of  course  left  us  in  doubt  whether  we  would  be  car- 
ried to  execution.  We  could  not  tell  anything  about  what  was 
to  be  done  with  us. 

Q.  Do  you  know  where  these  soldiers  were  from  whom  yon 
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fiaw — where  their  lionies  were  ?  A.  Only  what  few  I  talked 
with.  I  think  a  majority  of  them  whom  I  talked  with  repre- 
sented themselves  as  being  from  Tennessee. 

Q.  Were  they  not  from  the  western  part  of  the  state? 

-A.  Some  few  spoke  of  being  from  the  western  part  of  the  state. 

Q.  Any  from  the  county  of  Buncombe,  where  my  friend 

Judge  Merrimon  formerly  resided  ?     A.  I  don't  recollect  any 

Oif  them  speaking  of  liaving  come  from  Buncombe.     I  know 

'tihat  Yancey  county  and  Mitchell  county  were  spoken  of 

Q.  There  were  some  from  that  section  of  the  state  and  Ten- 
xnessee*?    A.  Yes,  sir. 

Q.  Were  there  not  a  good  many  from  Wilkes  ?     A.  I  don't 

:^-einember  talking  with  any  one  who  said  he  was  from  Wilkes. 

Q.  Don't  you  remember  there  were  some  who  said  they  were 

"ifc-om  Madison  county  ?     A.  I  do  remember  that  there  were 

^some  who  said  they  were  from  Madison. 

Q.  AVerc  not  the  bulk  of  them  from  this  countv  ?  A.  Xot 
^he  bulk  of  those  I  talked  with. 

Q.  Where  were  they  from  ?  A.  They  said  they  were  from 
TTennessee — the  bulk  that  I  talked  witli.  I  didn't  talk  with 
«  great  many. 

Q.  What  officer  was  in  command  of  tlic  company?  A.  I 
ilo  not  remember.  These  were  guards.  I  talked  with  men 
who  were  on  guard  duty  and  would  go  out  with  us  occa- 
€ionalIy. 

Q.  How  many  were  there  in  the  company?  A.  I  don't 
know  that. 

Q.  When  they  arrested  you?  A.  They  looked  to  me — 
I  did  not  count  them — but  I  suppose  there  were  thirty  or 
forty  men.  I  did  not  know  who  was  in  command  of  the  men 
although  I  walked  with  him. 

Q.  I  believe  you  said  that  Kirk  told  you  that  he  had  infor- 
mation that  they  were  going  to  be  attacked  and  if  they  were 
you  would  all  be  shot.  What  was  the  information  which  ho 
had  received  ?  A.  He  just  remarked  that  he  had  received  in- 
formatioii — whether  ha  had  received  it  while  wo  were  stop- 
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ping  there,  I  didn't  know — **  That  your  d — d  Ku-KIox  rebd 
"  friends  are  going  to  attack  my  company  to  rescue  you." 

Q.  Did  he  tell  you  that  some  of  his  men  had  been  disanned 
at  a  bridge  ?    A.  I  didn't  liear  anj-thing  of  that  sort. 

Q.  All  you  remember  is  that  he  said  be  had  understood  yon 
were  to  be  rescued  and  his  company  were  to  be  attacked  to 
accomplish  it  ?     A.  Yes  sir. 

Q.  And  if  that  took  place  you  would  be  all  shot.  ?  A.  He 
said  *•  If  there  is  a  gun  fired  by  your  d— d  Ku-Klux  rebd 
friends  I  will  shoot  you  all  down.'^ 

Q.  But  there  was  no  attempt  to  shoot  you?  A.  No, sir, 
not  that  I  know  of. 

Q.  This  language  merely  was  used  ?  A.  This  was  repeated 
by  both  him  and  Burgen.     Both  entered  into  the  conversation. 

Q.  There  was  no  attack — no  gun  fired  at  you  in  execution 
of  that  threat?     A.  No,  sir. 

Q.  Were  you  treated  kindly  at  Caswell  ?  A.  We  were 
treated  by  the  citizens  veiy  kindly.  I  lived  as  well  there  as 
I  ever  did  in  my  life.  1  don't  think  I  ever  lived  better.  With 
the  exception  of  the  rough  language  I  cannot  say  there  'wafi 
any  rough  treatment  of  the  prisoners  while  I  was  in  the  court 
house. 

Q.  You  were  subsequently  discharged,  or  released  on  parol^ 
A.  Yes,  sir,  after  having  been  there  for  sometime.     I  don'^ 
recollect  how  long. 

Q.  Do  you  know  whether  Burgen  was  put  under  arrest  fcF^ 
his  conduct  towards  you  or  any  one  else,  by  order  oi  the  gov^^ 
emor  ?     A.  Not  ot  my  own  knowledge. 

Q.  From  what  you  heard  said  either  at  the  time  you  liave^ 
spoken  of  for  his  treatment  of  prisoners,  or  for  any  miscon- 
duct ?    A.  Not  at  the  time  I  have  spoken  of.     I  heard  of  it 
afterwards. 

Q.  Did  jou  see  any  ot  them  put  under  arrest  ?    A.  Any  of 
the  men  ? 

Q.  Or  any  of  the  oflScers  ?    A.  No,  sir. 

Q.  Did  you  see  any  of  them  atter  they  were  arrested — any 
of  these  officers  ?    A,  I  think  not. 
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Q.  Do  yon  know  that  Biirgen  came  to  Baleigli  soon  after 
tliis  ?  A.  I  saw  him  in  Raleigh,  I  think,  the  next  week  after 
we  were  released  at  Salisbury.  I  was  released  there,  it  strikes 
nie,  on  Thursday. 

Q.  [By  Mr.  Merrimon.]  What  day  of  the  month — what 
time  in  the  month  ?     A.  I  do  not  recollect  the  date. 

Q.  When  you  saw  him  in  Raleigh  was  he  under  arrest?  A. 
Ifot  when  I  saw  him. 

Q.  Where  was  he  ?     A.  I  saw  him  at  the  National  hotel. 

Q.  He  was  not  in  charge  of  anybody  ?  A.  Xo,  sir,  I  only 
know  from  hearsay  that  he  was  arrested. 

Mr.  GRAHAM,  You  need  not  speak  anything  of  what 
you  heard. 

Q.  Was  your  Uncle  Henderson  Scott  released  by  orders  of 
the  governor,  or  by  whose  order  ?  A.I  heard  Kirk  say  that 
he  was  released  by  order  of  the  governor. 

Q.  He  was  released  ])y  order  of  the  governor  ?  A.  Yes,  sir. 
That  declaration  was  made  at  Yancey  ville. 

Q.  He  was  in  fact  released  ?  A.  Yes,  sir,  he  was  sent  away 
Irom  there  then, 

Q.  Do  you  know  whether  he  was  not  arrested  a  second  time 
and  released  a  second  time  by  order  of  the  governor — I  mean 
arrested  without  the  governor's  order  and  released  a  second 
time  by  his  orders  ?     A.  I  do  not  know  that. 

Q.  Do  you  know  whether  Thomas  M.  Holt  was  also  released 
by  order  of  the  governor  ?  A.  I  don't  know  of  my  own 
knowledge. 

Q.  Did  you  hear  it  stated  at  the  time  ? 

Mr.  GRAHAM.    I  object  to  that. 

Mr.  SMITH.     You  have  gone  into  tliat  yourself. 

A.  I  did  not  see  him  when  he  went  from,  the  camp.  I  only 
heard  his  own  declai-ation  after  I  got  home. 

Q.  Did  you  hear  Kirk  at  the  time  you  have  testified,  or 
Burgen  say  how  he  was  released  ?  A.  How  Thomas  Holt  was 
released? 

Q.  Yes,  sir.    A.  No,  sir. 
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Q.  "Were  you  and  Mr.  Holt  in  the  office  of  the  governor 
after  you  were  released  ?    A.  I  think  we  were. 

Q.  How  long  after  ?    A.  It  was  sometime  the  next  week 
after  my  release — I  don't  remember  what  day. 

Q.  How  were  you  treated  by  the  governor  when  you  were 
in  his  ofSce. 

Mr.  GRAHAM.    We  object  to  that,  it  is  of  no  consequence. 

The  CHIEF  JUSTICE.    The  question  is  not  competent  if 
it  is  objected  to. 

Mr.  SMITH.  The  whole  of  this  examination  has  been 
made  to  prove  harsh  or  ill  treatment  on  the  part  of  the  gov- 
ernor or  his  agents.  We  have  not  asked  for  any  declaration 
but  we  have  asked  the  treatment  he  received  from  the  governor 
when  he  was  in  his  office.  It  seems  to  me  the  whole  inquiry 
is  as  to  what  was  the  animus. 

Mr.  GRAHAM.     The  witness  was  then  out  of  custody. 

The  CHIEF  JUSTICE.  The  presiding  officer  takes  it  for 
granted  that  the  governor  treats  every  citizen  who  calls  upon 
him  politely.  * 

Q.  I  understand  you  to  say  that  these  soldiers  were  below 
the  average  of  men  in  intelligence  and  moral  conduct,  or  do 
you  mean  tliat  they  behaved  as  soldiers  generally  behave? 
A.  I  looked  upon  them  as  being  below  the  average  of  men  in 
the  wav  of  intelligence. 

Q.  How  do  tliey  compare  with  soldiers  generally?  A.  Iain 
only  able  to  carry  a  comparison  with  the  federal  soldiers  who 
were  there.  The  behavior  and  discipline  of  the  two  were  not 
at  all  alike. 

Q.  Those  soldiers  you  speak  of  were  a  part  of  tlie  regular 
army  of  the  United  States  ?     A.  Yes,  sir. 

Q.  Do  you  know  how  the  conduct  of  these  soldiers  under 
Kirk's  command  would  compare  with  that  of  vohmteer  soldiers 
generally  ?  A.  I  do  not  know  how  volunteer  soldiers  beliave. 
I  know  nothing  about  the  volunteer  armies  of  the  coimtry. 

Q.  Do  you  recollect  when  Outlaw  was  killed  ?  A.  I  don't 
remember  the  date,  but  I  know  he  was  hung. 
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Q.  Did  you  see  his  body  the  nejc't  morning?    A.  Yes,  sir. 

Q.  Hanging  irom  a  tree  ?'   A.  *  Yes,  sir. 

Q.  When  did  that  take  pte<$4-*-what  time  of  the  night  ? 
A.  I  don't  know  that.  I  was  awakened  up  the  next  mominc^ 
by  my  family.  *^'*  ^'*^^''  -^^ 

Q.  Youdidnothearany  dirturbattoeeiitltlieni^t?  A.  No, 
Mr,  I  heard  nothing  of  it.  •  •  -^••*     ^ 

Q.  W^as  there  any  firing  of  guns  tliat  night  that  you  heard  ? 
A.  None  that  I  heard. 

Q.  How  far  was  the  place  where  he  lived  from  where  you 
resided?  A.  Not  a  great  ways;  I  cannot  tell,  I  might  say  it 
was  four  or  five  hundred  yards. 

Q.  How  fer  from  your  house  was  it  where  he  was  hung  ? 
A.  About  the  same  distance. 

Q.  How  far  apart  were  the  two  places — his  residence  and  the 
tree  where  he  was  hung  f  A.  It  might  be  called  a  short  eighth 
of  a  mile.    I  don't  know  exactly  the  distance. 

Q.  You  heard  no  disturbances  that  night  f    A.  No,  sir. 

Q.  You  did  not  know  ot  any  disorder  going  on  in  town  f 
'  A.  I  did  not  know  anything  about  it. 

Q.  Until  the  next  morning  f     A.  No,  sir. 

•  >  Q.  What  was  the  behavior  and  conduct  of  Outlaw  ?    A.  I 
"^never  heard  an}i;hing  against  tlie  nigger  in  my  life. 

Q.  Was  he  well  behaved  and  peacableand  respectable?     A. 
"  So  far  as  I  know. 

Q.  You  never  heard  aught  against  him  /    A.  No  sir. 
Q.  You  stated  a  little  while  ago,  in  answer  to  a  question  by 
Judge  Merrimon   that  the  people  were  submissive  to  legal 

•  authority.  Do  you  mean  to  include  the  hanging  of  Outlaw  as 
among  tlie  acts  of  submission  to  legal  authority  ?  A.  I  mean 
that  the  people  whenever  there  was  any  legal  precept  to  be 
aervBd  were  submissive. 

Q.  You  mean  they  did  not  resist  a  process?  A.  No,  sir, 
they  did  not. 

Q.  YoOfdid-not  mean  to  say  that  the  people  observed  the 
law  and  that  thei^  were  not  acts  of  violence  ?  A.  I  don't  metixx 
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Q.  Were  yon  and  Mr.  Holt  in  the  office  of  the  gorwow 
after  you  were  released  ?    A,  I  think  we  were. 

Q.  How  long  after  ?  A.  It  was  Bonictiine  the  next  weet 
after  my  relcaee — I  don't  remember  what  day. 

Q.  IIow  were  you  treated  by  the  governor  when  yon  irere 
in  hie  office. 

Mr.  GRAHAM.    We  object  to  that,  it  is  of  no  coneeqnence. 

The  CHIEF  JUSTICE.  The  question  is  not  competent  it 
it  in  objected  to. 

Mr.  SMITH.  The  whole  of  tliiB  examination  has  Iwen 
made  to  prove  hareh  or  ill  treatiueiit  on  the  part  of  the  got- 
eriior  or  his  agents.  We  have  not  asked  for  any  declnrBtiw 
but  we  have  a8ko<l  the  treatment  lie  i-eccivcd  trom  the  governor 
when  he  was  in  liis  office.  It  seems  to  me  the  whole  inquii; 
is  as  to  what  was  the  anmuK 

Mr.  GKAIIAM.     The  witness  was  then  out  of  custody. 

The  CHIEF  JUSTICE.  Tlie  presiding  officer  takes  it  tor 
grunted  tliat  the  governor  treats  cAcr)'  citizen  who  calls  upon 
him  politely.  ' 

Q.  I  understand  you  to  say  that  these  soldierB  were  belcw 
the  average  of  mi'n  in  intelligom-e  and  moral  condnct,  or  Jo 
yon  mean  tliat  they  hcliaved  as  s()ldicrs  generally  behai'e? 
A.  I  looked  upon  them  as  being  below  the  average  of  men  in 
the  way  of  hitelligcnce. 

Q.  IIow  do  they  eomi)ai-e  witli  soldiers  generally?    A.  lim 
only  able  to  carrj'  a  conTparison  M'ith  tlic  tedcral  soldiers 
ivei-e  there.     The  behavior  and  discipline  of  the  two  were 
at  all  alike. 

Q.  Those  soldiers  you  6i)cak  of  were  a  part  of  the 
army  of  the  United  States  J     A.  Yes,  sir. 

Q.  Do  you  know  how  the  conduct  of  tliesc  soldi^B' 
Kirk's  command  would  compare  with  tliat  of  volunteer 
generally  ?     A.  I  do  not  know  how  volunteer  soMien 
I  know  notliing  about  the  volunteer  annies  of  the 

Q.  Do  you  recollect  when  Outlaw  was  kUled  ' 
remember  tlie  date,  but  I  know  he  wM  lwtn]^.^^  J 
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Q.  Were  yon  and  Mr.  Holt  in  the  office  of  the  governor      -^k>i 
after  yon  were  released  ?    A.  I  think  we  were. 

Q.  How  long  after  ?  A.  It  was  sometime  the  next  week 
after  my  releaee — I  don't  remember  what  day. 

Q.  How  were  you  treated  by  the  governor  when  yon  were 
in  his  office. 

Mr.  GRAHAM.    We  object  to  that,  it  is  of  no  consequence. 

The  CHIEF  JUSTICE.  The  question  is  not  competent  if 
it  is  objected  to. 

Mr.  SMITH.  The  whole  of  tliis  examination  has  been  -cixra 
made  to  prove  harsh  or  ill  treatment  on  the  part  of  the  gov-  — '"'^ 
emor  or  his  agents.  We  have  not  asked  for  any  declaration  m:^^^'^ 
but  we  have  asked  the  treatment  he  received  from  the  governor 
when  he  was  in  his  office.  It  seems  to  me  the  whole  inqniiy 
is  as  to  what  was  the  animus, 

Mr.  GRAHAM.     The  witness  was  then  out  of  custody. 

The  CHIEF  JUSTICE.  The  presiding  officer  takes  it  for 
granted  that  the  governor  treats  e\'ery  citizen  who  calls  upon 
him  politely.  * 

Q.  I  understand  you  to  say  that  these  soldiers  were  below 
the  average  of  men  in  intelligence  and  moral  conduct,  or  do 
you  mean  tliat  they  behaved  as  soldiers  generally  behave? 
A.  I  looked  upon  tlicni  as  being  below  the  average  of  men  in 
the  way  of  intelligence. 

Q.  How  do  they  compare  with  soldiers  generally  ?  A.  I  am 
only  able  to  carry  a  comparison  with  the  federal  soldiers  who 
were  there.  The  behavior  and  discipline  of  the  two  were  not 
at  all  alike. 

Q.  Those  soldiers  you  speak  of  were  a  part  of  the  reg;nlar 
army  of  the  United  States  ?     A.  Yes,  sir. 

Q.  Do  you  know  how  the  conduct  of  these  soldiers  under 
Kirk's  command  would  compare  with  that  of  volunteer  soldiers 
generally  ?  A.  I  do  not  know  how  volunteer  soldiers  behave. 
I  know  nothing  about  the  vohmteer  armies  of  the  country. 

Q.  Do  you  recollect  when  Outlaw  was  killed  ?  A.  I  don't 
remember  tlie  date,  but  I  know  he  was  hung. 
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Q.  Did  yoa  see  his  body  the  ne5ft  nioming }    A.  Yes,  sir. 

Q.  Hanging  from  a  tree  ?*   A. "  Yes,  sir. 

Q.  When  did  that  take  pte<$4-*-what  time  of  the  night  ? 
A.  I  don't  know  that.  I  was  awakened  up  tlie  next  morning 
by  my  family.  '  *"*  ^**^"'  ^^ 

Q.  YoudidnothearanydirturbiattoeBiitltheni^t?  A.  No, 
sir,  I  heard  nothing  of  it.  •  •  -^«*     ^ 

Q.  Was  there  any  firing  of  guns  that  night  tliat  yon  heard  ? 
A.  None  that  I  heard. 

Q.  How  far  was  the  place  where  he  lived  from  where  you 
resided?  A.  Not  a  great  ways ;  I  cannot  tell,  I  might  say  it 
was  four  or  five  hundred  yards. 

Q.  How  far  from  your  house  was  it  where  he  was  hung  ? 
A.  About  the  same  distance. 

Q.  How  far  apart  were  the  two  places — his  residence  and  the 
tree  where  he  was  hung  f  A.  It  might  be  called  a  short  eighth 
of  a  mile.    I  don't  know  exactly  the  distance. 

Q.  You  heard  no  disturbances  that  night  f    A.  No,  sir. 

Q.  You  did  not  know  ot  any  disorder  going  on  in  town  f 
^  A.  I  did  not  know  anything  about  it. 

Q.  Until  the  next  morning  ?     A.  No,  sir. 
•  .  Q.  What  was  the  behavior  and  conduct  of  Outlaw  f    A,  I 
^ever  heanl  anything  against  tlie  nigger  in  my  life. 

Q.  Was  he  well  behaved  and  peacableand  respectable  ?    A. 
^So  far  as  I  know. 

Q.  You  never  heard  aught  against  him  /     A.  No  sir. 

Q.  You  stated  a  little  while  ago,  in  answer  to  a  question  by 
Judge  Merrimon  that  the  people  were  submissive  to  legal 
'  authority.  Do  you  mean  to  include  the  hanging  of  Outlaw  as 
among  the  acts  of  submission  to  legal  authority  f  A.  I  mean 
that  the  people  whenever  there  was  any  legal  precept  to  be 
served  were  submissive. 

Q.  You  mean  they  did  not  resist  a  process?  A.  No,  sir, 
they  did  not. 

Q.Yo»  did  not  mean  to  say  that  the  people  observed  the 
law  and  that  there  were  not  acts  of  violence  f  A.  I  don't  mean 
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to  say  that  there  were  not  murders  and  outrages  inonrcoun^Cj^^ 
mucli  so  as  there  are  in  other  counties. 

Q.  There  were  murders  and  outrages  in  that  county  f      A. 
Yes,  sir. 

Q.  And  you  did  not  have  reference  to  this  when  yon  spoie 
of  the  people  being  submissive  to  the  law  f    A.  No,  sir,  I 
don't  suppose  the  law  had  any  thing  to  do  with  tliem.    It  was 
an  outrage. 

Q.  Somebody  had  something  to  do  with  it  /     A.  Yes,  sir. 

Q.  Do  you  know  anytliing  about  tlie  drowning  of  Puryear— 
the  colored  man  f    A.  I  only  know  from  hearsay. 

Q.  Has  anybody  been  arrested,  tried  and  punished  for  any 
of  these  offenses  /     A.  Not  that  I  know  of. 

Q.  Nobody  has  ever  been  arrested,  tried  or  punished  for  either 
of  these  homicides  that  you  ever  heard  of  ?  A.  Not  to  my 
knowledge. 

Q.  Do  you  know  a  man  named  Corliss  ?    A.  No,  sir. 

Q.  Did  you  know  a  man  whipped  by  that  name — a  nortliem 
man  ?     A.  I  heard  of  it. 

Q.  You  knew  the  man?  A.  No,  sir, I  never  saw  him  tliat 
I  know  of. 

Q.  Do  you  know  a  man  named  Header,  a  nortliem  man  wlio 
resided  there?  A.  No,  sir,  I  don't  know  him.  If  I  ever  saw 
him,  I  did  not  know  it. 

Q.  Do  you  know  anything  about  these  secret  organizations 
to  execute  vengeance  or  violate  the  laws  ?    A.  I  do  not. 

Q.  You  know  of  no  secret  organizations  of  any  kind  in 
that  county  ?    A.  Not  of  my  own  knowledge. 

Q.  Ilaveyou  never  seen  disguised  persons  going  about  ?  A. 
Never  in  my  life. 

Q.  Did  you  notice  the  next  morning  when  Outlaw  was  found 
hung  whether  there  were  any  marks  or  tracks  of  horses  show- 
ing that  a  considerable  crowd  had  been  on  the  spot  %  A.  I 
think  I  noticed  tracks  of  horses. 

Q.  A  good  many  of  them  ?  A.  I  could  not  tell  ;  a  good 
many  had  been  there  afoot  before  I  got  tliere. 

Q.  And  defaced  the  tracks  ?    A.  Yes,  sir.  '  * 
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Q.  Were  tibere  not  tracks  all  about  the  streets  of  horses 
lioofs — afresh  tracks  ?  A.  I  cannot  tell  as  to  that,  I  did  not 
notice.     It  was  rainy  next  morning  and  the  streets  were  wet  ? 

Q.  Do  you  know  of  any  company  of  disguised  men  or  other 
men  going  through  there  sometime  before  this  night  making  a 
row  and  shooting  ?  A.  Not  of  my  own  knowledge.  I  was 
not  home  at  that  time. 

Q.  You  were  not  at  home  then  i  A.I  was  not  in  the  state. 
I  heard  of  it  after  I  cAme  home, 

Q.  Did  you  notice  the  house  of  Oathiw  after  he  was  hung, 
whether  it  had  been  tired  into  aiid  whether  there  were  marks 
ot*  shots?  A.  No,  sir,  I  don't  rememl)er  tliat  I  was  ever  at  his 
house  afterwards. 

Q.  Do  you  co-operate  with  the  conservatives  or  with  what 
party?     A.  I  ha\'e  been  voting  with  the  conservative  pai-tj'. 

Q.  lam  not  asking  you  with  a  view  of  reflecting  on  your 
acts — it  might  perhaps  reflect  upon  myself?  A.  I  am  not 
ashamed  of  my  politics. 

Q.  Did  yon  know  Shoff'nor?  A.  T  know  him  when  I  saw 
him.     I  have  seen  him  a  few  times  in  mv  life. 

Q.  Did  he  reside  any  where  near  you  ?  A.I  don't  know 
how  far,  but  it  was  some  ten  or  twelve  miles  distant. 

Q.  Do  you  know  how  he  come  to  leave  the  state  ?  A.  No, 
sir,  only  from  hearsay. 

Q.  Do  you  know  of  any  threats  l)eiiig  made  against  him  ? 
A.  No,  sir. 

Q.  Do  you  know  of  any  attempt  to  take  his  life  or  mob  him  ? 
A.  Only  from  hearsay. 

Q.  Do  you  know  whether  he  went  secretly  or  publicly  ?  A. 
I  don't  know  of  my  own  knowle<lgc.  I  can  only  state  what  I 
heard. 

Mr.  GRAHAM.     Do  not  state  anything  you  heard. 

Q.  You  don't  know  how  suddenly  he  disappeared  ?  A.  No, 
fiir. 

Q.  He  has  gone  a^ay  from  there  ?  A.  I  understood  he  liad 
gone  away  sometime  before  I  heard  of  it. 

41 
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Q.  He  lias  not  been  there  since?    A.  Xot  that  I  lieai 

Re'DirecUEeamhiation . 
By  Mr.  Mekkimon. 

Q.  I  understood  yon  to  state  on  your  examination  in  clj/ejj 
that  Bnrgen  said  lie  liad  been  ordered  to  aiTest  ITendei7$t>ii 
Scott  a  second  time  I    A.  That  is  wliat  he  stated  to  me. 

Q.  I  wish  to  ask  yon  another  question  about  what  Ilendersou 
Scott  said  to  von  at  the  time  lie  borrowed  some  money. 

Mr.  BOYDKX.  AVc  have  not  cToss-examined  about  bor- 
rowing? iiionev  at  all. 

Mr.  MEllKIMOX.  I  ask  that  we  maybe  penuitted  to  put 
the  question. 

The  CIIIEK  JUSTICE.  If  it  is  objected  you  cannotgo 
into  that  matter. 

Q.  If  yon  know,  state  whether  there  was  an  inquest  hcW 
over  the  body  of  Outlaw. 

Mr.  BOY'dEX.  That  is  new  matter.  We  did  not  go 
into  that  (juestiun  on  the  cross-examination. 

The  CHIEF  JUSTICE.  That  is  rebuttincr  your  new 
matter. 

A.  There  was. 

Q.  AVas  a  jury  einpaniielcd  by  the  coroner.^     A.  Yes,  ?ir. 

Q.  AVereyou  i)resent  at  the  inquest  ?     A.  I  was  not  present. 

Q.  Did  yon  have  any  j)er.-v)nal  knowledge  that  the  coroner 
was  there  and  a  iurv  assembled  i  A.  1  Siiw  them  to;j:ether  in 
the  room  where  the  bodv  was  Iviii*;. 

Q.  You  do  not  know  anytliing  about  the  examination  ?  A. 
Xo,  sir. 

Q.  You  know  they  were  tliere  taking  action  ?     A.  Yes,  sir. 

Q.  As  to  Shoffner — was  he  a  prominent  person  in  the  county 
— a  man  of  ])olitical  influence  or  otherwise  ?  A.  Not  that  I 
ever  heard  of. 

Q.  Was  he  an  obscure  man  i  A.  I  never  knew  anj-thing 
about  the  man.  If  he  had  been  a  prominent  man  I  should 
have  heard  of  it.     He  was  a  man  who  lived  in  an  extreme 
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corner  of  the  county ;  and  as  to  any  prominence  in  tbe  way 
cf  politics  I  never  heard  it  alleged  of  him. 

Q.  If  there  was  any  ill  feeliug  against  him  in  the  connty 
you  will  say  so  if  you  know,  and  if  there  was  any  cause  that 
raised  that  ill  feeling,  you  will  also  state  it,  A.  I  cannot  say 
that  I  ever  heard  any  ill  feeling  cxpresse<l  towards  him  as  a 
man.  There  was  some  feeling  in  relation  to  a  bill  which  he 
introduced  in  the  legislature,  known  as  the  Shoffner  bill. 
There  was  some  indignation  felt  about  that  bill. 

Q.  That  was  a  bill  offensive  to  the  community  f  A.  Yes, 
sir,  I  heard  complaints  made  in  regard  to  that  bill,  but  I  never 
heig'd  anything  else  alleged  against  him. 

EGBERT  S.  IIirXTER,  a  vyttne^s  called  on  lehalf  of  the 
Managers^  leiny  duly  sioorn,  testified  as  folloios : 
Bv  Mr.  MKKKrMox. 

Q.  What  is  your  name,  residence  and  age?  A.  Eobeii;  S. 
Hunter — Graham — age  eighteen  years. 

Q.  What  is  your  business  ?     A.  I  am  a  salesman. 

Q.  State  whether  at  any  time  Mr.  James  S.  Scott  placed  in 
your  hands  an  envelope  containing  something,  and  if  so,  what 
did  you  do  with  it?     A.  I  never  received  any  from  him. 

Q.  From  whom  did  you  get  it?  A.  I  received  one  from 
Mr.  Henderson  Scott  and  I  carried  it  to  Mr.  Burgen- — called 
Col.  Burgen. 

Q.  Where  was  that?  A.  At  tlie  time  he  was  at  Company 
Shops. 

Q.  Was  it  last  summer?     JS^  Yes,  sir 

Q.  Do  you  hnow  whether  Henderson  Scott  had  been  ar» 
rested?     A.  He  had  been  oneo. 

Q.  Was  that  about  that  time  or  after  that?  A.  After  he 
had  been  released  once. 

Q.  What  did  you  do  with  the  ^mper  you  received  from  Hewr 
Person  Scott  ?    A.  I  earned  it  to  Burgen. 

Q.  What  did  he  say?    A.  He  said  it  was  all  right. 

Q,  He  received  it?    A.  Yes,  sir. 
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Q.  What  was  on  the  back  of  the  letter  ?  A.  It  was  directed 
Col.  George  W.  Kirk,  I  believe. 

Q.  Kirk  or  Burgen  ?    A.  Burgen, 

Q.  Address  to  Burgen  ?    A.  Yes  sir. 

Q.  Do  you  know  whether  Scott's  name  was  written  on  the 
back  of  it  ?     A.  I  didn't  notice  particularly. 

Q.  You  delivered  it  to  Burgen  and  he  said  it  was  all  right? 
A.  Yes,  sir. 

Cross-Exum  ination. 
By  Mr.  Boydbn. 

Q.  Where  do  you  reside?   'A.  Graham,  Alamance  couuty. 

Q,  Were  you  there  when  Outlaw  was  hanged?    A.  Yes,  sir. 

Q,  Where  were  you  that  night?  A.  I  was  standing  down 
at  Shaw's  hotel. 

Q.  What  time  did  you  retire  that  night?  A.  I  don't  recol- 
lect exactly  what  time  it  was,  but  I  suppose  it  was  betwixt 
nine  and  ten  o'clock. 

Q.  Did  you  go  to  sleep  directly?    A.  Yes,  sir. 

Q.  What  time  did  you  get  up  in  the  morning?  A.  I  sup- 
pose about  sun-up. 

Q  Did  you  hear  any  noise  in  the  town  during  that  night? 
A.  No,  sir. 

Q.  Did  you  hear  any  guns  fired?    A.  Yes,  sir. 

Q.  What  signs  did  you  see  in  the  morning  of  there  having 
been  a  large  number  of  men  on  horseback — horses'  tracks- 
there  ?  A.  I  could  not  see  any  tracks  that  morning,  it  was 
sort  of  rainy. 

Q.  But  you  could  tell  if  it  was  rainy  whether  there  had 
been  any?    A.  There  had  been  a  few — there  was  a  few  tracks. 

Q.  Didn't  it  look  as  if  there  had  been  fifty  at  least  i  A.  It 
looked  as  if  there  might  have  been  about  as  many. 

Q.  What  time  did  you  see  the  body.    A.  Just  as  I  got  up. 

Q.  How  far  from  where  you  slept  ?  A.  I  suppose  abotit  a 
hundred  yards. 

Q.  Which  side  of  the  house  from  where  you  were  ?  A.  The 
front  side — the  south  side. 

O.  The  south  side  of  the  house  ?    A.  Yes,  sir. 


TRIAL  OF  WILLIAM  W.   HOLDEN.  625 

Q.  And  about  one  hundred  yards  from  him?    A.  Yes,  sir. 

Q.  You  say  you  heard  no  noise  that  night?  A.  No,  sir,  I 
never  heard  any. 

Q.  Were  there  any  guns  fired — any  disturbances  of  any 
kind  ?    A.  No,  sir. 

Q.  State  if  you  ever  saw  a  crowd  there  at  any  time  previous 
to  that  riding  through  the  town  ?    A.  I  did  once  before. 

Q.  Tell  when  that  was  ?  A.  I  don't  know  what  time  it  was 
now. 

Q.  I  do  not  care  about  the  particular  time  ?  A.  I  suppose 
about  twelve  months  before. 

Q.  Tell  how  many  there  were  ?    A.  I  cannot  tell. 

Q.  I  don't  mean  exactly  just  how  many,  but  give  an  esti- 
mate ?     A.  I  suppose  thirty  or  forty. 

Q.  Were  they  on  horseback  ?    A.  A  part  of  them  were. 

Q.  Wliat  time  of  day  was  it?  A.  I  suppose  it  was  betwixt 
ten  and  eleven  at  night. 

Q.  What  sort  of  disguises  did  they  have?  A.  They  were 
dressed  in  White. 

Q.  Did  they  have  points  indicating  horns  from  the  head  ? 
A.  I  believe  they  had. 

Q.  Did  you  go  out  when  they  rode  through  there?  A. 
Yes,  Sir,  I  came  out. 

Q.  You  went  out  among  them  ?  A.  No,  sir,  I  did  not  go 
where  they  were.    I  was  twenty-five  yards  from  them. 

Q.  What  did  they  do?  A.  They  never  did  anything,  but 
passed  through. 

Q.  Did  they  make  any  noise?    A.  Not  when  they  passed. 

Q.  You  didn't  hear  any  noise  made  by  any  of  them?  A. 
Not  there. 

Q.  Anywhere?  A.  After  they  got  up  street  they  com- 
menced groaning  and  hallooing. 

Q.  You  think  tliere  might  have  been  how  many  f  A.  Be- 
tween thirty  and  forty. 

Q.  Don't  you  think  there  were  fifty  or  sixty  ?  A.  No,  sir, 
I  don't  think  there  could  have  been  so  many. 
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Q.  How  long  did  tLey  continue  in  the  to\Mi?    A.  I  suppoc^   ^ 
gome  hour  and  a  half. 

Q.  Did  they  ride  about  town  a  good  deal — different  parts  o 
it  ?    A.  No,  sir,  they  just  pfissed  on  through. 

Q.  Wliieh  way  did  they  seein  to  be  going  ?     A.  They  wen 
north — out  north  street. 

Q.  In  the  direction  towards  Salisburj'  ?     A.  No,  sir,  towards 
Caswell. 

Q.  Did  you  know  any  of  the  men  ?     A.  No,  sir. 

Q.  Did  you  know  any  of  the  honses  ?    A.  No.  sir. 

Q.  Were  the  horses  disguised  too  ?    A.  Yes,  sir. 

Q.  What  sort  of  disguises  did  the  horses  have  ?     A.  Thi 
game  kind. 

Q.  White  ?     A.  Yes,  sir. 

Q.  Disguised  so  that  they  could  not  be  told  at  all  ?     A.  Yes. 
sir. 

Q.  Did  you  hear   any  of   them  talk  when  they  were  near*: 
by  you  ?     A.  No,  sir. 

Q.  Did  you  know  Puryear  who  was  drowned  ?  A.  Yes^ 
sir,  I  have  seen  him. 

Q.  Did  you  see  his  body  after  he  was  drowned  ?  A.  No,^ 
sir. 

Q.  Do  you  know   of  any  person   that  was  whipped  in  the 
county  ?     A.  No,  sir. 

Q.  Did  you  see  any  who  had  been  whipped  ?    A.  No,  sir. 

Q.  Did  you  know  Corliss  3    A.  No,  sir. 

Q.  Do  you  know  of  any  secret  political  organizations  in  the 
county  of  Alamance  ?     A.  No,  sir. 

Q.  I  ask  you  if  you  do  not  belong  to  the  Kuklux  Klan  ?  A. 
No,  sir,  I  do  not. 

Q.  Do  you  know  anybody  who  does  ?    A.  No,  Bir. 

Q.  You  say  you  do  not  know  of  anybody  that  was  whipped 
whipped  ?  A.  No,  sir,  I  have  heard  ot  some  being  but  I  don't 
know  it  to  be  so. 

Q.  Which  party  do  you  co-operate  with  ?    A.  None. 
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Q.  I  do  not  ask  you  about  voting,  but  I  Bsk  which  your  sj-ni- 
patliies  are  with  ?    A.  The  conservative. 

Q.  I  suppose  so  ?    Ol*  course. 

Q.  Wliat  did  you  mean  by  stating  that  you  did  not  co- 
operate with  any  party  ?  A.  I  thought  you  wanted  to  know 
what  party  I  voted  with. 

Q.  Did  you  see  Outlaw's  l>ody  hanging?  A.  Yes,  sir,  the 
next  morning. 

Q.  As  soon  as  you  got  up  ?    A.  Yes,  sir. 

Q.  Did  you  ever  see  any  parties  disguised  at  any  other  time 
than  that  one  ?    A.  Xo,  sir. 

THOMAS  M.  HOLT,  a  witness  called  on  hehalf  of  the 
Manafjers^  hehuj  duly  sicorn^  testified  as  follows  : 
By  Mr.  Mkrrimon. 

Q.  What  is  your  name,  place  of  residence  and  business  ?  A. 
Thomas  M.  Holt.  I  i^eside  in  Alamance  county  at  Haw  Kiver, 
tNvo  miles  east  ol  the  court  house,  and  manufacturing  is  my 
occupation  for  a  living. 

Q.  State  to  the  court  whether  or  not  you  saw  any  armed 
men  in  the  county  of  Alamance  during  the  vear  187(\  and  if 
60,  about  what  time  you  saw  them,  and  what  you  know  of  their 
actions.     A.  They  came  about  the  1st  July, 

Q.  Who?  A^  Colonel  Kirk's  command  it  was  called.  I 
saw  them  as  I  passed  on  the  railroad.  On  the  loth  July  they 
came  to  my  house  and  an*ested  Mr.  Moore. 

Q.  State  all  you  know  about  that  arrest  ?  A.  It  was  on  my 
birthday,  and  I  had  a  little  party  that  day,  and  several  of  my 
friends  were  there.  Colonel  Burgen  came  with  forty  odd 
men.  My  father  counted  them,  and  said  there  were  forty-three. 
Before  we  knew  anything  about  it  the  house  was  surrounded. 
It  is  on  a  hill  with  ravines  around,  and  they  came  up  on  all 
sides.  Some  twenty  of  them  came  in  front  \vith  guns*  drawn. 
My  father  and  Henry  Freeze  and  myself  were  sitting  on  the 
piazza.  My  father  said  they  need  not  be  in  a  hurry  to  shoot, 
that  nobody  would  run.    They  had  tlieir   guns  drawn  on  me. 
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They  came  up  and  Biirgen  asked  me  my  name.    I  told  him. 
lie  asked  if  Mr.  Mooi'ewas  there,  and  he  said  I  was. 

Q.  Wlio  is  Mr.  Moore  ?  A.  He  is  my  brother-in-law,  A.  G. 
Mooi-e.  I  went  in  and  called  him  out.  Burgen  met  himatthe 
door,  and  told  him  he  was  his  prisoner.  He  asked  him  by  what 
antliority  ;  he  said  it  wonld  not  l>e  given  him,  that  it  was  by 
orders  of  the  governor  and  the  president  of  the  United  States. 
Alter  that  the  men  came  running  towards  the  bouse  and 
Burgen  ordered  them  back.  Tlioy  came  around  and  got  off 
the  M'alks  on  the  turf,  and  he  ordered  them  back  and  made  tlie 
remark  that  tJiey  were  green  troops  and  that  heeouldnotheep 
them  orderly. 

Q.  Were  your  faniiiy  present  and  alanned  i  A.  YeB>  sir, 
there  were  several  ladies  thei*e. 

Q.  Were  they  alarmed  ? 

Mr.  BOYDEX.     That  question  is  leading. 

Q.  State  whether  they  were  alanned  or  othei^wise  f  A.  The 
children  and  ladies  were  of  coui'se  .alarmed,  but  the  gentlemen 
were  not  seared. 

Q.  What  happened  then  ?     A.  They  took  Mr.  Moore  oiF  in 
front  alx>ut  fifty  or  seventy-live  yardj=>  and   after  a  while  lie 
came  back  and  told  me  that  if  I  wantwl  to  I  might  take  mv 
buggy  to  convey  Mr.  Moore  up  to  the  camp.     I  ordered  tlie 
horse  and  buggy  up,  and  Mi\  Moore  and  I  got  in,  with  a  guard 
before  and  beliind,  and   we   went  in   tliat   condition  to  the 
Shops.     Mr.  Moore  went  into  the  camp,  but  they  would  not 
let  me  go  fn.     Wliat  hai)pened  there  I  do  not  know.     I  went 
from  there  to  the  railroad  office,  and  then  I  came  back  to  the 
camp  and   asked  Burgen  if  he  would  allow  bail  for  these  men, 
that  we  could  give  any  amount  of  Iwiil,  but  he  said  bail  wonld 
not  be  allowed. 

Q.  State  whether  you  saw  troops  there,  and  if  yon  did,  wliat 
was  their  character,  and  what  their  behavior  was  and  any- 
thing else  /    A.  I  didn^t  see  much  of  them.    I  only  saw  them 
in  camp  as  guards  around  these  prisoners. 
.    Q.  State  if  you  saw  anytlnng  of ^^m  afterwards  /    A.  I 
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had  a  good  deal  of  conversation  at  different  times.  Tlicy  were 
men  of  very  ordinary  intellect  and  very  ignorant.  They  were 
pretty  rough. 

Q.  What  was  their  discipline  so  far  as  you  observed  ?  A. 
The  discipline  I  should  say  was  bad. 

Q.  What  was  their  action  towards  tlieir  officers  ?  A.  But 
for  tlie  dress  you  could  hardly  tell  who  were  the  officers. 

Q.  Were  they  orderly  or  disoitlerly  .^  A.  They  were  disor- 
derly. 

Q.  Much  so,  or  othen^'ise  ?  A.  For  soldiers  I  should  call 
them  very  disorderly. 

Q.  Did  they  look  like  an  anny  or  a  mob.^  A.  They  were 
uniformed  like  an  army  but  their  actions  were  more  like  a 
mob. 

Mr.  BOYDEX.    We  object  to  the  answer. 

The  CHIEF  JUSTICE.     Tell  what  their  actions  were. 

A.  They  seemed  to  go  where  they  chose,  and  there  was  gen- 
erally no  order,  from  what  little  I  know  of  military  discipline. 

Q.  What  became  of  them  ?  A.  The  chief  portion  went  to 
Yanceyville.  They  letl  a  company  there.  I  knew  little  about 
tliem  until  thev  arrested  me.  They  came  to  mv  house  one  day 
when  I  was  at  my  office  on  the  opposite  side  of  the  river. 
Tliei'e  was  a  gentleman  from  New  York  at  tlie  time  with  me, 
and  I  said  I  ex})ected  when  I  saw  them  that  they  wanted  me, 
that  they  were  aiTceting  everj'body.  1  locked  my  safe  and 
went  over,  and  as  I  got  to  the  river,  they  had  men  at  the  bridge 
to  prevent  me  from  passing.  There  was  about  a  dozen  or  fif- 
teen marching  with  a  negro. 

Q.  Who  was  the  negro?  A.  I  do  not  know.  He  was  one 
of  the  Ruffins.  He  asked  me  what  my  name  M'as ;  I  told  him.  , 
He  said  he  had  orders  for  me  to  report  at  7  o'clock  the  next 
morning,  under  airest.  I  told  him  that  7  o'clock  was  a  little 
earlv,  and  I  asked  hiui  if  it  would  not  do  later.  I  said  I  could 
get  there  by  eight  without  any  trouble ;  he  said  "  come  at  eight 
"  o'clock,  and  it  ^-ill  be  all  right."  I  told  him  that  I  would 
come  up.    The  next  morning  I  reported  to  Burgen  five  luiuutc^ 
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before  the  time.    lie  didn't  seem  to  know  me,  although  I 
had  seen  him  on  several  occasions,  and  he  asked  me  what  my 
name  was.    I  told  him ;  he  said  "  Oh!  yes,  I  have  an  order  to 
"carry  you  to  Yancey  ville."     He  said,  "Are  you  ready?"  I 
asked  him  what  time  he  wanted  me ;  he  said  whenever  it 
would  suit  me.     I  told  him  it  would  not  suit  me  to  go  at  all; 
but  I  must  do  whatever  he  wanted  me.     lie  said  bring  your 
buggy  up  to-morrow,  at  9  o'clock,  that  he  was  going  over,  and 
that  we  would  go  together.     My  buggy  was  then  at  the  rail- 
road, and  the  boy  who  carried  me  up  waited  to  see  what  would 
become  of  me.     I  told  him  to  remain  at  the  railroad  office  until 
I  sent  him  word  to  return.     I  asked  Burgen  if  that  was  all  lie 
wanted,  and  he  said  that  was  all  he  wanted  that  day.    I  then 
wcut  to  the  railroad  othce,  and  told  the  president  that  I  was 
arrested,  and  I  had  got  to  go  to  Yanceyville  the  next  day.   He 
said  "If  I  can  do  anvthin":  tor  vou  I  will  doit."     That  was  the 
president — Major    Smith.     I  told  him  I  didn't  know  of  any 
thing  he  could  do,  that  I  had  ordcre  to  report  the  next  morning 
to  go  to  Yanceyville.     We  started  out  and  met  Burgen  at  tlie 
<loor,  and  after  a  few  minutes  consultation  between  them,  they 
came  into  the  office  and  he  said  "  Major  Smith  tells  me  you 
"  are  a  gentleman,  and  that  you  have  nothing  to  do  with  this 
"  Kukliix  business,  and  thoui^h  it  is  contrarv  to  orders,  I  will 
"  release  vou."' 

Q.  You  were  released  ?     A.  Yes,  sir. 

Q.  You  did  not  go  to  Caswell  ?     A.  Xo,  sir. 

Q.  Do  you  know  when  the  persons  arrested  were  brought 
back  trom  Caswell — arrived  at  Company  Shops  ?     A.  Yes,  sir. 

Q.  When  was  it  ?     A.  I  think  it  was  in  August. 

Q.  What  was  the  condition  of  the  weather  the  day  tliey  re- 
turned i    A.  Very  inclement. 

Q.  Describe  it?    A.  It  was  a  very  rainy,  wet  day. 

Q.  Cold  2    A.  Not  very  cold,  it  was  in  the  summer  time. 

Q.  What  was  done  with  the  prisoners  that  night?  A.* 
don't  know.  I  went  liome  before  any  of  tliem  came.  I  ^e^^ 
on  Monday  moniing  and  carried  some  provisions  and  I  r^ 
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niained  during  the  day  ;  I  understand  they  went  to  Graham — 
I  saw  tliem  there  the  next  morning. 

Q.  Do  you  know  whether  any  people  wanted  to  put  them  in 
the  church  ?     A.  So  said,  I  didn't  hear  it. 

Q.  When  tliey  got  back  to  Graham  where  were  the  prisoners 
put  ?     A.  In  the  court. 

Q.  State  whether  the  court  house  was  occupied  and  sur- 
rounded by  troops  ?     A.  Yes,  sir. 

Q.  The  prisoners  were  crowded  in  there  ?     A.  Yes,  sir. 
Q.  Do  you  know  whether  any  persous  were  arrested  and  put 
in  jail?     A.  It  was  so  said,  I  don't  know  it. 

Q.  State  whether  you  are  acquainted  with  the  people  in 
-^Vlamance,  black  and  wliite?     A.  Yes,  sir. 

Q.  Uave  you  an  extensive  acquaintance  with  the  black 
people  ?     A.  I  think  I  have. 

Q.  State  whether  or  not  you  have  in  your  employ  blacks, 
.and  if  you  have  had,  lor  how  long  a  time  f  A.  I  had  thirty  in 
»uy  employment  last  year  during  that  time. 

Q.  Do  you  know  the  relations   existing  between   the  white 
zxi\ii  black  people  ?     A.  They  are  friendly  so  far  as  I  know. 

Q.  Do  you  know  of  any  colored  persons  being  dismissed 
:f  rom  employment  tor  exercising  their  political  privileges  or 
1  laving  their  political  notions  ?     A.  Not  that  I  know  of. 

Q.  Did  you  ever  take  a  course  of  that  sort?  A.  No,  sir,  I 
I  lever  did. 

Q.  Do  vou  know  whether  there  was  anv  resistance  to  the 
1  .awful  authority  there  ?     A.  None  that  I  ever  heard  of. 

Q.  You  don't  know  of  any  resistance  I     A.  None  at  all. 

Q.  Do  you  know  whether  the  courts  were  regularly  held  ? 
.j^k..  Yes,  sir. 

Q.  What  was  the  business  of  the  colored  j)eople  you  employ- 
:^^?  A.  Some  of  them  were  working  about  tlie  mills  and 
t'V^ctor)',  some  as  draymen,  and  I  had  twenty-five  or  thirty,  more 

less,  in  the  brick  yard  and  doing  odd  jobs  about — cleaning 
the  canal. 
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Q.  I  understood  you  did  an  extensive  business  with  bLicks 
and  whites  ?     A.  Yes,  sir. 

Q.  And  you  don't  know  any  difference  between  them  ?  A. 
No,  sir. 

Q.  There  was  a  good  feeling  ?  A.  A  good  feeling  as  far 
as  I  know. 

Q.  State  to  the  court  whether  yon  knew  Mr.  Shoffner  ?  A. 
I  did. 

Q.  Who  was  lie?  A.  lie  was  raised  within  three  miles  of 
me,  I  supiwse.     I  never  heard  anything  against  liim  as  a  man. 

Q.  What  was  his  business?     A.  He  was  a  blacksmith. 

Q.  State  whether  he  had  any  prominence  as  a  politician— 
whether  he  was  a  political  leader?  A.  He  had  no  prominence 
that  I  ever  heard  of  until  he  was  nominated  for  the  senate. 

Q.  Was  there  any  prejudice  against  him.  A.  None  at  all 
developed. 

Q.  State  whether  he  was  liked  rather  than  otherwise  ?  A. 
During  the  first  year  of  the  legislature  he  was  liked. 

Q.  On  what  account  ?  A.  The  votes  he  gave  on  railroad 
measures  caused  the  people  to  rather  approve  his  course  and  it 
was  remarked  that  he  did  well  ccmsidering  his  chances  and  liis 
intelligence.  After  the  introduction  of  the  Shoffner  bill  the 
people  were  indignant. 

Q.  Was  that  bill  very  offensive  ?     A.  Yes,  sir. 

Q.  Did  he  become  unpopular  after  the  introduction  of  tliat 
bill  ?     A.  Yes,  sir. 

Q.  The  people  were  indignant  about  it  ?     A.  Yes,  sir. 

Q.  But  he  had  no  political  notoriety  or  prominence  except 
what  grew  out  of  that  bill  ?    A.  Ko,  sir. 

Q.  Was  he  an  humble  person  rather  than  otherwise. 

Mr.  SMITH.     That  is  a  leading  question. 

A.  Yes,  sir. 

Cross-Exam  in  ail  on . 
By  Mr.  Boyden. 

Q.  How  far  do  you  live  from  Graham  f  A.  I  live  about 
two  miles  east. 
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Q.  Did  youfiee  Ontlaw  after  he  was  hnng?  A.  No,  sir,  I 
did  not. 

Q.  You  didn't  go  up  to  the  court  house  ?  A.  No,  sir,  I 
never  heard  of  it  until  the  next  day  about  twelve  o'clock. 

Q.  Do  you  know  how  you  happened  to  be  released — wliether 
Governor  Holden  had  given  any  orders?  A.  No,  sir,  I  don't 
know  anything  of  my  own  knowledge. 

Q.  What  was  said  to  you,  if  anything,  when  you  were  re- 
leased ?  A.  Burgen  told  me  that  he  had  released  me  on  his 
own  authority. 

Q.  Was  anything  said  about  Governor  Ilolden's  ha\'ing 
given  orders  ?  A.  Burgen  said  it  was  contrary  to  his  oi'ders, 
but  that  he  woidd  release  me  on  his  own  authoritv. 

Q.  He  was  not  the  head  man — I  mean  Kirk  was  the  man  in 
command  ?    A.  Yes,  sir,  he  was  the  colonel. 

Q.  Burgen  said  it  was  contrary  to  orders  for  him  to  release 
you,  but  he  would  do  it?  A.  That  Major  Smith  had  told  him 
that  I  was  a  gentleman,  and  that  he  would  not  interfere  with 
lue,  but  would  release  me  on  his  own  responsibility. 

Q.  Do  you  know  anything  of  persons  who  were  chastised 
And  whipped — colored  people  ?  A.  I  liave  heard  of  some,  I 
never  knew  of  any  of  my  own  knowledge. 

Q.  I  heard  there  was  one  whipped  at  your  factory  ?  You 
Icnow  nothing  about  it  ?     A.  A  man  whipped  at  my  factory  ? 

Q.  A  nuin  working  there,  or  who  had  been  in  your  employ- 
xncnt  ?    A.  I  never  heard  of  it  before. 

Q.  You  never  saw  one  that  was  whipped  ?  A.  Not  that  I 
^now  ot. 

Q.  You  never  saw  the  marks  of  the  whipping?    A.  No,  sir. 

Q.  Do  you  know  anything  about  these  secret  orgaizations  in 
^hat  county  ?    A.  Nothing  in  the  world. 

Q.  Did  you  ever  see  any  men  disguised  ?  A.  Never  in  my 
1  ifc. 

Q.  Do  you  know  of  any  secret  poUtical  organizations  ?  A. 
^one  at  all  only  from  rumor.  I  have  heard  of  the  Kuklux 
Klan,  but  I  don't  know  anything  about  it. 
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Q.  Yon  never  saw  any  of  tlicm  disguised,  and  were  neV^^^ 
in  any  camp?     A.  No,  sir.    • 

Q.  Yon  know  nothing  about  any  judginente  that  weX** 
passed  upon  anybody  ?     A.  No,  sir,  nothing  at  all. 

Q.  With  which  party  do  yon  co-operate  ?  A.  Tlie  Conser- 
vative. 

Q.  You  think  the  state  of  feeling  is  verj'  good  between  the 
colored  people  and  the  whites?  A.  I  have  heard  nothing  to 
the  contrarj'. 

Q.  Have  you  not  heard  of  a  gi'cat  many  chastisements  of 
colored  men  ?     A.  I  believe  I  have  heart!  of  one. 

Q.  Is  that  all  ?  A.  That  is  all  I  recollect  at  present — that 
is  I  understand  yon,  colored  persons  who  have  been  whipped? 

Q.  Or  maltreated  in  any  other  way  ?  A.  Outlaw  was  hung 
and  that  other  nigger,  said  to  be  crazy — I  never  knew  him — 
who  was  droAvned.     And  then  Caswell  Holt  was  whippeil. 

Q.  [By  Mr.  Graham.]     That  is  by  hearsay  ?     A.  By  hearsay. 

Mr.  GRAHAM.  We  shall  object  to  any  evidence  of  that 
nature. 

Q.  Don't  vou  think  that  is  some  evidence  of  bad  feelinir  ? 
A.  It  was  said  that  Caswell  Holt  was  whipped  for  stealing. 
My  father  raised  him.     He  was  a  very  bad  nigger. 

Q.  Is  there  bad  feeling?  A.  I  cannot  say  there  is  any  ])ad 
feeling.  That  is  the  only  case  of  whipping  that  I  have  heard 
of  or  that  can  recollect  at  present.  I  have  a  great  many  niggers 
about  me  and  they  all  respect  me.  I  have  had  considerable  to 
do  witli  them. 

Q.  You  never  heard  of  anything  against  Mr.  Shoffiier.  A. 
No,  sir. 

Q.  He  was  a  clever  man  ?    A.  Yes,  sir. 

Q.  You  think  that  after  he  had  been  in  the  legislature  during 
the  first  session  they  were  veiT  much  pleased  with  him?  A, 
Yes,  sir,  rather  pleased  with  him  than  otherwise. 

Q.  But  after  he  introduced  that  bill  they  became  indignant 
against  him  ?    A.  Yes,  sir. 
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Q.  There  was  a  bitter  feeling  against  liim  ?  A.  They  didn't 
*5ke  it. 

Q.  Don't  you  think  that  tlie  feeling  was  bitter  ?  A.  Yes, 
^Vr,  I  think  it  was  bitter. 

Q.  What  time  did  he  leave  the  county,  do  you  know  i  A. 
I  do  not  know.  He  was  gone  before  I  knew  it.  I  never  saw 
liim  at  all  after  the  adjournment  of  the  legislature. 

Q.  You  do  not  know  whether  he  went  oil*  secretly  or  how  ? 
A.  Xo,  sir,  I  didn't  know  anything  about  it. 

Q.  Did  you  ever  hear  any  threats  made  against  liim  ?  A. 
No,  sir. 

CIIESLEY   MOORE,   a  witness  called  on  hehalf  of  the 
Managers  J  helny  duly  sworn  ^  testijied  as  foUoics: 
By  Mr.  Mekrimon  : 

Q.  State  your  name,  age  and  business  ?  A.  My  name  is 
Cbesley  Moore,  I  am  lifty-five  years  old  and  am  a  farmer. 

Q.  Wliere  is  your  residence?  A.  Twelve  miles  south-east 
of  Graliam. 

Q.  What  is  the  name  of  the  township  ?  A.  Newlin's  town- 
ship. 

Q.  You  know  the  people  in  that  township?  A.  Pretty 
generally. 

Q.  Do  you  know  anything  of  the  black  i)eople  ?  A.  I  know 
some.  There  are  not  a  great  many  colored  jxjople  there,  and 
I  believe  I  know  the  most  of  them. 

Q.  State  if  you  know  of  any  feeling  existing  between  the 
blacks  and  the  whites  ?  A.  I  think  the  feelhig  is  generally 
good. 

Q.  Rriendly  ?    A.  Yes,  sir.     I  know  nothing  eke. 

Q.  I  refer  to  the  years  1869  and  1870  2  A.  It  has  been  so 
all  the  time  since  the  war. 

Q.  State  whether  the  white  people  liave  employed  the  colored 
people  ?  A.  Yes,  sir,  some  croppers  and  some  hired.  They  em- 
ploy all  they  can  get.    They  don't  get  as  many  as  they  want. 
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Q.  State  whether  law  is  executed  in  yoiir  township  ?       -^ 
Yes,  sir. 

Q.  Do  yon  know  of  any  resistence  to  authority  there?  -^i« 
None  at  all. 

Q.  Have  you  a  general  acquaintance  in  the  county  ?  A.  i 
have  a  right  smart  acquaintance  over  the  county. 

Q.  State  the  feeling  through  the  county  between  whites  and 
blacks?  A.  As  far  as  I  am  acqainted  it  is  good  generally.  I 
am  pretty  well  acquainted  all  over  the  south  and  I  am  some  in 
the  north  part. 

Q.  Have  you  ever  seen  the  legal  oflBcers  in  tlie  exercise  of 
their  authority  about  there  ^    A.  Yes,  sir. 

Q.  Do  you  attend  the  courts  ?  A.  Yes,  sir,  regularly  every 
court. 

Q.  Are  the  courts  open?    A.  Yes,  sir. 

Q.  Did  you  know  Mr.  Shoffiier  ?  A.  Yes,  sir,  I  knew  him 
when  I  saw  him. 

Q.  Did  you  have  any  acquaintance  witli  him  ?  A.  Ko,  sir, 
not  very  extensive.  I  was  with  him  in  the  army  about  a 
month,  once. 

Q.  Was  he  a  man  of  any  prominence  there  ?  A.  Ko,  sir,  I 
don't  think  he  was. 

Q.  Do  you  know  what  his  business  was?  A.  No,  sir,  I  do 
not  I  understood  he  was  a  blacksmith.  I  lived  some  distance 
from  him — twelve  or  fourteen  miles. 

Q.  Do  you  know  anything  about  an  armed  movement  in 
Graham  last  summer  ?    A.  Some  little — ^not  very  much. 

Q.  State  whether  you  saw  squads  of  men  about  there  in  the 
country  ?  A.  Yes,  sir,  I  saw  them  passing.  They  passed  my 
house — armed  men.  "  '  ^ 

Q.  What  sort  of  men  were  they  ?  Ai  I  was  not  right  doee 
to  them  at  the  time — they  were  soldiers — ^Iiad  uniforms  and 
guns.  The  neighbors'  boys  were  passing  after  tliem — were 
with  them — they  had  them  airested. 

Q.  Any  negroes?    A.  No,  sir,  I  didn't  see  any.    My  honeo 
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is  a  L'ttle  off.    Tliere  was  a  neighbor's  boy  or  two  passed.    They 
did  not  stop  at  the  house,  but  they  just  passed  on. 

Q.  Did  you  see  them  arrive  with  guns  at  all?     A.  Yes,  sir. 
Q.  Have  you  seen  them  in  cJimp  ?    A.  Yes,  sir,  I  saw  them 
in  camp  at  Graham. 

Q.  Describe  your  notion  of  them,  what  was  their  nppearance, 
<l€meanor  and  discipline  ?  A.  Their  appearance  was  rather 
bad.     Thev  looked  to  be  of  very  low  character  to  me. 

Q.  Orderly  or  disorrlerly  ?     A.  They  were  right  smart  dis- 
orderly. 

Q.  Did  thev  sccim  to  be  insubordinate  to  those  over  them  ? 
^V.   I  did  not  see  them  exercise  anv  authority  over  them.    Thev 
"^vcre  running  about  town  in  stores  and  about  the  camp. 
CrosS'Exajn  hmiion . 
Bv  Mr.  BovDKN. 
Q.  You  did  not  see  them  under  comman<l  ?     A.  Yes,  sir,  I 
*«i\v  them  right  at  their  cam]\ 

Q.  You  spoke  of  them  a,s  being  around   at  stores  ?     A.  I 
«^aw  the  whole   bunch  pretty  much.     The  officei's  and  all.     I 
<lid  not  see  them  takiufj  anv  command  over   them.     Thev 
seemed  to  be  going  at  large, 

Q.  You  did  not  see  them  under  word  of  command  ?  A. 
Onlv  on  the  calling  of  the  roll. 

Q.  Thev  answered  as  other  men  ?  A.  Thev  answered  to 
tlieir  names, 

Q.  That  was  all  that  w^as  required  ?  A.  It  might  have  been 
at  that  time. 

Q.  You  say  they  looked  like  men  of  low  character?  A. 
That  was  their  appearance. 

Q,  Do  you  mean  they  were  ignorant?  A.  They  appeared 
to  be  ignorant  men,  wdiat  weconfiider  low  characters — trifling 
men. 

Q.  You  judged  they  were  trifling  men  because  they  were 

there  as  soldiers?      A.  I  judged  it  from  their  natural  appear- 

*ace— they  were  veiy  dirty.    Some  of  them  were  witlK)ut 

42 
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8liii*ts — Bome  of  them  had  no  coate — they  were  passing  about 
111  that  way.  ^ 

Q.  That  was  before  they  were  in  uniform  2  A.  Th^  had 
unitorms — some  had  them  on. 

Q.  They  were  badly  clad?  A.  I  suppose  they  bad  clothes 
about  somewhere. 

Q.  You  did  not  know  alx)Tit  tl>eir  having  clothes  anywhere? 
A*  Some  of  them  were  clotbcd  well  enough. 

Q.  You  did  not  understand  my  question?  A.  I  recoHect 
one  going  about  without  any  shirt,  but  ho  had  a  coat  on. 

Q.  You  did  not  know  ajivthing  about  their  having  clothes 
anywhere  else  ?     A,  Xo,  sir,  I  do  not  know  that  they  had. 

Q.  How  far  do  you  livo  from  Gi'ahaiu  ?     A.  Twelve  miles. 

Q.  What  part  of  the  county?     A.  The   south-eastern  part. 

Q.  There  is  a  general  impression  there  tliat  anybody  who  i* 
a  mdical  is  rather  low  down  l 

Mr.  GRAHAM.    We  object  to  that. 

The  CHIEF  JUSTICE.     I  did  not  hear  the  question. 

Q.  My  question  is  this :  isn't  it  the  general  impression  that 
any  man  belonging  fo  the  radical  party  where  you  live,  is  rather 
low  down  i 

Mr.  GRAHAM.  We  object  to  the  qnestiou.  To  adaiit 
that  class  ot  questions  would  le^ul  to  iiitciniiuable  examinations. 

Q.  [By  the  Chief  Justi<»e].  Explain  what  you  mean  by  low  i 
A.  I  consider  in^opfe  low  here  in  our  country  who  have  bad 
habits — men  whom  you  cannot  rely  upon  and  have  the  appear- 
ance of  that  kind  of  men.  These  looked  like  men  who  hofd 
no  cliaracter. 

Q.  But  you  know  nothing  about  their  character  i  A,  Only 
their  appearance. 

Q.  You  judge  their  character  by  theii  clothes  ?  A..  Ko,.  sir, 
I  judge  by  the  countenances  very  oficn  more  than  by  their 
clothes. 

Q.  But  it  is  the  clothes  you  have  given  a  pactievhir  account 
of.  You  judge,  you  say,  by  the  countenances  and  firom  tho 
dothes  ?    A..  I  generally  look  at  a  man's  countenance* 
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Q.  YoTi  have  been  describing  why  yon  think  these  men  are 
low,  and  you  have  said  tliey  were  badly  clotlied  /  A.  Not 
l>ecanse  they  were  badly  clothed. 

Q.  What  did  you  say  about  their  being  badly  clad  ?  A.  I 
«poke  about  their  dress.     I  think  that  a  man 

Q.  But  I  thought  it  did-  not  have  any  eflect  upon  your 
opinion — their  dress  ?  A.  I  think  that  a  man  who  had  any 
respect  foi^  himself  would  not  be  fixed  in  that  way. 

Q.  Then  the  dress  did  have  some  effect  on  your  opinion  { 
A.  I  think  that  men  who  had  any  respect  would  have  fixed 
themselves  a  little  better  when  they  had  an  opjwrtunitj'  to 
do  so. 

Q.  Men  who  had  respect  for  themscves  would  have  dressed 
better  ?  A.  They  would  have  had  on  their  clotlies.  I  think 
they  had  some  other  clothes.  A  part  had  on  all  their  uniforms 
and  a  part  did  not. 

Q.  Then  you  answer  the  question  now  that  you  do  estimate 
a  man's  character  by  the  May  he  dresses  ?    A.  Not  altogether. 

Q.  I  don't  mean  "altogether''  but  somewhat?  A.  I  take 
the  general  appearance  of  a  n)an. 

Q.  I  ask  yon  if  you  did  not  state  just  now  whether  your 
estimate  of  their  character  being  low,  was  not  in  part 
formed  bv  the  dress  which  thev  had  on  ?  A.  Bv  the  iireneral 
appearance  of  tlic  man. 

Q.  Confine  vourself  to  the  dix?ss  ?  A.  I  don't  confine  mv- 
self  to  the  dress  altogether, 

Q.  I  am  not  talking  to  you  about  what  you  regard  "alto- 
gether," I  said  in  part. 

Senator  WORTH.  I  insist  that  the  chief  justice  take  take 
the  witness  into  his  own  hands.  It  is  a  perfect  outrage,  I 
think,  upon  this  court  to  allow  such  a  course  of  pr(K*eeding  as 
has  been  carried  on  for  the  last  ten  minutes.  If  I  am  wrong 
I  will  yield,  but  I  think  it  the  duty  of  the  chief  justice  in  such 
a  case  to  take  the  examination  into  his  own  liands. 

Mr.  BOYDEN.  I  submit.  Mr.  Chief  Justice,  that  these 
questions  are  competent.     The  witness  Ia  endeavoring  tp 
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spoak  of  the  character  of  people  whom  he  knows  uothing" 
about  and  has  spoken  of  their  dress  and  appearance  in  con- 
nection witli  misjudgnient  of  their  character.  I  think  I  have 
'  a  right  to  make  the  witness  state  precisely  on  what  his  opin- 
ion is  iormed — to  say  if  he  knows  anything  more  about  it. 
That  is  what  I  am  trying  to  get  out  of  him. 

The  CIIIEF  JUSTICE.  The  presiding  officer  has  no  right 
to  control  the  manner  of  examination  of  witnesses  so  long  as 
the  counsel  keeps  within  legal  rules.  That  lays  within  the 
discretion  of  the  counsel. 

Q.  I  want  you  to  state  if  your  opinion  was  not  formed,  of 
their  being  low  characters,  by  their  dress  and  general  appear- 
ance and  whether  really  you  did  not  know  anything  about  their 
character?  A.  That  is  what  I  said,  their  general  appearance. 
I  know  only  from  the  general  appearance  of  the  men. 

Q.  That  was  what  I  was  trying  to  get  you  to  answer?  A. 
The  countenances  of  the  men  and  the  way  they  put  on  their 
clothes  and  every  thing  had  gave  them  the  appearance  of  in- 
dolent, low  down  characters  to  me. 

Q.  That  is  answering  my  ipiestion.  Do  you  know  any 
secret  political  organization  in  the  county  of  Alamance?  A. 
No,  sir,  I  do  not. 

Q.  Do  you  know  of  anybody's  being  whipped  there  ?  A.  I 
do  not. 

Q.  You  have  no  personal  knowledge  ?    A.  Xo,  sir. 

Q.  Did  you  see  any  who  had  been  whipped?  A.  Xo,  sir, 
not  of  my  knowledge. 

Q.  You  have  not  seen  any  stripes  on  them  ?     A.  Koue. 

Q.  Have  you  seen  any  body  going  about  disguised  in  the 
county  of  Alamance  ?    A.  Xever  in  my  life. 

Q.  Do  you  keep  yourself  confined  at  home  pi'etty  much  alVer 
night?  A.  No,  sir,  I  am  travelling  about  a  good  deal  alter 
night. 

Q.  You  never  have  met  these  dieguised  men  ?  A.  I  never 
have. 
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Q.  Did  you  ever  see  these  disguises  wliieli  tbcy  wore  ?  A. 
Xo,  sir,  I  never  saw  them. 

Q.  Did  you  ever  sec  any  of  these  disguises  being  made  ?  A. 
Ko,  sir,  I  never  saw  them  in  my  life  making  or  any  where  else* 

Q.  Have  you  heard  of  a  great  many  chastizements  in  the 
county  ?    A.  Xo,  sir,  I  l»avc  never  of  but  a  few* 

Mr.  MERIilMOX.     We  object  to  this  class  of  questions. 

Q.  What  party  do  you  co-operate  with  ?  A.  I  co-operate 
with  the  conservative  party. 

Q.  Do  you  attend  the  court  ?  A.  Yes,  sir,  I  believe  I  hardly 
ever  missed  one. 

Q.  Do  you  know  whether  there  have  ever  been  indictments 
presented  for  killing  Outlaw  and  Puryear  ?  A*  Xot  that  I 
know  of.  I  don't  know  that  there  was  any  evidence  given  to 
justify  a  prescutment. 

Q.  ITavo  there  been  any  steps  taken  that  you  are  aware  of  to 
find  out  the  murderers  of  those  men  ?     A.  I  don't  know. 

Q.  Uave  you  been  on  the  grand  jury  ?  A*  I  have  not  been 
on  it  since  that  time. 

Q.  Do  you  liold  an  office  in  the  county?     A%  Xot  at  present. 

Q.  When  did  you?  A.  I  have  not  held  any  since  the  new 
constitution  was  ratified. 

Q.  Do  you  know  that  there  was  a  considerable  determina- 
tion on  the  part  of  the  people  of  Alamance  not  to  permit  the 
colored  people  to  have  their  rights  ?  A.  Nothing  of  the  kind 
there  that  I  know  of  among  the  people. 

Q.  You  know  all  about  how  it  is  there  ?  A.  I  know  right 
smart  about  a  large  scope  of  the  country. 

Q.  You  answered  the  question  very  broadly  ?  A.  I  have  a 
right  broad  acquaintance  all  over  the  there. 

JAMES  G.  MOORE,  a  tcitness  called  on  heMf  of  the 
Managers^  heing  duly  sworriy  teMiJied  a^  follows  : 
By  Mr.  Graham. 
Q.  Where  do  you  live?    A.  Company  Shops, 
Q.  What  is  your  age  ?    A.  Forty. 
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Q.  What  is  yonr  business  ?  A.  Merchandizing  at  Compan j 
Shope. 

Q.  Were  you  living  there  at  the  time  this  man  Corliss  was 
tliere  ?    A.  Yes,  sir. 

Q.  Do  you  know  whether  Corliss  sued  out  a  warrant  and 
brought  persons  before  the  justice  of  the  peace  on  charge  of 
having  whipped  him  ?     A.  I  do. 

Q.  Were  you  present  at  that  trial  I    A.  Yes,  sir. 

Q.  Wlio  was  the  magistrate  ?    A.  Mr.  William  D.  Faucett. 

Q.  Is  he  a  conservative  or  a  republican  in  his  political  con- 
nection ?  A.  lie  is  understood  as  acting  with  the  republican 
party. 

Q.  Elected  by  them  as  their  candidate  in  tlie  district  i  A. 
I  can't  say  that  he  was  elected  entirely  by  them. 

Q.  Corliss  made  an  application  and  obtained  a  warrant 
against  certain  persons  whom  he  charged  with  liaving  com- 
mitted this  outrage  upon  him  ?     A.  Yes,  sir. 

Q.  Were  witnesses  examined  before  Mr.  Faucett  2  A.  Yes, 
sir. 

Q.  What  disposition  was  made  of  the  case?  A.  He  dis- 
charged those  who  were  arrested. 

Q.  Was  the  matter  pretty  fully  discussed  before  him  I  A. 
Yes,  sir. 

Q.  Did  Corliss  make  a  speech  himself?     A.  Yes,  sir. 

Q.  Mr.  Faucett  upon  the  testimony  offered  before  him  dis- 
charged these  persons  whom  Corliss  alleged  had  committed  the 
outrage?     A.  Yes,  sir. 

Q.  Were  you  foreman  of  the  gmnd  jury  recently?  A.  I 
was  foreman  at  the  spring  term,  1870. 

Q.  Your  body  then  passed  upon  all  the  bills  of  indictments 
that  the  solicitor  sent  to  you  ?    A.  As  well  as  I  remember. 

Q.  Did  you  institute  an  examination  among  the  grand  jury 
as  to  their  knowledge  or  their  information  in  reference  to  Crimea 
in  the  county?  A.  Yes,  sir,  I  called  on  all  the  members  of  the 
jury  to  know  of  anything  that  might  have  happened  in  their 
respective  neighborhoods.     I  asked  them  one  by  one* 
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Q.  Was  your  grand  jury  constituted  of  people  of  diiferent 
politics  ?    A.  I  suppose  so — it  was  understood  so  by  me. 

Q.  How  many  colored  men  were  there  upon  it  ?    A.  Three. 

Q.  You  say  the  grand  jury  was  called  upon  by  »the  foreman, 
each  man  tx)  answer  for  liiniself,  whether  he  had  any  information 
as  to  crimes,  so  as  to  bring  up  witnesses  and  have  the  matter 
examined?    A.  Yes,  sir. 

Q.  Did  these  colored  men,  or  any  body  else,  allege  they  had 
any  information  as  to  the  murder  of  Outlaw,  or  ask  that  witnes- 
ses  be  examined  and  sent  for  in  regard  to  it  ?  A.  No,  sir.  I  told 
them  that  it  was  impossible  for  a  grand  juror  of  one  section  to 
know  what  was  going  on  at  a  distance,  and  taking  it  for  granted 
they  were  selected  from  different  parts  of  the  county,  each  one 
must  represent  his  own  section.  I  gave  them  a  day  to  think 
about  it,  and  told  them  it  mattered  not  what  had  happened,  or 
who  it  was  charged,  it  was  our  duty  to  give  the  names  and  we 
would  present  tliein  and  that  Avould  end  our  business  as  far  as 
we  were  concerned. 

Q.  You  announced  this  thti  day  before  hand,  and  told  them 
that  it  would  be  brought  up  the  next  day  ?  A.  I  cannot  say  it 
was  just  a  day.  But  I  gave  notice  tluit  each  one  could  think 
over  the  matter — that  they  could  go  home  and  think  over  it. 

Q.  Did  any  of  die  colored  men  or  any  other  man  on  the 
^and  jurj'  profess  to  have  any  information  in  reference  to  the 
iieath  ol  CHitlaw,  and  ask  witnesses  to  be  sworn  on  that  sub- 
ject? A.  No,  sir.  I  palled  on  Abraham  Boyd,  who  %vasa 
colored  man  in  Graham,  and  a  very  intelligent  man,  and  told 
liim  that  he  must  answer  for  Gmham,  that  I  would  answer  for 
Company  Shops,  and  tliai;  tJ^  otl^ers  aroimd  must  do  the  same 
thing. 

Q-  Al)ral!iani  Bojxl  was  a  colored  man,  was  a  member  of  the 
grandjury living  in  tlie  town  of  Graham?  A.  Yes,  sir,  and 
Peter  EufHn,  also  a  colored  man,  and  a  8er\'ant  of  Judge 
Unffin,  was  anotlier  one. 

Q.  Peter  was  on  the  grand  jury  ?    A.  Yes,  sir. 

Q.  This  was  Peter  £iiffin  and  not  Aleck  /    A.  Y^^  ^. 
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Q.  Peter  did  not  become  a  soldier  iii  the  war  ?  A.  Xo,  sir, 
not  to  my  knowledge. 

Q.  You  remember  si>eakiiig  to  both  these  colored  members 
of  the  grand  jury,  Peter  Eviffiii  and  Abraham  Boyd  f  A.  I 
don't  know  that  I  told  Peter  Kuffin,  but  I  know  I  told  Abra" 
ham  i>oyd,  because  he  lived  close  by. 

Q.  Abraham  made  no  motion  on  the  subject,  and  did  not 
communicate  to  the  grand  jury  that  he  had  any  reason  to  sus- 
pect any  person  of  the  nuu-der  ?  A.I  took  them  as  they  were 
sitting  on  the  grand  jury  each  oue  by  one,  and  asked  them  if 
they  had  anything  to  present  I  would  make  a  note  of  it. 

Q,  There  was  no  motion  made  by  any  man  to  institute  pro- 
ceedings as  to  the  death  of  Outlaw  ?     A.  No,  sir. 

Q.  Mr.  Bulla  was  the  regular  solicitor  at  tlie  court  f  A. 
Yes,  sir. 

Q.  lie  sent  in  a  number  of  indictments  of  various  kinds? 
A.  lie  sent  some,  I  don't  now  remember  how  many,  but  I 
remember  one  or  two, 

Q.  You  remember  one  against  Allen  Paisley  and  two  other 
negroes  f     A.  Yes,  sir. 

Q.  They  were  charged  with  whipping  Henderson  Coble  I 
A.  Yes,  sir. 

Q.  A  true  bill  was  found  againat  them,  and  the  case  ditposeil 
of  at  that  term  ?     A.  Yes,  sir. 

Q.  Do  you  know  in  the  case  of  anotber  colored  man  where 
a  bill  was  preferred  against  him  for  a  capital  crime  and  he  wa» 
convicted  ?     A.  Yes,  sir^  Tai-pley, 

Q.  He  was  convicted  and  executed  f  A-  I  heard  be  wa» 
executed — that  is  my  impression. 

Q.  Your  body  found  a  tnie  biU  agahist  him?  A.  Yes,  eir- 
•    Q.  For  this  very  heinous  crime  ?    A.  Yes,  sir* 

Q.  Do  you  know  whether  he  was  an*e»ted  in  due  ooqum  ot 
law,  and  not  by  a  mob  ?    A.  Yes,  air* 

Q.  That  occurred  in  the  neighborhood  ot  Company  Shop^-— 
this  horrible  crime?    A.  Yes,  sir. 

Q.  How  long  before  the  court  sat  wlueb  tided  Idokl    A.  1 
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^o  not  remember,  it  may  have  been  two  montbB,  it  may  have 
^^€n  three.     I  did  not  charge  my  memory  with  it. 

Q.  Was  any  violence  done  to  him  nntil  he  was  regularly 
^^led  and  executed  according  to  law  ?  A.  Xo,  Bir.  I  think  he 
^^ad  been  tried  betore  I  heard  of  tlio  crime.  I  mean  l»v  the 
Magistrate. 

Q.  He  was  examined   and   committed   bv  the  mnijibtratc  i 

Mr.  BOYDEN.  The  witness  does  not  know  anything 
abont  that. 

A.  I  do  not  know  of  my  own  knowledge* 

Q.  You  told  U8  about  these  investigations  and  jiroccedings 
in  the  grand  jur}\  Was  there  any  instance  in  which  the  grand 
jiirvj  where  there  was  sufficient  evidence,  failed  to  find  a  true 
bill,  or  make  a  presentment?  A.  I  think,  it  anything,  it  was 
the  other  way.  I  think  we  put  in  too  many.  If  we  erred  at 
all,  we  erred  that  way.  My  object  was  to  put  a  stay  to  crime, 
and  I  thought  it  was  the  object  of  all  the  others. 

Q.  Did  you  see  these  soldiers  that  Kirk  had  at  Graham 
while  they  were  there,  before  going  to  Salisbury,  and  after 
they  returned  from  Caswell  ?  A.  I  do  not  know  whether  it 
was  before.     I  saw  them  at  Graham  while  they  wore  encamped, 

Q.  Had  they  prisoners  at  the  court  house  i  A.  Yes,  sir — 
at  least  I  tliink  thev  had.    I  saw  the  iniard.    It  was  on  Sundav. 

Q.  Describe  to  the  court  what  was  the  behavior  of  these 
men — ^where  did  they  encamp?  A.  Their  camp  was  east  ot 
tlie  jail  and  south  of  Mr.  Clapp's  hotel. 

Q.  Is  that  a  public  square,  or  is  it  an  open  space  ?  A.  It  is 
an  open  s<iuare. 

Q.  An  open  lot  ?     A.  Yes,  sir. 

Q.  It  fronts  the  hotel  in  the  place  ?    A.  Yes,  sir. 

Q.  It  is  not  very  far  from  the  house?     A.  It  is  close  by. 

Q.  Describe  to  the  court  how  these  men  behaved  themselves 
as  to  decency  in  the  public  place  in  the  principal  town  in  the 
county  /  A.  I  do  not  think  they  were  very  well  behaved.  It 
was  Sunday  moniing  I  went  down.  Will  you  allow  me  to  tell 
how  I  liappened  to  be  there ! 
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Mr.  BOYDEN.     It  does  not  make  any  difterence. 

The  WITNESS.     While  I  was  there  they  were  preparing 
tlieir  toilet  for  Sunday. 

Bv  the  Chief  Justice. 

Q.  What?     A.  Washing  for  Sunday. 

Q.  Fixing  np  ?  A.  Yes,  sir,  for  Sunday.  That  is  what  I  took 
it  for. 

By  Me.  Graham,  [resuming]. 

Q.  You  were  in  the  hotel  i  A.  I  was  sitting  at  the  hotel 
piazza  just  acToss  the  street,  only  the  width  ot  the  street  be- 
tween us. 

Q.  State  what  you  saw  there  on  the  part  of  these  soldiers! 
A.  I  didn't  see  anything  except  I  thought  they  were  not  good 
in  their  manners  in  so  public  a  place.  Thei*e  was  preadiing 
and  jilaying  c^irds  at  tlK3  same  time. 

Q.  In  the  ciini})  ?     A.  Yes,  sir. 

Q.  Some  people  attending  to  that  and  some  people  playing 
cuds?     A.  Yes,  sir. 

(J.  Did  you  see  anything  of  the  men  stripping  themselves/ 

Mr.  BOYDEX.     That  is  a  leading  question. 

Mr.  GRAHAM.     Perhaps  it  is.     I  did  not  intend  it. 

Q.  Describe  what  you  saw  in  that  way,  if  anything/  A.  I 
only  saw  them  undress  riA  if  they  wanted  to  wash  their  necks. 

Q.  Pull  their  shirts  oif  .^     A.  Yes,  sir. 

Q.  In  the  presence  ^nd  in  the  sight  of  ladies  or  anybody 
else  who  would  be  passing?     A.  Yes,  sir.     The  ladies  who  sat 
on  the  front  piazza  got  up  and  went  in  the  house.     The  lady 
of  the  house  called  my  attention  to  it. 
Bv  THE  Chief  Justice  : 

Q.  IIow  many  pulled  oft*  their  shirts?    A.  There  waa  not 
more  than  two  or  three. 

Q.  To  wash  their  necks  ?     A.  Yes,  sir.     And  they  seemed 
to  be  frolicking,  one  would  nm  after  another  around  the  tefnte. 

By  Mr.  Graham,  [resuming] . 

Q.  What  was  the  object.*    A.  I  don't  know  what  the  object 
was.     They  looked  as  if  they  had  put  themselves  in  Uiat  ecu- 
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on  to  get  ready  for  Sunday,  and  when  they  wore  in  tliat 
dition  somebody  eke  to  do  mischief  would  come  around 
jr  him. 

J.  In  that  state  of  nakedness  they  ran  around  the  tents? 
Yes,  sir. 

J.  Did  you  have  any  conversation  with  Burgen  in  regard  to 
esting  you  ?  A.  Yes,  sir,  a  colored  man  and  a  white  soldier 
It  to  the  house  alter  my  son.  I  went  and  started  after  them 
;r  they  had  taken  him.  They  came  and  told  me  that  I  had 
50  too.  I  told  them  all  right.  When  I  got  there  they  put 
under  a  tree  where  the  other  prisoners  were,  and  I  remained 
re,  I  suppose,  an  hour.  Col.  Burgen  then  came  down  and 
it  to  liis  tent,  and  after  coming  out  ashort  time,  he  hallooed 
know  if  Mr.  Moore  was  among  the  prisoners.  I  hallooed 
es."  lie  asked  me  to  step  over,  that  he  wanted  to  see  me. 
asked  me  what  I  was  doing  here.  I  said,  "  That  is  exactl}' 
at  I  want  to  know  myself."  lie  said,  "  Do  you  belong  to 
8  Kuklux  organization  f '     1  told  him  that  he  could  find  that 

1  as  he  had  found  it  out  by  the  othcrtt.  lie  said,  "  I  suppose 
'  have  made  a  mistake  in  arresting  you."  I  said,  "  I  would 
e  to  know  bv  what  authority  you  arrested  me."     Ue  said, 

got  a  dispatch  from  lialeigh,  this  morning,  to  arrest  you," 
d  he  pulled  a  paper  out  of  his  pocket  tis  if  to  read  it. 
hjected  to.]     lie  said,  "  I  believe  you  may  go  home,  you  are 

2  hardest  case  I  have  struck  vet." 

Q.  State  whetlier  or  not  this  negro  and  white  soldiers  were 

imiform  ?     A.  Yes,  sir. 

Q.  Did  they  curse  Mrs.  Moore  and  offer  any  indignity  ?     A, 

►t  of  my  own  knowledge.     I  did  not  hear  it.     I  was  out  in 

{  bam  or  lot  when  they  came  and  my  wife  sent  out  foi  me 

eome.    All  tliat  occurred  in  that  regard  was  before  I  got  to 

\  lioofie. 

J.  Was  anything  said  in  your  presence  after  you  got  back 

tlie  house,  to  her.^    A.  No,  sir. 

2.  You  Lived  at  the  Shops  and  you  had  an  opportimity  of 
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seeing  this  camp.     Kirk  passed  over  to  Yancep'ille  in  two  or 
three  daj'S,  did  he  ?     A.  Yes,  sir. 

Q.  And  Bergen  was  commandeiHn-chief  ? 

^f r.  BOYDEN.     Let  the  witness  tell  liiniself. 

Q.  State  whether  Burgeii  was  eonnnander-in-chief  at  that 
camp  generally  ? 

Mr.   BOYDEN.     Who  was  commander-in-chief.^     A.  It 
was  understood  that  Col.  Burgen  was. 

Q.  State  whether  or  not  you  saw  parties  going  out  and 
bringing  in  citizens  time  and  again  ? 

Mr.  BOYDEX.     That  is  a  leading  question. 

Mr.  GEAIIAM.     I  think  it  is  not  leading  to  enquire  wlietlier 
or  not  he  saw  such  things. 

The  CIIIEE  JUSTICE.  The  presiding  officer  thinks  tLc  , 
question  is  proper.  A.  I  saw  the  parties  going  out  and  I  sair^ 
parties  coming  in  with  prisoners.  As  to  whether  they  wei 
the  same  parties  that  went  out  I  could  not  say. 

Q.  Was  there  a  negro  in  the  squad  generally  ? 

Mr.  SMITH.  I  submit  that  that  is  not  a  fair  way  to  ask  the 
witness.  The  information  wanted  is  suggested  in  eveiy  ques- 
tion. 

Mr.  GH  All  AM.  I  onlv  ask  to  know  whether  there  was  or 
not?     A.  There  was. 

Q,  [By  the  Chief  Justice.]  Was  it  the  same  negro  ?  A. 
Nearly  invariably. 

Q.  Who  was  he  ?     A.  Alick  Ruffin. 

Q.  Was  he  in  the  imiform  of  a  soldier  ?  A.  He  was  unifonned 
as  the  others. 

Q.  Was  he  armed  with  a  musket  ?  A.  Yes,  sir,  sometime 
with  a  gun  and  sometimes  with  a  pistol.  When  he  would  go 
out  he  would  generally  carry  a  pistol.  I  only  saw  him  afe^ 
times  when  he  went  out. 

Q.  He  went  out  on  these  expeditions  with  a  pistol?  A* 
Yes,  sir. 

Q.  When  they  came  back  with  the  prisoners  was  he  tisaally 
armed  or  not  ?    A.  I  cannot  say  for  that.     I  did  not  go  out 
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^^ch  more  tlian  I  had  necessity  for.    1  liavc  seen  as  many  as 
^0  or  three  squads  come  in  and  sonic  three  or  four  goin*^  out. 
Q.  State  whether  you  were  present  Avlien  the  prisoners  were 
^Ursed  and  abuse  ? 

Mr.  BOYDEN.  That  (piestiun  assumes  tliat  they  were 
ahnscd.  A.  Only  once  andtliat  was  tlic  Sundav  that  the  writ 
of  /tohcajf  corpus  wjis  served  uix>u  Oolouel  Kirk. 

Q.  Did  you  go  along  when  the  writ  was  served  i     A.  \q^^ 
ftir.  Colonel  ^McAllister  and  mvselt  went  in  a  Ijuirirv  toi^etlier. 
Q.  Desc^ribe  that  scene  ?     A.  Wc  overtook  Kirk's  command 
about  two  miles  noith  of  [^nion  church  and  alxnit  ten  miles 
from  Company  Shops.     As  soon  as  we  overt04.»k  the  rearguard 
of  the  army  we  told  them  that  we  had  i)a]x?i's  for  Colonel  Kirk. 
They  said  we  would  have  to  wait  until  the  time  came  around 
to  rest  again.     We  told  them  that  it  was  very  hnportant,  that 
they  had  better  send  forward   and    let    the  Colonel  know 
there  were  important  papers  in  the  rcar  and  perhaps  he  would 
stop,  if  not  we  would  wait.     We  had  not  gone  very  far  when 
they  halted,  and  when  they  halted  we  drove  up  to  the  rear 
gnard;  and  the  gentleman  who  seemed  to  lie  in  command  just 
I     opened  the  rear  guard  and  we  drove  in  a  little  ])iece.    It  was 
very  warm  and  the  soldiei's  fell  out  on  each   side  of  the  road 
under  the  bushes  or  anything  that  would  protect  them.    In  a 
few  minutes  Colonel  Burgen — I  did  not  know  him  then — came 
forward  and  Colonel  McAllister  gave  him  the  papers.    He 
looked  at  them  and  told  him  he  might  come  forward.     I  asked 
him  if  a  man  could  watch  mv  mule  while  I  went.    He  said, 
"your  presence  is  not  needed  there."    While  he  was  gone  one 
of  the  soldiers  asked  another  if  they  liad  ever  seen  any  Ku- 
klnxes.    "  I  have  seen  one  "  he  said,  *'  I  see  one  now."     The 
oflker  asked  me  wliat  papers  had  gone  forward.    I  told  him  it 
was  a  package  of  papers  for  the  Colonel.    Ho  said  "By  God ! 
^  I  know  what  it  is,  it  is  a  reprieve  or  release  of  some  of  these 
*•  Ku-klnxes  we  have  got.    I  will  be  d — d  if  I  don't  get  one 
«  of  them  be£6re  he  gets  away  from  here,  if  it  is."    That  waa 
all  that  was  said. 
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Q.  Were  you  admitted  into  the  presence  of  Colonel  Brif 
.  A.  No,  sir,  I  did  not  move  except  to  turn  around  and  go 
back  home. 

Q.  Colonel  McAllister  after  having  an  interview  with  Kirk 
returned?  A.  He  got  into  the  buggy  and  we  turned  around 
and  went  back  home. 

Q.  Have  you  a  pretty  extensive  acquaintance  in  the  coun- 
ty ?  A.  Yes,  sir,  I  have  lived  at  Company  Shops  for  a  num- 
ber of  years, 

Q.  What  is  the  feeling  between  the  black  and  the  white 
people  there?     A.  I  think  it  is  good. 

Q.  I  mean  what  was  it  in  1869  and  1870  ?  A.  I  tliink  it 
has  always  been  good  generally,  speaking.  There  are  ex- 
ceptions. 

Q.  Is  there  any  resistance  to  the  law  in  that  part  of  the 
county,  that  you  have  heard?  A.  I  never  heard  of  any  such 
thing,  in  that  country. 

Q.  When  this  man  Corliss  undertook  to  bring  up  people 
before  the  magistrate,  charged  with  having  committed  this 
outmge  upon  him,  the  process  was  served  without  any  diffi- 
culty ?  A.  I  don't  know  anything  about  it  except  that  I  was 
nt  the  trial. 

Q.  At  the  trial  before  the  magistrate  the  parties  accused 
were  discharged  ?    A.  Yes,  sir. 

Q.  Is  there  another  magistrnte  in  your  district  besides  Mr. 
Faucett?    A.  Yes,  sir,  Mr,  Hardin. 

Q.  He  lives  in  the  toAvn  of  Graham  ?     A.  Yes,  sir. 

Q.  What  is  his  politics?  A.  He  is  understood  to  be  are- 
publican — or  an  old  line  whig.  He  used  to  be  known  by 
that. 

Q.  In  the  modem  divisions  he  is  understood  to  be  a  repub- 
lican ?    A.  Yes,  sir. 

Q.  The  two  magistrates  in  that  district  are  repuUicans? 
A.  They  are  understood  to  be  acting  with  that  party. 

Q«  Have  you  ever  kno^vn  them  to  fieiil  to  iflsue  a  warrant 
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^irhen  called  upon  by  any  man  claiming  to  be  injured  ?    A# 
Kg,  sir. 

Q,  When  the  soldiers  came  back  from  CasAvell  with  the 
jDrisoners  was  it  an  inulement  time  ?  A.  Yes,  sir,  it  was  very 
x-ainy. 

Q.  State  if  you  know  whether  or  not  there  was  a  disposi* 
tion  to  allow  the  prisoners  to  take  shelter  in  the  church  dnr- 
iug  the  rain  ?    A,  I  don't  know  it. 

Q,  Kirk  encamped  at  the  Shops  when  he  was  there  that 
t:ime  ?    A.  Near  by. 

Q.  And  moved  from  tliei'c  to  Graham  ?     A.  Yes,  sir. 

Cros^-Exmnmatiiyii . 
By  Mr.  Boydex. 

Q.  You  say  you  never  knew  one  of  these  magistrates  to  re- 
fuse one  of  these  warrants  when  asked  ?  A.  No,  sir,  I  never 
did. 

Q.  You  never  were  present  when  asked  for  ?  A.  For  these 
outi^ages  i 

Q.  Yes,  sir  2    A.  No,  sir. 

Q.  You  only  state  that  if  they  were  refused  you  know  noth- 
ing  about  it.  AVhcn  were  you  foreman  of  the  grand  jury  2 
^\.   The  spring  of  ISTO. 

Q.  When  you  were  on  the  grand  jury  you  instnicted  each 
^z>ne  to  ansAver  for  his  own  neighborhood  'i     A.  Yes,  sir. 

Q.  You  considered  that  the  duty  of  gi*and  jurors?  Had 
3rou  heard  ot  Outlaw's  death  i     A.  Yes,  sir. 

Q.  You  did  not  tliink  you  had  anything  to  do  with  investi- 
j^ting  the  facts  in   reference  to  his  death,  that  these  colored 
iiieu  must  attend  to  that  i     A.  I  did  not  refer  to  anything  par- 
'ticular. 

Q.  You  thought  that  if  there  was  anything  done  it  must  be 
on  the  suggestion  of  the  grand  jurors  from  Graham,  although 
you  had  heard  of  it  ?    A.  I  asked  every  body 

Q.  Had  you  heard  of  the  death  of  Puryear  2    A.  Yes,  sir. 

Q.  You  did  not  think  it  was  your  duty  to  take  any  step^ 
unless  Jkbe  men  came  forward  who  lived  in  tliat  section  and 
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complained — that  was  your  idea?    A.  TUat  was  the  only  step 
I  thought  I  could  take. 

Q.  That  was  your  idea  of  the  proi)er  course  ?    A.  YeS;  sir. 

Q.  llow  many  whippings  and  scourgings  liad  you  heard  of 
before  that  court  met — I  mean  in  that  county  ?  A.  I  have 
heard  of  several  but  I  can't  give  the  dates.  I  do  not  know 
when  it  was.     Some  were  before  and  some  since. 

Q.  You  had  heard  of  a  good  many  before  2  A.  I  had  heard 
of  a  boy  named  Joe  HaiTey. 

Mr.  GRAHAM.  If  tlie  counsel  are  allowed  to  prove  facts 
that  the  witness  has  heard  we  shall  expect  the  privilege  of  in- 
cpiring  what  he  heard  these  men  were  punished  for,  otherwise 
we  object  to  this  course  of  examination. 

Mr.  BOYDEN.  I  have  but  one  object,  Mr.  Chief  Justice. 
The  witness  says  that  he  was  foreman  of  the  grand  jury.  What 
I  propose  to  show  is  that  he  had  heard  of  scourgings  and  a 
number  of  them  and  he  did  not  think  proper  to  make  any  in- 
vestigation into  these  scourging,  but  satisfied  himself  by  in- 
forming the  colored  man  who  lived  at  Graham  that  he  must 
attend  to  matters  in  his  own  neighborhood  and  that  he  made 
the  same  statement  to  each  of  the  other  grand  jurors.  He  said 
he  did  not  think  it  his  duty  to  do  anything  further  than  that. 
That  is  the  very  point  I  have  been  seeking  to  get  oiit,  that 
although  he  had  heard  of  these  murders  and  scourgings  and 
other  offences  against  the  law  he  did  not  regard  it  as  his  duty 
as  foreman  of  the  grand  juiy  to  investigate  and  ferret  out  the 
perpeti'ators  at  all. 

Mr.  GRAHAM.  I  object,  Mr.  Chief 'Justic*e,  to  any  hearsay 
on  the  subject.  As  to  the  duty  of  the  witness  as  foreman  of 
the  grand  jury,  imless  he  had  reason  to  believe  that  particular 
persons  had  been  guilty  of  offences,  he  could  not  make  any 
examination  unless  somebody  came  and  iniormed  the  grand 
jury  that  such  things  had  taken  place  and  suggested  tjie  names 
of  witnesses  who  could  prove  the  fact.  In  such  a  cftse,  or  if  he 
had  been  aware  of  the  witoesoes  himself,  it  would  have  been  his 
duty  to  liave  instituted  an  examination.    They  must  hav« 
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somebody  before  tliem  to  give  evidence  on  which  to  base  their 

siotioii.     It  is  an  entirely  new  duty  of  a  grand  juiy  nowsnggest- 

<icl  W  the  learned  gentleman,  and  I  think  he  will  find  Inmself 

mistaken  in  his  conclusion  upon  a  little  reflection.     As  I  nnder- 

fritand  the  duty  of  the  grand  jury  to  be,  if  any  man  has  any 

reason  to  suspect  a  particular  ])ei'son  can  prove  a  crime,  it  ies 

their  duty  to  have  that  person  l)rought  before  them  to  give 

evidence.     Mr.  James  liullock,  of  Granville,  was  shot  down 

in  the  I'oad  within  the  last  foui*  veare,  and  from  that  day  to  this 

there  has  never  been  anv  discoverv  of  the  man  who  killed  him. 

What  would  the  grand  jury  of  Granville  have  to  do  with  that, 

unless  somebodv  comes   forward   and  savs  lie  has  reason  to 

Ixilieve  that  Mr.  I  hillock  was  ass;is&inated  by  some  particular 

person  in  order  that  they  may  institute  any  inquirv-. 

The  CHIEF  JUSTICE. "  The  i>residing  officer  is  of  the 
opinion  that  what  you  say  would  weaken  the  force  of  the 
ar<niment,  Jfe  thinks  the  counsel  have  a  rit^ht  to  cross-exam- 
ine  to  show  the  witness'  feelings  by  asking  him  whether  he 
had  heard  of  any  whipping  and  liad  any  evidence. 

Q.  You  live  near  Graham  (     A.  Yes,  sir. 

Q.  The  court  was  held  in  Graham  ?     A.  Yes,  sir. 

Q.  You  were  apprised  of  the  fact  that  Outlaw  had  been 
murdered  in  that  town  ?     A.  Yes,  sir. 

Q.  And  you  did  not  have  sununonefl  l)efore  you  a  solitary 
inhabitant  of  that  town  to  see  if  he  knew  of  anything  about  it  ? 
A.  No,  sir. 

Q.  You  started  no  investigation  ?     A.  No,  sir. 

Q.  You  heard  of  scourging  in  different  parts  ot  the  county  ? 
A.  I  heard  of  scourging  just  as  a  rumor. 

Q.  You  did  not  otter  to  start  an  investigation  into  any  one 
of  them?    A.  No,  sir. 

Q.  You  had  heard  ol  Puryear's  case  too  ?    A.  Yes,  sir. 

Q.  You  asked  no  particular  questions  about  that?  A.  No, 
«ir ;  we  were  perfectly  at  sea,  and  did  not  know  who  to  ask. 

Q.  Had  you  heard  of  Shoffner's  being  run  out  of  the  county  t 
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A.  I  had  heard  of  his  leaving.  I  did  not  know  that  he  had 
l)een  run  out. 

Q.  You  live  at  the  Shops  ?     A.  Yes,  sir. 

Q.  You  kno\T  of  Corliss  being  chastised  ?     A.  Ye&,  sir. 

Q.  Where  wei*e  you  that  night  i  A.  At  home,  I  suppose. 
That  is  where  I  usuallv  am. 

Q.  Did  you  hear  any  noise  that  night,  ajiy  outer}'  ?  A.  Xo, 
sir,  it  was  nearly  a  mile  from  wliere  I  live^ 

Q.  Did  you  know,  or  had  you  heard  about  a  large  number 
of  men  being  in  (Traham  and  disguised  in  these  Ku  Klux 
dresses  i     A.  Yes,  gir,  I  had  heard  oi  it  at  one  time. 

Q.  Did  vou  ever  offer  to  summon  anv])odv  to  endeavor  to 
lind  out  who  they  were  ?  A.  I  don't  know  whether  it  wa? 
before  I  was  on  the  grand  jury  or  afterward b. 

Q.  It  has  been  stated  thev  were  there  l)efore  Outlaw  was 
murdered  ?     A.  I  don't  remember. 

Q.  You  had  heard  of  it  ?  A.  I  liad  heard  of  their  being 
there  on  one  occasion,  hut  what  tinie  that  was  I   don't  know. 

Q.  If  it  was  before  vou  did  not  offer  to  start  anv  investiira- 
tion  as  to  tlie  fact  ?     A.  Xo,  mv. 

Q.  You  sav  vou  recollect  of  liiidini/  two  l)il]s  i  A.  I  don't 
recollect  how  manv. 

ft- 

Q.  I  was  under  tzc  inipresL^ion  that  you  said  yon  recollected 
of  findin;^:  two.     A.  There  mav  liave  been  manv  more. 

Q.  Do  you  remember  a  solitary  bill  loiuul  against  a  white 
man?     A.  Yes,  sir. 

Q-.  Who  was  it  i  A.  Xo,  I  v.'ill  not  say  that  a  ])ill  was  found. 
1  remember  a  presentment.  I  did  not  charge  my  memoiy 
with  it,  and  would  not  have  remembered  these  other  cases  it' 
they  had  not  been  prominent  cases. 

Q.  You  don't  know  whether  any  bill  was  found  against  a 
white  man.  A.  I  don't  know  that  any  one  was  sent  by  tlie 
solicitor. 

Q.  You  don't  remember?  A.  Unless  it  was  put  down 
"  colored,"  I  cannot  tell. 

Q.  Don't  you  know  that  it  is  always  stated  ^  colored  "  in  th 
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bilH    A.  No,  sir,  I  do  not,  because  it  is  the  first  time  I  had 
any  thing  to  do  with  one  of  them. 

Q.  Ton  had  heard  of  Corliss's  wliipping  before  you  were  on 
the  grand  jury?    A.  Yes,  sir,  I  was  present  at  the  trial. 

Q.  You  did  not  offer  to  investigate  that  ^    A.  No,  Sir. 

Q.  You  did  not  atteni]>t  to  iiml  out  who  fonmiittcd  the  oiit- 
rage?     A.  No,  sir. 

Q.  Although  you  were  present  at  t!ie  trial  before  the  magis- 
trate, and  heard  Corliss  sav  that  he  knew  the  men  ?  A.  He 
said  he  did  not  know,  but  that  he  was  safisiicd  who  they  were 
from  tlieir  size  and  voices. 

Q.  He  told  who  they  were?     A.  Yes,  sir. 

Q.  And  he  told  that  in  }>our  hearing?     A.  Yes,  sir. 

Q.  And  when  you  were  foreman  t)f  tliat  grand  jury,  you  did 
not  think  it  proper  to  investigate  that  iiiatter  at  all  ?  A.  The 
magistrate  had  discliai'ged  theni. 

Q.  I  am  not  talking  about  tlie  magistrate,  I  am  talking  abov.t 
your  duty  as  a  grand  juror.  You  lieard  Corliss  swear  that  he 
knew  the  men  who  came  there  disguised  and  whipped  him  ^ 
iV.  Yes  sir. 

Q.  Tie  said  who  they  were  i     A.  Yes,  sir. 

<J.  Did  they  ]>r<A'e  an  ixMI/i — that  they  were  somcwhei*e  else 
at  the  time?  A.  I  don't  know  whether  tlicv  proved  tliat  thev 
were  somewhere  else,  or  that  the  magistrate  thought  the  evi- 
dence was  insufhcieMt. 

Q.  You  don't  recollect  anv  testimouv  — onlv  that  this  man 
swore  they  were  there  disguised,  and  that  ho  was  satislietl,  from 
their  sizes  and  voices,  he  knew  them  ?     A.  Yes,  sir. 

Q.  Tlien  they  were  discharged  ?     A.  Yes,  sir. 

Q.  And  the  grand  jury  took  no  notice  of  the  matter?  A, 
No,  sir. 

Q.  [By  the  Chief  Justice.]  IIow  many  witnesses  were  swoni 
on  that  examination  ?  A.  Only  two,  I  think — Mr.  Corliss  and 
Mrs.  Corliss. 

Q.  Those  were  all  who  swore  f  A.  Those  arc  all  I  now  ic- 
member,  there  may  have  been  more. 
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Q.  Tlie  magistrate  would  not  bind  them  over  on  that  testi- 
mony?   A.  No,  sir. 

Q.  What  did  Mrs.  Corliss  swear  to  ?  A.  She  swore  posi- 
tively she  knew  one  of  them. 

Q.  [By  the  Chief  Justice.]  Did  the  defendants  have  any 
witness  ?  A.  Yes,  sir,  I  think  they  had.  I  did  not  charge  my 
memory  with  it,  I  never  expected  to  hear  of  it  again.  I  think, 
although  I  am  not  positive,  that  some  were  examined. 

Q.  If  there  was  anybody  you  cannot  remember  ?  A.  No, 
sir,  I  don't  remember. 

Q.  Did  Mrs.  Corliss  prove  that  slie  was  stnick  on  the  head 
witli  a  pistol  ?     A.  Yes,  sir. 

Q.  She  stated  that  positively  ?    A.  Yes,  sir. 

Q.  And  she  knew  who  did  it  ?  A.  I  had  forgotten  that 
fact  until  yoa  called  it  to  my  mind. 

Q.  Did  8hi3  show  the  place  where  she  was  struck  ?  A.  I  did 
not  see  it. 

Q.  Did  she  say  she  knew  the  person  who  struck  her?  A. 
Yes,  sir. 

Q.  Was  she  in  her  night  clothes  when  this  was  done  ?  A. 
Must  I  speak  knowingly 

Q.  What  she  swore  to  ?  A.  If  that  was  said  I  don't  re- 
member it. 

Q.  You  say  that  generally,  when  a  squad  went  off  or  came 
in  there  was  a  colored  man  with  them  ?  A.  That  is  what  I 
saw.     I  don't  know  how  it  was  when  I  was  not  there. 

Q.  I  undeiTBtood  you  to  say  that  you  saw  them  going  out  in 
two  or  three  cases  ?    A.  I  said  so. 

Q.  And  in  three  or  four  cases  coming  back  ?  A.  As  many 
as  that,  it  may  be  more,  I  only  speak  from  recollection. 

Q.  I  wish  you  to  state  whether  you  know  of  any  secret  or- 
ganization in  the  county,  I  don't  care  what  name  they  go  by  ? 
A.  I  do  not 

Q.  Have  you  ever  seen  any  one  disguised?  A.  I  never 
did. 
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Q.  Did  yoii  ever  see  one  of  the  disguises  they  put  on  ?  A. 
I  never  did. 

Q.  Wliat  political  party  do  you  belong  to  ?  A.  The  con- 
servative— at  least  I  act  with  it. 

Q.  I  understood  you  to  answer  the  question  when  you  were 
asked  about  tlie  feeling  between  whites  and  blacks  to  say  it  was 
very  good,  but  that  there  was  some  exceptions  in  reterence  to 
colored  men.     A.  There  were  some  exceptions. 

lie-Direct  Ream  Inaiion, 
Bv  Mr.  Graham  : 

Q.  When  you  acted  as  a  gi'and  juror  was  Corliss  in  the 
county  or  out  of  it?     A.  He  was  out. 

Q.  Your  superior  court  is  held  in  June  ?     A.  Yes,  sir. 

Q.  Corliss  and  his  wife  had  left  the  county?     A.  Yes,  sir. 

Q.  In  relation  to  these  two  cases  of  Outlaw  and  Puryear,  and 
that  of  Caswell  Holt — did  anybody  bring  anj^  information  to 
your  attention  ?     A.  Not  a  soul. 

Q.  Had  vou  anv  means  of  knowinjj:  about  it  ?    A.  None  in 
the  world. 

Q.  Did  you  have  the  means  of  knowing  anybody  or  any- 
thin<j:  about  any  of  the  cases  vou  have  been  asked  about  .^  A. 
Xone  at  all. 

Q.  Did  the  solicitor  ever  bring  you  in  a  bill  of  indictment 
or  did  he  c*ome  before  the  grand  juiy  and  call  your  attention  to 
anything  of  the  kind  f    A.  Yes,  sir,  he  did,  and  he  compli- 
mented the  grand  juiy  ;  he  sjiid  it  was  the  best  one  since  he 
had  been  on  the  circuit  as  solicitor. 
Mr.  1>0YDP]?S .     We  do  not  care  about  his  compliments. 
Q.  My  question  was  whether  the  solicitor  came  before  the 
^and  jury  and  called  attention  to  anything  which  you  failed 
to  notice  ? 

Mr.  BOYDEN.  We  have  no  objection  to  that. 
Q.  He  did  come  before  you?     A.  Yes,  sir. 
Mr.  BOYDEX.  We  do  not  want  anything  about  compli- 
■>xent8  given,    Wi5  understand  about  these  compliments — what 
Ley  mean. 
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Q.  I  ask  you  wlictlier  the  solicitor  came  to  the  grand  jury* 
during  the  session  and  called  attention  to  other  offenceB  that  h^  ' 
wished  them  to  investigate. 

The  CHIEF  JUSTICE.  I  understand  the  witness  to  say  he 
did. 

Q.  Did  YOU  attend  to  his  suggestion  in  every  matter  to  which 
your  attention  was  called?     A.  Yes,  sir. 

Q.  Was  there  any  information  laid  before  you  in  reference 
to  the  matter  of  Outlaw  and  Puryear  or  any  other  cases  of 
crime  that  you  failed  to  enquire  into  i     A.  None  whatever. 

Q.  You  say  that  the  solicitor,  about  the  time  you  concluded 
your  duties,  came  in  and  had  a  conversation  with  the  grand 
jury  'i     A.  Yes,  sir. 

ilr.  GRAHAM.  I  submit  Mr.  Chief  Justice  that  the  wit- 
ness is  at  libeity  to  relate  what  that  conversation  was.  The 
respondent  has  gone  into  the  secrets  of  the  grand  jury  room 
and  the  only  thing  they  have  found  to  object  to  is  that  the  so- 
licitor approved  of  the  proceedings  of  the  boiy.  They  say 
this  is  a  political  quari'el  and  they  are  determined  to  make  it 
out  so  ;  M'e  desire  to  show  how  a  republican  solicitor  regarded 
the  conduct  of  the  gi'and  jury. 

Mr.  BOYDEX.  AVe  sav  Mr.  Chief  Justice,  that  it  was  a 
manifest  dutv  of  the  foreman  of  the  li^rand  iurv,  as  Outlaw 
was  murdered  right  in  Graham,  to  have  sunmioned  every  nmn, 
woman  and  child,  white  or  black  l)efore  the  grand  jury  and  to 
question  him  or  her  on  the  sul)ject ;  that  as  the  offence  took 
place  right  tliere,  he  had  a  right  to  6usi)ect  that  some  one  in 
the  town  knew  it. 

The  CHIEF  JUSTICE.  That  will  l>e  compet^^nt  when  you 
come  to  comment  upon  the  witnesses'  testimony,  but  the  pre- 
siding ofKcer  is  of  the  opinion  that  the  managers  have  a  right 
to  show  that  the  solicitor  came  in  and  stated  that  he  was  sat- 
isfied -v^ith  their  action. 

Q.  State  what  Mr.  Solicitor  Bulla  said  on  that  occasion  ? 
A.  When  he  came  in  he  said  the  court  was  about  adjourned. 
TJie  grand  jury  held  on  a  little  longer  than  the  court    It  held 
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OB  a  day  after  the  judge  had  leit.  We  were  not  throngh.  lie 
-cuue  ji]i  to  let  us  know  where  lie  could  bp  found,  and  he  said, 
"  This  is  tlie  best  grand  jury  I  ever  had  on  the  circuit  since  I 
have  been  solicitor." 

Q.  That  was  Mr.  Bulla  ?    A.  Yes,  6ir. 

Q.  You  have  been  asked  in  regard  to  hearing  of  outrages  in 
the  county ;  you  say  you  have  heard  ^of  two  besides  that  of 
Outlaw's  and  Puryear's  .^  A.  Yes,  sir,  I  heard  of  Joe  Harvey's 
and  Caswell  llolt's. 

Q.  What  was  Caswell  Holt  said  to  have  l)ecn  whipj)ed  for— - 
du  you  know  whether  there  was  any  rci)(»rt/ 

Mr.  150YDEX.  The  question  is  outside  of  any  fact  of  tbat 
kind,  whether  the  grand  jury  should  i)rebent  a  man  for  such  an 


outrage 

The  CHIEF  JUSTICE.     Tlie  presiding  olKcei- thinks  tluit 
the  (j^uestion  is  caiTving  the  evidence  a  little  too  far. 

Mr.  GliAIIAM.  J  am  endeiivoring  to  rebut  wluit  was  said 
•on  the  otlier  side- 
Mr.  MERKIMOX.  It  is  competent  in  another  point  of 
view.  The  respondent  alleges  that  Ilolt  was  whipped  on 
accfjunt  of  liifi  political  affinities  ;  we  oifer  to  show  that  he  wa^^ 
whipped  on  account  of  his  stealing. 

The  CHIEF  JTSTICK.     Yon  cannot  call  that  out  with 
reference  to  the  conduct  of  the  M-itnev-^s  as  a  grand  juror. 

lit'^roHS  Exam u^  ntloti . 
Bv  Mk.  Smith. 

Q.  How  many  indictments  did  you  find  that  tenn  ?     A.  I 
<loii't  remember,  I  did  not  charge  my  mind  with  it. 

Q.  I  understood  von  to  sav  two  ? 

A.  There  were  two  that  I  remembered  because  thev  were 
rather  noted  cases. 

Q.  They  are  the  only  ones  you  do  remember  to  have  found 
at  that  term  ?    A.  Yes,  sir. 

He-Direct  Examination. 
By  Mr.  Graham. 

Or  You  passed  upon  all  tlie  bills  t\\Q  solicitor  sent  you  I    A. 
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Yes,  sir,  I  think  there  was  one  we  did  not.  That  wae  a  num 
lor  stealing  a  sack  of  flour  in  Lenoir  county — that  wag  a^inst 
a  white  man. 

Q.  Was  any  presentment  made  that  term  of  white  men  or 
black  'i  A.  There  was  a  presentment  made  there  for  Knkhixing 
but  whether  he  was  white  or  coloreil,  I  don't  know.  I  remem- 
ber of  writing  on  tlie  bill  that  way,  "  presented  for  Ku-kluxing.'^ 

Q.  These  three  men  Allen  Paisley,  Thompson,  and  Albright, 
you  found  a  bill  against  them  ? 

Mr.  BOYDEN.     You  have  gone  over  that  once. 

Mr.  GllAIIAM.     My  associate  thought  that  I  had  not. 

LUCIEN  H.  MURRAY,  a  wUims  caUedonlehalfofihe 
Managers^  helny  duly  sworn^  testified. 
By  Mr.  Merrimon. 

Q.  State  your  name,  place  of  residence  and  business  ?  A. 
Lucien  H.  Murray,  Graham,  a  merchant. 

Q.  State  whether  at  any  time  during  the  year  1870  you 
were  arrested  by  armed  men,  and  if  so,  under  what  circum- 
stances, and  what  was  done  with  you  ?  A.  On  the  27th  of 
July  I  returned  home.  I  had  left  home  on  the  26th  and  on 
the  27th  when  I  got  back  I  was  informed  by  my  employer — 
I  was  then  a  salesman — that  Col.  Burgen  had  been  there  on 
the  261h  to  arrest  me,  and  he  had  left  the  orders  for  me  to 
report  at  the  Shops  at  their  camp  the  next  morning.  As  soon 
as  I  got  home,  I  went  up  to  the  shops  and  into  the  camp  and 
reported  myself  to  Col.  Burgen.  He  then  ordered  me  under 
arrest.  I  was  then  arrested  and  kept  there  imtil  that  evening 
about  four  o^clock  before  he  said  anything  to  me.  He  then 
called  me  to  his  tent  and  said  that  he  had  nothing  against 
me  only  as  a  witness,  and  he  asked  me  in  regard  to  the  Ku- 
klux  being  in  town  on  the  night  Wyatt  Outlaw  was  hung, 
and  I  told  him  all  I  knew  about  it. 

Q.  [By  Mr.  SMirn.]  State  all  you  said  ?  A.  I  told  him  all 
I  knew  about  it,  that  that  night — some  time  in  the  night — I 
did  not  know  the  hour — I  was  awakened  up  by  hallooing  iu 
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the  street.  I  raised  up  from  my  bed  and  looked  out  of  tlio 
Mnndow  and  saw  no  cause  for  the  fuss — I  saw  no  person  at  all 
and  I  laid  down,  though  I  did  not  sleep — but  I  am  too  fast — I 
remarked  to  a  young  man  who  was  sleeping  with  me,  what  all 
the  fuss  was  al>out.  He  said  he  did  not  know.  He  said  "  I 
suppose  it  is  the  boys  after  the  breaking  up  of  the  show." 
There  had  been  a  little  bear  show  down  at  Mr.  Hmiter's.  In 
a  short  time  after  that  I  heard  horses  on  the  street  and  I  raised 
up  again  and  looked  out  of  the  window  and  I  saw  two  men 
riding  down  the  street  and  stop  under  a  tree  near  where  I  was 
sleeping  and  they  stayed  there  a  short  time.  After  a  shoit 
time,  there  was  a  vehicle  of  some  kind  came  up  the  street — I 
suppose  it  came  up  street — and  they  drove  across  under  that 
tree.  As  the  vehicle  came  up,  these  two  men  on  horse  back 
rode  oft'  East  street,  then  the  bugg}'  passed  through  in  the  same 
direction.  Burgen  insisted  that  I  knew  more  than  that.  I  told 
him  I  did  not,  that  that  was  all  I  knew.  He  then  remarked, 
"  If  you  don't  tell,  1  will  break  your  damned  neck  to-night.'^ 
I  remarked  that  I  knew  nothing  more.  He  said  "  Go  back  to 
your  prison,  &ir."  I  went  back  into  the  prison.  That  night 
iKJtween  one  and  two  o'clock,  or  about  that  time,  he  come  to 
my  tent,  where  I  was  sleeping,  with  a  candle  in  his  hand.  I 
was  not  asleep  at  the  time  but  I  raised  my  head  and  he  remark- 
ed "  Is  that  vou  Murray  ?"  I  said  ''  Yes,  it  is."  He  then 
walked  back  to  his  tent  and  in  a  short  time  he  come  back  with- 
out any  light  and  touched  me  on  the  foot.  He  said  "  Get  up 
and  come  out."  I  said,  "  Very  well."  He  spoke  to  me  very 
low.  Said  I,  "  Can  I  put  on  my  shoes."  He  said,  "  No,  you 
will  not  have  any  use  for  them  long."  I  got  up  and  went  out 
and  he  took  hold  of  me  and  led  me  into  his  tent. 

Q.  Without  your  shoes?  A.  Yes,  sir,  in  my  stocking  feet. 
When  we  got  into  the  tent  there  were  three  men  with  pistols. 
lie  sat  down  and  he  said,  "  You  must  tell  me  all  you  know 
about  the  Knklux."  I  said,  "  I  don't  know  anything  about 
them."  He  said  "  You  are  telling  me  a  d — d  lie"  or  "  You 
are  a  d— d  liar,"  I  have  forgotten  which,  but  I  know  that  the 
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*'  d — d  He  "  was  passed.  I  told  liim  that  I  did  not  know  any- 
thing about  it.  Then  he  asked  me  if  I  did  not  see  Adolpli 
Moore  tie  the  rope  around  Wyatt's  neck.  I  told  him  that  I 
didn't  see  anyhody  I  could  recognize  that  night. 

Q.  By  "Wyatt"  he  meant  Wyatt  Outlaw  ?  A.  Yes.  sir,  I 
told  him  that  I  could  not  reeo'2:nize  anvbodv  that  nitjht.  lie 
said  "  Xone  of  your  d — d  lies."  Then  he  got  up  and  taking 
his  pistol  he  put  it  at  my  breast  and  the  other  three  men  did  the 
same.  Kour  pistols  were  presented  at  my  l)reast  and  cocked, 
and  lie  told  me  that  thev  would  'M)l(»w  mv  d — d  heart  out 
*'  if  1  (lid'nt  tell."  I  told  him  that  I  knew  nothinir  about  it. 
lie  then  demanded  a  confession  an<l  asked  me  if  I  was  a  Ku- 
kliix.  I  told  him  I  was  not.  lie  said  1  nmst  confess  or  lie 
would  *'  blow  mv  heart  out."  I  said  '*  I  have  no  information,— 
J  ha-. e  nothing  to  confess.''  He  said  '*  J^itton  and  HofucTi 
couhl  not  confess  anything  until  they  got  a  ro]>e  around  their 
necks  and  then  thev  could  tell  about  it,  and  vuu  must  do  it.''  I 
made  no  reply.  He  ])icke(l  up  a  rope  under  the  l)ed  andjmtit 
aroinul  mv  neck  and  carried  me  out  sevcnty-tive  or  one  him- 
dred  yards  to  a  tree  and  threw  the  rope  over  the  limb. 

Q.  Did  the  other  soldiers  go  with  you?     A.  The  four  were 
along. 

Q.  Armed?     A.  All  armed  with  pistols.     We  went  out  to 
the  tive  and  the  rope  was  thrown  over  tiie  limb  and  then  l»e 
asked  me  if  I  was  readv  to  make  mv  confession      I  told  him 
I  had  no  confession  to  make,  that  I  knew  nothing  to  confess. 
He  then  drew  me  up  and  held  me  tliere  a  little  time — not 
very  long,  and  (hen  let  me  down.     The  same  confession  wM 
t^till  demanded,  if  I  saw  Moore  put  the  rope  around  Wyatts 
neck.     I  told  him  I  did  not.     He  then  said   "If  vou  don't 
confess  I  will  break  your  d — d  neck,"  and  he  again  took  hold 
of  the  rope  and  then  he  drew  me  up.     How  long  he  held  me 
there  I  don't  know  but  I  soon  became  unconscious.     On  be- 
ing let  down,  I  was  unable  to  stand  and  could  not  speak  or 
unything  else.     "When  I  came  to  I  was  sitting  against  the 
tree  with  the  militia  on  each  fiide  of  me  rubbing  me.    My 
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^irms  \7ere  untied,  and  the  rope  was  taken  off  my  neck.     Af- 
ter I  got  so  I  could  talk  and  stand  up,  the  confession  was  still 
demanded.    I  again  told  him  that  I  had  no  confession  to 
>  Hake,  that  I  knew  nothing  to  confeRS.     lie  then  said  to  the 
Qorgeant,  "Iliuig  him  on  to  that  limb  until  eight  o'clock  to- 
**  morrow  morning,  and  then  cut  him   down  and  bury  him 
**  under  the  tree  on  which  ho  ifi  hung."     He  said  '*Mr.  Mur- 
ray, if  you  have  an\ tiling  to  say  I  give  you  permiKsion  to 
8peak.''     I  just  remarkod   '*  All  1  have  to  say  to  you  is  that 
**  when  vou  hau^i^  me  dead  vou  have  iust  three  more  dav«." 
A  pistol  was  then  put  to  my  bn^ast  again — the  four  pistols  as 
well  as  I  recollect — and  he  asked  me  an  explanation  of  the 
words  I  used — what  1  meant.     I  said  "You  mav  live  if  you 
"  hang  me  until  to-morrow,  but  J  will   not  insiu'c  you  for 
'•  m<»rc  than  three  days.''     He  then  stopped  awhile  and  folded 
Iiis  arms  and  said  "  Si'rgeant  take  him  back  to  his  <]uarters.'' 
Then  he  said  to  me,    *'  I  will  give  you  till  ten  o'clock  to-mor- 
'*  row  to  make  vt>ur  cont'ecsion  ;   it*  vou  don't  i^ive  it  bv  that 
**   time  1  will  take  vou  out  and  kill  you  dead."     He  then  told 
iiic  that  I  should  say  notliing  about  what  hail  ]iassed — he 
«i.^id  if  you  ever  divulgi'  what  has  j)assed  here  t(vnight  ]  will 
l^ill  you  on  sight.     I  sai:.l  ''xi-vy  well,"  and  I  walked  back  to 
^ii  v  cam]).     Ot   course  i  never  said  anvthinir  about  it  until  I 
^^*iis  released. 

().  Where  were  vuu  released^     A.  Salisburv. 

Q.  Ijv  whom  I     A.    \W  Judi^e  Drooks. 

Q.  How  long  were  you   kei)t  in  custody  t     A.  I  was  kept 
*"»-Dm  the  27th  (»f  Julv  until  the  VMi  ot*  Aui^aist. 

Q.  Where  were  you  kept?     A.  At  the  IShops  a  part  of  the 

^itne,  until  Wednesdav  before  election.     On  Wednesday  m'lrht 

•>iiforethe  election,  Col.  Hurgen  told  me  that  he  should  give  mo 

*^  parol  to  i*eport  to  his  camp   the  next   morning  to  come  to 

Iliileigh.     Col.  Albright  was  there  and  he  insisted  on  prolong- 

h\g   the   time  until    Friday    morning.     Col   Burgen   did   so, 

and   he  told  me  I   could   remain  home  on  Thiu'sdav,  and  to 

report  to  him  on  Friday  morning.     Friday  moniing  came  and 
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I  did  so.  I  was  then  sent  to  Kaleigli  under  guard,  and  after  I 
got  here  we  were  turned  over  to  Col.  Clarke.  Col.  Garkedid 
not  keep  us  under  guard,  but  he  told  us  to  stay  around  int 
National  hotel  until  called  for.  I  stayed,  I  think,  two  day% 
when  I  was  called  up  before  him,  and  1  went  tlirough  some 
kind  of  an  examination. 

Q.  liefore  whom  ?    A.  Before  Col.  Clarke. 

Q.  At  the  hotel  ?     A.  Xo,  sir,  in  the  capitol. 

Q.  What  part?     A.  One  of  the  rooms  here. 

Q.  The  governor's  office  ?  A.  I  suppose  not — I  don't  know 
what  office  it  was. 

Q.  [By  the  Chief  Justice.]  What  comer?  A.  That  comer, 
[pointing  to  the  east.] 

Q.  On  the  lower  floor  ?     A.  Yes,  sir. 

Q.  Who  was  in  there  besides  Clarke  ?  A.  Col.  Clarke  and 
his  adjutant  were  all  who  were  in  there. 

Q.  Who  was  he  ?  A.  I  don't  know,  I  think  his  nanie  was 
Parker.     I  may  be  mistaken  about  his  being  his  adjutant 

Q.  Who  examined  you  ?  A.  Col.  Clarke  went  through  with 
the  examination. 

(J,  What  was  done  with  you  then  ?  A.  lie  asked  me  about 
the  KukliLX,  but  I  knew  notliing,  and  could  not  tell  him  any- 
thing. 

CJ.  He  asked  you  about  the  Kuklux  ?     A.  Yes,  sir. 

Q.  And  you  told  him  you  knew  nothing  about  them?  A. 
Tliat  I  knew  nothing  about  them. 

Q.  Did  he  make  any  throiits  i  A.  No,  sir,  I  was  treated 
very  kindly  wJiile  in  his  custody. 

Q.  AVhat  did  he  do  with  you  ?     A.  He  then  paroled  me. 

Q.  What  became  ot  you  then  ?  A.  I  then  went  liome^ 
went  back  to  Graham  and  remained  there,  and  liad  to  report 
to  Col.  Burgen  every  da^*. 

Q.  Until  you  were  taken  before  Judge  Brooks?  A.  li^^" 
I  was  carried  before  Judge  Brooks. 

Q.  You  were  not  carried  to  Caswell  ?     A.  No,  sir. 
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Q.  Did  you  see  iniicli  of  the  troops  while  you  were  in  prison 
'lere/     A.  Yes,  sir. 

Q.  Describe  them  to  the  court,  their  behavior,  disciphne 
ad  intelligence  ?'  A.  Their  discipline  wtxs  very  bad  ae  sel- 
lers. It  did  not  seem  as  if  tliey  had  any  respect  for  the  ofli- 
3r8  at  all. 

Q.  What  was  the  grade  of  intelligence?  A.  I  don't  think 
am  capable  of  judging  of  tliat,  but  I  think  tliere  was  very 
ttle  intelligence  about  them. 

Q.  Were  they  orderly  or  disorderly  ?  A.I  don't  know  as 
>  that. 

Q.  Have  you  any  acquaintance  with  the  troops  ?    A.  Yes, 

T. 

Q.  You  have  been  in  the  army  f    A.  Yes,  sir. 

Q.  Did  these  troops  behave  like  soldiers  at  all  ?  A.  No, 
r,  they  did  not  behave  as  we  used  to  have  to  behave. 

Q.  State  whether  you  saw  many  persons  brought  to  the 
imp  ?     A.  Yes,  sir,  I  saw  a  good  many  brought  into  camp. 

Q.  Who  brought  them  there  ?  A.  They  were  brought  in 
nder  guard. 

Q.  Squads  of  soldiers  with  them  ?     A.  Yes,  sir. 

Q.  What  persons  were  along — what  was  their  color  ?  A. 
)o  you  mean  the  guard  ? 

Q.  Were  some  white  and  some  black  when  they  came  in  ? 
I.  Yes,  sir,  as  a  general  thing  they  took  one  or  two  blacks 
fith  them  on  their  raids. 

Q.  Did  they  say  they  went  on  raids  ?  A.  I  mean  when 
hey  went  out  to  get  men. 

Q.  Did  the  soldiers  say  they  were  going  on  raids  ?  A.  No, 
ir,  I  don't  know  as  they  did. 

Q.  They  generally  took  one  or  two  black  men  with  them  ? 
I..  Yes  sir. 

Q.  What  was  the  usual  sized  squads  who  went  out  ?  A. 
^ey  were  diflFerent  sizes — sometimes  ten  or  fifteen,  and  some* 
^€8  not  so  many. 

Q.  Were  they  armed  ?    A.  Yes;  dr. 
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Q.  You  saw  these  sqads  depart  and  return  ?    A.  Yes,  ar. 

Q.  When  they  returned  tliey  brought  persons  with  than? 
A.  Yes. 

Q.  AV  hat  number  of  persons  do  you  think  yon  saw  in  ens' 
tody  2  A.  I  don't  know,  there  was  at  one  time  thirty  or 
forty — about  that  number. 

Q.  I  understand  you  to  say  that  Burgen  aiTcsted  you !  A. 
Yes,  sir. 

Q.  Did  lie  curse  you  after  you  were  discharged  ?  A.  Do 
you  mean  after  I  was  discharged  by  Judge  Brooks ! 

Q.  Yes.     A.  Xo,  sir,  I  never  saw  him  aftenvards. 

Q.  Do  you  know  whetlier  they  lianged  anybody  else?  A. 
I  did  not  see  them. 

Q.  lie  told  you  who  had  been  lianged  ?  A.  Yes,  sir,  Kogers 
and  Patton,  and  he  said  they  could  not  tell  anything  until  they 
were  hanged  and  then  they  could  tell  it  all. 

Q.  Did  they  have  you  in  prison  at  the  court  house  at  Gra- 
ham ?     A.  Xo,  sir,  I  was  then  on  parole. 

Mr.  SMITH.  We  do  not  admit  that  what  was  tliere  sjud  i? 
competent  evidence — the  tact  that  any  other  pereons  had  been 
thus  treated.  We  object  to  the  statement  if  it  is  intended  as 
evidence  of  the  maltreating  of  these  others  ])er^ons. 

Mr.  GRAIIA^L  It  is  an  adiiiission  bv  Buro:en  that  he  had 
hung  two  other  men. 

Mr.  SMITH.  Wc  o])ject  to  that  as  evidence  of  the  fact. 
We  admit  it  mav  bo  received  in  connection  with  the  treatment 
of  this  prisoner  but  not  as  truth  of  the  facts  stated  in  the  con- 
vei*sation. 

The  CHIEF  JUSTIP].  The  presiding  officer  thinks  it  is 
competent  with  the  view  of  showing  that  Burgen  was  tryii^? 
to  scare  the  witness. 

Mr.  SMITH.     But  not  as  evidence  of  the  fiicts  stated. 

Q.  Did  you  know  any  of  the  black  men  there  ?  A.  I  kn^^ 
some  of  them. 

Q.  Who  were  they  ?  A.  I  knew  one  named  Hark  Biiffi"' 
another  was  named  Aleck  Ruffin.    There  was  one  by  the  nsxao 
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of  Travis  Eiiffin,  one  by  the  name  of  Alfred  Bamliill,  and 
another  by  the  name  of  I^evi  Dickey.  Tliose  are  all  I  know. 
I  know  there  were  some  others  that  belonged  to  the  camp  after 
I  was  paroled. 

Q.  Who  were  they  ?    A.  Dick  IluixUe,  Allen  Freeland  and 
Dan  McAdam. 

Q.  Did  you  ask  Burgcn  by  what  authority  he  had  arrested 
you,  at  any  time  ?     A.  1  don't  recollect  that  I  did. 

Q.  You  had  committed  no  offense  ?     A.  Xo,  sir. 

CrosS'Kca  tn  hiatlo?) . 
Bv  Mr.  BoYDKN. 

Q.  Are  you  a  relation  of  the  former  sherift*  of  Alamance  ? 
A.  No,  sir. 

Q.  You  live  in  Graham  i     A.  Yes,  sir. 

Q.  You  were  there  the  night  Outlaw  was  murdered  ?  A. 
Yes,  sir. 

Q.  And  you  heard  a  voise  ?     A.  Yes,  sir. 

Q.  You  rose  up  and  went  and  looked  out  of  the  window  ? 
A.  Looked  out  of  tlic  window  from  the  l)ed. 

Q.  You  saw  no  cause  for  the  disturbance  i    A.  Xo  cause. 

Q.  Afterwards  you  heard  a  noise  again  ?     A.  Yes,  sir. 

Q.  You  looked  out  and  saw  two  men  and  you  heard  a  vehicle 
drive  along  ?     A.  I  saw  tliat  too. 

Q.  Was  it  a  top  buggy  ^  A.  I  don't  know  whether  it  was 
a  buggy  or  not  but  it  was  a  top  vehicle. 

Q.  They  were  about  how  near  the  tree  where  this  man  was 
hung?     A.  It  was  thirty  or  f(n-ty  yards  from  that  place. 

Q.  And  they  drove  olf  i!     A.  Yes,  .sir. 

Q.  Did  they  go  towards  the  place  wliere  the  body  was  found  i 
A.  Xo,  sir,  tliey  went  directly  from  it. 

Q.  When  they  came  along  did  they  come  as  if  they  were 
coming  from  where  the  body  was  ?  A.  This  noise  was  some- 
time after  I  heard  the  hallooing.  There  was  no  fuss  on  the 
street  except  the  horses  when  I  saw  these  men. 

Q.  Which  way  were  these  men  coming — ^the  body  was  hung 
on  West  street — were  they  coming  from  West  street?     iV.  "^o, 
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8ir,  they  were  coming  from  the  appearance  of  the  noise  dow — n 
Nortli  street. 

Q.  What  time  of  tlie  night  was  this?    A.  I  snppose  it  w«r»8 
twelve  or  one  or  two  o'clock. 

Q.  Did  you  hear  any  gims  fired  ?    A.  No.  sir,   I  heard  im  -o 
gims. 

Q.  When  yon  got  up  in  the  morning  did  you  see  this  body    -? 
A.  Yes,  sir. 

Q.  Did  you  look  to  see  which  way  the  vehicle  went  ? 
No,  sir,  it  was  raining  the  next  morning. 

Q.  You  did  not  try  to  ti'ace  that  out  ?     A.  No,  sir. 

Q.  You  did  not  try  to  do  it  ?     A.  No,  sir. 

Q.  Was  there  an  appeamnce  as  it  there  had  been  a 
many  horses  in  town  I     A.  I  cannot  say  as  to  that.     It  wa 
very  late  that  morning  when  I  got  up,  and  tliere  had  been 
good  many  people  around  the  tree.     I  saw  some  horses 
tliere. 

Q.  Did  you  see  any  men  disguised  in  Graham.^    A.  No^'     ? 
sir. 

Q.  How  were  these  men  dressed  you  saw  that  night  f    A 
They  looked  as  if  they  were  in  black.     They  were  not  in  white-:::^^* 
I  know  ;  if  they  had  been  I  would  have  noticed  it. 

Q.  Was  there  any  effort  made  that  morning  to  search  an( 
find  out  who  was  connected  with  that  hanging  ?    A.  Not 
I  know  of. 

Q.  What  sort  of  a  man  was  Outlaw — was  he  a  well  behaved 
man  f    A.  As  fiir  as  I  know  he  was. 

Q.  There  is  nothing  against  him  tliat  you  know  of  ?     A.       — 
Nothing  that  I  know  of 

Q.  Had  he  been  in  any  office  in  that  county?    A.  Yes,  sir.      -^  * 
Q.  What  office  had  he  held  ?    He  had  been   town  commis-      ^*' 
sioner. 

Q.  Have  you  any  knowledge  of  any  secret  political  organ-  ^ 
ization  in  the  county  by  whatever  name  it  may  be  called  t  A.  '^ 
I  don't  know  anything  of  my  own  knowledge. 
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Q.  Have  you  heard  any  persons  admit  they  belonged  to  it  ? 

Mr.  GRAHAM.    We  object  to  the  question. 

Mr.  BOYDEX.  We  don't  ask  with  a  view  of  having  those 
statements  of  tlie  witness  taken  as  evidence.  We  wish  to  find 
out  in  order  thiit  wc  may  send  for  them. 

The  CIUEF  JUSTICE.  The  presiding  officer  thinks  the 
fjuestion  is  not  eomi)etent. 

Mr.  BOYD  EX.  *  I  do  not  offer  it  as  any  evidence  of  the 
tact. 

The  CHIEF  J  USTICE.  There  is  no  rule  by  which  a  party 
-can  fish  out  evidence  in  that  way  unless  he  goes  to  the  witness 
after  lie  has  left  the  stand. 

Q.  You  have  never  seen  anybody  disguised?     A.  No,  sir. 

Q.  And  you  have  never  seen  any  of  the  disguises  ?  A.  I 
never  did. 

Q.  Do  you  know  nnything  about  Puryear  ?    A.  I  do  not. 

Q.  You  did  not  see  his  b(Kly  ?     A.  Xo,  sir. 

Q.  Did  you  ever  see  anybody  with  marks  on  where  they  had 
been   scourged  ?    A.  X'^o,  sir, 

Q.  Do  you  know  anything  about  Burgen  being  arrested  by 
order  of  the  governor  for  his  treatment  of  you  ?     A.  Xo,  sir* 

Q.  Burgen  told  you  he  was  coming  to  Baleigh  when  you 
were  required  by  him  to  report  i     A.  I  did  not  say  that 

The  CHIEF  JUSTICE.  I  midorstood  the  witness  to  say 
that  he  said  the  witness  was  to  come  to  Baleigh  ? 

The  WITXESS.  Burgen  sent  me  to  Raleigh  under  guard, 
he  did  not  come  himself 

Q.  You  did  not  see  liim  here  ?     A.  Xo,  sir. 

Q.  You  don't  know  of  his  being  called  before  the  court 
inaitial  ?     A.  Xo,  sir,  I  don't  know  anything  about  it. 

Senator  EOBBIXS,  of  Rowan,  With  the  view  of  arrang- 
ing for  time  to  be  given  for  the  defense  to  prepare  for  their 
case,  I  would  like  to  ask  the  managers  when  they  will  probably 
get  tlirough  with  their  testimony,  it  they  can  state. 

Mr.  GRAHAM.  We  cannot  anticipate.  The  cross-exami- 
tions  of  our  witnesses  have  been  a  great  deal  longer  thau  v:^  ^il- 

44 
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pected.  The  colored  man  was  on  the  stand  yesterday  for  over 
two  hours,  but  my  impression  is  that  we  will  get  through  with 
our  testimony  in  two  days*  I  will  state  howe\^er  that  I  have 
not  consulted  with  my  brethern  on  that  point.  It  will  depend 
a  good  deal  on  the  cross-examinations. 

Senator  KOISBINS,  of  Rowan,  offered  the  following  order. 

Ordered^  That  in  view  of  the  fact  announced  by  the  managers 
that  they  will  be  through  their  testimony  hx  two  days,  the 
respondent  is  allowed  until  Mondiiy,  February  twentieth,  to 
open  the  case  for  the  defence. 

•    Mr.  GRAHAM.    We  do  not  vrish  to  be  bound   by  the 
statement  made,  because  it  is  possible  we  may  require  a  longer 
time.     The  recital  in  the  order  seems  to  imply  an  admissioix. 
which  I  do  not  intend  to  make. 

Senator  ROBBINS,  of  Rowan.  That  recital  is  not  binding 
upon  the  managers ;  tliey  can  have  the  whole  time  until  th< 
twentieth.  We  desire  to  have  some  time  fixed  in  order  t( 
allow  the  respondent  to  have  his  witnesses  ready. 

Senator  GRAHAM,  of  Orange.    Mr.  Chief  Justice,  I  thinl 
the  motion  is  premature,   and   theretore  I  move  the  court  a< 
journ. 

The  CHIEF  JUSTICE  put  the  question  on  the  motion  <=3l' 
Senator  Graham  and  it  was  decided  in  the  affirmative. 

So  the  court  adjourned-  ^ 
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Senate  Chamber,  Feb.  14th,  1871. 

The  COURT  met  at  eleven  o'clock,  A.  M.,  pursuant  to 
adjournment,  Hon.  K  M.  Pearson,  chief  justice  of  the  supreme 
court,  in  the  chair. 

Proceedings  were  opened  by  proclamation  made  in  due  form 
by  the  doorkeeper. 

The  CLERK  proceeded  to  call  the  roll  of  senators  when  ike 
following  gentlemen  were  found  to  be  present : 

Messrs.  Allen,  Battle,  Beasley,  Bellamy,  Brogden,  Brown, 
Cook,  Council,  Cowles,  Crowell,  Edwards,  Eppes,  Flemming, 
Gilmer,  Graham,  of  Alamance,  Graham,  of  Orange,  Hawkins, 
Hyman,  Jones,  King,  Latham,  Ledbetter,  Lehman,  Linney, 
Love,  Mauney,  McCotter,  Merrimon,  Moore,  Morehead,  Olds, 
Robbins,  of  Davidson,  Robbins,  of  Rowan,  Skinner,  Speed, 
Troy,  Waddell,  Warren,  Whiteside  and  Worth — 40. 

Senator  GILMER  moved  that  tlie  reading  of  the  journal  of 
the  proceedings  of  yesterday  be  dispensed  with. 

The  CHIEF  JUSTICE  i)iit  tlie  question  on  the  motion  of 
Senator  Gilmer,  and  it  was  decided  in  the  affirmative. 

Senator  GRAHAM,  of  Orange,  moved  that  Ileniy  A.  Lon- 
don, Jr.,  be  directed  to  act  as  clerk  of  the  court  in  the  absence 
of  Mr.  W.  L.  Saunders,  the  clerk,  who  wiis  unable  to  be  present 
by  reason  of  illness. 

The  CHIEF  JUSTICE  put  the  question  on  the  motion  of 
Senator  Graham,  and  it  was  decided  in  the  affirmative. 

Senator  GILMER  offered  the  following  order : 

Ordered,  That  from  to-day  the  hours  of  the  sitting  of  this 
court  shall  be  from  eleven  o'clock,  A.  M.,  to  one  o'clock  and 
thirty  minutes,  P.  M.,  and  from  three  P.  M.,  to  five,  P.  M.,  except 
on  Saturdays,  when  the  session  from  three  P,  M,  to  five  P.  M. 
shall  not  be  held. 

The  CHIEF  JUSTICE  put  the  question  on  the  adoption  qC 
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the  order  of  Senator  Gilmer  and  a  vote  was  taken  tberecHi. 

Before  the  decision  was  finally  announced. 

Senator  GRAIIAM,  of  Orange,  called  for  the  yeas  and  nays. 

A  sufficient  number  seconding  the  call,  the  yeas  and  uaya 
were  ordered. 

The  CLERK  called  the  roll  on  the  adoption  of  tlie  order 
submitted  by  Senator  Gilmer  and  it  was  decided  in  the 
affirmative  by  the  following  vote : 

Those  who  voted  in  the  affirmative  were : 

Messrs.  Battle,  Beasley,  Brown,  Council,  Cowles,  Crowell, 
Gilmer,  King,  Ledbetter,  Lehman,  Linney,  Love,  Mauney, 
McCotter,  Merrimon,  Morehead,  Bobbins,  of  Davidson,  Rob- 
bins,  of  Rowan,  Troy,  Waddell  and  Whiteside — 21. 

Those  who  voted  in  the  negative  were : 

Messrs.  Allen,  Bellamy,  Brogden,  Cook,  Edwards,  Eppes^ 
Flemming,  Graham,  of  Alamance,  Graham,  of  Orange,  Hawkins^ 
Hyman,  Latham,  Moore,  Olds,  Skinner,  Speed,  Warren 
and  Worth— 18, 

WILIJAM  PATTON,  a  witness  called  on  behalf  of  the 
Managers^  being  duly  swom^  testified  as  follows  : 
By  Mr.  Merri>ion. 

Q.  State  your  name,  age,  residence  and  place  of  business. 
A.  William  Patton,  I  reside  in  Melville  township,  Alamance 
county,  and  I  am  a  farmer. 

Q.  How  old  are  you  ?     A.  40. 

Q.  State  whether  at  any  time  during  the  year  1870,  you 
saw  any  armed  men  in  the  county  of  Alamance,  and  it  you 
did,  state  if  they  did  anything  to  you  and  if  so  what — give  us 
an  accomit  of  the  whole  matter  as  far  as  you  can  ?  A.  I  was 
arrested  by  armed  men,  Liout.  Hunnicutt,  Aleck  Ruffin  and 
others,  about  three  miles  from  home*  I  was  out  with  a  thrash- 
ing machine. 

Q.  State  the  county  ?  A.  Alanxauce*  I  was  carried  to  the 
camps  at  Company  Shops* 
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Q.  At  whose  house  were  you  ?  A.  I  was  at  no  house,  I  was 
on  the  big  road  going  down  to  James  Bratche's  farm. 

Q.  Under  what  circumstances  ?  how  many  men  was  their 
armed  ?  A.  Eight  men  arrested  me  and  one  black  man  named 
Aleck  Kuffin. 

Q.  State  what  they  said  to  you  ?  A.  They  told  me  that  I 
must  consider  myself  under  arrest,  they  wanted  to  make  a 
witness  out  of  me  and  they  carried  me  up  to  the  camp. 

Q.  What  did  they  do  to  you  ?  A.  At  night  at  a  late  hour, 
Col.  Burgen  called  me  out  and  told  me  to  come  to  his  tent.  I 
went  in.  He  told  me  that  I  was  a  Kuklux,  that  I  was  along 
when  Wyatt  Outlaw  was  hung  and  that  I  would  have  to  come 
out  and  tell  what  I  knew.  I  told  him  I  did'nt  know  who  was 
along,  and  he  Siiid  that  I  was  a  God  d — d  liar,  and  he  intended 
to  shoot  me  and  he  got  his  pistol  and  presented  it  to  my 
breast,  and  told  me  if  T  had  anything  to  say  to  come  out 
"with  it.  He  then  called  for  a  rope  and  tied  it  around  my 
ncQk  and  swore  that  he  was  going  to  hang  me.  He  took  me 
out  to  tlie  woods,  about  150  yards  from  the  tent,  and  threw  it 
over  a  limb,  and  drew  it  up  and  stretched  my  liead  up.  Before 
he  did  this  he  told  me  if  I  had  any  conlession  to  make  to  come 
out  with  it.  I  toldliini  I  had  none;  lie  kept  me  for  sometime, 
and  then  he  let  tlie  rope  down.  I  t(»ld  liim  I  had  nothing  to 
sav  and  he  started  back  to  the  tent.  I  fainted  on  the  wav 
going  baek.  He  was  around  cursing  me,  and  he  tried  to 
get  me  to  come  out  with  tin'ngs  I  did  not  know  anything 
about,  and  ordered  me  to  bo  taken  back  to  his  tent,  and  swore 
that  he  intended  to  have  every^thing  out  of  me  that  night.  He 
talked  to  me  for  some  time,  and  I  told  him  I  did'nt  know  any 
thing  to  tell  him,  that  I  didn't  know  at  that  time  whv  Outlaw 
was  hung,  or  about  the  Kuklux,  or  anything  about  it,  and 
he  took  the  rope  off  my  neck,  and  tied  it  around  one  of  my 
wrists,  and  took  me  outside  to  a  large  goods  box  and  kept  me 
there  till  the  morning.  Xext  morning  he  c^nne  and  cursed  the* 
guard  for  not  imdoing  me  betore  daylight  come.  He  took  me 
in  his  tent  and  said  he  lij^d  a  paper  written  owl  \\\et^-^\\\^\\. 


674  oouBT  OF  DCPEACHMiarrs. 

was  to  fiign  that  paper,  and  in  the  excitement  I  did  so. 
I  didn't  know  what  was  in  it.  He  tol  J  me  it  was  what  he  had 
taken  down,  and  he  then  ordered  me  back  to  the  tent,  and  pnt 
me  in  there  by  myself  for  three  days,  and  gave  orders  not  to 
talk  with  the  other  prisoners  in  the  camp,  and  then  I  was  at 
liberty  to  go  about  with  them  after  three  days ;  I  was  kept 
there  until  I  was  ordered  down  here  by  Governor  Holden. 

Q.  State  what  was  done  after  you  came  down  ?  A.  Gover- 
nor Holden  examined  me  how  I  was  treated  by  Burgen.  I 
did  not  come  out  and  tell  him  how  bad  I  was  treated*  I  told 
him  the  rope  was  used  around  my  neck. 

Q.  Why  didn't  you  tell  him  how  you  were  treated  ?  A,  I 
woB  right  smart  alarmed  and  was  scared  and  was  und€r  arrest 
and  I  didn't  come  out  to  tell  him  all  about  it. 

Q.  He  examined  you  ?  A.  He  examined  me  a  little  and 
asked  me  some  questions  about  it. 

Q.  Who  else  examined  you  ?  A.  Douglas  examined  me 
and  Colonel  Clarke  in  the  capitol. 

Q,  What  office?  A.  In  Colonel  Clarke's  office,  and  Doug- 
las examined  mc  a  little  in  regard  to  it  in  his  office. 

Q.  What  office  did  Douglas  hold  do  you  ki]ow  at  that  time? 
A.  He  was  general  I  thiuk,  sir. 

Q.  Adjutant  general  ?  A.  It  was  my  understanding  that 
he  was. 

Q.  Where  did  the  governor  examine  you  ?     h .  In  his  office. 

Q.  Do  you  lecollect  the  time  ?  A.  I  don't  recollect  exactly 
the  time.  It  wrs  some  time  in  July  when  I  was  arrested,  and 
I  was  brought  down  here  in  August. 

Q.  Before  or  after  the  lection?  A.  The  day  before  the 
election,  I  think. 

Q.  How  long  were  you  kept  here  ?    A.  About  three  days. 

Q.  Did  you  sign  a  paper  down  here  ?     A.  I  did. 

Q.  Under  what  circumstances  ?  A.  To  go  home — circum- 
stances to  go  home. 

Q.  Where  did  you  sign  it  ?    A.  I  signed  it  in  Colonel  Clark's 
room,    Morris  presented  it  to  me  to  sign. 
Q.  Captain  Morris  1    ^.  X^^^ot. 
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Q.  Did  yoQ  know  what  you  signed  ^  A.  I  did  not  know 
exactly  what  was  in  it  They  named  over  some  things  I  didn't 
know — something  like  treatment  tliat  Colonel  Clarke  gave  mo 
— ^Hnnnicutt 

Q.  Where  did  you  go  when  you  went  back  ?  A.  I  stayed 
here  until  I  was  discharged  by  Governor  Holden. 

Q.  Stayed  here  in  Raleigh  ?  A.  Yes,  sir  ;  I  went  home  after 
I  left  Raleigh. 

Q.  (By  the  Chief  Justice).  You  were  not  put  imder  guard 
again  ?     A.  No,  sir. 

Q.  At  the  time  they  wanted  you  to  sign  the  paper  down 
here,  state  wliether  the  governor  said  anything  to  you  about 
signing  it '{    A.  No. 

Q.  State  what  he  said,  if  anytliing,  al)out  any  disclosure  that 
vou  had  to  make  t  A.  lie  told  nie  that  he  wanted  me  to  come 
out,  and  tell  him  all  that  I  knew  al)out  the  concern  in  Ala- 
mance, he  wanted  to  know  something  about  it.  I  told  him  I 
didn't  know  but  vcrv  little  about  it,  and  coukl  not  tell  him 
much  about  it.  lie  said  that  his  intention  was  to  put  down 
these  fusses  up  there  in  Alamanc*e. 

Q.  Did  he  tell  you  anytliinp;  about  signing  a  paper  that 
Douglas  drew  up  ?     A.  No,  sir. 

Q.  State  wliether  Douglas  read  any  paper  that  was  presented 
to  you  to  Jrign,  and  urge  you  to  sign  it/  A.  lie  did  in  his  own 
room,  in  his  ofiicc. 

Q.  Wlicre  wiw  his  room  9  A.  It  was  over  lu  the  National 
hotel,  as  well  as  I  can  recollect.     I  did  not  sign  it  then. 

Q.  Who  was  with  him  then  ^     A.  The  guard  was  with  him. 

Q.  Any  threats  made  against  you?  A.  No,  sir,  he  told  me 
he  wanted  me  to  sign  that  ])aper. 

Q.  Did  you  see  Burgen  while  you  were  down  here?  A.  T 
didn't  see  him  while  I  was  here. 

Q.  Stiite  whether  any  person  urged  you  to  sign  that  paper, 
and  said  to  you,  the  sooner  you  signed  it  the  sooner  you  would 
get  away  from  here?  A.  Captain  Morris  told  me  if  I  signed 
that  paper  I  might  go  home. 
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Q.  Who  was  Captain  Morris  ?  A.  I  don't  know,  sir,  I  sup- 
pose he  belonged  to  the  crowd  Ivere  at  this  place.  I  never  saw 
the  man  before. 

Q.  Are  you  sure  about  that  name?  A.  That  i&  what  he 
told  me  his  name  was. 

Q.  Morris  ?    A.  Yes,  sir. 

Q.  Are  you  sure  of  that?    A.  I  think  soy  sir. 

Q.  Did  he  have  on  soldiers'  clothes  ?  A.  Yes,  sir,  I  think 
he  had. 

Cross-Exaininatian. 
By  Mr.  Botden. 

Q.  What  16  your  christian  name?    A.  William  Patton. 

Q.  How  many  papers  do  you  say  you  signed  ?  A.  I  do  not 
recollect  but  signing  two  here. 

Q.  You  signed  two  here.     A.  Yes,  sir. 

Q.  Do  I  understand  you  to  tell  the  court  they  were  not  read 
over  to  you,  and  you  didn't  know  what  was  in  them  ?  A- 
There  were  some  words  named  over  to  me,  but  I  don't  recol- 
lect it  being  read  over. 

Q.  I  wisli  to  put  the  question  to  you  distinctly — was  not 
each  paper  read  over  to  you,  that  you  signed,  in  your  hearing 
before  you  signed  it  ?     A.  No,  sir. 

Q.  Where  did  you  sign  the  lirst  one  ?  A.  I  signed  the  tirst 
one  in  Douglas'  office,  in>  Ids  room,  I  suppose. 

Q.  The  first  was  in  Douglas'  room,  in  the  National  hotel  T^ 
A.  I  don't  recollect  about  signing  one  there,  sir,  but  he  had 
some  talk  with  me  there  in  that  place.     I  don't  recollect  about 
signing  one  there. 

Q.  I  underetand  you,  you  were  asked  to  sign  a  paper  there  i 
A.  Yes,  sir. 

Q.  Whether  you  signed  it  tlicre  or  not  you  do  not  recollect  C  " 
A.  I  do  not  recollect. 

Q.  Was  that  the  tii'st  time  you  had  been  asked  to  sign 
paper  ? 

Q.  [By  tlie  Chief  Justice.]  After  you  came  to  llaleigh  i 

A..  I  think  I  was  asked  to  sign  one  before  that.. 
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Q:  Where  was  that  f  A.  It  was  in  the  house  here  in  one 
of  the  lower  rooms.    I  do  not  know  which  room  it  was. 

Q.  Who  asked  you  to  sign  ii?  A.  I  think  Douglas  asked 
me  to  sign  that  pa])er. 

Q.  Did  you  sign  it  2     A.  I  think  I  did. 

Q.  Was  it  read  to  you  before  you  signed  it?  A.  I  don't 
think  it  was.     I  don't  recollect  that  it  was. 

Q.  Did  I  understand  you  to  tell  the  court  that  you  don't 
recollect  whether  it  wtis  read  over  to  you  or  not  ?    A.  Yes,  sir. 

Q.  You  do  recollect  that  you  sigued  it  f    A.  Yes,  sir. 

Q.  Do  you  know  what  was  in  it  ?  A.  He  told  mo  some- 
thing about  what  wiis  in  it.     I  cannot  recollect  now. 

Q,  You  don't  recollect  what  he  told  you  was  in  it  \  A.  No, 
sir. 

Q.  Did  you  sign  any  other  pajxjr  alter  you  came  here  \  A. 
I  signed  two  pajx^rg. 

Q.  Wliere  was  the  other  one  signed — this  one — where  was 
the  other  one  signed  '\     A.  In  Colonel  Clarke's  office. 

Q.  Was  Colonel  Clarke  present  ?     A.  lie  was  not,  sir. 

Q.  Who  were  present  /     A.  Morris. 

Q.  You  don't  say  Douglas  was  ther#.^     A.  No,  sir. 

Q.  Was  anvbodv  but  IMorris  there  when  vou  siiifned  it  ?.  A. 
No,  sir,  not  at  that  time. 

Q.  Wliose  room  was  it  in  ?     A.  In  Colonel  Clarke's  room. 

Q.  Was  there  but  one  pei*son  there  and  he  represented 
his  name  to  be  Morris?     A.  Yea,  sir. 

Q.  What  dress  did  vou  sav  he  had  on  ?  A.  lie  had  on  citi- 
zen's  clothes. 

Q.  Did  you  sign  any  paper  before  you  came  to  Rjileigli  ?  A. 
Yes,  sir,  I  signed  one. 

Q.  Who  was  present  when  you  signed  that  I  A.  Mr. 
Bnrgen. 

Q.  Wlio  else?  A.  No  one  else  but  the  guard — he  was 
present.  I  was  brought  down  here  one  evening,  and  kept  here 
till  the  next  morning. 
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Q.  I  ask  yon  if  yon  didn't  sign  a  paper  before  William  E. 
Albright?    A.  I  think  not 

Q.  Look    on  that  paper  (producing  a  paper  and  handing 
to  the  witness.) 

Mr.  GRAHAM.    Mr.  Chief  Justice,  we  object  to  the  proof 
of  any  such  paper.    I  say  that  a  man  in  duress  as  tliis  witness 
was  at  the  time  these  three  several  papers  were  signed  by  him 
cannot  be  bound  by  anything  he  said  and  cannot  be  contradicted 
by  anything  which  he  signed  under  such  circumstances.     I  un- 
derstand this  to  be  one  of  the  papers  he  signed  after  he  had 
been  himg  and  that  he  signed  it  while  he  was  still  imder  arrest. 
Such  a  paper  cannot  be  given  in  c\ndencc  for  the  purpose  of 
affecting  his  crcdit  as  a  witness.     Suppose  he  were  on  trial  lor 
?reason  or  any  other  crime  and  that  a  piper  were  offered  in 
evidence  us  one  he  had  signed  after  he  had  been  Iinng  by  the 
neck  and  tortured  and  tied  down  on  a  box  during  an  entire 
night,  and  then  sent  under  guard  to  the  seat  of  government; 
and  then  suppoi?e  lie  had  been  brought  before  the  highest  officer 
in  the  state,  whose  snbordiate  officers  had  committed  these  out- 
rages upon  liim — to  say  that  a  paper  should  affect  his  credit  on 
his  trial  iri  to  contradict  ttle  settled  principles  of  evidence.     Sup- 
pose he  had  made  a  contract  under  these  circnmstances  witl^ 
these  men  with  their  bavoiiefs  and  swords  raised  over  him  o^^ 

« 

the  highways  or  when  tliey  had  then  carried  him  to  a  priso"*^ 
to  Company  Shops  and  had  hung  him  u])  to  a  tree,  I  subm*'^ 
that  such  a  contract  would  be  of  no  binding  force;  and  that  i^ 
this  case  no  such  statement  can  be  received  for  any  purj>oi?^ 
whatever. 

Mr.  1>()YDP]X.  Mr.  Chief  Justice,  I  am  not  a  little  su^^ 
prised  at  the  pro])osition  laid  down  by  the  honorable  couns^=^ 
for  the  managers.  IFe  supposes  the  case  of  a  contract  signer"^ 
by  the  witness  under  duress  upon  which  he  is  held.  The  gei 
tleman  alleges  that  such  a  paper  cannot  be  offered  in  ev 
dence.  Sir,  it  is  a  universid  rule  that  such  paj>er8  are  to 
received  for  what  thev  are  worth.  If  the  counsel  for  the  nw 
agers  shall  satisfy  this  court  that  the  paper  we  now  oflbr  ws 
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^ed  under  duress  and  under  threats,  then  it  will  go  for 
thing.  But  surely  it  is  to  be  received  and  taken  for  what  it 
worth.     The  gentleman  assumes  that  all  that  he  has  proved 

the  witness  as  to  his  signing  the  paper  is  the  truth ;  that, 
,  is  a  question  to  be  investigated  here  by  this  court.  We 
ny  the  truth  of  it.     The  question  comes  up  when  the  case  is  to 

finally  passed  upon, whether  he  signed  that  paper  volunt4irily 
d  knew  everv  word  that  was  in  it.or  whether  there  were  threats 
A  he  signed  it  under  duress.  I  admit  that,  if  it  is  established 
the  satisfaction  of  the  court  that  he  signed  it  under  duress  it 
•uld  go  for  nothing.  But,  sir,  it  is  the  first  time  I  reckon  the 
>jX)8ition  was  made  in  a  court  in  North  Carolina,  that  a 
[>er  signed  by  a  ])arty  cannot  be  oflcred  in  evidence  agjiinst 
11-  It  is  testimony — beyond  all  controversy.  It  seems  to 
i  there  is  no  lawyer  in  this  body  but  knows  it  is  competent 
be  received  ;  and  nothing  is  clearer  than  if  it  turns  out  that 
XSL8  signed  under  duress,  it  will  be  of  no  avail. 
Mr.  MERRTMOX.  Mr.  Cliief  rfustice,  if  tliis  witness  M^crc 

trial  for  some  alleged  offence  and  a  statement,  even  sworn 
]>y  him,  were  oHered,  and  it  appeared  to  the  court  by  the 
3liniinarv  evidence  that  it  was  extorted  from  him,  the  court 
mid  not  hear  the  p:i])er  nor  would  it  allow  the  paper  to  be 
id  in  evidence  because  it  was  extorted.  If  it  shall  turn  out 
-and-by,  upon  further  i)roofs,  that  it  was  not  extorted,  then  it 
LV  be  competent  for  the  res])ondcnt  to  introtlnce  it.  But,  in 
imich  as  the  witnesss  swear  that  he  was  in  duress  at  the  time 
3  papers  were  executed,  that  he  did  not  know  what  was  in 
>m,  that  he  signed  Avhatever  was  presented  to  him  without 
3  papers  being  read  over  to  him,  I  say  it  is  like  a  case  where 

is  indicted  and  they  trying  to  prove  against  him  astiitement 
it  he  had  made  when  he  was  imder  duress,  and  controlled 

those  who  had  him  in  custodv.  How  is  this  case  ditierent 
»Tn  that?  Here  is  a  witness  on  the  stand  before  this  court. 
3  swears  that  a  rope  was  put  around  his  neck  after  he  had 
en  arrested  by  a  party  ot  armed  men,  that  he  stated  he  knew 
tew  nothing  to  confess  when  a  confession  waB  dcmw[\.^^^% 
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that  he  was  then  tied  down  to  a  box  during  a  whole  nij^t 
and  was  then  taken  into  the  tent  of  his  captor  and  wu 
interrogated ;  tliat  then  a  paper  was  drawn  np  and  the  con- 
tents of  which  he  did  not  know  and  which  he  signed 
without  reading  or  hearing  read.  Yet,  with  tliis  £ut  staring 
the  court  in  the  face,  the  gentlemen  in  a  remarkable  stvle  of 
declamation  insists  that  statement  may  be  admitted  as  eri- 
deuce  in  the  iirst  instance !  I  shall  not  engage  in  any 
such  declamation.  These  arc  facts,  and  sir,  it  is  a  plain 
principle  of  law  that  extorted  statements  prima  facie — (and 
they  are  so  here  for  he  swears  to  it,)  are  not  to  be  admitted  in 
evidence  and  never  can  be  until  the  ^>/*/;wa  facie  case  is  de- 
stroyed by  testimony. 

Mr,  SMITH.  Mr.  Chief  Justice,  it  is  precisely  becaseitis 
the  case  of  a  witness,  and  not  case  of  a  party  on  trial  that  the 
rule  stated  by  the  gentlemen  does  not  apply.  You  cannot 
give  in  evidence  the  character  of  an  accused  man  when  he  is 
on  trial,  nor  can  you  give  his  confession  obtained  by  any 
amount  of  undue  influence,  wlicther  addressed  to  his  fears  or 
to  liirt  hopes.  The  character  of  the  witness  is  also  a  matter 
to  be  investigated.  He  brino-s  liis  character  into  court  when 
he  comes  here  to  testify,  It  is  becausethe  jury  are  asked  to 
believe  liim,  that  his  cliaractor  becomes  an  element  to  be  con- 
sidered with  the  view  of  ascertaining  the  credit  to  which  his 
testimony  is  entitled.  Let  us  look  at  this ;  suppose  these 
statements  were  all  true,  whi(jh  the  witness  makes.  The  gen- 
tleman assumes  the  truth  of  what  the  witness  has  said  though 
that  is  the  enquiry  now  before  this  court. 

Mr.  MEIllvIMOX.  I  say  it  isj/n'tna  facie  true  because  he 
has  sworn  to  it. 

Mr.  SMIT II.  All  i^rlma  facie  cases  are  open  to  contradiction. 

Mr.  MERRIMOX.  So  we  admit. 

Mr.  SMITH.  Hence  we  are  now  offering  proof  to  show  that 
the  credit  of  the  witness  is  not  such  as  to  command  the  respect 
of  the  court,  lias  the  counsel  for  the  managers  a  right  \}^  ^ 
sume  that  everything  the  witness  states  is  correct  and  we  not  be 
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permitted  to  pursue  a  course  of  enquiry  calculated  to  diminisli 
the  credit  which  the  witness  is  entitled  to  ?  That,  sir,  is  tlie 
scope  and  extent  of  the  ground  taken  on  the  other  side. 

Again,  sir;  a  written  statement  is  no  more  to  be  excluded 
than  a  verbal  statement.  Uave  they  not  gone  into  verbal 
narrative  of  what^occurred  ?  They  ask  witnesses  any  questions 
they  please.  They  ask  him  what  he  did  and  what  he  said 
while  he  was  in  this  state  of  duress.  But  when  we  ask  ques- 
tions, we  are  met  with  the  objection,  that  he  was  under  duress 
and  that  hence  it  is  immaterial  what  he  said.  They  can  show 
what  they  please,  but  wo  cannot  examine  the  witness  about 
the  facts  in  relation  to  which  he  has  testified.  I  ask  again 
what  is  the  difference  between  written  and  parole  evidence 
in  regard  to  its  admissibility  if  produced  by  threats  or  any 
other  improper  influences  ?  None  in  tlie  world.  The  written 
declarations  are  just  as  competent  as  the  spoken  declarations. 
We  have  no  more  right  to  ask  him  what  he  said  than  we  have 
a  right  to  ask  what  he  put  in  writing  and  signed.  The  gen- 
tleman cannot  make  a  distinction  between  the  cases  as  I  have 
put  them,  and  it  is  competent,  as  I  submit  to  this  court,  to  in- 
vestigate that  transaction  fully  and  not  let  it  rest  upon  the 
mere  direct  examination  of  the  ^vitnesss. 

But,  sir,  the  paper  that  we  have  offered  is  not  one  of  the 

papers  which  the  gentleman  has  enquired  about.     The  witness 

has  denied  that  he  executed  any  such  paper.    We  exhibit 

him  a  paper  which  purports  to  have  his  name  signed  to  it,  and 

which  was  executed  before  a  clerk  of  the  court.     There  is  no 

evidence  that  there  was  any  dm'ess  when  that  paper  was  given, 

if  it  was  given  by  the  witness  at  all.     The  gentleman  assumes 

that  they  have  a  rii^ht  to  interrogate  the  witness  as  they  please 

^nd  then  shut  our  mouths  the  moment  we  undertake  to  ascer- 

t:ain  what  his  written  declaration  was.    Is  not  that  as  important 

<te  a  spoken  declaration  when  the  statement  of  the  oeeurrence 

Sfi  in  writing,  and  about  which  there  can  be  no  mistake  ?     Is  it 

^^ot  as  competent  and  as  reliable  evidence  as  the  recalled  words 

^^awn  from  the  witness  long  afterwards  I 
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But,  sir,  how  is  it  about  this  question  Gf£  dwreea  ?    This  is  sn 
crronoons  view  of  duress  as  a  matter  of  defence  on  a  trial.    It 
it  turns  out  that  the  act  with  which  a  person  is  diarged  was 
done  under  duress,  which  destroyed  his  rolnntary  agency  and  his 
legal  ft^cdoro,  that  avoids  the  instrument  just  as  it  diminishes 
and  defeats  evidence  offered  here.    But  this  evidence  is  com- 
petent and  it  comes  out  as  a  matter  of  right ;  but  what  weight 
shall  be  given  to  it,  what  effect  it  shall  have  are  to  be  sscct- 
tained  wlien  the  senate  have  possession  of  all  the  attending 
circumstances.    Sup})08e  we  can  show  that  deliberately  and 
carefully  the  witness  read  over  the  paper  or  that  it  was  read 
over  to  him,  and  that  ho  not  only  subscribed  but  solemnly  swore 
to  it,  are  we  not  to  show  that  fact  to  his  discredit  as  respects  his 
memory  or  his  integrity?    And  will  the  managers  ask  this 
court  to  believe  testimony  the  truth  of  which  we  have  been 
prevented  from  rebutting?    That  is  sul)stantially  the  ai^gument 
on  the  other  side.    We  respectfully  submit,  on  the  part  of  the 
respondent,  that  this  pajier  coming  out  as  it  does  on  the  cross- 
examination  is  competent  and  proper  evidence. 

Mr.  GRAHAM.  It  will  be  remembered  by  the  presiding 
officer  of  this  couii;  that  there  is  a  decision  made  ia  the  trial  of 
Judge  Henderson  in  the  case  of  the  State  r«.  Roberts  to  the 
effect  that  where  a  man  has  once  made  a  confession  under  in- 
ducement§  of  hope  or  fear,  any  admission  he  makes  afterwards 
in  relation  to  the  matter,  even  when  he  is  not  under  duress,  is 
not  competent  evidence.  If  the  gentleman  could  show  that 
this  man  signed  these  papers  before  he  was  arrestod,  very  veil; 
but  after  he  was  put  under  arrest  in  the  manner  he  was;  after 
he  was  rudely  taken  up  on  a  public  road  and  told  that  he  was 
wanted  as  a  witness,  and  was  carried  to  the  c^mp  and  songW 
to  be  cajoled  and  flattered  and  then  was  threatened  in  order  to 
get  evidence  out  of  him  and  failing  that,  the  rope  was  applie^i^ 
I  say  that  any  confession  made  after  he  had  been  thus  treated 
is  not  admissible.  It  is  not  admissible  for  the  sake  of  human- 
ity. If  a  man  should  contradict  himself  under  a  fear  oi  imtant 
death  or  threat  of  being  summarily  dealt  with  by  a  nulitaiy 
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oonrt,  the  contradiction,  ought  not  to  weigh  a  feather.  I  say  this 
duress  was  upon  him,  that  he  was  not  a  free  agent  and  Iiaving 
been  put  in  a  state  which  deprived  him  of  free  agency  he  was 
not  responsible  for  any  thing  that  he  said  or  did.  Sir,  if  they 
want  to  contradict  him,  they  should  have  restored  to  him  his 
free  agency  before  he  made  his  statement.  Here  his  declara- 
tion cannot  affect  him  in  any  way,  for  that  he  was  in  duress  is 
manifest.  It  was  an  attempt  to  apply  the  rack  and  to  extort 
evidence  ;  and  to  admit  statements  procured  in  that  way,  has 
never  been  permitted  by  the  common  law,  and  it  has  been  a 
a  reproach  to  those  countries  which  have  practised  it,  in  all 
times. 

Mr.  BOYDEN.  I  wish  it  distinctly  understood,  Mr.  Chief 
Justice,  that  I  am  not  seeking  to  justify  any  conduct  or 
attempt  to  extort  confessions  from  witnesses.  I  am  willing  to 
admit  that  the  proposition  laid  down  by  Chief  Justice  Hender- 
son, in  the  case  referred  to,  is  good  law.  We  practice  upon  it 
every  year  in  this  state.  What  is  it  ?  That  where  a  man  is  on 
trial,  and  it  is  alleged  that  his  confessions  have  been  procured  by 
threats,  by  hope  or  by  fear,  when  the  court  inquires  into  that, 
if  it  ascertains  the  fact  to  be  as  alleged,  they  are  no  evi- 
dence against  the  man  on  trial,  and  all  subsequent  confes- 
sions ])eing  attributable  to  the  same  motive  are  rejected. 
But  that  is  not  our  case.  A  witness  is  brought  here  and 
we  desire  to  sitt  his  testimony.  When  he  says  that  he 
signed  this  paper  under  duress,  we  want  to  know  what  was  the 
duress  and  what  was  the  threat  that  was  made.  We  say  he 
Bwore  to  this  paper  before  a  citizen — a  clerk  of  the  court — ^and 
we  want  to  know  if  every  word  was  not  read  over  to  him.  We 
want  that  testimony  first,  because  we  believe  the  paper  contains 
the  truth  and  tliat  he  was  telling  the  truth  and  nothing  but  the 
truth,  and  that  he  swore  to  it  as  the  truth,  and  second  to  show 
that  he  has  now  come  here  prepared  to  tell  an  untruth  and 
swear  to  it.  We  wish  to  examine  him  upon  that  point,  and 
surely  we  have  a  right  to  know  all  about  this  matter — all  the 
Qureumstances  which  induced  hun  to  sign  this  paper.    ?^^Vi^x- 
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more,  this  paper  is  not  one  of  those  which  has  been  alluded  to 
in  the  direct  examination  of  the  witness.    The  point  lias  been 
decided  time  and  again  in  onr  courts.    A  witnesss  was  asked 
whether  he  had  not  committed  the  crime  of  perjnry  in  tho 
state  of  Georgia.     It  was  objected  to,  and  the  case  went  to  the 
supreme  court ;  and  the   court  there  decided  that  the  inqniiy 
being  in  reference  to  what  took  place  in  the  state  of  Geoi^ 
and  beyond  the  jurisdiction  of  this  state  he  was  bound  to 
answer  it.     And  the  court  has  decided  recently  that  you  may 
ask  a  witness  any  question  which  tends  to  disparage  him,  to  show 
that  he  is  not  wortliy  of  belief;  and  though  if  the  answer  to  the 
question  would  tend  to  convict  hiui  of  the  crime,  he  is  not 
obliged  to  answer,  still  the  question  may  be  put  to  the  witneffi. 

Senator  JONES.  Before  the  counsel  conclude  the  arga- 
ment  I  ask  whether,  if  the  witness  admits  signing  the  document, 
it  is  designed  to  offer  the  paper  as  evidence  of  the  fiicts  coih 
tained  in  it,  or  whether  it  is  merely  to  contradict  the  statement 
of  the  witness  as  to  his  signing  such  a  paper. 

Mr.  BOYDEN.  Mr.  Chief  Justice,  I  suppose  it  is  very 
clear,  under  the  law,  that  it  can  only  be  received  to  discredit 
the  witness. 

Mr.  MERRIMON.    What  is  the  date  of  the  paper  ? 

Mr.  BOYDEN.    The  2d  of  August,  1870. 

Mr.  MERRIMON.  This  paper  is  offered  to  impeach  this  wit- 
ness.   If  these  declarations  were  made  under  duress,  if  they 
were  extorted  from  the  witness,  they  are  absolutely  Jnull  and 
void,  and  just  the  same  as  if  they  had  never  been  uttered.  I 
take  it  that  my  friends  will  not  deny  that  proposition.  Then  I 
say  that  they  are  not  competent  for  the  purpose  of  contradict- 
ing the  witness  any  more  than  they  would  be  evidence  affects 
ing  him  if  he  were  on  trial  for  an  alleged  offence.    And  wbj  * 
Upon  the  ground  that  whenever  the  court  hears  anything  ^^ 
must  hear  something  that  has  weight  in  it,  something  that  ^ 
evidence,  something  that  can  be  thrown  into  the  scale  to  enat^^^ 
the  court  to  make  up  its  judgment.    This  being  extorted,    ^ 
can  have  no  such  weight,  and  therefore  it  is  as  null  and  void    ^ 
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3f  it  had  been  never  uttered.  It  cannot  be  lieard  by  any  court 
or  anybody,  and  for  any  pui'pose,  even  for  the  puri)ose  of  con- 
tradicting a  witness.  Will  the  gentlemen  on  tlie  other  side 
fiiiy  they  intend  to  show  that  it  was  not  extorted  Prima 
J^acie^  it  was  extorted,  because  the  witness  has  sworn  that  it 
was.  "When  they  rebut  that  presumption,  and  the  oouit  is  sat- 
isfied that  it  is  rel>utted,  lliey  may  offer  these  papers  for  the 
purpose  of  impeaching  the  witness ;  imtil  that,  tlie  court  is  to 
judge  upon  tlie  presumjitions  raised  by  the  prima  facU  case. 

Mr.  SMITH.  Mr.  (-hict  Justice,  I  think  the  gentleman 
confunds  a  distinction  that  exists  Ix^tween  this  tribunal  and  the 
administration  of  justice  in  the  ordinary  courts  of  the  country 
where  there  are  certain  lunctions  belonging  to  the  judge  and 
certain  functions  belonging  to  the  jury.  This  court  is  to  try 
the  facts  and  the  law  both.  And  no  harm  could  result  if  tins 
<locrtine  were  true  because  the  court  nmst  hear  the  species  of 
evidence  oflerod  to  judge  of  its  admissibility. 

It  being  then  before  tlicm  they  would  give  what  weight  and 
effect  they  saw  proper  to  it.  liut,  as  I  said,  the  gentleman 
confounds  utterly  aiid  entirely  the  distinction  between  the  man 
on  trial  for  a  crime  and  the  relations  of  a  witness  to  the  cause. 
If  I  sue  a  person  upon  a  bond  and  he  pleads  duress  and  estal> 
lishes  that  fact,  it  is  a  defense  to  the  action.  But  the  evidence 
is  not  ruled  out ;  it  is  heard,  to  ascertain  whether  there  was 
duress,  then  the  court  instructs  the  jury  that,  as  a  matter  of 
law,  it  was  not  obligatory  and  binding.  It  is  the  jury  who 
ffnd,  as  a  fact  whether  there  was  such  duress.  The  court  do 
not  determine  that,  like  any  other  fact  and  it  is  to  be  passed 
upon  by  the  jury. 

Mr.  MERRIMON.  Does  the  gentleman  wish  me  to  reply 
to  him  now  ? 

Mr.  SMITH.     I  have  no  objection. 

Mr.  MERRIMON.  The  argument  of  the  gentleman,  Mr. 
Chief  Justice,  is  more  specious  than  solid.  Wliere  a  deed  is 
KMereA  jyrima  fade  it  is  valid  and  not  executed  under  duress. 
Hence  it  is  admitted  and  the  duress  has  to  be  proven.    But 

45 
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this  is  a  diiferent  case.  Here  the  witness  swears  that  he  signed 
these  papei^s  under  duress  and  a  prima  fade  case  is  made 
out  that  the  statements  were  extorted  from  him ;  and  we  say 
they  cannot  be  admitted  until  that  presumption  is  rebutted  by 
proofs. 

Mr.  SMITH.  But  the  difficulty  is  that  instead  of  leaving 
that  fact  to  be  passed  upon  by  this  court  as  a  jury  deciding*the 
facts,  the  gentleman  undertakes  to  rule  out  the  evidence.  I 
contend,  sir,  that  the  evidence  is  not  to  be  rejected  and  taken 
from  the  consideration  of  the  jury  upon  the  allegation  tliat  the 
act  was  tlie  result  of  duress.  That  fact  goes  to  the  jury  like 
any  other  ftict.  The  instruction  of  the  court  to  the  jury  would 
be  that  if  they  l)elieved  that  it  was  procured  by  duress  it  was 
not  obligatory  and  so  the  jury  should  find.  But^  sir,  the  evi- 
dence is  not  kept  from  the  jury.  The  court  does  not  rule  it 
out.  They  do  not  attempt  to  pass  ujx^n  that.  K  tliey  did  it 
would  be  invading  tlie  province  of  the  jury  and  assuming  fane- 
tions  that  do  not  belong  to  theni. 

There  is  no  case  to  be  found  in  the  books  where  a  courthas 
undertaken  to  rule  out  evidence  from  the  jury  in  a  case  of 
duress.     The  fact  of  duress  is  the  matter  of  inquiry.    The 
t|uestion  is,  was  tiiere  duress?   And  if  the  jury  find  that  there 
was,  the  act  is  void.     How  do  the  gentlemen  meet  this  case? 
They  have  gone  into  an  examination  of  the  very  subject  about 
which  we  propose  to  cross-examine  the  witness.     They  bav^ 
themselves  introduced  tliis  evidence  to  the  court,  by  this  very 
witness.     And  now  they  propose  to  close  the  door  on  tht- 
cross  examination  upon  the  ground  that  the  rule  did  not  pr^' 
vent  them  from  introducing  it.    They  allege  the  fact  aS^^ 
assume  it  to  be  true  ;  and  call  upon  this  court,  in  advance  ^^ 
the  decision  on  the  merits,  to  hold  that  the  witness  has  stat^ 
truthfully.    Suppose,  in  the  further  stage  of  this  case  th^^^ 
shall  be  an  amount  of  evidence  that  would  satisfy  the  oo'«^ 
that  instead  of  their  being  in  duress,  the  statement  was  euit^ 
ly  voluntary,  if  you  exclude  the  proof  we  will  not  have 
the  benefit  of  it.  The  witness  may  have  gone.     We 
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no  opportunity  of  proving  the  fact  at  all.  Did  ever  such 
a  case  as  that  occur  in  the  judicial  practice  of  the  state  ? 
Was  there  ever  an  instance  in  which  a  disputed  question 
of  evidence  was  ruled  out  and  not  permitted  to  go  to  tlie  jury 
when  it  was  a  fact  to  be  passed  upon  by  tlie  jury?  I 
insist  we  have  a  right  to  inquire  into  the  whole  transac- 
tion whether  what  the  witness  said  under  oath  heretofore 
is  the  tnith  or  what  he  now  states  on  oath  is  the  truth,  to 
show  a  conflict  between  his  testimony  then  and  his  testimony 
now.  It  is  a  part  of  the  argument  of  the  managers  to  show 
that  the  court  ought  to  give  credit  to  the  sworn  statements 
of  the  witness  now  and  not  to  his  sworn  statement  at  a  former 
time  because  of  an  alleged  duress.  It  is  prejudging  a  point 
not  now  before  us,  to  rule  out  tlie  evidence  and  call  upon  the 
court  to  say,  in  advance  and  before  the  cross-examination  is  ex- 
haused,  that  the  testimony  we  propose  to  extract  from  the  wit- 
ness was  the  result  of  coercion  and  duress  and  is  for  that  reason 
not  admissible. 

The  CHIEF  JUSTICE.  The  presiding  officer  decides  that 
the  evidence  is  competent  and  ought  to  be  heard  and  be  passed 
upon  for  what  it  is  worth.  Of  course  if  it  was  obtained  under 
duress,  it  will  pass  for  nothing.  The  principle  upon  which  the 
evidence  is  heard  is,  that  it  fonns  apartof  the  transaction  which 
has  already  been  inquired  into  on  the  part  of  the  mana- 
gers. It  is  a  rule  of  fair  play,  that  if  you  hear  a  part  you 
must  hear  the  whole.  The  case  of  the  State  agents  Roberts, 
referred  to,  is  good  law,  but  that  applies  to  a  man  puc  on 
trial.  If  he  was  forced  to  make  a  confession,  that  confession 
cannot  be  heard  to  convict  him.  But  the  case  is  different  witli 
a  witness.  The  jury  have  a  right  to  know  all  that  was  siiid 
and  done  at  the  time,  and  then  they  pass  upon  the  question. 
The  presiding  officer  can  only  say  that  in  all  his  reading  and 
experience  on  the  bench  he  has  not  come  across  a  single  case 
in  any  law  book  or  a  single  passage  from  any  writer  on  evi- 
dence that  raises  tliis  question,     They  all  seem  to  Jtal^e  ijb 
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for  granted  that  if  a  part  is  heard  the  whole  must  be  heard 
and  then  let  it  be  passed  upon  for  what  it  is  worth. 

Senator  GRAHAM  of  Orange.  I  would  ask  the  opinion  of 
the  chief  justice  if  this  is  not  correc?  law  that  when  a  case  \& 
once  established  that  duress  has  been  used,  the  presumption 
does  not  continue  until  it  is  rebutted. 

The  CHIEF  JUSTICE.  The  presiding  officer  replies  by 
stating  that  there  is  no  such  rule,  because  it  eanot  be  estab- 
lished before  the  matter  is  fully  heard.  The  general  rule  is 
that  when  you  hear  a  part  you  must  hear  the  whole,  not  with 
the  view  of  taking  for  granted  what  is  contained  in  the  paper 
is  true — but  taking  it  for  granted  that  the  paper  was  signed. 
The  circumstances  under  which  it  was  signed  is  another 
question. 

Senator  JONES.  I  would  like  to  understand  tlie  scope  of 
the  decision  of  the  presiding  officer,  whether  il  the  witness 
admits  he  did  sign  this  paper  it  will  be  competent  to  be  read 
to  the  court,  if  it  is  to  be  read  as  evidence  in  the  case. 

Senator  EDWAEDS.  I  understand  the  question  to  be 
whether  or  not  the  paper  offered  in  evidence  is  admissible  as 
aftecting  the  character  of  the  witness.  Tliat  is  the  question  as 
I  understand  it. 

Tlie  CHIEF  JUSTICE.  The  question  is  not  whether  the 
paper  contains  the  truth  but  whether  as  a  fact  he  did  under 
some  circumstances  or  other  sign  the  paper. 

Senator  GRAHAM,  of  Orange.  I  desire  that  the  question 
shall  be  stated. 

The  CHIEF  JUSTICE.  The  presiding  officer  understands 
it  to  be  this.  The  Managers  have  proved  that  under  certain  cir- 
cumstances a  paper  was  signed.  The  question  is  whether  the 
respondent  has  a  right  to  oflFer  the  paper  as  part  of  the  transac 
tion,  not  with  the  view  of  proving  that  its  contents  are  true 
but  with  the  view  of  impeaching  the  credit  of  the  witness. 

A  sufficient  number  seconding  the  call  for  a  decision  of  the 
question  by  the  senate. 

The  CHIEF  JUSTICE  put  the  question  on  the  admission 
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of  the  qnestion  offered  by  tlie  respondent's  eonnsel  and  it  was 
decided  in  the  aflSrmative  by  the  tbllo¥ring  vote : 

Those  who  voted  in  the  affirmative  are : 

Messrs.  Allen,  Beasley,  Bellamy,  Brogden,  Brown,  Cook, 
Conncil,  Cowles,  Crowell,  Edwards,  Eppes,  Flemming,  Hawkins, 
Hyman,  King,  Latham,  Ledbetter,  Lehman,  Love,  McCotter, 
Merrimon,  Moore,  Olds,  Robbins,  oi  Davidson,  Bobbins,  of 
Eowan,  Speed,  Warren,  Whiteside,  Worth — 29. 

Those  who  voted  in  the  negative  are : 

Messrs.  Battle,  Gilmer,  Graham,  of  Alamance,  Graham,  of 
Orange,  Jones,  Linney,  Morehead,  Skinner,  Troy,  Waddell — 10. 

So  the  questson  was  admitted. 

Q.  Look  at  the  paper  purporting  to  have  been  sworn  to "  and 
signed  before  Mr.  Albright — did  yon  sign  tliat  paper  before  Mr. 
Albright  i    A.  I  don't  recollect  that  I  did — I  think  not. 

Q.  Did  yon  sign  that  other  paper  ?  [a  second  one  produced]. 
A.  Not  before  Albriglit. 

Senator  EDWARDS.  Is  the  counsel  introducing  another 
paper  ? 

Mr.  BOYDEN.  There  are  two  papers  signed  by  him*  We 
ask  about  the  one  first  signed  before  Albright,  and  he  says  he 
didn't  sign  that.     That  ends  that. 

The  CHIEF  JUSTICE.  He  don't  recollect  signing  that 
first  paper,  so  now  take  the  other. 

Q.  I^>ok  at  the  other  paper  signed  before  Colonel  Clarke  ? 
A.  I  signed  one  before  Colonel  Clarke. 

Q.  Look  at  the  signature  to  that  paper  [handing  paper  to 
witness]  and  say  whether  it  is  your  signature?  A.  It  looks 
like  it. 

Q.  I  ask  voTi  whether  it  is  von  si/jrnature  or  not  ?  A.  I  think 
it  is,  sir. 

Mr.  GRAHAM.  I  understand  that  he  identities  that  as  the 
one  sworn  to  before  Colonel  Clarke. 

Q.  I  wish  to  know  if  when  you  signed  this  paper  you  knew 
what  it  contained  ?     A.  Clarke's  ( 

Q.  Yes  I    A^  I  knew  some  part  of  it,  I  suppose. 
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Q.  Tell  us  what  part  of  it  yon  knew  ?  A.  I  sappoee  it  was 
Bomething  concerning  the  affidavit  ipade  out  while  I  was  under 
arrest  before  Colonel  Clarke.  It  was  something  concerning  the 
White  Brotherhood. 

Q.  Yon  knew  there  was  something  concerning  the  White 
Brotherhood  in  it  ?    A.  Yes,  sir. 

Q.  You  have  a  distinct  recollection  of  that  ?    A.  Yes,  sir. 

Q.  Was  there  any  coercion  used  on  that  occasion,  or  did  you 
sign  that  paper  freely,  and  without  any  threat,  or  any  fear  of 
any  kind  ?    A.  I  had  some  little  fear  about  me  at  that  time. 

Q.  Was  anything  said  on  that  occasion  to  excite  your  fear/ 
A.  I  was  right  smart  excited  at  tliat  time. 

Q.  I  ask  you  if  there  was  anything  said  by  Col.  Clarke  there, 
or  any  other  person  present,  to  excite  your  fear,  and  if  60, 
what  did  they  say  ?  A.  They  told  me  they  wanted  me  to 
come  out  and  tell  them  all  that  I  knew  about  the  concern. 

Q.  About  what  concern  ?  A.  About  the  White  Brothe^ 
hood. 

Q.  Did  they  write  down  what  you  told  ?  A.  Yes,  sir,  I 
suppose  so. 

Q.  As  you  repeated  they  wrote  it  down?     A.  Yes,  sir. 

Q.  Then  you  didn't  understand  that  it  contained  exactly 
what  you  stated  when  you  signed  it  ?     A.  I  suppose  I  did. 

Q.  Was  it  not  read  over  to  you  after  it  was  written  before 
you  signed  it,  every  word  of  it  ?     A.  I  cannot  recollect,  sir,  na>^'' 

Q.  (livens  your  best  impression  about  it?     A.  I   cann^^ 
recollect  whether  it  was  read  or  not. 

Q.  You  cannot  answer  that  question  yea  or  nay  \     A.     ^ 
cannot. 

Q.  You  cannot  recollect  whether  it  was  read  over  or  nc^  ^  • 
A.  No,  sir. 

Q.  Did  you  state  on  that  occasion  that  you  joined  the  1^-^^' 
klux  about  a  year  before,  or  White  Brotherhood  about  a  y^^^ 
before  you  signed  that  paper?  A.  I  stated  that  I  kn^-'^ 
some  little  about  it. 

Q.  Did  you  state  on  that  occasion  that  about  a  year  beft>^^ 
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Ton  joined  the  society  called  the  White  Brotherhood  or  the  Ku> 
klnx  ?    A.  Yes,  sir. 

Q.  Was  that  the  truth  ?    A.  Yes,  sir. 

Q.  Didn't  you  state  the  place  where  you  became  a  member  ? 
A.  Yes^  sir. 

Q.  Where  was  it  that  you  became  a  member  ?  A.  It  was 
out  in  a  piece  of  woods  where  I  stated,  not  far  from  home, 
about  a  mile  from  home. 

Q.  Between  Fisher  Clendenen  and  Alexander  Wilson's? 
A.  Yes,  sir. 

Q.  You  stated  that  ?    A.  Yes,  sir. 

Q.  That  was  the  truth,  was  it?     A.  Yes,  sir. 

Q.  And  you  say  now  it  is  the  truth  ?  A.  Yes,  sir* 

Q.  Did  you  state  that  Dr.  Wilson,  Tait  Turner,  Alexander 
Patton,  senior,  and  Alexander  Patton,  junior,  were  present  ? 
A.  Yes,  sir. 

Q.  And  were  they  present  when  you  joined  2  A.  I  think 
they  were 

Q.  State  if,  when  you  joined,  the  men  that  were  present 
fiad  on  any  disguises  ?     A.  They  had  not 

Q.  Was  any  oath  administered  to  you  ?  A.  There  was  some 
kind  of  a  rhyme  read  over  to  me,  but  I  could  not  recollect  much 
about  it  after  it  was  read  over. 

Q.  You  state  here,  and  I  want  to  know  whether  it  is  true, 
that  "  William  Carr  administered  the  oath  to  me  i "  A.  Yes, 
sir. 

Q.  That  is  true?     A.  Yes,  sir. 

Q.  And  you  now  say  it  is  true  ?     A.  Yes,  sir. 

Q.  You  state  "  I  held  my  hand  up  when  I  took  this  oath  ? " 
18  that  true  ?     A.  I  don't  recollect  about  stating  that. 

The  CHIEF  JUSTICE.  Did  you  hold  up  your  right  hand  ? 
A.  I  cannot  recollect  whether  I  did  or  not. 

Q.  You  state  here  "  to  the  best  of  my  recollection  I  swore  to 
fulfill  and  obey  the  orders  of  the  ofBcers  of  the  society  " — is 
that  true  ?     A.  Yes,  sir. 

Q.  "  I  was  told  that  the  object  of  the  association  was  to  kaie^j 
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down  stealing,  and  if  any  one,  white  or  black,  was  caught  stealing 
he  was  to  be  taken  out  and  whipped  ? " — did  you  state  tliat? 
A.  I  don't  recollect  about  stating  that. 

Q.  Do  you  recollect  that  that  was  so — whether  you  stated  it. 
or  not  ?    A.  No,  sir,  I  don't  recollect  that  that  was  so. 

Mr.  GRAHAM.  I  think  the  regular  couse  would  be  to  read 
the  paper  and  then  see  how  his  statements  correspond  with  it. 

Mr.  BOYDEN.  We  have  no  objection  to  read  the  paper^ 
but  we  have  a  right  to  cross-examine  the  witness  according  to 
our  own  taste,  and  not  according  to  the  taste  of  the  managers. 

Mr.  MERRIMON.  It  is  not  a  matter  of  taste,  but  a  matter 
of  law. 

The  CHIEF  JUSTICE.     You  had  better  read  the  paper. 

Mr.  BO  YD  EN  here  read  the  paper  signed  by  the  witness  in 
the  presence  of  Col.  Clark,  of  which  the  lollowing  is  a  copy: 

I,  William  Pattoii,  a  citizen  of  the  county  of  Alamance,  state 
of  North  Carolina,  do  freely  and  voluntarily  state  that  I  became 
a  member  of  the  society  called   the  "  White   Brotherhood,"  or 
Kuklux,  about  one  year  ago.     I  was  made  a  member  by  William 
Kerr,  in  the  woods  between  Fisher  Clcndenen's  and  Dr.  Alexan- 
der Wilson's,  Tate  Turner  and  Alexander  Patton,  Sr.,  and  Alex- 
der  Patton,  Jr.,  were  present.     William  Kerr  administered  the 
oath  to  me.     I  held  my  hand  up  when  I  took  it.     To  the  tet 
of  my  recollection,  I  swore  to  fulfill  and  obey  the  orders  of  the 
officers  of  the  society.     I  was  told   that  tlie  object  of  the  asso- 
ciation was  to  keep  down  stealing,  and   if  any  one,  white  or  - 
black,  was  caught  stealing,  he  was  to  be  taken  out  and  whipped « 
This  was  at  night,   and   they  gave  me  one   sign,  which   w^^ 
pressing  the  thumb  on   the  back  of  the  fingei-s  when  shakiin— % 
hands.     I  was  told  there  were  other  signs,  but  it  was  not  nece==^!^ 
sary  to  give   them,  and   I  never  received   them.     I  attend^^^ 
another  meeting,   something  like  three  weeks  after,  near  tCl   -^^^ 
residence  of  Dr.    Alexander  Wilson.      Thpre   were  prese — sn' 
Dr.   Wilson,  Tate  Turner,   James  Johnson,   I^vy  Johnscr=>^> 
Michael  Tear  and    others  I    cannot  now  remember,     i^z^us 
meeting  was  at  night  and  was  held  in  a  patt^  of  woods  ii»i-  ^ 
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field.    Wm.  Kerr  was  the  head  man  on  that  occasion.    They 
called  the  meeting  a  "  camp." 

I  attended  another  meeting,  at  night,  in  an  old  field  near  Tate 
Tnmer's.  Nothing  was  donebnt  talk  a  tlittle.  Jake  Long  was 
said  to  be  the  head  man.  I  suppose  that  there  were  camps  all 
over  the  county.  William  Johnson  told  me  that  he  had  taken 
the  oath. 

I  disapproved  of  the  organization  and  had  as  little  to  do  with 
it  as  possible. 

I  knew  nothing  of  the  hanging  of  Outlaw  and  the  drowning 
of  Puryear,  and  was  never  present  when  any  one  was  whipped. 

William  Patton. 

Kaleigh,  August  5th,  1870. 
Witness : 

Wm.  J.  Clarke. 

Q.  I  understand  you  to  state  then  now  that  when  you  stated 
A'ou  joined  this  organization  cf  the  White  Brotherhood  or  Ku- 
Iclux  a  year  ago  that  is  the  truth  ?     A.  Yes,  sir. 

Q.  You  did  join  ?     A.  Yes,  sir. 

Q.  I  underetand  you  to  say  that  you  were  made  a  member 
Ly  William  Kerr  ?     A.  Yes,  sir. 

Q.  In  the  wood  between  Fisher  Clendennen's  and  Dr.  Wil- 
son's— is  that  true  ?     A.  Yes,  sir. 

Q.  I  understand  you  to  say  that  Dr.  Wilson,  Tate  Turner^ 
Alexander  Patton,  Sr.,  and  Alexander  Patton,  Jr.,  were 
present — that  is  true?     A.  Yes,  sir. 

Q.  I  understand  you  to  say  that  William  Kerr  administered 
the  oath  to  you  ?     A.  Yes,  sir. 

Q.  I  understand  you  to  say  that  whether  you  held  up  your 
right  hand  when  you  took  it  or  not  you  do  not  recollect.  A. 
I  do  not  recollect. 

Q.  I  undei*stand  you  to  say  that  you  took  the  oath  to  fulfill 
and  obey  the  orders  of  the  officers  of  the  society — is  that  so — is 
that  true  ?     A.  Yes,  sir. 

Q.  I  understiind  you  stated  that  if  any  one  was  caught  steal- 
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ing,  either  white  or  black,  he  was  to  be  taken  out  and  whipped  ? 
A.  I  don't  recollect  about  that,  sir. 

Q.  You  don't  recollect  whether  it  was  so  or  not — ^yon  will 
not  say  it  didn't  ?    A.  I  cannot  recollect  saying  so. 

Q.  You  don't  recollect  is  all  you  answer  ?    A.  Yes,  sir. 
Q.  I  ask  you  now  if  that  was  the  fact  ?    A.  Yes,  sir. 
Q.  Was  that  fact  although  you  don't  recollect  saying  it  ?    A. 
I  don't  recollect  saying  it. 

Q.  That  was  the  fact  whether  you  recollect  saying  it  or  not  J 
A.  Yes,  sir. 

Q.  You  state  that  they  gave  you  one  sign — what  sign  was  it 
that  they  gave  you,  just  tell  us — pressing  the  thumb  on  the 
back  of  the  hand  ?     A.  I  forget,  sir. 

Q.  Pressing  the  thumb  on  the  back  of  the  fingers  when 
shaking  hands — did  they  give  you  such  a  sign  as  that  ? 
I  cannot  recollect  whether  they  did  or  not. 

Q.  Did  they  give  you  any  sign  after  this  ?     A.  I  cannot 
collect  whether  they  gave  me  any  sign. 

Q.  You  say  you  attended  another  meeting  near  tlio 
deuce  of  Dr.  Alexander  Wilson — is  that  so — did  you  do  i 
A.  I  met  some  of  my  neighbors  there  one  time. 

Q.  Yon  had  a  meeting  where — where  was  it  ?     A.  It  w ^ 

close  by  there. 

Q.  In  the  woods  or  where?     A.  I  think  it  was  a  patch        of 
woods  close  bv,  sir. 

Q.  There  was  a  patch  of  woods  close  by — were  you  in  tLii^^^t 
patch  of  woods  ?     A.  I  think  I  was  in  the  edge  oi  it. 

Q.  I  will  ask  you  why  they  held  the  meetings  in  the  woocH^s? 
A.  I  don't  know. 

Q.  Was  Dr.  Wilson  present  at  that  meeting  ?    A.  I  thk     nk 
he  was  at  that  time. 

Q.  Was  Tato  Turner  present  ?     A.  Yes,  sir. 
Q.  Was  James  Johnson  present  ?     A.  I  think  so. 
Q.  Was  Leroy  Johnson  present  ?    A.  I   don't  know  a  rMdan 
of  that  name. 
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Q.  Dq  you  know  Micliael  Tear  or  Fear  ?    A.  Yes,  sir. 

Q.  Was  he  present  ?    A.  I  suppose  so. 

Q.  You  recollect  now  that  he  was  ?    A.  I  think  he  was. 

Q.  That  meeting  you  state  here  was  at  night — ^is  that  so  ? 
A.  Yes,  sir. 

Q.  You  state  here  tliey  called  the  meeting  a  camp  ?  A. 
I  did.     I  cannot  say  it  was  any  camp  ;  it  was  no  regular  camp. 

Q.  You  say  it  was  called  a  camp — is  it  tnie  that  they  called 
that  meeting  a  camp  ?  A.  The  regular  meeting  place  I  sup- 
pose they  called  the  camp  ?  A.  I  didn't  attend  them  but  three 
meetings,  and  then  I  quit  off. 

Q.  Those  that  belonged  to  this  particular  camp — this  was 
their  camp  ?     A.  Yes,  sir. 

Q.  You  say  here  that  you  attended  another  meeting  near 
Tate  Turner's — is  that  tnie — did  vou  do  so  ?    A.  Yes,  sir. 

Q.  Was  that  at  night  f     A.  Yes,  sir. 

Q.  Was  it  in  the  woods  or  in  an  old  field  f  A.  In  an  old 
field, 

Q.  You  state  here  that  Jake  Long  was  said  to  be  the  head 
man — is  that  so  ?     A.  I  don't  suppose  so. 

Q.  What  was  said  at  the  meeting?  A.  I  don't  recollect 
hearing  them  say  anything  tliat  night. 

Q.  How  many  other  camps  do  you  know  of  in  the  county  of 
Alamance.  Just  tell  the  number?  A.  I  don't  know  of  any 
more,  sir. 

Q.  You  know  of  only  that  one  ?     A.  Yes.  sir. 

Q.  You  state  here  that  there  were  camps  all  over  the  coun- 
ty ?     A.  I  do  not  know  as  there  was,  sir. 

Q.  You  state  here  that  William  Johnson  told  you  that  he 
Iiad  taken  the  oath — is  that  true?  A.  I  don't  recollect  as  he 
told  me  that  he  had  taken  the  oath. 

Mr.  GRAHAM.  We  object  to  that— what  William  John- 
son told  him  is  nothing.  This  is  hearsay  altogether.  If  it  is 
intended  to  prove  that  William  Johnson  was  a  member,  prove 
it  by  somebody  who  knows.    As  to  proving  what  William 
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Johnson  said  to  him  is  precisely  of  a  class  of  evidence  which 
has  been  rejected.    It  is  all  hearsay. 

The  CHIEF  JUSTICE.  The  presiding  officer  thinks  where 
a  communication  is  made  by  one  member  to  another  it  can  be 
proved.  He  thinks  that  is  competent  because  it  is  carrying 
out,  and  in  lurtherance  of  a  combination  which  has  been 
proved. 

Q.  You  state  near  the  close  of  your  affidavit  that  you  dis- 
approved of  the  organization  ?    A.  Yes,  sir. 

Q.  Were  you  not  afraid  to  break  with  it  after  you  had 
joined  ?    A.  I  was  not. 

Q.  Why  didn't  you  break  it  at  once  then  if  you  disapproved 
of  it,  and  were  not  afraid  to  break  with  the  society — why  didn't 
you  do  it  at  once  the  moment  you  disapproved  of  it?  A.  I 
didn't  know  anything  about  it. 

Q.  You  don^t  understand  the  question — I  understand  yon 
to  say  you  disapprove  of  the  organization — that  is  so  is  it  not? 
A.  Yes,  sir,  in  a  short  time  I  quit  off,  and  never  had  anything 
more  to  do  -wnth  it. 

Q.  Pid  you  quit  off  at  once  when  you  disapproved  of  it,an^ 
attended  no  more  meetings  ?    A.  Yea,  sir. 

Q.  Yon  attended  then  but  three  meetings?  A.  But  thr(>c 
meetings. 

Q.  Can  you  give  us  the  time  of  the  last  one?     A.  No, sir. 

Q.  What  hour  in  the  night  did  tlicse  meetings  take  place  as 
well  as  you  cmi  recollect  the  time  ?     A.  About  dark. 

Q.  How  long  did  tliey  continue  ?     A.  For  a  short  time. 

Q.  What  was  done  or  said  which  is  not  in  this  paper  at  the 
first  meeting,  do  you  recollect  anything?  A.  I  cannot  recol- 
lect anvtliin<?  now. 

Q.  What  was  said  or  done  at  the  second  meeting  that  is  ^^t 
stated  in  your  affidavit,  do  you  recollect  anything?  A.  lean- 
not  recollect  now. 

Q.  Then  as  to  the  second  meeting  ?  A.I  don't  think  there 
was  out  very  little  said. 

Q.  Do  you  recollect  what  that  little  was  now  ?  A.  I  ^^ 
not. 
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Q.  What  was  the  object  of  the  meeting  ?     A.  As  I  under- 
ctood  it  to  protect  oureelves  and  property  against  bam  burners. 
Q.  [By  tlie  Chief  Justice.]     What  were  you  called  there 
for  ? 

Mr.  GRAHAM.  They  were  called  there  as  I  understiind 
for  the  purpose  of  taking  measures  against  barn  burners  and 
thieves. 

Q.  What  were  you  called  at  this  second  meeting  for  ?  I  do 
not  know  as  I  was  caUed  for  any  particular  purpose.  I  went 
out  to  meet  some  of  my  neighbors  there. 

Q.  Was  anything  said  at  the  meeting  why  you  were  called 
tibere  ?    A.  No. 

Q.  I  understand  you  to  say  that  the  object  of  the  meeting 

Avas  to  protect  yourselves  against  barn  burnere  ?     A.  Yes,  sir. 

Q.  In  what  way  did  you  expect  to  protect  yourselves  ?     If 

^'ou  suspected  a  man,  were  you  to  take  him  up  and  punish  him 

l)y  this  society  ?     A.  No,  sir. 

Q.  How  then  ?  A.  We  would  try  to  find  out  about  the 
barn  burning  and  stealing,  and  report  it  to  tlie  justice  of  the 
peace  and  assist  each  other  in  that  way.  That  was  my  under- 
standing of  it. 

Q.  Did  you  ever  report  any  one  to  the  justices  of  the  peace  ? 
A.  No,  sir. 

Q.  Did  you  disapprove  of  reporting  these  things  to  the  jus- 
tice of  the  peace  ?     A.     No.  ;» 

Q.  What  part  of  it  was  it  that  you  disapproved  of — was  it 
the  whipping  them  by  the  society  if  they  were  caught  stealing  ? 
A.  I  disapproved  such  as  that,  but  I  never  knew  any  whipping 
to  be  done. 

Q.  What  do  you  mean  by  saying  you  disapproved  of  the 
whipping?    A.  I  thought  it  was  not  right  to  do  so. 

Q.  Was  that  a  part  of  their  object  to  whip  men  if  they  were 
caught  in  these  crimes  ?  A.  I  do  not  know  whether  it  was  or 
not. 

Q.  What  do  you  mean,  you  disapproved  of  it.  I  cannot  com- 
prehend you.    You  disapproved  of  that  part  of  it  ?    A.  If 
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there  was  any  such  thing  belonged  to  it  I  disapproved  it.  I  do 
not  know  whether  there  was  any  such  thing  done  or  not. 

Q.  What  was  it  then  that  yon  disapproved  of  when  you 
left  ?     A.  I  got  tired  of  it,  and  quit  off. 

Q.  There  was  nothing  in  particular  that  you  disapproved  of  I 
A.  No.  sir,  nothing  in  particular. 

Q.  And  do  I  understand  you  now  to  say  that  it  was  not  a  part 
of  their  object  if  they  detected  men  in  stealing  and  had  the  full 
proof  of  it  that  they  were  not  to  whip  them — was  not  that  a 
part  of  their  object  if  they  had  fnll  proof  of  it  ?  A.  I  do  not 
know  that. 

Q.  Your  recollection  is  not  as  good  at  this  time  as  it  was 

when  yoa  made  that  statement  before  Col.  Clarke?  A.  I 
think  it  is  as  good. 

Q.  You  said  nothing  then  but  what  you  recollected,  did 
you  ?     A.  No,  sir. 

Q.  I  ask  you  now  if  you  know  of  any  person  being  chastised 
or  whipped  in  the  county  of  Alamance  ?  A.  I  do  not. 

Q.  How  far  do  you  live  trom  Graham  ?    A.  Six  miles. 

Q.  Have  you  any  knowledge  that  any  one  of  these  camps 
decreed  the  death  of  Outlaw  ?     A.  I  have  not. 

Q.  Where  were  you  on  the  night  ho  was  executed  ?  A.  I 
was  home,  sir. 

Q.  Were  you  at  home  all  night  ?    A.  I  was. 

Q.  Where  were  you  oii  Sunday  morning?     A.   I  was  out  - 
at  church  on  Sunday  morning. 

Q.  Where  do  you  go  to  church?     A.  Haw  Fields. 

Q.  When  did  you  hear,  and  how  soon  after   the  death  c^/* 
Outlaw  did  you  hear  tliat  he  had  been  hung  f    A.  Heard  it 
at  the  church  the  next  morning. 

Q.  Did  you  go  to  Graham?    A.  I  did  not. 

Q.  How  soon  after  that  did  you  go  to   Graham  ?    A.  I  can- 
not recollect    It  was  some  time  after. 

Q.  How  far  do  you  live  from  where  Puryear's  body  WM 
found  ?    A.  One  mile,  about  a  mile. 
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Q.  Whose  mill  pond  was  his  body  found  in  ?    A.  In  Dr. 
Wilson's  mill  pond. 

Q.  How  far  is  Dr.  Wilson's  residence  from  the  mill  pond  i 
A.  About  a  mile. 

Q.  Is  his  house  or  the  mill  pond  nearest  to  your  residence  ? 
A.  It  is  some  nearer  him. 

Q.  Is  the  mill  ix)nd  or  Dr.  Wilson's  house  nearest  to  you  i 
A.  It  is  about  the  same  distance  I  suppose. 

Q.  Did  you  see  the  body  of  Puryear  i    A.  I  did,  sir. 

Q.  What  was  his  condition — were  you  present  when  he  was 
got  out  of  the  water  ?    A.  I  was. 

Q.  What  was  his  condition  when  he  was  taken  out  ?    A.  In 
a  very  bad  condition. 

Q.  State  whether  there  was  any  rock  tied  to  his  feet  ?    A. 
There  was. 

Q.  How  large  was  that  rock  ?    A.  It  was  a  very  large  rock. 

Q.  Give  us  an  idea  how  large  ?    A.    I  suppose  the  rock 
would  weigh  15  lbs. 

Q.  Large  enough  to  sink  the  body  ?    A.  Yes,  sir. 

Q.  [By  the  Chief  Justice.]    Was  it  as  large  as  this  pitcher  ? 
A.  Yes,  sir. 

Q.  As  large  as  a  man's  head  ?    A.  Yes,  sir. 

Q.  It  was  big  enough  then  to  sink  the  body  and  keep  it 
down  ?    A.  I  suppose  so. 

Q.  How  long  had  Puryear  been  absent  before  his  body  was 
fomid — ^been  missed  i     A.  About  two  months,  I  think. 

Q.  How  near  did  he  live  to  this  mill  pond  ?  A.  Half  a 
Uiile. 

Q.  His  residence  then  was  within  half  a  mile  of  the  pond  ? 
A.  Yes,  sir. 

Q.  Who  else  was  present  when  he  was  taken  up  ?  A.  Dr. 
Wilson,  Fisher  Clendennen,  and  Jack  Woods,  I  cannot  re- 
member all  their  names.  We  had  a  jury  of  twelve  men  sum- 
moned. 

Q.  Had  it  been  ascertained  before  yon  met  there  that  his 
body  was  there  ?    A.  Yes,  sir. 
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Q.  And  a  coroners  inquest  had  been  smnmoned  ?  A.  Yes, 
sir. 

Q.  Were  you  one  of  them  ?    A.  I  was  one  of  tbeiu  ? 

Q.  You  cannot  recollect  all  the  names  tliat  were  present! 
A.  No  sir,  I  cannot  recollect 

Q.  Name  just  as  many  as  you  can  recollect  of  the  persons 
present  il    Who  was  the  coroner  ?    A.  Viehbett  Foust. 

Q.  Now  begin  with  the  jury  i  A.  Fisher  Clendennen, 
George  Crawford,  Jack  Woods,  Dr.  Alexander  Wilson,  George 
Clendennen  and  Jasper  Woods,  I  think.  I  don't  know  as  I 
remember  the  others.     There  were  twelve  men  present. 

Q.  Do  you  recollect  the  names  of  all  of  them — ^give  us  their 
names.  I  will  give  you  time  to  think  over/  A.  William 
Copps,  I  think  was  one  of  the  others,  sir. 

Q.  You  have  answered  that  you  joined  this  society— did 
you  ever  see  any  of  them  with  disguises  on  them  f  i.  I 
never  did. 

Q.  On  no  occasion  f    A.  No,  sir. 

Q.  I  understand  you  to  say  you  never  saw  any  persons  after 
they  had  been  whipped,  with  marks  on  them  f  A.  I  never 
did. 

Ite-Dircct  Examination, 
By  Mr.  Mekkimon  : 

Q.  Who  wrote  that  paper  [the  one  already  produced  and 
signed  by  witness]  ?    A.  I  think  Mr.  Clarke  wrote  it. 

Q.  Did  he  write  it  at  your  request,  sir  ?    A.  No,  sir. 

Q.  Was  he  your  counsel  ?  Had  you  employed  him  as  your 
counsel  ?    A.  I  had  not. 

Q.  Did  he  ever  do  any  business  for  you  before  that  time? 
A.  No  I  think  not. 

Q.  Ho  was  a  iiuUt^ry  man  at  that  time  ?  A.  I  think  be 
was. 

Q.  Commanding  troops  ?    A.  Yes,  sir. 

Q.  If  you  had  had  your  choice  would  you  have  selected  hin* 
to  write  your  statement  f    A.  No,  sir. 
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Q.  Did  you  say  a  while  ago  that  Mr.  Douglas  wanted  you  to 
tBign  a  paper  ?    A.  Yes,  sir. 

Q.  Did  he  or  did  he  not  ask  you  to  say  that  you  were  not 
lianged  ?  A.  He  asked  me  to  say  something  about  that.  He 
«8ked  if  I  was  hung  up  oft*  the  ground,  and  I  told  him  I  was 
not  pulled  oft'  the  ground, 

Q.  Did  he  ask  you  to  sign  a  paper  to  that  effect?  A. 
He  wrote  out  a  paper,  I  think  he  asked  me  to  sign  it  to  that 
effect. 

Q.  Did  you   sign  it  ?     A.  I  don't  recollect  about  signing  it. 

Q.  Was  there  a  guard  there  at  that  time  ?     A.  Yes,  sir. 

Q.  That  paper  that  he  presented  to  you,  did  it  state  whether 
^'ou  had  been  hung  or  otherwise  ?  A.  It  stated  that  I  had 
Jbeen  hung. 

Q.  Did  it  state  that  you  had  been  hung,  or  that  you  had  not 
been  hung  ?     A.  I  said  that  I  had  been  hung. 

Q.  Was  it  that  way  when  he  asked  you  to  sign  it  ?  A.  That 
"was  my  understanding. 

Q.  I  understand  you  to  say  that  you  signed  any  paper  that 
^hey  presented  to  you  ?    A.  Yes, 

GEOEGE  S.  KOGERS,  a  witness  called  on  behalf  of  the 
JUanage7'8j  heing  duly  sworn^  testified  asfoUoica  : 
By  Mr.  Merrimon, 

Q.  State  to  the  court  your  name,  age  and  residence  ?  A. 
Oeorge  Rogers,  20  years  old,  I  live  about  three  miles  out  of 
Oraham. 

Q.  What  is  your  business  ?     A.  Fannnig. 

Q.  State  whether  at  any  time  during  the  year  1870,  if  you 
saw  any  armed  men,  if  you  say  you  did,  and^they  arrested  you, 
what  you  know  of  any  such  arrest  ?  A,  I  saw  some  on  the 
26th  of  July  at  Graham. 

Q.  Describe  what  they  did,  and  who  they  were  f    A.  There 
was  10  men  including  two  colored  men. 

Q.  Were  they  armed  ?    A.  Yes,  sir,  they  were  all  armed, 
all  had  their  muskets,  except  one,  Aleck  Ruflin,  and  he  had 

46 


702  COURT  OF  iMPEACUMEirrg. 

pistols.    He  had  had  a  gun,  and  had  given  it  to  his  brother,  I 
think,  Henry  Kuffin. 

Q.  Were  they  in  uniform  ?    A.  All  but  one. 
Q.  "Were  the  negroes  in  nnifonn  ?     A.  All  but  one  m'gger/ 
Q.  State  what  they  did  to  yon  ?    A.  Aleck  Rnffin  came  up 
to  Mr.  Hanna's  and  asked  if  I  was  tliere,  and  some  one  remarked 
that  I  was.    The  white  men  had  gone  past  the  door,  and  he  ran 
down  and  told  them  I  was  in  the  store.     They  came  back  and 
Lieutenant  Ilunniciitt  rode  up  to  the  door  and  asked  me  mr 
name.     I  told  them,  and  lie  said  I  must  consider  mrv'self  under 
arrest.     I  said  "  all  right.''     He  told  me  to  go  along  withtliese 
men.     I  asked  him  where  he  wanted  me  to  go ;  he  said  Le 
wanted  me  to  go  into  the  country  a  piece.     I  went  along  witli 
them.     I  asked  him  it  they  would  let  me  ride,  and  he  told  me 
he  would.     T  asked  him  what  anthoritv  he  had  to  arrest  me; 
he  said  he  was  acting  nnder  orders  of  the  Governor  of  the  State; 
that  he  was  acting  under  the  orders  oi  Burgen  and  Burgen  wa& 
acting  nnder  orders  of  the  Governor.     The}"  carried  me  all  over 
the  south  part  of  the  country.     I  suppose  I  rode  fifty  miles 
that  day.     Between  nine  and  ten  oY'lock  we  got  to  Company 
SIiops ;  I  stayed  there  until  tlie  next  day,  at  ten  o'clock,  when 
Bnrgen  asked  me  to  come  into  his  tent.     I  went  with  him;  be 
asked  ine  if  I  knew  anything  about  tlie  hanging  of  Outlaw;  I 

told  him  I  did  not,  and  lie  told  niuitwasad d  lie,  that  I  Jid? 

and  then  he  asked  me  if  I  didn't  knosv  that  A<lolphus  Moore 
hnng  Outlaw.     I  told  him  I  didn't  know,  and  he  called  me  a 

d d  liar  aiJ:ain,  and  he  t>ld  ]m  to  i^.ibii'jk  toiuv  tout,  ami  said 

he  would  give  me  till  ten  o'clock  tliat  night  to  tell  about  it.  I 
went  back  in  the  tent  and  staved  there  until  about  ten  O'clock 
that  night,  when  he  came  there  and  called  me  out  again  to  hi^ 
tent,  and  he  told  me  I  must  confess  who  hung  Outlaw;  hesay^ 
I  know  you  were  one;  we  know  that  Adolph  Mooi-e  and  Jii" 
Hunter  were  others  in  tlie  party  who  knew  alx)ut  it.  I  told 
him  I  did  not.  Jle  said  Patton  didn't  know  anji:hing  about  it 
until  he  was  hung,  and  if  I  didn't  tell  he  would  hang  me.  I 
told  him  I  didn't  know  anything  about  it.    He  picked  np » 
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pistol  and  called  for  a  rope,  and  there  was  a  man  standing  in 
the  door — I  think  it  was  Ilunnicutt — who  handed  him  a  rope. 
I  stepped  outside  of  the  tent,  and  he  put  the  rope  around  my 
neck,  and  led  me  down  some  seventy-live  yards  to  a  piece  of 
woods. 

Q.  Were  they  armed  men  ?  A.  Four  armed  men,  Bergen, 
Ilunnicutt,  and  two  other  men.  He  threw  a  rope  over  a  limb 
and  ordered  the  lieutenant  to  pull  me  up.  lie  pulled  the  rope 
until  U  was  fetched  tight  and  choked  me.  He  didn't  pull  my 
feet  quite  off  the  ground.  He  held  it  about  a  minute  and  a 
half,  and  he  told  the  lieutenant  that  that  would  do,  and  the 
lieutenant  let  the  rope  slack.  He  asked  me  if  I  would  tell.  I 
told  him  I  knew  nothing  about  it  at  all.  He  then  made  some 
threat  that  if  I  didn't  tell  he  would  shoot  me.  I  told  him  I 
didn't  know  anything.  He  then  let  the  rope  down,  and  on  the 
way  back  he  said  "  I  believe  you  are  telling  the  truth,"  or 
something  that  way,  and  he  would  do  all  he  could  to  release  me, 
but  he  could  not  do  so,  as  he  was  acting  under  orders  of  the 
Governor.  I  stayed  in  the  camp  then  until  the  3d  day  of 
Aufirust,  when  we  started  for  Yancewille. 

Q.  Who  told  you  that — Bergen  f  A.  Yes,  sir,  they  started 
the  thii*d  day  for  Yancey ville,  and  went  over  to  Moore's  store 
and  stayed  all  night. 

Q.  Where  was  that?  A.  At  Moore's  store.  There  was 
some  men  who  wanted  to  stay  there  until  the  polls  were  opened 
and  vote,  but  he  would  not  let  them  stav. 

Q.  Was  that  in  Alamance  county?  A.  Yes,  sir,  we  got  tu 
Yancey  ville  that  evening  about  two  o'clock,  and  we  wei-e  i)ut 
into  a  room  and  kept  there  till  we  were  brought  back  to  Com- 
pany Shops.     I  don't  recollect  the  day* 

Q,  What  was  the  condition  of  the  weather  when  you  got 
back  to  Company  Shops  ?  A.  It  was  raining.  We  were  put 
in  the  tent^ 

Q.  What  sort  of  a  tent  ?  A.  Small  tent.  There  were  some 
8  or  10  of  us  in  the  tent. 

Q.  Where  did  you  go  for  a  place  of  shelter?    A,  W^'w^ii^:^ 
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in  an  old  field  under  the  tent.  We  were  carried  to  the  ccrart 
house  at  Graham,  and  from  there  we  were  brought  to  SaBfr 
bury  before  Judge  Brooks  on  the  19th  of  August,  and  he  re- 
leased me. 

Q.  Had  you  done  any  crime  ?    A.  No,  sir. 

Q.  Did  you  see  the  troops?    A.  Yes,  sir. 

Q.  Did  they  ofier  any  evidence  against  you  at  Salisbuj? 
A.  No,  sir. 

Q.  They  had  no  charge  against  you  ?    A.  None  at  all. 

Q.  State  a  little  more  fully  if  you  can,  what  he  said  about 
hanging  Patton  ?  A.  He  said  that  he  had  hung  Patb>n  np 
three  times.  He  told  me  that  in  the  old  field,  and  the  UA 
time  he  said  he  hung  him  until  he  was  dead,  till  he  fell  ao^  • 
was  not  able  to  stand.  I  was  told  that  by  three  of  his  mea 
afterwards. 

Q.  Did  he  state  whether  Patton  had  made  any  conftesicm 
or  not  ?  A.  He  told  me  that  Patton  knew  nothing  about  it 
till  he  was  hung,  and  then  he  could  tell  all  about  it. 

Q.  Did  you  see  much  of  the  troops  ?  A.  I  suppose  I  aaW 
nearly  all  of  them. 

Q.  Describe  to  the  court  their  discipline  and  demeanor  to- 
wards each  other  and  the  oflScers,  and  all  j^ou  know  about 
them?  A.  They  cursed  the  officers  just  the  same  as  they 
would  each  other.  There  was  no  discipline  at  all.  They 
were  hallooing  and  hooting  all  the  time  they  were  on  the 
post. 

Q.  What  sort  of  a  looking  body  of  men  were  they  ?  A. 
They  were  a  bad  looking  set  and  mighty  ragged  when  they 
came.  I  saw  a  good  many  of  them  N.'hen  they  drawed  their 
clothing.  They  didn't  hardly  have  clothing  on  enough  to 
hide  themselves,  and  they  were  nearly  all  barefooted. 

Q.  How  old  were  they  ?  A.  Some  boys  looked  to  be  15  or 
16.  I  saw  some  who  looked  as  if  they  might  be  old  men 
about  60  or  70.    Their  heads  were  right  white,  some  of  them. 

Q.  State  to  the  court  whether  or  not  you  saw  any  sqaadfl 
of  men  leaving  the  camp  and  returning  ?    A.  I  did. 
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Q.  State  whether  they  were  white  or  black?  A.  Some 
were  white  and  some  were  black. 

Q.  When  they  returned  did  they  bring  any  one  with  them? 
A.  Sometimes  they  would. 

Q.  State  whether  or  not  it  was  usual  to  have  black  men 
along  with  these  squads?  '  A.  Neariy  always  one  or  more. 

Q.  Do  you  know  whether  these  squads  went  over  the 
county  or  not?     A.  Only  hearsay. 

Q.  That  day  that  they  rode  with  you  what  did  they  do  ? 
A.  They  were  hunting  other  men. 

Q.  Where  did  they  go  ?  A.  In  the  first  place  they  went 
to  Mr.  Foust's. 

Q.  Did  they  take  anybody  there  ?  A.  No,  sir,  Mr.  Foust 
was  in  his  room  asleep,  and  his  folks  didn't  know  where  he 

was. 

*  

Q#  Where  did  they  go  then  ?  A.  They  went  into  Jcwper 
Wood's,  and  carried  me  along. 

Q.  What  did  they  do  then  ?  A.  They  went  to  Foust's  mill 
and  got  a  man  to  put  them  across  the  river  in  a  boat. 

Q.  Did  they  arrest  anybody  there  ?     A.  No,  sir. 

Q.  What  did  they  go  there  after  ?  A.  They  went  across 
the  river. 

Q.  What  did  they  do  across  the  river  ?  A.  They  started  to 
to  Henry  Thompson's,  the  nigger  pretended  that  he  knew 
the  way,  but  he  went  up  to  Mr.  Allen's — not  quite  to  the 
house — and  I  asked  him  what  Thompson  it  was,  and  he  said 
Benry.  I  told  him  it  was  not  the  way  there  and  told  him  the 
way  ;  and  then  we  went  down  to  the  house. 

Q.  What  did  they  do  with  Henry  Thompson  ?  A.  They 
inquired  for  his  son  Mike,  and  he  was  not  at  home. 

Q.  What  did  they  do  next  ?  A.  They  went  up  to  Dr.  Wil- 
son's and  arrested  Tate  Turner  and  Dr.  Wilson  there. 

Q.  These  men  that  they  arrested  did  they  take  them  along  ? 
A.  Yes,  sir. 

Q.  Where  did  they  go  from  Wilson's?  A.  To  JackThomp* 
son's. 
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Q.  What  did  they  do  with  him  7  A.  He  was  not  at  home. 
They  sent  after  him.  They  carried  him  along,  and  then  wait 
on  to  the  Shops. 

Q.  What  did  they  do  then  ?  A.  They  took  all  these  men 
in  and  put  us  in  a  tent. 

Q.  Were  they  polite  to  these  men  ?  A.  Yes,  sir,  they  were' 
polite.  They  treated  them  very  well.  They  treated  me  very 
well  that  day. 

Q.  How  long  did  they  keep  you  in  the  court  house  at 
Graham  ?  A.  I  don't  recollect.  I  was  there  imtil  the  18th 
of  August,  when  we  started  lor  Salisbury — ^from  the  time  we 
came  back  from  Yanceyville. 

Q.  How  far  do  you  live  from  Graham  f    A.  Tliree  miles. 

Q.  Do  you  know  whether  there  was  a  company  of  federal 
troops  there  f    A.  Yes,  sir. 

Q.  Wlien  did  they  go  away  ?  A.  They  came  there  about 
the  Ist  of  March,  and  never  left  until  after  the  miUtia  went 
away. 

Q.  A  company?  A.  Yes,  sir,  there  was  a  company,  I  dorft 
know  how  many  men — about  60  or  70  men. 

Cross-Examin  ation. 
By  Mr.  Boydex. 

Q.  Where  do  you  live  ?  A.  I  live  about  three  miles  soath 
of  Graham. 

Q.  Will  you  tell  us  whether  you  recollect  the  night  on  which 
Outlaw  was  executed  ?    A.  Yes,  sir. 

Q.  Tell  us  where  you  were  that  night  ?    A.  I  was  at  home. 

Q.  Were  you  at  home  all  night?     A.  Yes,  sir. 

Q.  What  time  did  you  hear  that  he  had  been  hung?  A. 
The  next  day  about  12  o'clock. 

Q.  Wlien  you  heard  that  did  you  go  to  Graham  ?  A.  Not 
at  that  time.     I  went  up  in  the  evening. 

Q.  Did  you  see  the  body  of  Outlaw  ?    A.  I  did  not. 

Q.  Wliat  time  in  the  evening  did  you  go  ?  A.  I  got  there 
about  tliree  o'clock — -I  suppose  about  that  time,  it  may  have 
been  later. 
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Q.  'Whom  did  you  see  there  f  A.  1  met  Mr.  Foust,  who 
had  been  there,  and  who  said  Wjatt  had  been  buried  or  car- 
ried ofE 

Q.  I  ask  who  you  saw  in  Graham  ?  A.  Mr.  Foust  and  two 
or  three  others.     I  saw  Wylie  Neeae  and  George  Steele. 

Q.  Did  you  have  any  talk  with  anybody  else  ?  A.  No  one 
else. 

Q.  Where  did  you  stop  ?  A.  I  stopped  about  100  j^ards 
from  the  court  house.  I  met  them,  coming  out,  and  went  back 
with  them. 

Q.  Do  you  kn^w  anything  about  a  secret  organization — any 
political  organization  by  the  name  of  the  KuK-lux  klan,  White 
Brotherhood,  Constitutional  Union  Guard,  Invisible  Empire  or 
any  other  name  ?    A.  I  know  of  one. 

Q.  Tell  us  all  you  know  about  it — what  is  it  ?  A.  I  know 
one  by  the  name  of  the  White  Brotherhood. 

Q.  Are  you  a  member  ?     A.  Yes,  sir,  I  was. 

Q.  Tell  us  when  you  joined  ?  A.  I  don't  recollect  the  date, 
but  I  think  it  was  in  1868. 

Q.  Where  did  you  join  ?  A.  Joined  in  an  old  field  near 
Maria  Foust's. 

Q.  Who  was  present  when  you  joined  ?  A,  I  do  not  know 
the  men  who  were  present.     They  were  all  in  disguise. 

Q.  You  don't  know  any  of  tliem  ?     A.  No. 

Q.  Have  you  no  idea  who  they  were  ?     A.  Xo. 

Q.  You  didn't  know  any  of  them  ?     A.  No. 

Q.  IIow  many   were  present  ?     A.  I  think  there  was  four. 

Q.  And  yon  joined  them  ?     A.  I  joined  them. 

Q.  How  did  you  join,  what  was  done  to  make  you  a  mem- 
ber ?     A.  Tliey  administered  an  oath  to  me. 

Q.  Did  you  hold  up  your  hand  ?     A.  Yes,  sir. 

Q.  What  sort  of  an  oath  did  they  administer  ?  A.  Before  I 
went  into  it  I  inquired 

Q.  What  oath  did  they  administer  to  you  ?  A.  They  ad- 
ministered an  oath  that  I  would  never  reveal  the  man's  name 
who  initiated  me,  and  that  I  would  obey  the  oflScers  oi  the 
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command  as  far  as  I  was  able.    That  was  about  the  tfnbfltance 
of  it. 

Q.  What  was  to  be  the  penalty  if  you  didn't  do  this  I  A. 
No  penalty  that  I  heard  of. 

Q.  You  only  took  a  solenm  oath  to  do  it  ?    A.  Yes,  sir. 

Q.  I  ask  you  now  liow  you  knew  where  to  meet  them — did 
you  know  any  one  that  was  there  ?  A.  I  went  with  a  man 
there. 

Q.  Who  was  that  ?    A.  Mr.  John  R.  Stoekard. 

Q.  Then  you  knew  one  man  that  was  present?  A.  He  was 
not  present. 

Q.  You  say  you  took  an  oath  not  to  divulge  the  name  of  the 
man  who  swore  you  in  ?    A.  Yes.  sir. 

Q.  Why  did  you  take  that  if  you  admit  yon  didn't  know 
who  he  was?  A.  I  suppose  if  I  had  had  a  suspieion  who  he 
was,  or  knew  his  voice,  I  would  know  his  name. 

Q.  Did  you  tell  the  court  that  you  had  no  idea  ?  A.  I  had 
no  idea. 

Q.  You  can  tell  men  by  their  voice  ?  A.  Yes,  I  can  tell 
some  men  by  their  voices,  but  I  was  not  femiliar  with  his. 

Q.  Do  you  know  now  who  it  was  ?    A.  I  do  not. 

Q.  What  sort  of  disguises  did  they  have  on  ?  A.  They  had 
on  white  disguises. 

Q.  What  about  the  face  ?  A.  They  had  on  a  sort  of  smootli 
face — a  cap  or  some  sort  ot^ 

Q.  Was  there  any  thing  sticking  up  like  horns  ?  A.  Some 
of  them  had. 

Q.  How  many  had  them  that  way  ?     A.  I  think  one  or  two. 

Q.  Did  you  ever  attend  any  of  their  meetings  ?  A.  I  at- 
tended two  others. 

Q.  Tell  us  the  next  meeting  you  attended  ?  A.  I  attended 
a  meeting  at  the  school  house. 

Q.  What  school  house  ?  A.  Known  by  the  name  of  Holt's 
school  house,  near  Col.  Holt's. 

Q.  Near  Colonel  Holt's,  the  gentleman  who  was  sworn  here 
the  other  day  ?    A.  Yes,  sir. 
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Q.  Who  was  present  at  that  meeting  ?  A.  Mr.  Anthony's 
three  boys  were  there — ^know  only  two  of  them. 

Q.  Who  else  ?    A.  Two  of  Mr.  Whitsell's  sons  were  there. 

Q.  There  were  only  four  besides  you  ?    A.  Yes,  sir. 

Q.  How  happened  you  to  know  of  the  meeting  ?  A.  The 
meeting  was  appointed  to  get  more  members. 

Q.  How  did  you  happen  to  know  of  it  ?  A.  I  don't  recol- 
lect exactly,  I  was  informed  by  somebody. 

Q.  Was  it  in  the  night  or  in  the  day  that  you  were  notified 
of  the  meeting  ?  A.  I  don't  recollect  whether  it  was  the  day 
time  or  not.     The  meeting  was  held  at  night. 

Q.  You  don't  know  who  notified  you  ?    A.  I  do  not. 

Q.  What  time  was  that  meeting,  in  the  day  or  in  the  night  ? 
A.  In  the  night. 

Q.  What  hour  of  the  night,  as  near  as  you  cauxrecoUect  ? 
A.  About  half  past  7  o'clock. 

Q.  Wliat  time  in  the  year  ?     A.  In  the  fall  of  the  year. 

Q.  What  time  in  the  fall  of  the  year  ?  A.  Before  christmas. 
I  don't  recollect  exactly  when. 

A.  After  you  met  what  took  place — what  was  said  and  done  ? 
A.  They  expected  more  members,  but  they  did'nt  get  any  one 
else,  and  there  was  nothing  at  all  done. 

Q.  How  long  did  you  continue  together  ?  A.  About  hall 
or  three  quarters  ot  an  hour. 

Q.  Tell  us  everything  that  was  talked  over  there  ?  A.  I 
don't  recollect  anything  being  said  that  night  only  concerning 
getting  in  more  members.     That  was  the  substance. 

Q.  What  did  you  want  more  members  lor — was  anything 
said  about  that  ?     A.  Nothing  was  said  about  that. 

Q.  You  did'nt  know  what  they  wanted  them  for  ?  A.  They 
wanted  to  make  the  organization  as  strong  as  it  could  be. 

Q.  What  camp  did  you  belong  to  ?  A.  I  didn't  belong  to 
any  particular  camp  at  all. 

Q.  Did'nt  they  have  particular  camps?  A.  Not  that  I 
know  ot. 


•'•      •  I 
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Q.  Where  was  your  next  meeting?    A.  About  a  mile  and  a 
half  from  Graham — about  tvvo  miles  I  gness. 

Q.  At  what  place  ?     A.  It  was  at  the  forks  of  the  big  road. 
*^  Q.  In  the  woods  or  in  the  road  ?    A.  In  the  forks  of  tliebig 
road.    We  went  a  piece  off  into  the  woods. 

Q.  Did  yon  have  any  light  ?     A.  I  think  not. 

Q.  You  had  no  light  ?     A.  No,  sir. 

Q.  Tell  us  how  many  were  present  at  that  meeting  ?  A.  I 
suppose  15  or  20. 

Q.  Tell- 'US  the  names  of  as  many  as  you  can  recollect/ 
A.  Mr.'Curtis  was  there. 

Q.  Wliat  Curtis  ?     A.  Clem  Curtis. 
. .  Q."  Who  else  ?    A.  John  Stoekard. 

Q.  John  R.  Stoekard  ?  A.  Yes,  sir,  Jasper  Wood,  Jacob 
Ix)ng,  Henry  Albright,  Jacob  Michael.  I  do  not  recollect  the 
names  of  any  others. 

Q.  You  cannot  recollect  any  others  ?     A.  No,  sir. 

Q.  We  have  got  but  six  names — ^you  said  there  were  15  or 
20.  Did  they  have  on  disguises  ?  A.  There  were  one  or  two 
men  disguised  there. 

Q.  Did  not  they  all  have  on  diso:uifies  there  ?  A.  I  only  saw 
one  or  two  with  dis<j:uises,  it  niav  be  three  or  four — I  would 
not  say  positively. 

Q.  There  was  not  more  tlian  four  that  had  on  disguises?  A. 
Xo,  sir. 

Q.  Tell  us  all  that  was  said  at  that  meeting  ?  A.  There 
had  been  some  whipping  going  on  in  the  neighborhood.  It 
was  alleged  to  have  been  done  by  that  party,  and  the  meeting 
was  to  put  it  down  if  it  was  that  party,  but  there  was  no  evi- 
dence ot  it. 

Q.  And  you  were  going  to  inquire  into  it?     A.  Ye«,  sir. 

Q.  That  was  the  sole  object  of  the  meeting?    A.  Yes,  sir. 

Q.  You  talk  about  nothing  else  ?     A.  Nothing  else. 

Q.  Tell  us  the  name  ot  every  man  in  the  count}'  that 
you  know  to  your  own  personal  knowledge  belonged  to  this 
organization.    A.  Mr.  Jacob  Long,  Mr.   Clem   Curtis,   John 
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Stockard,  George  Anthony,  Daniel  Anthony,  Daniel  Anthony 
again,  Joseph  Wood,  Henry  Albright,  Jacob  Michael,  Robert 
Hanna.    I  don't  recollect  any  others. 

Q.  You  state  that  that  is  all   the  names  that  you  recollect' 
belonged  to  this  organization  in  tlie  county  of  Alamance  ?    A. 
That  is  all. 

Q.  At  tliese  meetings  when  you  were  together  did  you  hear 
it  said  how  many   there  was  in  the  county   belonged   to  tlie     ' 
organization  ?     A.  I  did  not. 

Q.  With  what  political  party  do  you  co-operate?,  A.  The 
conservative  party,  but  I  am  not  old  enough  to  vote. 

Q.  How  old  are  you  ?     A.  20  years  old. 

Q.  Do  you  know   of  any  scourging  that  took  place !    A.  I    . '.   , 
do  not.  '     •  '.• 

Q.  Do  you  know  of  any  one  being  sentenced  at  any  one  of 
these  camps  to  receive  a  whipping  or  any  other  punishment  ? 
A.  I  do  not. 

Q.  Who  received  whij)pings  or  anything  else  ?     A.  I  do  not. 

Q.  Have  you  any  knowledge  of  tlie  persons  who  were  en- 
gaged hi  the  hanging  of  Outlaw  ?     A.  I  do  not. 

Q.  Do  you  know  of  any  one  that  was  engaged  in  the  drown- 
ing of  Puryear  ?     A.  I  do  not. 

Q.  Did  you  hear  the  tiring  ot  any  guns  towards  Graham  on 
the  night  Outlaw  wns  hanged  ?     A.I  didn't. 

Q.  What  time  did  you  go  to  bed  that  night  \  A.  About  8 
o'clock. 

Q.  What  month  was  it  ?  A.I  think  it  was  in  Februaiy.  I 
don't  recollect. 

Q.  Do  you  know  Caswell  Holt  ?     A.  I  do. 

Q.  Do  you  know,  anything  about  his  being  whipped?  A. 
I  do  not. 

Q.  How  far  does  he  live  from  you  ?  A.  At  the  time  he  was 
whipped  he  lived  about  three  miles  from  me. 

Q.  Did  you  see  him  shortly  after  he  was  whipped  3  A.  I 
did. 

Q.  How  soon  ?    A.  Some  five  or  six  days. 
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Q.  Did  yon  see  any  marks  or  stripes  on  him !    A.  I  did  not 

Q.  You  didn't  examine  his  person  ?    A.  I  didn't. 

Q.  Did  you  see  him  alter  he  was  shot?  A.  Not  until  some 
time  afterwards. 

Q.  How  soon  aft^r  ?    A.  Two  or  three  months  afterwards. 

Q.  Did  you  see  the  wound  ?    A.  I  did  not. 

Mr.  MERRIMON.  I  object  to  this  as  it  has  never  been 
proved  that  Caswell  Holt  was  shot. 

Q.  Have  you  any  knowledge  that  he  was  shot  /  A.  I  have 
no  knowledge  of  it. 

Q.  And  you  didn't  sec  the  wound  ?    A.  I  did  not. 

Q.  At  the  time  you  say  there  was  a  meeting,  and  there  were 
four  men  in  disguise — was  there  anything  said  on  that  occa- 
sion about  whipping  Caswell  Holt  ?    A.  Nothing  at  all,  sir. 

Q.  Can  you  tell  why  they  happened  to  have  on  disguises 
when  the  others  were  there  without  ?  A.  For  the  purpose  of 
taking  in  more  members. 

Q.  When  they  took  in  anybody  these  persons  were  always 
disguised  ?  A.  I  do  not  know  that  they  were  always  so.  When 
I  was  taken  in  they  were. 

Q.  Do  you  know  why  the  men  that  took  them  in  wore  dis- 
guises ?     A.  Yes,  sir. 

Q.  Tell  us  why?  A.  The  object  was  if  any  one  came  up 
and  refused  to  go  in  why  they  would  not  know  who  belonged 
to  it. 

Q.  What  objection  had  they  to  having  it  known  ?  A.  I 
don'4;  know  the  objection. 

Q.  I  believe  you  answered  the  question  you  didn't  know 
how  many  camps  there  were  in  the  county  ?     A.  I  do  not. 

Q.  Who  was  the  head  man  of  this  camp  to  which  you  be- 
longed 2     A.  I  belonged  to  no  particular  camp. 

Q.  Who  seemed  to  be  the  commander  ?  A.  Mr.  Jacob 
Long. 

Q.  Mr.  Jacob  Long  appeared  to  be  the  commander  of  that 
scjuad  in  which  you  operated  ?    A.  Yes,  sir. 
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Q.  Have  you  any  personal  knowledge  who  was  the  head 
man  of  the  county  ?    A.  I  have  no  personal  knowledge. 

Q.  Have  you  any  personal  knowledge  who  was  the  head 
commander  in  the  state  of  North  Carolina  ?     A.  I  have  not. 

Mr.  GEAHAM.  The  decision  of  the  senate  confines  this 
inquiry  to  the  two  counties  of  Alamance  and  Caswell.  The 
question  assumes  that  the  organization  existed  over  the  whole 
state.  There  is  no  proof  that  it  did  or  there  was  any  head  to 
it  at  all. 

He-DirecirExamination. 
By  Mr.  Mebeimon. 

Q.  When  did  you  join  this  organization?     A.  In  1868. 

Q.  What  was  the  object  of  the  organization  ?  A.  For  the 
protection  of  the  members  interested. 

Q.  How  protection  ?  A.  There  were  outrages  committed  all 
over  the  county  in  different  parts,  and  they  were  assisting  to 
put  them  down. 

Q.  What  sort  of  outrages  ?  A.  Eapes,  barn  burning  and 
everything. 

Q.  This  organization  was  gotten  together  in  order  to  put 
that  down.     A.  Yes,  sir. 

Q.  What  were  the  ages  of  the  men  that  were  there  that  you 
speak  of?    A.  About  20  or  21. 

Q.  Young  men  ?  A.  Yes,  generally.  Some  of  them  were 
old  men. 

Q.  They  were  generally  young  men  ?  A.  Or  middle  aged 
men.  There  were  men  of  nearly  all  ages,  but  no  right  old 
men.     The  majority  of  them  were  young  men  from  20  to  25. 

Q.  Were  you  brought  to  Ealeigh?  A.  I  was  not  under 
guard  when  I  came  here.  I  came  down  here  after  I  was 
released  from  Salisbury. 

Q.  You  didn't  come  down  here  before  that  time  ?    A.  No. 

Q.  State  whether  there  were  any  other  secret  organizations 
in  the  county  ot  Alamance  besides  this  White  Brotherhood  ? 
A.  I  think  there  was  no  other. 

Q.  You  said  something  about  the  meeting  at  the  forks  of  the 
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road.  I  wish  you  to  repeat  what  you  said  about  the  object  of 
that  ?  A.  It  was  alleged  that  our  party  was  doing  the  whip- 
ping, and  we  went  to  break  it  up  if  it  wag  so* 

Q.  It  didn't  appear  that  it  was  the  "White  Brotherhood  who 
were  doing  the  whipping,  therefore  no  action  ?  A.  No,  sir,  no 
action  was  taken. 

JEREMIAH  H.  ALBRIGHT,  a  wit?ie8s  called  an  hehdf 
of  the  Managers^  bemg  duly  sioorn,  testified  as  foUows : 
By  Mr.  Merrimon. 

Q.  State  your  name,  age  and  residence  ?  A.  My  name  is 
Jeremiah  Albright.  I  am  twenty-three  years  old  the  nine 
teenth  of  next  November,  and  I  live  eight  and  a  quarter  niile»» 
west  of  Graham. 

Q.  What  is  your  business  f  A.  I  am  a  farmer  a  part  of  the 
time,  and  the  rest  of  the  time  I  work  at  blacksmithing. 

Q.  Note  whether  at  any  time  during  the  year  1870,  you  saw 
any  armed  men  in  the  county  of  Alamance  and  if  you  did,  state 
whether  they  did  anything  to  you  and  what  it  was?  A.  I  saw 
armed  men,  both  black  and  white. 

Q.  Describe  tliein,  their  number  and  appearance  ?  A.  I  don't 
know  how  many  there  were,  but  there  was  a  right  smart  body ; 
there  were  some  ten  or  twelve  dressed  in  imiform  clothing  from 
Company  Shops.  Three  of  the  black  ones  and  three  of  the 
whites  Cimic  up  and  arrested  me. 

Q.  Where  ?  A.  I  was  at  Barbara  Bason's,  four  miles  this 
side  of  the  Haw  river. 

Q.  Four  miles  east  of  Haw  river  ?  A.  Yes,  sir,  I  was  there 
with  a  thrashing  machine.  I  came  there  between  eleven  and 
twelve  o'clock  at  night,  after  they  said  they  had  orders  to  take 
me  under  arrest.  They  surrounded  the  house.  I  was  asleep 
in  the  loft  and  they  called  for  thatg — d  d — d  Albright  in  there. 
They  said  he  was  in  there  and  if  I  did  not  come  out  tliey 
would  put  a  ball  through  me  in  three  minutes.  As  soon  as  I 
heard  tliis,  I  asked  them  if^they  would  let  me  put  on  my  dotheft 
and  they   said,    "  G — d  d — n  you  never  mind  your  clothes.'* 
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I  started  and  went  down  to  tliem,  tliey  asked  wliicli  was  Al- 
bright, I  stepped  out  myseli',  two  of  the  black  ones  cocked  their 
guns  and  said  if  they  had  their  way  they  would  shoot  my  lieai-t 
out.  Then  the  sergeant,  named  Wiggins,  jerked  a  revolver  out 
and  cocked  it  and  swore  tliat  if  I  said  one  word  he  would  shoot 
my  g — d  d — n  heart  out  right  where  I  stood*  I  did  not  say 
any  tiling — I  didn't  tliink  I  would  dare  to  speak  to  him  after  he 
had  forbidden  me. 

Q.  Had  you  put  on  your  clothes  'i  A.  I  had  got  on  my 
pants  and  one  of  my  boots,  and  the  other  I  held  in  my  hand. 
Theu  one  of  these  niggera,  Barnhill  was  his  name,  said  "  G — d 
d — n  him  let  us  hang  him ;  that  is  the  orders  wo  have  got"  and 
then  he  called  for  a  rope.  There  was  none  of  tliem  had  a  rope 
and  there  was  no  one  who  lived  there  that  made  any  answer. 
Then  he  repeated  again  and  said  g — d  d — d  you  have  you  got 
any  plow  lines  about  here.  Still  there  was  no  person  answered. 
Then  he  said,  have  you  got  any  gun  strops.  lie  swore  he  would 
hang  me  with  that.  They  got  a  gun  strop  and  came  and 
tied  it  around  my  left  arm  and  then  around  my  right  arm, 
tied  mv  arms  back  and  then  said  that  he  had  orders  to 
get  me  dead  or  alive  and  to  get  my  revolver.  Tliey  said  I 
had  a  revolver,  and  that  I  had  said  I  would  shoot  anv  one  who 
arrested  me,  and  he  demanded  that.  I  told  liim  I  did  not 
have  any.  In  fact  I  did  not  have  any.  They  searched  for  the 
revolver  in  the  satchel  that  I  had  along  with  my  clothes  in,  and 
which  I  had  taken  with  me  in  going  about  with  the  macliine. 
lie  called  for  that  and  it  was  handed  to  him,  and  they  searched 
for  the  revolver  until  they  were  satisfied.  lie  then  swore  that 
I  had  thrown  it  out,  and  I  told  him  I  had  not.  He  said  he 
liad  orders  from  the  governor  to  take  my  body  and  tliat  pistol 
and  box  it  up  and  send  it  to  him.  I  told  him  I  would  give 
the  pistol  to  him  if  they  would  let  rae  go  and  get  it.  I  told 
him  that  my  father  had  a  pistol  at  home,  and  if  they  would  let 
me  go  and  get  it  I  would  do  so.  He  said  I  must  send  for  it ; 
I  told  him  I  could  not  send  unless  he  gave  me  a  chance,  and 
then  he  said  he  would  hang  me  on  an  elm  tree  in  the  yard  if  I 
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did  not  get  the  pistol.    Then  Miss   Bason  asked  them  not  to 
hang  me  in  the  yard,  but  to  take  me  somewhere  else  and  hang 
me.    He  said  he  would   not   hang  me  inside,  but  said  he 
to  her,  "  G — d  d— n  you,  I  ought  to  hang  you  for  having 
"  such    a  g — d  d — n  set   of  scoundrels  in  your  house,  and 
^'  I  have  a  g — d  d — d  good  notion  to  bum  your  house  for  I  be- 
"  lieve  you  have  got  some  other  d — d  rascals  in  there."    He 
then  told  me  to  march  out  in  front  and  I  walked  out.    They 
had  my  anns  tied  on  my  back,  three  men,  one  on  each  ride  of 
me  marched  with  me  with  their  gims  cocked,  and  they  said  if  I 
made  one  step  out  of  the  way  they  would  shoot  me  down ;  that 
they  were  afraid  I  was  going  to  get  away.    I  told  them  that 
they  need  not  be  uneasy  to  shoot,   that  I  had  done  nothing  to 
try  to  get  away,  and  for  that  reason  I  did  not  want  to  get  away, 
and  that  I  would  go  anywhere  he  wanted  me.    He  marched 
me  that  way  tied,  until  near  Haw  river  between   three  and  a 
half  and  four  miles.     Then  he  untied  me.    They  had  Bome 
other  prisoners  that  they  had  got  and  they  said  they  tied  me 
because  I  had  tried  to  get  away.    I  had  come  over  there  with 
that  thrashing  machine  and  they  supposed  that  I  had  come 
there  to  try  and  run  away.    He  said  these  other  gentlemen  had 
acted  like  gentlemen,   and  he  had  treated  them  like  gentle- 
men, but  I  had  acted  like  a  d — d  rascal  and  he  would  treat 
me  like    a  d — d  rascal.     That    was  the   orders  he  had ;  on 
going  along,  Alfred  Barnhill  stated  that  if  I  had  not  run  off 
and  put  them  to  so  much  trouble  the  sergeant  would  not  have 
been  so  hard  upon  me. 

Q.  Who  was  the  sergeant/  A.  His  name  was  Henry 
Wiggins.  He  was  one  of  Kirk's  militia.  I  told  him  I  had 
not  tried  to  get  away,  that  I  had  promised  to  go  with  the 
madiine  that  evening,  that  I  was  hired  as  a  hand  to  go  along 
witli  it  and  that  I  went  off  to  do  my  work  according  to  the 
promise  which  I  had  made.  Alter  I  went  four  miles,  he  eaid 
he  would  untie  me  and  give  me  a  chance ;  but  if  I  started  he 
would  have  balls  into  me  before  I  got  many  steps.  He  then 
carried  me  across  the  river  to  Mr.  Dixon's  and  got  some  Hqtior. 
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They  had  some  whiskey.    He  made  tliein  drink  some  whiskey. 

Q.  AVTio  did  that  ?  A.  The  sergeant  at  Ed.  Dixon's,  a  half 
mile  the  other  side  of  Haw  river.  Then  we  went  back  by  the 
way  of  Graliam  and  went  to  Red-eyed  Bill  Albright's,  and  he 
<»lled  him  out  and  told  him  he  wanted  some  of  his  best  brandy, 
4ind  he  made  him  go  into  the  cellar  and  draw  some  brandy  and 
bring  it  out  and  he  made  them  drink  it.  He  then  carried  us 
to  Graham  station,  and  when  the  train  came  he  made  it  stop 
and  put  us  on  the  train  and  carried  us  to  the  Shops,  and  from 
there  he  took  us  to  tlie  camp  and  carried  us  to  Lieutenant  Hun- 
nicutt,  who  told  him  to  take  us  out  and  put  us  into  the  bull 
•  pen  where  the  balance  of  them  were. 

Q.  Was  any  thing  said  to  you  about  a  gun  that  they 
had  along  with  them  ?  A.  Yes^  sir,  this  Alfred  Barnhill  had 
;a  short  gun.  He  came  up  to  me  and  showed  it  to  me,  and  he 
■said  "we  have  got  the  king,  and  here  is  his  gun,"  and  he 
showed  it  to  me.  "  He  said  the  load  is  in  it  that  he  put  in.  They 
*'  were  going  to  shoot  us  and  g — d  d — n  you  if  you  try  to 
^*  get  away  I  will  give  it  to  you.''  He  had  it  cocked  and  held 
it  in  bis  hand. 

Q.  Who  was  the  king?  A.  Mr.  Turner.  He  said  he  was 
king  of  the  Kuklux. 

Q.  He  said  they  had  the  king?  A,  Yes,  sir,  and  that  this 
was  his  gun. 

Q.  Was  this  Barnhill  a  black  man?  A.  Yes,  sir.  He  was 
the  first  who  ordered  them  to  hang  me. 

Q.  Now  we  will  come  to  the  time  you  were  in  camp  ?  A. 
He  marched  on  Tuesday  morning  about  day  light,  starting 
from  the  camp  at  the  Shops  and  kept  going  until  between 
lour  and  five  o'clock.  He  started  with  us  for  Yanceyville — 
five  of  us.  That  night  we  staid  at  Moore's  store.  The  next 
morning  we  started  and  went  to  Yanceyville  and  got  there 
just  before  night.  They  carried  us  to  the  court  house  and  put 
118  in  the  clerk's  room  and  kept  us  all  there  until  the  next 
evenings  I  suppose  about  five  o'clock,  when  we  left  Yancey- 
ville and  they  carried  us  then  back  to  Company  Shops. 

47 
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Q.  What  was  done  with  you  then  ?  A.  He  kept  as  there 
in  the  camp  at  Company  Shops  and  then  carried  ub  the  next 
evening  and  put  us  in  a  l)ox  car  on  a  train  and  carried  ns  to 
Graham  and  put  us  in  the  court  house,  and  they  kept  me 
there  until  that  day  week,  which  was  Monday  night.  Then 
they  carried  us  to  the  depot  and  put  us  on  a  train  and  brought 
us  here  on  Monday  night 

Q.  You  were  broiijrlit  to  Raleigh  ?  A.  Yes,  air,  was 
brought  on  here. 

Q.  What  was  done  with  you  ?  A.  I  was  brought  before 
Judge  Brooks  and  released. 

Q.  Was  any  evidence  brought  against  you  I    A.  No,  sir. 

Q.  Were  you  charged  with  any  crime  ?     A.  No,  sir. 

Q.  Were  you  discharged  ?     A.  Yes,  sir. 

Q.  While  you  were  at  Graham  court  house  was  any  prifloner 
put  in  jail  ?  A.  Yes,  sir,  Daniel  Weeden,  Frank  Wylie,  Tom 
Gray  and  Josiah  Turner. 

Q.  [By  Mr.  Smith.]  Do  you  know  that  ?  A.  I  saw  them 
taken  away  and  I  saw  them  go  in  the  jail.  I  never  saw  any- 
thing more  of  tlieu>  until  tluy  started  for  Salisbury. 

Q.  Did  you  hear  the  soldiers  say  they  put  them  in  jail  ?  A. 
Yes,  sir. 

Q.  Do  you  know  Daniel  Weeden  ?    A,  Yes,  sir. 

Q.  Where  is  he.^  A.  I  don't  know.  I  have  not  seen  him 
since  the  militia  left  but  once.     I  saw  him  once  at  Graham. 

Q.  Then  you  don't  know  where  he  is  now  ?     A.  No,  air. 

Q.  When  were  you  tirst  arrested,  before  or  after  the  ele(> 
tion  ?    A.  On  Monday  moruinsr  before  the  election. 

Q.  Do  you  recollect  the  date  when  Judge  Brooks  diacbBiged 
you  ?    A.  I  tliink  it  was  the  34th  day  of  August. 

Q.  Describe  the  troops  you  saw,  what  sort  of  men  the/ 
were  as  to  dif  ciphne  ?    A.I  don't  know  whether  I  hardly  cai> 
or  not. 

Q.  Were  they  good  looking  .or  bad  looking,  well  behaved  o^ 
badly  behaved  ?  A.  I  did  not  see  but  one  or  two  good  lookinj^ 
men  in  the  cro^^rd^  and  I  did  not  see  any  thai  behaTe^  well^ 
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Q.  What  do  you  mean  by  behaving  well  ?  A.  They  were 
cursing  about,  going  on  abusing  one  another.  They  did  not 
obey  their  officers,  and  they  abused  the  prisoners  by  talking  at 
them. 

Q.  Cursing  the  prisonere  ?    A.  Yes,  sir,  of  course  tliey  did. 

Q.  Often  f  A.  Yes,  sir,  every  day,  more  or  less,  and  every 
liour  in  the  day. 

Q.  Who  cursed  the  prisoners,  the  officers  or  soldiers? 
A.  Both. 

Q.  Did  the  black  men  curse  them  any  ?  A.  No,  sir,  I  did 
not  hear  the  blacks  once  curse  the  prisoners  after  they  were 
carried  into  the  camp. 

Q.  [By  Manager  Sparrow.]  Did  they  curse  them  before? 
A.  Yes,  sir,  they  cursed  me  and  all  tlie  rest  the  night  they  ar- 
rested me. 

« 

Q.  State  whether  any  rocks  were  thrown  into  the  court 
house  at  Graham  ?    A.  Yes,  sir. 

Q.  Were  you  in  the  court  house  under  guaid  at  the  time  ? 
A.  Yes,  sir,  I  was  standing  in  the  room  when  Captain  Franklin 
threw  a  rock  in  the  window  at  Adolphus  Moore,  it  went  over 
my  head  and  fell  on  the  floor. 

Q.  He  was  a  captain  in  this  army  ?  A.  He  was  ranked  as 
a  captain.  A  man  by  the  name  of  Wilson,  who  was  the  color- 
bearer,  threw  one  at  Adolphus  Moore,  and  then  he  got  a 
gun  and  came  to  the  head  of  the  stairs  to  the  guard  and  swore 
that  he  intended  to  shoot  him  the  firat  sight  he  got  on  him. 
Jle  stood  there  some  fifteen  or  twenty  minutes  with  his  gim 
cocked  and  no  person  said  anything  to  him  or  made  him  go 
^way. 

Q.  Where  was  Kirk  and  Burgen  then  ?  A.  Down  in  tl^o 
ooort  house.  We  were  up  stairs  in  the  court  room  anc|  they 
were  below.  Captain  Wliite,  I  think,  was  the  man  ^ho  made 
Wilson  come  down  with  his  gun.  He  went  down,  f^ut  his  gun 
away  and  got  his  pistol  and  went  on  the  north-eiU3t  comer  of 
the  court  house,  which  was  the  room  that  MqQ79  ^&9  in^  an^ 
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he  stood  there  again  with  his  repeater  cocked  for  a  half  an 
hour  and  said  he  was  going 

Q.  [By  the  Chief  Justice.]  What  was  he  going  to  ahoot 
him  for  ?    A.  I  did'nt  hear  any  reason  given  at  all. 

Mr.  MERRIMON.  Mr.  Chief  Justice,  we  desire  to  raise 
the  question  whether  it  is  a  part  of  the  duties  ef  the  presidiog 
officer  to  examine  witnesses. 

The  CHIEF  JUSTICE.  The  presiding  officer  has  no  pur- 
pose  to  examine  witnesses  any  further  than  to  have  them  un- 
derstood. 

CrosS'Examiiiation. 
By  Mr.  Badger. 

Q.  How  far  were  you  standing  from  Adolphus  G.  Moore 
wlien  they  threw  the  rock  at  him  ?  A.  I  was  some  seven  or 
eight  feet — I  think  it  may  have  been  eight  or  ten  feet.  I  was 
in  the  jury  room  up  stairs.  I  was  just  inside  of  the  door  a  few 
steps  and  lie  was  standing  at  tlie  window  looking  out. 

Q.  Did  you  hear  him  make  any  remark  just  before  that?  A. 
Who? 

Q.  Adolphus  G.  Moore?     A.  No,  sir. 

Q.  Was  he  standing  looking  out?  A.  He  was  standing 
looking  out  of  the  window. 

Q.  He  was  silent  ?    A.  I  did'nt  hear  him  say  anything, 

Q.  Did  you  not  hear  him  make  any  remark  ?  A.  No,  sir, 
I  did  not.    He  may  have  made  a  remark  but  I  did  not  hear  it 

Q.  Were  you  where  you  could  have  heard  it  ?  A.  Yes,  if  I 
was  paying  attention. 

Q.  Were  you  paying  attention  ?  A.  No,  sir,  I  was  talking 
with  another  man — me  and  another  person  were  standing 
together  talking. 

Q.  You  don't  know  whether  he  made  any  remark  to  the 
men  outside  or  not  ?    A.  No,  sir,  I  do  not. 

Q.  Did  you  hear  any  remark  made  by  those  who  threw  the 
rock  ?    A.  No,  sir,  I  did  not  hear  any. 

Q.  Did  you  see  them  throw  the  rock  ?  A.  No,  sir,  I  saw  it 
come  thTOHgli  t\ie  Vm^Qrw . 
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Q.  Did  that  man  stand  on  the  staircase  silent  who  had  the 
^n  cocked  ?  A.  I  heard  him  say  that  if  he  saw  Moore  Qome 
to  the  door  he  would  shoot  him  down. 

Q.  He  did  not  give  any  reason  for  that?  A.  He  might 
have  given  a  reason  for  it  bnt  I  did  not  hear  it. 

Q.  You  did  not  hear  Adolphus  G.  Moore  say  anything  to 
any  body  outside  who  threw  rocks  and  you  did  not  hear  the 
man  who  came  and  cocked  his  gun  or  pistol  give  any  reason 
why  he  would  shoot  him  ?    A.  No,  sir. 

Q.  Were  you  where  you  could  have  heard  ?  A.  I  suppose  I 
could  have  heard  if  I  had  been  paying  attention. 

Q.  Were  you  not  paying  attention  to  a  man  who  was  stand- 
ing with  a  gun  threating  to  shoot  ?  A.  Not  when  he  first 
came. 

Q.  Were  you  at  any  time  paying  attention  ?  A.  No,  sir,  I 
came  out  of  the  room  where  I  was  standing  and  I  saw  the  man 
standing  there  with  his  gun  cocked,  I  heard  him  say  lie  was 
going  to  shoot  that  G — d  d — d  Moore  the  first  sight  he  got.  I 
went  back  and  shut  the  door  because  I  did  not  want  to  see  him 
shoot  him. 

Q.  What  part  of  Alamance  do  you  live  in  ?  A.  Right  in 
the  upper  edge. 

Q.  Did  you  belong  to  the  White  Brotherhood  ?  A.  Yes, 
sir. 

Q.  To  what  camp  ?     A.  I  don't  know. 

Q.  Who  was  the  chief  of  that  subdivision.  A.  I  did  not  be- 
long to  any  regular  camp,  I  never  went  to  a  camp  but  twice 
after  I  was  initiated. 

Q.  You  did  not  belong  to  any  regular  camp  'i    A.  No,  sir. 

Q.  You  were  a  member  of  the  White  Brotherhood  without 
belonging  to  a  camp  ?     A.  Yes,  sir. 

Q.  But  you  went  to  the  camp  ?  A.  I  went  to  the  camp 
twice  in  which  I  was  initiated. 

Q.  What  was  it  1  A.  The  camp  above  Graham.  I  don't 
know  the  name. 

Q.  Who  presided  at  the  meeting  ?    A.  I  don't  know. 

Q.  Were  the  xcuen  disguised?    A,  Yes,  sir. 


Q.  In  wliat  sol't  of  disgaise  ?    A.  They  had  on  white  govns. 

Q.  Any  thing  else  ?    A.  Ko,  sir.    They  had  a  £d8e  cap  <m 
over  their  fSsu^es. 

Q.  You  did  not  know  any  of  them  ?    A.  Noj  sir. 

Q.  Yon  did  not  know  any  man  there  t    A.  No,  air,  every 
one  I  saw  was  disgaised. 

Q.  How  were  they  disguised  ?    A.  I  was  told. 

Q.  Who  told  you  t    A.  Daniel  Anthony's  son. 

Q.  Which  son  ?    A.  Daniel. 

Q.  He  told  you  what  ?    A.  He  told  me  that  if  I  wanted  to 
Bee  them,  if  I  would  come  to  that  place  I  could  see  them. 

Q.  Is  that  all  he  told  ?    A.  Yes,  sir. 

Q.  Did  he  tell  you  he  was  a  member  ?    A.  No,  sir. 

Q.  What  did  you  see  when  you  went  there  ?    A.  I  saw  th«M 
men. 

Q.  These  disguised  men  ?    A.  Yes,  sir. 

Q.  How  did  you  get  where  they  were  ?    A.  I  walked  there. 

Q.  Were  there  any  sentinels  put  outside?     A.  They  told 
me  what  place  to  go  to. 

Q.  AVho  told  you  ?    A.  Anthony's  son. 

Q.  When  was  that  ?    A.  I  don't  remember  exactly  whei  it 
was. 

Q.  About  what  time  ?    A.  It  was  in  1868  I  reckon. 

Q.  The  fall,  spring  or  winter  ?    A.  It  was  in  the  vdnter. 

Q,  Where  was  the  camp  ?    A.  It  was  above  Graham. 

Q.  Was  it  the  latter  part  of  the  year  1868  ?    A.  Yes,  oT) 
it  was  very  late  in  the  year,  towards  the  latter  part. 

Q.  Where  did  you  say  the  camp  was  ?    A.  Above  Graham-^ 
west  of  Graham. 

Q.  On  whose  land  ?    A.  I  don't  know  whose  land  it  was. 

Q.  How  were  you  directed  to  get  to  it  ?  A.  I  was  directep^ 
to  go  to  that  place  in  the  woods.  There  was  a  roai  that  wen  ^ 
tlirough  the  woods — a  country  road. 

Q.  What  road  ?    A.  I  cannot  give  any  description. 

Q.  How  did  you  tell — describe  the  place  how  you  were  to^ 
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find  it  {  A.  By  a  road  that  run  through  that  piece  of  wocds 
to  a  certain  field. 

Q.  What  field?  A.  A.  road  between  widow  Bich's  field  and 
Colonel  Holt's,  near  the  school  house. 

Q.  Were  you  challenged  by  any  one  as  you  approached  ?  A. 
There  was  one  of  the  disguised  men  with  me» 

Q.  Where  did  you  meet  him  ?    A.  He  met  me  near  there. 

Q.  What  did  he  say  to  you  ?  A.  He  wanted  to  know  what 
I  wanted  and  what  I  was  doing  there,  what  I  came  there  for. 

Q.  What  did  you  tell  him  ?  A.  I  told  him  I  came  to  see 
him. 

Q.  What  did  he  do  then  or  say?  A.  I  don't  remember 
what  else  he  said. 

Q.  Did  he  ask  you  if  you  were  a  member  of  the  White 
Brotherhood?    A.  No,  sir. 

Q.  He  did  not  ask  you  that  question?     A.  No,  sir. 

Q.  Did  he  ask  your  name?     A.  No,  sir. 

Q.  Did  he  say  he  knew  who  you  were  ?  A.  No,  sir,  he  did 
cot. 

Q.  What  took  place?  A.  He  carried  me — he  asked  me 
xe^hat  I  came  there  for,  I  told  him  I  came  to  go  with  him. 
We  went  a  little  piece  then,  and  there  was  some  more  dis^ 
^ised  mea^. 

Q.  How  far  did  you  go?  A.  Fifty  or  sixty  yards  I  reckon 
and  they  came  and  stood  around  me. 

Q.  How  many  of  them  ?  A.  I  don't  know,  I  suppose  five 
or  six. 

Q.  All  disguised?    A.  Yes,  sir,  I  did  not  see  any  others. 

Q.  Whj't  did  they  do?  A.  They  asked  me  what  I  came 
for  and  I  told  them  I  come  there  to  be  a  coming.  They  want- 
ed to  know  what  my  object  was,  I  told  them  I  came  just  to 
eee  them,  that  I  heard  they  were  going  to  be  there.  They 
asked  me  if  I  wanted  to  join  them,  I  told  them  I  did  not 
hardly  know.  They  said  if  I  did  to  tell  them.  I  told  them 
if  there  was  ao  harm  in  it.    They  said  there  was  no  harm  in 
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ity  no  danger.    Then  they  come  over  some  few  wards  to  m^ 
of  an  oath. 

Q.  Were  you  a  member  of  the  organization  before  that? 
A.  No,  sir,  I  never  was. 

Q.  Did  they  put  a  rope  around  your  neck  ?  A.  No,  sir, 
they  never  touched  my  neck  and  they  did  not  make  any 
threats. 

Q.  Did  they  administer  an  oath  ?  A.  I  den't  know  what 
they  called  it,  but  they  come  over  some  words  as  I  have  de- 
scribed. 

Q.  What  were  they  ?  A.  I  cannot  tell — I  cannot  memorize- 
them^  it  has  been  so  long. 

Q.  Did  you  hold  up  your  right  hand?  A.  I  don't  re- 
member. 

Q.  Did  they  give  you  any  sign  by  which  you  would  know 
the  Kuklux,  or  any  sign  or  word  of  distress  ?     A.  No,  sir. 

Q.  Did  they  say  anything  about  "  Shiloh  ?"     A.  No,  sir. 

Q.  What  was  done  after  they  had  gone  through  those 
words  ?  A.  There  was  nothing  more  done.  They  told  me  I 
could  go  home,  and  they  told  me  I  should  never  tell  anybody. 

Q.  What  was  the  nature  of  the  obligation  you  took?  A. 
The  meaning,  as  I  understand  it,  was  of  the  words  they  come 
over,  that  if  any  one  did  any  crime,  or  anything  that  deserved 
any  punishment  and  the  law  did  not  take  hold  of  them,  then 
it  was  necessary  to  do  something  wnth  it.  That  was  about  th& 
substance  of  what  I  read. 

Q.  What  was  ?    A.  Wliat  I  told  you. 

Q.  What  was  the  last  part  of  it,  I  did  not  hear  you?    A.  If 
there  was  any  mpes  committed,  or  anything  burnt,  or  any  one 
abused  in  any  way,  and  the  law  did  not  take  hold  and  do  any- 
thing with  them,  then  it  was  necessary  to  take  it  in  hand,  and 
see  whether  there  would  be  anything  done  with  it  or  not 

Q.  Was  any  part  of  the  oath  binding  you  to  obey  the  officers 
of  the  company.  A.  Tliere  may  have  been,,  but  I  don't  recol- 
lect.   I  don't  memorize  it  now.. 
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Q.  Were  yon  told  who  the  officer  wai^f  A.  No,  sir,  I  was 
not  told  any  person's  name. 

Q.  Were  you  told  that  there  was  no  danger  in  the  thing 
because  you  would  be  protected  in  the  court  house  by  false 
swearing  f    A.  No^  sir,  I  was  not. 

Q.  You  are  certain  that  was  no  part  of  the  obligation  ? 
A.  Yes,  sir,  I  am. 

Q.  Was  it  any  part  of  your  obligation  that  you  were  to  be  the 
law  to  yourselves  in  case  tlie  civil  laws  did  not  punish  crime  ? 
A.  No,  sir. 

Q.  You  say  that  if  the  court  did  not  punish  these  people  who 
committed  crimes  you  were  to  take  into  consideration  and  that 
you  would  punish  it  yourselves.     A.  No,  sir. 

Q.  Yon  would  not  ?     A.  Not  that  I  know  of. 

Q.  What  did  they  mean  by  that  ?  A.  I  don't  know — I  did 
not  find  out  the  meaning  of  it. 

Q.  But  you  were  to  take  it  up  ?  A.  If  it  was  anything 
that  we  thought  deserved  to  be  punished  for. 

Q.  Were  you  to  punish  ?  A.  There  was  nothing  said  that 
we  were  to  punish  but  to  see  that  they  were  dealt  with  accord- 
ing to  law.     There  was  nothing  said  that  we  were  to  punish. 

Q.  What  was  to  be  done  then?  A.  I  don't  know  that 
there  was  anything  to  be  done. 

Q.  Did  you  ever  meet  them  at  any  other  place  ?  A.  I  met 
them  once. 

Q.  Where  was  it?  A.  It  was  near  Holt's  factory,  on  the 
Big  Alamance. 

Q.  What  Holt's?    A.  Old  Edwin  Holt's. 

Q.  How  many  were  there  ?     A.  I  don't  know. 

Q.  About  how  many  ?  A.  I  think  there  was  some  four,  five 
or  six  it  may  have  been. 

Q.  Were  there  not  a  great  many  more  than  five  or  six  f  A. 
It  there  was  I  did  not  see  them. 

Q.  Were  they  there  disguised  ?  A.  No,  sir,  they  were  not 
there  disguised. 

Q.  Who  were  they?    A.  George  Anthony — I  believe  ho 
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was  along — ^Daniel  Anthony,  George  Gheekfi,  Alvii  Gheeke 
And  John  Gant 

Q.  Anybody  else  ?    A.  No,  air. 

Q.  Was  Ellison  Boon?    A.  Not  that  I  know  o£ 

Q.  Jacob  Boon  ?    A.  Not  that  I  know  ofl 

Q.  Was  Henry  Boon  there  ?  A.  I  believe  he  wa»— and  I 
believe  Jake  Boon  was  there  too. 

Q.  Was  Jacob  May  there  ?  A.  Not  that  I  know  of,  he  Was  not 

Q.  Jerome  May  f    A.  Not  tliat  I  know  oL 

Q*  Jerry  Coble  f    A.  I  don't  know  any  such  man. 

Q»  You  say  they  were  not  disguised  ?    A.  No,  sir. 

Q«  Who  was  in  command  of  them  /  A.  I  don't  know  that 
there  was  any  person  in  command. 

Q.  Who  presided  at  the  meeting?  A.  I  don't  know  that 
there  was  any  person.    They  all  just  met  and  talked  together. 

Q.  Tell  all  tliat  was  said  and  done  tliere  ?  A.  I  cannot, 
because  I  don't  recollect. 

Q.  Tell  as  much  as  you  do  recollect  A.  I  do  not  knowtbt 
I  recollect  anything  that  passed  between  them  to  be  positiTe 
about  it. 

Q.  How  came  you  to  go  that  night  ?    A.  I  was  told  to  go. 

Q.  By  whom  ?    A.  This  Anthony. 

Q.  Which  one?    A.  Daniel. 

Q.  Did  he  say  who  had  called  the  meeting  ?    A.  No,  sir* 

Q.  You  say  that  you  don't  recollect  anything  that  was  eaii 
or  done  that  night  ?    A.  No,  sir,  I  do  not. 

Q.  I  want  to  ask  you  if,  on  the  8tli  day  of  August,  in  tb^ 
year  1S70,  you  were  not  in  company  with  John   Curtis  U^ 
Robert  L.  Mebane'slane,  and  if  the  first  thing  said  was  notsai^ 
by  you  to  Curtis,  "  Are  you  one  of  Bob  Mebane's  Knklaxes  ;* 
and  further,  "  This  is  not  all  the  time  we  will  have ;  we  wit 
*"'  have  better  times  after  a  while ;  we  will  make  these  mei^ 
^^  do  as  that  poor  nigger  did  the  night  we  put  a  rope  aromi(P 
**  his  neck  before  we  are  done  ?"    A.  No,  sir. 

Q.  Was  not  that  said  in  the  presence  of  Eobert  L.  Mebane's^ 
two  daughters,  Mary  A.  and  Mentona  Mebane  ?    A.  No,  sir* 
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Q.  t  atkyon^if  yon  did  not  at  the  same  time  and  in  the  same 
presence,  tell  John  Curtis  that  you  would  hang  ^^  a  good  many 
"  niggers  as  you  had  hung  Wyatt  Outlaw  ?  "    A.  No,  sir. 

Q.  Yon  did  not  t  A.  No,  sir,  I  saw  Curtis  that  day  but  I 
did  not  see  him  in  Mebane's  lane. 

Q.  Where  did  you  meet  him  ?  A»  I  met  him  right  between 
the  end  of  Mebane's  lane  and  New  Church. 

Q.  What  took  place  between  you  and  him?  A.  I  said 
"Good  morning,  Kuklux."  He  said  "You  are  damnably 
mistaken,"  and  he  asked  me  why  I  called  him  that.  I  said 
Bob  Mebane  says  you  are  just  so. 

Q.  What  else  ?  A»  I  donH  remember  that  there  was  any- 
thing else  said  about  Kuklux  or  anything  else. 

Q.  At  the  time  and  place  described,  did  you  not  state  to  him 
that  ^  this  is  not  all  the  times  we  will  liave,  we  will  make  these 
"  men  do  as  that  poor  nigger  did  the  night  we  put  the  rope 
around  his  neck  ?  "     A»  No,  sir. 

Q.  Or  words  to  that  effect  ?    A.  No,  sir. 
•  Q.  Did  not  you  say  "  we  will  hang  a  good  many  more 
**  niggers  as  we  hung  Wyatt  Outlaw  ?  "     A.  No,  sir. 

Q.  In  the  presence  of  Mary  A»  and  Mentona  Mebane?  A. 
No,  sir,  there  was  no  such  words  used  as  that  about  any  niggers 
being  hung. 

Q.  Where  were  you  the  night  Outlaw  was  hung  ?  A.  I 
was  at  Peter  Holt'8% 

Q.  Who  was  therewith  you  ?    A.  No  person  there  with  me. 

Q.  Was  not  Peter  Holt  and  his  family  there  or  were  they 
away  t    A.  Peter  Holt  and  his  wife  and  daughter  and  his  boys. 

Q.  What  time  did  you  go  there  ?  A.  I  went  there  Saturday 
evening. 

Q.  What  hour  ?    A.  It  was  about  sun  down. 

Q.  How  long  did  you  remain  there  ?  A.  I  remained  there 
till  Sunday  evening. 

Q.  What  time  did  you  go  to  bed  ?  A.  I  don't  know  exactly 
what  time  it  was.  We  were  all  sitting  in  the  house  singing 
awhile  after  eating  supper  and  before  we  went  to  bed. 
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Q.  How  far  is  that  from  Graham  ?  A.  Three  miles  or  three 
and  a  half. 

Q.  How  soon  on  Sunday  did  yon  hear  about  Outlaw's  mur- 
der ?    A.  I  don't  know  what  time  of  day  it  was  on  Sunday. 

Q.  About  what  time  ?  A.  It  was  sometime  after  the  middk 
of  the  day. 

Q.  Wliat  did  you  do  when  you  lieard  of  it  ?  A.  I  didn't  do 
anything. 

Q.  Wliere  did  you  go  ?  A.  I  went  home  when  I  left  tliere. 
I  did  not  go  away  from  there  until  I  started  for  home. 

Q.  Did  you  go  through  Graham  in  going  home!  A.  Uo, 
sir,  I  was  on  the  other  side  of  Graham. 

Q.  Who  told  you  about  the  murder  of  Outlaw  ?  A.  Pete 
Holt  himself  I  think. 

Q.  Had  he  been  to  town  ?  A.  No,  sir,  I  think  he  said  tihat 
Levin  Woods  had  been  over  to  town  and  he  came  home  and 
told  him. 

Q.  Did  you  not  know  that  Wyatt  Outlaw  was  to  be  hung? 
A.  No,  sir,  I  know  nothing  about  the  nigger.  I  never  saw 
liim  in  my  life. 

Q.  Did  you  not  know  he  was  to  be  hung  that  night  ?  A. 
No,  sir,  I  never  lieard  any  body  make  any  remark  about  him 
in  any  way. 

Q.  Do  you  know  of  Jerry  Smith  speaking  of  it  ?  A.  Ko, 
sir,  I  don't  know  of  any  Jerry  Smith. 

Q.  Were  you  present  when  Jerry  Smith,  son,  and  a  colored 
boy  were  whipped  by  Isaac  Woodward,  Rufus  Nichols,  Elison 
Boon,  Jacob  Boon,  Ileniy  Boon,  Jacob  May  and  Gerrold  May* 
A.  No,  sir. 

Mr.  MERRIMON.     I  object  to  the  question,  there  has  beei> 
no  proof  that  there  was  any  such  man.     He  takes  it  tor  granted 
that  there  was  such  a  man,  and  that  he  was  whipped.     Tb^ 
question  is  calculated  to  produce  an  improper  impression. 

Mr.  BADGER.     He  answers  that  he  was  not  present 

Q.  You  say  you  were  not  present  when  any  such  person^ 
were  whipped?    A.  No,  sir,  nor  when  any  one  was  whipped  * 
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Q.  How  did  yon  know  that  Eobert  Mebane  was  ono  of  the 
Knklnxes  ?  A.  I  did  not  know  he  was.  I  meant,  when  I  told 
Cnrtis  that,  that  I  had  heard  Euben  Mebane  say  he  was  a  Kii- 
klnx.  I  said  that  I  had  heard  he  said  he  was  one.  That  was 
all  that  was  said  about  it. 

Q.  [By  Mr.  Merrimon.]  When  was  tliat  ?  A.  It  was  the 
Monday  when  I  started  with  the  machine  to  thresh  wheat — I 
was  arrested  tliat  night. 

Q.  [The  Chief  Justice.]  The  day  before  you  started  witli 
the  machine  ?    A.  Yes,  sir. 

Q.  What  political  party  do  you  belong  to  or  co-operate  with  ? 
A.  I  claim  to  belong  to  the  conservative  party,  if  any.  That 
is  the  party  I  vote  with. 

Q.  Do  you  know  of  any  person  who  has  been  whipped  in 
Alamance  or  Caswell  within  two  years  past  ?  A.  No,  sir,  I 
don't  know  of  any  person  at  all  that  has  ever  been  whipped, 
of  my  own  knowledge. 

Q.  Have  you  never  seen  the  back  of  one  witli  scars  on  ? 
A.  No,  sir.  I  have  seen  a  man  who  was  said  to  have  been 
whipped,  but  I  never  saw  any  marks  that  I  could  say  he  had 
been. 

Re-Direct  Examination. 
By  Mr.  Mebbimon. 

Q.  When  did  you  say  you  joined  this  organization  ?  A.  I 
cannot  tell  anything  more  than  it  was  the  latter  part  of  the 
year  1868. 

Q.  How  long  did  it  last?    A.  Do  you  mean  the  order? 

Q.  Yes,  sir  ?  A.  I  cannot  say ;  it  did  not  last  very  long  with 
me.  I  do  not  know  how  long  it  did  last,  but  I  never  met  them 
but  twice. 

Q.  You  spoke  about  the  obligation.  Was  tliere  any  obliga- 
tion to  do  any  criminal  act  it  you  were  commanded  to  ?  A.  No, 
«ir. 

Q.  Was  any  part  of  the  obligation  requiring  you  to  resist 
the  laws  ofthe  land  ? 
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The  OIIIEF  JUSTICE.  The  question  is  not  competent  to 
be  asked  of  your  own  witness.  You  may  ask  him  what  the 
obligation  was.  lie  is  your  own  witness  and  you  haye  no  right 
to  lead  him. 

Mr.  MERKIMON.  We  did  not  go  into  this  examinatioD, 
Mr.  Chief  Justice.  The  witness  has  been  asked  tlie  question 
as  to  whether  he  belonged  to  an  organization  called  the 
White  Brotherhood.  He  says  he  did.  To  tliat  extent  the 
respondent  has  made  him  their  witness,  and  we  have  a  right  to 
ascertain  about  that  organization  upon  re-examination,  It  is 
alleged  on  the  other  side  that  one  of  the  objects  of  this  organ- 
ization was  to  perpetrate  crime  in  pursuance  of  the  order  of  its 
leaders  and  one  particular  means  of  securing  immunity  in  doing 
it  was  securing  the  release  of  their  owm  members  by  fi^lse 
swearing  and  by  having  the  juries  made  up  ot  the  friends  of 
the  accused  and  acquitting  them  in  that  way.  Since  it  lus 
been  shown  that  there  was  an  obligation  taken,  I  think 
testimony  is  competent  to  show  whether  there  was  any  obh'ga- 
tion  to  commit  any  such  offence. 

Mr.  BOYDEN.  The  objection  is  that  you  cannot  ask  your 
own  witness  a  leading  question.  It  is  our  right  to  do  so  oi 
cross-examination . 

The  CHIEF  JUSTICE.  The  presiding  officer  is  of  the 
opinion  that  a  leading  question  cannot  be  put  to  a  witness  by 
the  counsel  for  the  mangers  and  that  die  question  he  pro- 
pounded is  leading  according  to  the  definition  laid  down  in  the 
books. 

Senator  WARREN.  I  ask,  Mr.  Chief  Justice,  that  th©^ 
opinion  of  the  court  be  taken  on  admitting  the  question. 

The  CHIEF  JUSTICE  put  the  question  on  the  admitting 
the  question  proposed  by  Mr.  Senator  Warren  and  it  was^ 
decided  in  the  affirmative. 

Q.  The  question  is  whether  any  portion  of  the  obligation 
required  you  to  reairt  the  law  or  to  swear  to  a  lie  to  acquit  a 
fHurty  ohargcd  with  crime  or  if  put  upon  a  juiy  to  £nd  a  &Iaa 
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verdict?    A.  No,  sir,  nothing  of  the  sort.    If  there  was  any- 
thing of  that  sort  I  never  heard  of  it. 

Q.  I  understand  you  to  say  you  were  not  in  it  a  long  time  ? 
A.  No,  sir. 

Q.  I  put  the  question  this  way :  If  a  party  were  indicted  in 
a  court  ior  whipping  a  colored  man  or  a  white  man,  as  one  of 
that  brotherhood,  if  you  were  called  upon  as  a  witness  to  tes- 
tify against  him — was  there  any  obligation  resting  upon  you 
as  such  member  to  testify  in  a  particular  way?    A,  No,  sir. 

Q,  What  would  you  be  bound  to  testify  in  a  case  ?  A. 
Nothing  binding  to  testify  any  way  at  all. 

Q.  [By  the  Chief  Justice.]  Mr.  Merrimon  desires  to  know 
whether  you  would  regard  your  oath  in  court  as  binding  on 
you  to  tell  the  whole  truth  without  any  reference  to  your  being 
a  member  of  that  order  ?  A,  I  would  be  bound  to  tell  the  truth. 
The  oath  I  had  taken  did  not  bind  me  to  swear  to  anything 
else.  I  would  consider  I  was  boimd  to  tell  the  truth  in  what 
I  swore  to.    I  would  not  tell  it  in  any  other  way. 

Q.  Who  is  John  M.  Curtis  ?  A.  He  is  a  son  of  Sammy 
Curtis  and  the  brother  of  Clem  Curtis. 

Q.  A  white  man  or  a  colored  man  ?    A.  A  white  man. 

Mr,  MEBBIMON.  What  were  these  girls'  names  you  men- 
tioned. 

Mr.  BADOEB.    Mary  A.  and  Mentona  Mebane. 

Q.  Did  you  see  these  girls  the  day  mentioned  ?    A.  No,  sir.   * 

Q.  Were  they  present  when  you  were  talking  with  Curtis  T 
A.  No,  sir. 

The  hour  of  half  past  two  having  arrived,  tbo  ooort  ad 
anmed  till  to^monow  at  eleven  o'clock,  A.  1A» 
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DAT. 

Senate  Chamber,  Feb.  14th,  1871. 

The  COURT  met  at  eleven  o'clock,  pursuant  to  adjourn- 
ment, Hon.  R.  M.  Pearson,  chief  justice  of  the  supreme 
court,  in  the  chair. 

The  proceedings  were  opened  by  proclamation  made  in  due 
form  by  the  doorkeeper. 

The  CLERK  proceeded  to  call  the  roll  of  senators,  when  the 
following  gentlemen  were  found  to  be  preseni. 

Messrs.  Albright,  Allen,  Barnett,  Battle,  Bellamy,  Brogden, 
Bro^vn,  Cook,  Council,  Cowles,  Crowell,  Edwards,  Eppes, 
Flemming,  Gilmer,  Graham,  of  Alamance,  Graham,  of  Orange, 
Hawkins,  Hyman,  Jones,  King,  Latham,  Ledbetter,  Lehnuffl, 
Linney,  Love,  Mauney,  McClammy.  McCotter,  Merrimon, 
Morehead,  Robbins,  of  Davidson,  Robbins,  of  Rowan,  Skinner, 
Troy,  Waddell,  Warren  and  Worth— 38. 

Senator  TROY  moved  that  reading  of  the  journal  of  the  pro- 
<M>edings  of  yesterday  be  dispensed  with. 

The  CHIEF  JUSSICE  put  the  q^uestion  on  the  motion  of 
Senator  Troy,  and  it  was  decided  in  the  affirmative. 

Senator  GRAHAM,  of  Orange,  moved  to  rescind  the  order 
adopted  yesterday  pro\ading  for  two  sessions  of  the  oonrt 
daily. 

Senator  MERRIMON  called  for  the  the  yeas  and  nays. 

Kot  a  sufficient  number  seconding  the  call  the  yeas  and  najs 
were  not  ordered. 

The  CHIEF  JUSTICE  put  the  question  on  the  motion  of 
Senator  Graham,  of  Orange,  and  it  was  decided  in  the  na- 
tive. 

Senator  OLDS  offered  the  following  order : 

Ordered  J  That  the  evidence  and  proceedings  of  the  court  of 
impeachment  for  each  day  shall  be  printed  in  preference  to  other 


TEIAX  or  WIIXIAM   W,   HOLDEK.  .733 

iQiatters  and  laid  on  the  desk  of  each   member  of  the  court  bv 
eleven  o'clock  tlie  next  day. 

The  CHIEF  JUSTICE  put  the  question  on  the  adoption  of 
the  order  ol'  Senator  Olds,  and  it  was  decided  in  the  affirm- 
ative. 

GEORGE  N.  WAITE,  a  itUness  called  <m  Ulidf  of  tlte 
2farhagers^  heiny  dulj/  ^woru^  testfjied  (ts  follows  : 
By  Mr.  Mekkimon, 

Q.  What  is  3'our  age,  name,  place  ot*  residence,  and  basine&s  i 
A.  George  X.  Waite.  I  am  a  conductor  on  the  North  Carelina 
railroad  and  reside  in  Charlotte 

Q.  Your  age  i    A.  Twenty-seven. 

Q.  State  to  the  court  whether*,  at  any  time  during  the  last 
jear,  you  remember  of  any  j)ersons,  armed  men,  black  or  white, 
rushing  upon  the  train  at  (traham  station,  and  if  so,  under  what 
<:ircuu28tanoes  ?  A.  A  party  of  men  cauie  i*8  I  stopped  at  the 
station.     I  do  not  remember  the  time,  or  what  month. 

•Q.  Was  it  al)out  August  I  A»  I  cannnt)t  say  what  mouth  it 
^vas,  nor  tlie  number  of  njcn.  Thev  had  about  live  men  with 
them.  There  were  two  negroes  and  tlie  rest  wliite  men — they 
were  soldiers. 

Q.  Wliat  did  they  do  J  A.  They  jumj)ed  on  the  ti-ain  and 
v%'ent  to  Company  Shops. 

Q.  Wliat  time  in  the  day  or  night  was  it  i  A,  I  think  about 
three  o'clock  in  the  ntorning, 

Q.  Descril>e  tlie  manner  in  which  they  came  on,  and  huw 
they  behaved  themselves^  A.  I  cannot  tell  you  how  they  be* 
liaved  ;  they  didn't  have  far  to  go.  They  didn't  do  anything 
wrong  as  I  know  of. 

Q,  State  whether  tliev  were  armed  ?     A.  Tliev  were  anned 
— they  had  pistols  and  gnus. 

Q.  Was  tliere  cursing  and  swearing?  A.  Yes^  they  were 
cursing  and  swearing  at  each  other  and  telling  them  not  to  let 
the  prisoners  get  off. 

Q,  Did  they  curse  the  prisoners?     A.  Xo,  not  cursing  tlic 
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prisoners,  ciirsing  and  swearing  not  to  let  the  prisonerB  get 
loose.  When  they  got  to  the  train,  I  heard  them  remark  to  hurn* 
np  and  get  on  or  the  train  would  leave  them. 

Q.  Did  they  force  themselves  on  the  train — did  they  go  on 
without  your  consent  i  A.  Xo,  sir,  tliey  rushed  right  in  as 
any  one  else  would.  Xobody  asked  my  consent  to  go  on  the 
train. 

Q.  Did  they  continue  to  curse  all  along  the  road  to  tlie 
Shops  ?  A.  Xo,  sir,  they  got  quiet ;  they  placed  a  guard  »t 
each  door  and  allowed  no  man  to  go  in  and  out  but  themselvei!. 

Q.  "Were  there  passengers  on  the  train  ?     A.  Yes,  sir. 

Q.  Wlien  you  got  to  Company  Shops  what  did  they  do? 
A.  They  got  off. 

Q.  AVas  there  any  cursing  or  swearing  or  threatening  then  ? 
A.  Ko  threatening  as  I  know  of.  They  ordered  them  to  get 
in  ranks,  and  inarch  off. 

Q.  Did  they  have  any  pistols  drawn?  A.  Yes,  they  had 
their  pistols  cocked. 

Q.  Were  tlicy  cocked  while  the  trun  was  going?  A.  Yes, 
sir,  they  had  them  ready  for  service  if  any  thing  happened. 

Q.  How  were  tliose  prisoners  di-essed  i  A.  Some  were 
drcssed  in  citizi^ns  clothes.  1  tliink  the  two  negroes  had  on  sol- 
diers clothes — 1  cannot  sav  lor  certain.  The  two  ne*rroesliHd 
on  blue  clothes,  and  the  others  had  on  common  clothes. 

Q.  The  men  ihev  had  in  their  cust»)dv — how  were  tlicy 
dressed  ?     A.  Thcv  were  dressed  in  citizens  clothes. 

Q.  Were  thev  lull  v  d resided  .^     A.  I  cannot  eav  for  certain 
whether  all  of  them  was  or  not — some  of  thein  were. 

Q.  Do  you  recollect  whether  thev  had  their  coats  or  sW^^ 
on  ?     A.  Yes,  sir,  they  had  as  far  as  I  remember. 
Croas-Kia  m  In atum  loa ived. 

AUSTIN  WIIITSETT,   a  witness  called  on  lehalf  of  ^^'' 
Managers^  hchiy  duhj  swoni^  teatljied  as  fUlmcs  : 

By  Mk.  Gkauam.  , 

Q.  State  where  you  live,  your  name,  place  of  residence  ^ 
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business  ?  A.  I  live  in  Alamance  county,  my  name  is  Austin 
Whitsett  and  I  carry  on  farming. 

Q.  "What  is  your  age  f    A.  Sixty. 

Q.  State  whether  while  tlie  troops  of  Kirk  were  at  Company 
Shops  you  had  any  intercourse  with  the  officers,  and  how  it 
began  i  A.  The  first  I  knew,  I  had  heard  about  tlieir  arriving 
at  the  Shops.  A  gentleman  rode  to  my  house  and  called  for 
rac.  I  went  to  him  and  he  told  me  they  wanted  me  to  take  my 
wagon  and  team  and  haul  baggage  for  Col.  Kirk  to  Yan- 
cey ville. 

Q.  What  reply  did  you  make  ?  A.  I  told  him  it  was  hardly 
possible  for  me  to  do  it,  situated  as  I  was,  and  he  told  me  it  was 
no  use  to  offer  any  excuse,  that  it  was  important  business,  that 
he  was  acting  for  Governor  ITolden  and  the  president  and  I 
must  do  it. 

Q.  What  president?  A.  The  President  ot  the  United 
States,  that  is  what  he  said — the  president. 

Q.  He  was  acting  under  the  authority  of  these  officers,  and 
you  must  do  it  ?  Yes,  sir,  and  he  told  me  he  wanted  me  to  be 
at  the  Shops  in  half  an  hour. 

Q.  IIow  far  was  the  Shops  from  your  i)lace  ?  A.  A  mile 
and  a  half.  I  told  him  I  could  not  do  it — get  ready  so  soon, 
that  my  team  was  out  in  the  field  loading  oats.  But  he  said 
I  must  come  right  along.  lie  said  if  I  refused  to  do  it,  he 
would  send  a  detachment  for  me.  I  told  him  that  there  was 
no  use  of  that,  that  I  would  unload  and  come  there  as  quick  as 
I  could. 

Q.  When  you  came  to  the  Shops  what  was  done  then  at  the 
cam])?  A.  I  drove  up  in  the  old  field,  and  inquired  of  a  sen- 
tinel near,  where  I  could  find  Colonel  Kirk,  as  a  gentleman  told 
me  I  must  report  to  Colonel  Kirk. 

Q.  Who  was  the  gentleman  at  your  house  ?  A.  C-olonel 
Burgen.  The  sentinel  pointed  to  a  tent,  and  told  me  where  he 
was,  and  I  said  would  I  be  permitted  to  go  to  him,  and  would 
lie  say  that  I  was  there,  he  said  he  would  walk  with  me ;  when 
we  got  opposite  a  tent  he  pointed  to  a  gentleman,  and  said  that 
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was  liim.  lie  was  sitting  in  the  tent  reading.  Jnstagthe 
sentinel  spoke  to  him  lie  rose  and  flung  the  paper  down  with 
some  rough  language,  and  said  that  he  would  kill  some  of  them* 

Q.  What  was  the  language  ?  A.  He  said  he  would  be  d — d 
if  he  would  not  kill  some  of  tliem. 

Q.  Some  of  whom  ?  A.  Some  of  the  rebels,  was  what  he 
said.  The  sentinel  told  him  I  wanted  to  see  him,  and  he  said 
he  didn't  want  to  see  any  d — d  rebels.  Burgen  was  just 
behind  him  and  he  said  ^'  you  are  too  fast,  this  is  the  man  who 
is  to  do  the  hauling  for  you."  Kirk  then  said  to  excuse  him, 
that  he  had  been  reading  some  lies  that  the  rebels  had  been 
publishing  on  him,  and  he  was  mad. 

Q.  What  did  he  order  you  to  do  ?  A.  I  told  him  what 
Colonel  Burgen  had  told  me,  and  I  made  the  same  excuse  to 
him ;  he  said  he  would  hear  of  no  excuse,  and  that  I  should  be 
paid  according  to  my  own  charges,  and  to  make  myself  ready. 
I  told  him  I  was  tiiere  with  my  wagon  but  said  I  hadn't 
brought  any  provender  for  my  horses,  as  Burgen  told  me  I  need 
not  do  that — he  said  I  would  have  to  look  out  for  myself.  He 
ordered  me  to  go  and  do  so,  and  I  did  so,  and  went  and  got 
some  feed  for  my  horses. 

Q.  Did  you  go  along  with  them  ?  A.  I  loaded  my  wagon, 
and  hauled  a  load  from  there  to  Yanceyville. 

Q.  Was  there  any  other  wagon  along  ?  A.  Yes,  sir,  Squire 
Albright's  two  wagons  and  Hardin's. 

Q.  Were  you  present  when  Mr.  McAllister  came  up  witli 
the  writs  on  the  way  to  Yanceyville?  A.  I  was  present. 
They  came  to  a  halt.  It  was  very  warm  weather,  and  we 
travelled  but  a  short  distance  when  we  stopped  to  refresh  our 
teams  and  take  some  water  and  cool  off,  while  we  were  resting, 
Colonel  McAllister  passed  up  the  line,  and  went  to  the  head  of 
the  battalion,  and  was  there  but  a  little  while  when  he  returned, 
guarded  by  Mr.  Bergen  and  Mr.  Yates,  I  think  it  was  along. 
McAllister  said  to  me  as  I  passed  by  "  I  am  not  allowed  to 
''  talk  to  any  one,  do  you  want  to  send  any  Mord ? "     I  told  him 
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to  tell  my  people  that  I  would  be  home  when  I  got  there.   I  told 
Lim  as  he  just  passed  along  the  line. 

Q.  Did  you  hear  any  conversation  between  the  soldiers  and 
officers  on  that  occasion  ?  A.  The  soldiers  and  officers  around 
my  wagon  asked  me  if  I  knew  that  man.  I  told  them  that 
I  knew  him,  and  they  said  that  they  would  bet  anything  that 
he  had  some  kind  of  precept  or  writing  lor  these  men,  pointing 
to  the  hack  the  prisoners  M-ere  in.  Directly  after  he  passed 
do^^'n,  we  were  put  in  a  line  of  march  again,  and  the  next  rest 
Kirk  said  nobody  could  get  those  men  but  the  governor,  that 
he  was  acting  under  the  governor's  orders  and  he  would  give 
them  to  nobody  but  the  governor. 

Q.  Kirk  made  that  observation  ?    A.  Yes, 

Q.  After  McAllister  had  been  up  and  bad  the  interview 
with  him  ?    A.  Yes,  sir. 

Q.  Did  you  hear  any  observations  from  him  or  any  person 
under  his  command  at  that  time  about  shooting  these  men, 
or  anything  of  that  sort  ? 

Mr.  BOYDEN.    That  is  a  leading  question. 

A.  The  soldiers  on  guard  asked  me  several  times  if  I  would 
not  hate  very  much  to  see  my  friends  shot.  I  told  them  I 
certainly  would,  and  they  said  it  was  very  likely  they  would 
be  shot  before  they  got  to  Yanceyville.  That  was  talked 
frequently  to  me  backwards  and  forwards  by  the  officers  and 
privates. 

Q.  Did  they  mention  any  of  the  particular  ones  that  were 
going  to  be  shot.  A.  Mr.  Moore  was  one  and  Mr.  Hunter  was 
another.  « 

Q.  Mr.  Adolphus  Moore  ?    A.  Yes,  sir. 

Q.  Which  Hunter  ?    A.  James  T.  Hunter. 

Q.  The  soldiers  remarked  tliat  they  would  probably  be  shot 
before  you  got  to  Yanceyville  ?    A.  Yes,  sir. 

Q.  Did  you  hear  Kirk  say  anything  about  shooting  the 
whole  of  them  ?  A.  Just  before  we  got  to  Yanceyville  for 
two  or  three  miles  there  was  a  good  many  people  coming  in 
out  of  the  road  to  see  the  battalion,  and  amongal  V^em  a  ^oo^ 
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many  colored  people,  and  they  all  seemed  to  have  business 
with  the  Colonel,  and  it  was  reported  at  my  wagon  that  the 
Colonel  had  received  information 

Q.  State  what  occurred  ?  A.  He  said  that  he  had  been  in- 
formed that  the  Kuklux  were  going  to  fire  on  him  before  he 
got  to  town,  and  that  he  would  kill  every  one  of  the  prisoners 
if  they  fired  on  them,  as  fast  as  powder  would  bum. 

Q.  You  went  on  and  delivered  your  freight  at  Yancey ville  ? 
A.  Yes,  sir,  I  stayed  there  from  12  or  1  o'clock  to  a  little  af- 
ter Sim  down  when  I  was  discharged. 

Q.  Did  Kirk  pay  yoft  for  your  service  ?  A.  They  did  not 
pay  me.     I  have  never  been  paid. 

Q.  What  was  the  state  of  order  or  discipline  among  the 
troops?     A.  Among  the  soldiers? 

Q.  Their  behavior?  A.  I  don't  know  hardly  how  to  describe 
it.     I  thought  it  was  very  bad  all  the  time. 

Q.  In  what  respect  ?  A.  As  to  their  manners,  their  be- 
havior and  their  conversation. 

Q.  Disorder?  A.  Disorder,  and  they  seemed  not  to  caro 
much  about  the  orders  from  Colonel  Kirk.  There  was  a  g»ood 
deal  of  fruit  along  the  line  of  the  road  and  they  were  contin- 
ually in  the  orchards  pulling  down  the  green  apples.  Kirk 
ordered  the  officers  to  keep  them  out,  and  when  he  stopped 
to  rest  he  marched  down  the  lino,  gave  the  order  himself  that 
if  he  saw  any  one  in  the  orchards  he  would  have  them  shot. 
After  that  n6)\)ody  would  go  in  the  orchard  until  they  wound 
around  out  of  sight,  then  they  would  go  in  again. 

Q.  The  subordinate  oflicers  did  not  keep  them  out  of  the 
orchards?  A.  They  did  not  have  any  command  over  them. 
They  would  tell  them  that  they  would  report  them  but  tliey 
would  go  right  along  and  get  just  as  many  apples  as  they 
wanted. 

Q.  Did  they  keep  up  talking  all  the  way  ?  A.  Talking  and 
hallooing  all  the  time. 

Q.  What  aged  men  did  they  appear  to  be/     A.  Boys  of  15 
years  up  to  my  age,  somii  ot  \\v^\a  -^^x^. 
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Q,  You  say  that  their  behavior  was  §ueh  as  you  imve  de- 
scribed — very  little  obodienoo  to  their  officers  i  A.  They  had 
very  little  regard  for  them, 

Q.  Talking  aiid  cursing  backwards  and  forwards  to  each 
other  ?  A.  Yes,  sir,  abusing  the  i-ebels  and  Kuklux  all  the 
time. 

Cro»S'£joamitiaiion. 
By  Mn  BoYDKX. 

Q.  To  what  political  party  do  you  belong  ?  A.  I  am  a  dem- 
ocrat, sir,  I  have  been  ever  since  I  wjis  21  years  ot  age. 

Q.  How  far  do  you  live  from  Graham  i  A.  Midway  1x3- 
tween  Graham  and  Company  Sliops. 

Q.  Where  were  you  on  the  night  Outhiw  was  hung  'I  A.  J 
was  at  home. 

Q.  How  soon  did  you  hear  that  he  was  hungi  A.  I  heard 
it  Sunday  as  I  went  to  church.  I  live  about  three  quai-ters  of 
a  mile  from  the  church,  and  T  met  a  colored  man  who  worked 
*)n  the  section. 

Q.  Did  you  go  up  to  Graham  that  day  i     A.I  did  not, 

(J.  This  colored  man  told  you  ?     A.  Yes,  Aw 

Q.  You  didn't  incpiire  into  it  ?     A.  Xo,  sir. 

Q.  Do  you  know  of  any  other  person  being  hung,  or  any 
])er6(>n  being  whipped   in  the  county  of  Alamance?     A.  No 
of  my  own  knowledge  I  do  not. 

Q.  Do  you  know  of  any  secret  political  organization  in  the 
i.'ounties  of  Alamance  or  Caswell  known  as  the  Kuklux  klan 
White  Brotherhood,  Constitutional  Union  (iuard  or  the  Invisi- 
lile  Empire^     A.  Not  of  my  own  knowledge. 

Q.  Have  you  ever  seen  any  persons  in  disguise  ?  A.  I  never 
did  in  my  life. 

Q.  Have  you  seen  any  person  that  have  been  whipped  with 
marks  of  being  mutilated  i     A.  I  never  have. 

Q.  You  say  you  have  no  ]>ersonal  knowledge  of  any  of  these 
organizations  i     A.  I  have  not. 

Q.  You  say  you  are  sixty  yeiU's  of  age  I  A.  I  will  be,  if  I 
]ive  until  next  summer. 
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Q.  You  say  yon  have  not  been  paid,  do  you  expect  to  Be 
paid  for  the  sendee  ?  A.  I  do.  I  do  not  know  whether  I  shall 
realize  it  or  not. 

Q.  Do  you  kno^r  Daniel  Whftsett?  A.  I  do  not.  There 
iff  no  Whitsett  in  Alamance  county  of  that  name.  There  is  a 
man  named  Daniel  Whitesell,  I  think  he  is  the  man  yon  mean. 

Q.  Do  you  know  him  ?  A.  I  don't  know  bs  I  do.  There 
are  a  good  many  of  them.     I  could  not  designate  them. 

Qf.  Does  he  Kve  in  your  neighborhood  ?  A.  Whitesell  lives 
above  me  some  few  miles. 

Q.  Do  you  know  anything  about  the  drowning  of  Pnryear.. 
Did  you  see  his  body  ?    A.  1  didtil  see  his  body.,  i  heaid  of  it, 

Be-Dirmit  EiuxmTnation, 
By  Mr.  Graham. 

Q.  When  was  the  time  you  hauled  thisF  freight?  A.  I 
hauled  it  about  the  lOtli  or  loth  of  July. 

Q.  What  day  of  the  month  or  week?  A.  The  day  of  the 
week?  we  started  from  Company  Shops  was  on  Saturday. 

Q.  That  'waff  the  time?    A.  Yes,  sir. 

HENRY  F.  BRANDON,  cv  imtness  ^cOied  on  Mudf  »f 
the  Managers^  teing  (Itdy  sworriy  tesftfiecl  asrfott&ws  r 
By  Mr.  Gkaham. 

Q.  State  your  name,  place  of  residtence  ancf  empfoyment  ? 
A.  Hfenry  F.  Brandon.  I  resfde  at  Yanceyville,  Caswell 
county,  and  I  am  clerk  of  the  Caswell  county  superior  court.. 

Q.  What  is  your  age  ?  A.  I  will  be  41  years  old  the  16th 
of  March. 

Q:  State  whether  the  courts  of  JTistice  in  the  county  of  Cas-^ 
well  have  been  interrupted  at  any  time  for  the  last  two  yearsy 
or  whetlier  they  have  been  constantly  in  session  at  the  proper 
time.  A.  They  have  not  Been  interrupted  since  my  connec- 
tion with  the  business  of  clerk  until  they  were  stopped  by  the 
military  occupation  of  the  county  by  Cbfcnel  Kirk  in  July  last, 

Q.  The  court  of  probate  and  rogietration,  and  the  superior 
eourts,,  the  courts  of .uva^strateSy  and  the  registiatioB.  o£  dbeds^ 
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jretd  tlie  BeaBions  of  the  eoiimty  coiiuui86U>iiers,  all  had  been  iu 
operation  during  this  time  I    A.  Until  Kivk  came. 

Q.  Was  there  any  disturbance  in  the  administration  of  justice 
in  the  eonntj  until  he  came  I    A.  No. 

Q.  State  whether  there  was  any  instanee  to  your  knowledge^ 
of  any  person  applying  for  process^  which  was  not  obtained  if 
he  made  the  proper  affidavit,  or  complied  willi  tlie  conditions  of 
the  law  entitling  him  to  it  i    A.  There  was  not. 

Q.  Was  there  a  sheriff  constantly  in  office  during  the  time  J 
A.  Yes,  sir. 

Q.  And  constables  in  tl^  several  districts  I  A.  In  some  of 
the  districts  there  were  no  constables. 

Q.  Bow  did  tltat  happen  ?  A.  They  resigned^  and  they 
could  not  get  any  other  person  to  till  their  places. 

Q.  Were  there  iiiagietrates  in  all  the  townships  I  A.  Yes^ 
^r. 

Q.  Was  there  any  instance  oi  any  magistrate  who  would 
not  giant  proeess  to  anybody  who  made  application  in  a  lawful 
way  to  entitle  himseli  to  it  i    A.  Not  to  my  knowledge. 

Q.  Wiien  Colonel  Kirk  arrived  describe  the  scene  i  A. 
Col.  Kirk  arrived  tliere  with  a  detaehment  of  soldiers  on  the 
18th  July  between  the  hours  I  suppose,  of  one  and  2 o'clock  iu 
the  day.  There  was  public  speaking  that  day  by  the  candi- 
dates for  congress.  General  Scott  and  General  Leach  were  the 
persons  who  s})oke.  I  was  in  my  office  at  the  time  of  the 
airival  ot  the  troops,  and  thei*e  was  a  pretty  large  audience  iu 
the  room.  The  troops  arrived  under  the  command  of  Colonel 
Kirk.  They  entered  the  inclosure  of  the  court  house  through 
the  gate.  In  entering  they  deployed  around  the  court  house 
encircling  themselves  in  a  double  line,  and  placed  sentinels  at 
the  gates  to  prevent  the  entrance  eitlier  way  of  persons  to 
and  fro. 

Q.  There  was  an  iron  railing  around  the  court  house  i  A. 
Yes,  sir,  about  tour  feet  high. 

Q.  They  formed  inside  of  it  i  A.  Kight  around  the  build- 
ing.   The  lot  is  about  three  (quarters  of  an  acre.    Aft^  d^- 
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ploying  tlie  troops  around  the  eonrt  liouse,  I  think  in  double 
line,  they  then  came  through  the  passage  of  the  court,  and 
placed  a  guard  at  the  soutli  door  of  the  court  house,  whidi  led 
outside  of  the  enclosure.    I  then  came  out  of  my  office  aud 
started  into  the  court  room,  and  asked  the  sentinel,  who  was 
standing  in  tlie  }>assage,  if  I  could  go  outside  of  the  inclosure ; 
he  told  me  that  I  could  not,  that  any  one  could  come  in  it,  but 
no  one  could  goout.     I  then  went  into  the  court  house  building, 
General  Scott  opened  a  speech  of  an  hour  and  a  half,  perhaps 
more,  and  at  the  conclusion,  General  Leach  proceeded  to  reply, 
and  he  had  got  about  half  through  ^  time  General  Scott  Lad 
occupied  when   the  meeting  was  interrupted  and  broken  up. 
A  squad  of  two  or  three  soldiers  came  into  the   court  room 
and  commenced  arresting  pei*sons.     The  first  one  that  I  saw 
arrested  there   was  Dr.  Roan,  then   I  saw   tliem  arrest  Dr. 
Yancey,  and  the  next  that  followed  was  Mr.  W.  B.  Bowe.    I 
think  it  was  Colonel  Kirk  who  approached  Dr.  Ivoan  and  asked 
him  if  that  was   his  name,     lie   told  him  it  was  ;   he  said  lie 
was  his  prisoner.     Dr.  Roan  got  up  and  followed  him.     It  was 
the  same    with    Dr.  Yancev  ;  ho  Ciuue    next   to  Mr.  Bowe. 
and  asked  if  he  was    Mr.   Bowe,   and  he  said  he  was,  then 
he   said   he   was   his    ])ris<)ner.     Mr.    Bowe    asked   by   what 
authority  he  arrested    him.     lie   said   never   mind   by  what 
authority  but  to  get  up  and  follow  him.     ]>owe   asked   him 
a   second   time.      lie    cm\sed     him    and   cocked    his   pistol. 
That  was  Kirk.      Right    by   him    stood    Yates,   his   major. 
They  then  seized  hold   of  Mr.   Bowe,   and   led  him  by  force 
along — they  didn't  drag  him.     I  suppose  there  were  twenty-live 
6oldiei*s  in  the  court  house  at  that  time.     They  flocked  in,  and 
a  most  frightning  scene  was  exhibited.     There  were   the  most 
learful  yeUs  1  ever  heard.     They  were  crjing  out  at  the  toj) 
of  their  voices  ''  Shoot  the  damned  rebels,  shoot  the  last  one  of 
them  down."     They  had  their  guns  cocked  and  they  said  "  Shoot 
the  d — d  old  mscalif  he  don't  come."    They  carried  him  out.    At 
length  order  was  restored  in  a  degree.     There  was  tliree  spldiei's, 
one  of  them  was  Lieutenant  Banner,  and  anotlier  was  Lieutenant 
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lirown,  the  tliird  one  I  don't  know  his  name — and  aft^  order 
was  restored,  they  came  tlirongh  the  buildhig  with  tlieir  mus- 
kets in  hand,  cocked,  crying  out  at  the  top  of  tliefr  voices, 
•"  Now  let  any  damned  rascal  open  his  mouth  about  anything 
wc  have  done,  and  we  will  put  him  through."  The  third 
man  I  don't  know  who  he  was.  But  I  am  rather  too  fast. 
After  deploying  the  men  around  the  court  house,  they  pointed 
their  guns,  cocked,  up  to  the  windows.  While  in  the  court 
house  I  reckon  there  was  at  least  fit^y,  perliaps  more,  caps 
popped  outside,  I  do  not  know  by  who. 

Q.  Were  you  tliere  when  these  lines  were  formed  ?  A. 
Yes,  sir,  we  were  all  kept  in  the  court  house  till  5  o'cloc^k  in 
the  evening,  when  we  were  allowed  to  return  home. 

Q.  These  were  all  citizens  who  had  assembled  there  to  hear 
pnl>lic  affairs  discussed,  and  they  were  kci)t  tliere  till  5  o'clock 't 
A.  Yes,  sir. 

(.).  Thev  were  detained  in  the  court  house  till  5  o'clock  in 
the  evening?     A.  Ye»,  sir. 

Q.  You  were  then  told  those  who  liad  not  been  arrested 
ini<i;ht  go  off?  A.  Yes,  the  line  was  opened  and  we  went  out. 
After  going  out  I  wanted  to  go  into  mv  oflice  on  some  busi- 
ness. I  obtainoil  an  introduction  to  Col.  Kirk,  who  informed 
me  that  I  could  go  in  my  office  at  my  o]>tion,  and  instructed 
his  guard  to  let  me  i)a.ss  in  in  tlie  d:iy  time,  but  not  at  night. 
I  then  asked  the  privilege  of  bringing  <»iit  three  books  and  a 
bundle  of  papers,  that  1  miglit  em])loy  myself  at  home  in  the 
business  of  the  office.  He  allowed  me  to  do  this.  I  had  access 
to  the  office  until  Wednesday  or  Thurs<lay  night.  I  kept  tho 
kev,  and  had  access  to  the  office  until  Thursdav  niMit:  then  a 
company  of  three  men — a  lieutenant — he  had  the  badge  of  a 
lieutenant — two  soldiers  with  muskets  came  to  my  house 
and  demanded  the  kev,  savini'  that  Colonel  Kirk  wanted  the 
office  and  must  have  it.  I  surrendered  the  kev  to  him.  I  went 
down  to  the  office  next  morning  and  asked  the  Colonel  to  let 
me  have  it  again,     lie  repliel  that  he  could  not.     I  found  that 
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tlie  door  had  been  broken  open  before  they  had  got  the  key 
there. 

Q.  And  was  not  capable  of  being  locked  afterwards  nntil  it 
was  repaired  ?  A.  No,  sir.  I  liad  to  have  it  repaired  before 
it  conld  be  locked.  I  asked  the  oceapant  of  the  loom,  Captain 
McDowell,  where  the  key  was.  He  said  he  hadnH  seen  the 
key  at  all — that  the  door  was  entered  without  the  key.  Tliey 
kept  the  key  until  the  troops  went  away,  when  I  got  possession 
of  it. 

Q.  When  did  they  leave  there  ?  A.  I  am  not  certain  as  to 
the  day  or  month.  It  was  sometime  between  the  flnt  snd 
middle  of  September,  I  think. 

Q.  When  Kirk  left  there  with  his  prisoners  did  be  leave  » 
force  behind?  A.  He  left  a  detachment  behind  under  com- 
mand of  Major  Yates. 

Q.  Were  you  restored  to  the  possession  ot  your  office  nntil 
after  Kirk  left  ?  A.  No,  sir,  I  went  and  songht  an  interview 
with  Major  Yates.  I  stated  that  I  was  under  a  heavy  bond  for 
the  safe-keeping  of  the  records,  and  on  account  of  ray  own  pe- 
cuniary interest  as  well  as  the  public,  I  desired  to  have  the 
control  of  the  key  it  I  could  not  of  the  office.  We  replied  that 
it  was  necessary  to  keep  the  key,  I  could  not  get  it  while  he 
remained  there. 

Q.  Did  you  get  into  the  office  occasionally,  and  see  how 
matters  stood  there.     A.  I  was  allowed  to  go  in  under  guard. 

Q.  What  became  of  your  papers  l  A.  I  found  a  great  many 
of  the  papers  when  I  went  back  scattered  over  the  court  house 
yard  and  in  the  I'ear  of  the  building  tor  about  50  or  60  yards 
in  an  old  iield  or  at  least  an  unimproved  and  uncultivated  lot. 

Q.  Some  of  them  remained  in  the  office,  but  quite  a  number 
of  them  you  found  scattered  over  the  court  house  yard  i  A.  As 
far  as  50  yards  from  the  building  some  of  them  had  been  trampled 
in  the  nnid  bv  the  horses.  I  found  some  in  tlie  basement. 
I  searched  over  the  lot  after  thev  left  in  order  to  see  it  I  could 
tind  any  valuable  papers  that  might  bo  scattered  about,  and  I 
got  a  little  box  full  holding  about  a  half  bushel,  and  among 
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them  I  found  one  half  of  a  decree  in  equity  filed  in  1885.  It  had 
been  torn  in  too.     I  could  not  tell  what  the  title  of  the  cause  was. 

Q.  What  did  the  nature  of  it  appear  to  be  ?  A.  It  was 
a  partition  in  equity  to  sell  some  slaves  belonging  to  minor 
children. 

Q.  You  fonnd  the  papers  scattered  about  in  that  way  ?  A. 
Yes,  sir,  I  fonnd  an  order  to  the  sheriff  to  lay  off  a  dower  for  a 
widow,  on  the  public  square  fronting  the  court  house.  That 
was  done  before  they  left.  I  didn't  find  it — a  gentleman 
picked  it  up  in  my  presence  and  handed  it  to  me. 

Q.  So  tliat  the  papers  were  thrown  about  in  a  wanton  and 
mischievous  way  ?  A.  I  found  about  a  flour  barrel  of  them 
scattered  about  over  the  building  when  I  took  possession. 

Q.  Any  of  the  records  gone  ?  A.  Record  N  cannot  be  found 
since  they  left.  It  is  a  record  of  inventories  and  account  of 
sales,  &c. 

Q.  Belonging  to  the  court  of  probate  ?    A.  Yes,  sir. 

Q.  These  were  under  the  old  system  ?  A.  Yes,  sir.  The 
Ijook  included  the  year  1835.  I  don't  know  when  it  commenced 
or  ended.  Have  had  occasion  to  search  for  it  since  that  time 
to  find  the  settlement  of  an  estate,  and  I  cannot  find  it. 

Q.  This  was  one  of  the  books  of  record,  and  the  others  which 
you  found  were  papers  which  had  been  filed  in  the  ofliceJ 
A.  Yes,  sir,  filed  up  in  bundles  and  labelled,  and  belonging  to 
the  county,  the  superior  courts  and  the  courts  of  equity. 

Q.  State  whether  yon  had  any  correspondence  with  the  gov- 
eiTiorof  the  state  in  regard  to  the  condition  of  your  office  and 
the  necessity  on  your  part  of  getting  it  if  possible?     A.  I  did. 

Q.  (Handing  letters  to  witness.)  Look  at  tliese  papers  and 
say  if  they  contain  the  correspondence  ?  A.  Yes,  sir,  that  is 
the  correspondence. 

The  witnesses  here  read  the  correspondence  in  the  words  fol- 
lowing: 

Yancey viLLE,  N.  C,  Aug.  24th,  1870. 
G<yv.  W.  W.  Hdden : 

Deab  Sir. — I  am  clerk  of  the  superiour  court  of  this  county, 
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and  as  finch  most  respectfully  ask  to  make  a  plain  statement  of 
facts  to  yon.    Soon  after  the  arrival  of  Col.  Kirk  at  this  place 
the  key  of  the  clerk's  office  was  demanded  of  me  by  Col.  Kirk 
and  of  eourse  I  obeyed  the  demand  and  gave  him  the  key,  since 
which  time  I  have  not  had  possession  of  said  office  wliich  con- 
tains all  the  records  of  tlie  county,  for  the  safe-koepiug  of  whicli 
I  am  bound  in  a  heavy  bond  with  security.      When  Col.  Kirk 
left  here  with  the  prisoners,  thinking  that  he  would  not  need  tlie 
use  of  the  office  any  further,  I  applied  to  Major  Yates  (left  in 
command)  requesting  him  to  let  me  have  the  key ;  at  the  same 
time  stated  to  him  that  I  was  under  a  heavj'  bond  for  the  safe- 
keeping of  tlie  office,  and  that  my  own  safety  and  tliat  of  the 
public  required  me  to  keep  the  key.     He  refused  my  request, 
saying  he  must  have  access  to  the  office  and  must  keep  the 
key  and,  therefore,  could  not  let  me  have  it.   During  tlie  whole 
of  this  time,  I  have  been  prevented  from  doing  any  public  busi- 
ness except  such  as  I  could  do  outside  of  the  office,  as  I  was  enabled 
and  permitted  to  take  out  a  few  papers  and  books  that  I  conid 
work  on  at  my  home.   I  most  respectfully  submit  the  forcing 
facts  to  you,  hoping  tliat  you  will  require  the  office  to  be  restored 
to  me  for  my  own  protection  as  well  as  that  of  the  public,  as  I 
have  on  several  times  found  papers  belonging  to  the  office  lying 
in  the  streets  since  I  have  been  deprived  of  the  use  of  it. 

Your  early  attention  to  the  al)ove  request  will  greatly  relieve 
me.  Very  respectfully, 

II.   F.   I3kaxix)n,  C.  S.  C. 

ExKcuTivK  Department,        ) 

State  of  Kortu   Carolina,    '• 

Ealeigh,  Aug.  29,  1870. ! 

//.  F.  Brandon^  Esq,^  CJerJc  Svjxrior  Courts  Catncell  CO'' 

Sir. — Your  letter  of  the  24th  inst.  has  been  received. 

The  county  of  Caswell  being  still  nnder  military  autli^^^^' 
and  the  court  house  required  for  quartering  the  militia,  tb^^^^ 
of  your  office  cannot  be  returned  to  you  for  the  present. 

I  exhibited  your  letter  to  Col.  Kirk  and  he  assures  me  ^^ 
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he  gave  strict  orders  for  the  preservation  of  the  papers  and 
records  in  the  different  offices. 

EespectfuUy,  W.  W.  IIOLDEX,  Gov. 

Q.  Did  you  make  application  to  Kirk  to  restore  yon  to  pos- 
session of  the  office  ?  A.  Yes,  sir,  several  times,  and  he  made 
the  same  answer  tliat  Major  Yates  did,  that  it  was  necessary 
he  should  have  the  use  of  the  office.  4#    ^ 

Q.  IIow  was  it  occupied  i  A.  I  heard  it  was  occupied  as  a 
hospital.  I  heard  this  from  the  men  when  I  visited  the  office. 
I  do  not  know  this  of  my  own  knowledge. 

Q.  State  whether  the  building  and  enclosures  received  any 
injury  while  the  troops  were  there?     A.  I  think  they  did. 

Q.  In  what  respect  ?  A.  The  building  was  very  much  de- 
faced, tlie  walls  were  very  much  scarred  up,  there  were  holes 
punched  in  the  plastering,  and  the  iron  railing  was  broken  in 
a  dozen  places — the  uprights. 

Q.  Do  you  know  any  court  house  in  the  state,  or  any  en- 
closure about  public  gi'ounds  in  any  county  in  any  better  con- 
dition than  that  was?     A.  I  do  not. 

Q.  Was  there  any  court  house  in  the  country  that  was  equal 
to  it  in  elegance  ?  A.  I  do  not  know  but  otic  court  house  that 
is  equal  to  it. 

Q.  AVas  it  a  very  elegant  building?    A.  Yes,  sir. 

Q.  You  say  that  it  was  very  considerably  damaged  ?  A.  My 
opinion  was  that  the  building  was  damaged  §1,000 — the  build- 
ing and  enclosui*e.  I  was  sustained  in  that  belief  by  the 
opinion  of  others. 

Q.  You  state  that  they  left  there,  you  think,  early  in  the 
month  of  September?  A.  Yes,  sir.  I  cannot  be  positive  as 
to  the  date.  It  was  at\er  the  prisoners  had  all  returned  home 
from  this  place,  and  they  had  l>een  discharged  about  the  first 
or  middle  of  September. 

Q.  Do  you  know  of  any  instance  of  resistance  to  the  law  in 
the  county  of  Caswell  at  all  ?    A.  I  never  heard  any. 
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Q.  Were  the  United  States  and  state  taxes  collected  regu- 
larly ?    A.  Yes,  sir. 

Q.  With  r^ard  to  the  prisoners,  who  were  arrested,  what  i« 
the  age  of  Dr.  Soan  ?  A.  I  think  he  is  about  64 — from  64 
to  70. 

Q.  What  is  his  standing  as  a  physician  and  a  citizen  ?  A. 
I  don't  know  that  yon  could  find  a  man  of  better  standing  any 
where.  He  has  h]|[h  l|anding  as  a  physician,  and  liis  character 
is  above  reproacli  as  &r  as  I  have  heard. 

Q.  What  is  his  reputation  as  being  a  pious  man  t  A.  He 
has  the  reputation. 

Mr.  SMITH.    Does  the  court  think  that  is  competent  i 

Mr.  GRAHAM.  We  wish  to  let  tliese  gentlemen  be  seeo 
as  they  are  seen  at  home. 

Q.  Wliat  is  the  standing  of  Mr.  Bowe  i  A.  Mr.  Bowe  is 
a  very  exemplary  gentleman,  as  much  so  as  any  man  in  the 
state  of  North  Carolina. 

Q.  He  is  a  gentleman  of  reputed  piety  connected  with  the 
<;hurch  ? 

Mr.  SMITH.  I  submit  tliat  proof  of  a  gentleman^s  connec- 
tion witli  the  church  is  not  proper. 

The  CHIEF  JUSTICE.  The  presiding  officer  is  of  opinion 
that  the  proof  is  not  admissible. 

Q.  What  is  Mr.  Bowe's  age  ?  A.  I  suppose  about  65  or  70 
rears. 

Q.  How  long  has  he  lived  in  the  county  of  Caswell  I  A.  I 
have  known  him  30  yeai^s.  I  do  not  know  how  mucli  longer 
he  has  been  living  there. 

Q.  Has  he  been  in  public  jwsition  in  the  county  ?  A.  Mr. 
Bowe  was  a  magistrate  when  I  first  knew  him.  He  was  '^ 
ineml>er  of  the  county  court  and  one  of  the  special  court  oJ 
the  county,  and  a  sliirenian  a  part  of  the  time.  Since  the  war 
he  has  been  elected  to  the  legislature  from  that  county,  and  I 
think  lie  was  a  magistrate  at  the  time  Kirk  was  there. 

Q.  At  the  time  Kirk  ari-ested  him  ?     A.  Yes,  sir. 

Q.  Did  Kirk's  interruption  break  up  the  meeting,  or  were 
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tlie  candidates  allowed  to  go  on  with  their  discussion  ?    A* 
They  broke  it  up,  and  perfect  terror  reigned. 

<J.  Kirk  arrived  before  Mr.  Scott  began  ?    A,  Yes,  sir. 

Q.  And  surrounded  tlie  house  ?    A.  Yes,  sir. 

Q.  He  made  a  speech  of  an  hour  and  a  half  in  lengtli  ?  A. 
I  suppose  about  tliat  length. 

Q.  Cfeneral  Leach  had  proceeded  about  half  his  time  when 
these  men  came  into  the  house  and  began  ■  to  arrest  ?  A.  Jf  ot 
more  than  that. 

Q.  After  arresting  some  three  or  four  this  yell  began  ?  A. 
The  meeting  was  not  broken  up  until  the  arrest  of  Mr.  Bowe. 
The  aiTest  of  Dr.  Koan  and  Mr.  Yancey  didn't  l^reak  up  the 
meeting. 

Q.  Mr.  Bowe  was  arrested,  and  this  scene  of  confusion  com- 
menced, and  there  was  no  further  speaking  of  tlie  people  ?  A. 
The  people  got  am-ay  as  fast  as  they  could  at  thatgtime.  I 
believe  eveiybody  got  away  as  ftist  a^  they  could  at lliat  time. 

Q.  They  had  a  guard  at  the  door,  and  ]>ennitted  nobody  to 
go  out  ?     A.  No  one  to  go  out  but  any  hydy  could  come  in. 

Q.  lentil  5  o'clock  in  the  evening?     A,  Yes,  sir. 

Q.  Have  you  an  extensive  accinaiiitauce  with  the  people  of 
the  county  ?  A,  Yes,  sir,  I  reckon  I  know  four  fifths  of  the 
people  of  tiie  county. 

Q.  Both  complexions?     A.  Yes,  sir,  I  think  I  do. 

Q,  State  what  as  a  general  thing  was  the  state  of  feeling 
existing  l)etween  the  blacks  and  whites  ?  A.  There  was  a  good 
friendly  relation  between  the  tsvo. 

Q.  Were  the  colored  people  in  the  eni])loyment  of  the  whitcci, 
and  renting  land  from  them  generally.^  A.  Yes,  sir,  there 
were  two  or  three  kinds  of  em])loyment.  Some  were  laborers 
on  a  farm,  some  were  tenants,  some  rented  lands  and  gave  a 
portion  of  the  crops,  and  others  rented  houses  and  worked 
around  where  they  pleased.  I  believe  the}'  all  got  employ- 
jiient.  Some  were  house  servants — cooks,  and  some  attended 
to  the  gardens. 

Q.  That  was  the  state  of  things  when  Kirk  came  to  Yancey- 
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ville?    A.    In  almost  every  way  they  were  eiaployed.    All 
were  employed  that  could  be  tmsted  with  employment. 

Q.  How  long  had  tliat  been  the  case  up  to  the  time  Kirk 
came  with  this  expedition  I    A,    Ever  since  the  surrender. 

Q.  The  two  races  ycwi  say  were  living  harmoniously  together  i 
A.  Yes,  sir. 

Q.  Do  you  know  of  any'  instance  to-  your  knowledge  of  any 
colored  man  complaining  ot  l)eing  inj,UHed  to-  a  magistrate  or 
other  authority,  asking  {or  redress  and  its  being  refiised  ?  A 
I  do  not.     Tliere  were  n^agistrates  there  oi  both  colors. 

Q.  You  liad  a  coiored  magistrate  in  the  town  ?     A.  Yes,  sfr. 

Q.  Who  was  the  other  magistrate  ?  A.  Mr.  J.  W.  StevcDS 
was  the  magistrate  at  one  time ;  Mr.  Bowe  was  a  magistrate 
after  that. 

Q.  There  was  a  magistrate  of  each  complexion  in  the  tOTm- 
ship  when*  the  court  house  was  situated  ?     A.  Yes,  sir. 

Q.  Did  Mr.  Bowe  succeed  Mr.  Stevens  as  a  magistrate  ?  A. 
Yes,  sir,  Ilo  was  ap]X)inted  magistrate. 

Q.  State  whetlier  you  lioaifd  any  cotjversations  between 
Kirk  and  has  men  with  regard  to  the  treatment  of  the  citizens 
on  certain  occaji»ons?     A.  I  did  on  several  occasions. 

Q.  State  an^^hing  of  the  kind  that  you  heard  ?  A.  Upon 
his  arrival  wlieii  LIr.  Bowe  was  an-esteill,  as  I  said  just  now, 
there  was  great  confusion  in  tlie  lionse^  and  threats  were 
made  in  tliere  by  Kirk  and  this  man  Bannier  that  if  there  was 
any  resistance  ofitered  to  their  authority  tliey  wotild  shoot  the 
citizens,  the  last  one  of  tliem,  and  bum  the  town. 

Q.  Who  said  that  ?  A.  I  heard  that  spoken  by  Kirk  when 
he  an*ested  Bowe. 

Q.  He  would  slioottbe  prisoners  and  burn  thetoMoi  if  there 
was  any  resistance?  A.  S!KX>t  the  prisoners  and  the  other 
citizens  too.  I  lieard  thet  spoken  by  Kirk  when  he  arrested 
Mr.  Bowe. 

Q.  Was  anything  said  about  burning?  A.  Yea,  sir,  he 
would  burn  up  the  town  I  heard  that  repeated  several 
times  by  the  men.    I  heard  him  make  that  threat  in  a  public 
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speech  on  the  square  in  the  town  on  the  Saturday  before  the 
election, 

Q.  What  was  the  subject  of  his  harangue?  A.  His  sub- 
ject was  Kuklnx  and  rebels.  He  said  that  he  was  not  a  speak- 
ing man,  that  he  was  a  working  man  and  he  came  there  to 
put  down  the  Kuklux  and  he  intended  to  stay  there  until  the 
last  child  was  grey,  but  what  he  would  do  it.  He  remarked 
he  had  got  a  court  constituted  and  he  w^ould  try  them,  and  if 
they  were  found  guilty  they  would  swing,  and  if  there  was 
any  resistance  oflered  to  his  authority  that  the  last  one  in  the 
town  would  go  up,  and  the  town  would  go  up  with  them.  I 
heard  that  in  a  public  speech. 

Q.  In  this  oratory  did  you  hear  what  he  said  he 
would  do  with  the  women  and  children?  A.  They  were 
classed  with  the  others,  he  would  shoot  them  too.  That  was 
said  by  his  men  on  repeated  occasions. 

Q.  They  would  shoot  the  prisoners  and  the  citizens,  burn 
down  the  town  and  kill  the  women  and  children?  A.  That 
was  the  general  remark.  Part  of  it  was  uttered  at  the  time 
he  arrested  Mr.  Bowe.  The  next  was  more  explicit  when  he 
made  his  speech.  I  heard  it  uttered  by  him  almost  any  time. 
Whenever  he  became  excited  about  anything  he  w^ould  make 
that  remark,  and  not  only  myself  but  almost  all  the  prisoners 
heard  it. 

Q.  Did  you  have  any  United  States  troops  there  before 
Colonel  Kirk  came  ?  A.  We  did.  Thov  came  there  about  ten 
days  before  Colonel  Kirk  did. 

Q.  What  was  the  character  of  those  troops.  A.  They  l)e- 
haved  themselves  very  well,  as  far  as  I  know. 

Q.  How  about  the  discipline  and  order  prevailing  among 
tliem?  A.  They  stayed  in  their  tents  and  didn't  move  with- 
out permission,  and  they  behaved  very  respectfully. 

Q.  Respectfully  to  the  citizens  ?    A.  You  would  not  know 

cept  by  their  uniforms  that  they  were  not  citizens. 

Q.  On  good  terms  with  them?    A.  Yes,  sir. 

Q.  Did  those  United  States  troops  commit  any  ttes^^?^^  ot 
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pillage  or  plunder  ?    A.  I  cannot,  oi  my  own  knowledge,  say 
that  they  did. 

Mr.  BOYDEN.    State  from  your  own  knowledge.    We 
don't  want  any  guessing. 

Q.  How  was  it  with  Kirk's  men  3    A.  I  think  they  did. 

Q.  I  want  to  know  whether  they  entered  the  gardens  or 
orchards  or  otherwise  and  helped  themselves  to  what  they 
wanted  3  A.  I  speak  of  my  own  knowledge  when  I  state  that 
they  entered  my  garden,  and  Mr.  Yancey's  garden,  and  stole 
the  vegetables  and  iruit. 

Q.  What  was  the  general  behavior  of  these  troops  of  Kirk's? 
A.  Very  bad. 

Q.  In  what  respect?  A.  In  almost  any  respect  you  may 
call  for. 

Q.  Specify  some  of  them.  A.  They  were  very  profane.  I 
have  never  heard  such  swearing  in  my  life  before  or  since  they 
arrived. 

Q.  State  whether  or  not  they  kept  it  up.  A.  They  kept  it 
up  all  the  time  publicly  wherever  they  went,  and  upon  every 
and  all  occasions.  They  used  the  most  indecent  language  and 
epithets,  both  in  the  sight  of  males  and  temales,  that  I  have 
ever  lieard. 

Q.  Profane  and  obscene  ?  A.  Yes,  sir,  in  every  conceiv- 
able wav. 

Q.  State  whether  you  saw  them  expose  themselves  in  public 
places  J     A.  I  did. 

Q.  Where?  A.  At  the  jmblic  well  on  the  public  square  in 
the  town. 

Q.  A  well  at  which  there  is  a  pump  ?     A.  Yes,  sir. 

Q.  State  what  you  saw  ?  A.I  saw  one  of  them  I  know 
stripping  himself  and  washing  in  the  public  square.  Ilepnllcd 
off  his  pants  and  washed  them — his  drawers,  and  then  he  took 
his  shirt  off  and  washed  that. 

Q.  In  a  prominent  place  where  it  coidd  be  seen  by  the 
families  of  the  citizens  around  ?  A.  Yes,  sir,  in  the  puhfc 
square  of  the  town.     I  suppose  there  was  a  half  dozen  famili'?^ 
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or  more  whose  doors  are  in  plain  view  of  the  pump,  and  it  was 
in  a  j)ublic  business  part  of  the  town.  The  pubhc  square  may 
have  an  acre  and  a  half  to  two  acres  of  ground  or  more. 

Q.  Did  Kirk  state  or  not  when  he  made  these  tenable  threats 
to  the  people  whether  he  had  any  oixiers  upon  tlie  subject,  and 
if  so,  from  whom?  A.  Yes,  sir,  I  heard  him  applied  to  several 
times  to  parole  men  on  bond,  or  to  otherwise  release  them, 
lie  replied  that  he  could  not  do  so,  that  he  had  orders  from 
Governor  Ilolden  to  hold  them  all  subject  to  his  order.  He 
told  me  myself  that  he  had  orders  from  Governor  Ilolden  to 
arrest  every  man  he  had  arrested. 

Q.  Did  he  Siiv  he  had  oi-ders  to  treat  the  citizens  of  the  town 
in  that  way  ?  A.  lie  said  that  the  Governor  s  oixiers  were  that 
if  there  was  a  hair  of  his  mens'  heads  hurt,  the  prisoners  and 
men  were  to  be  shot  down — the  women  and  children  were  to 
be  butchered,  and  the  town  burnt.  He  was  in  an  excited  state 
wlien  he  spoke. 

Q.  [By  the  Chief  Justice.]  Had  he  been  drinking  when  he 
said  that?  A.  No,  sir,  I  do  not  mean  that.  lie  was  mad ;  he 
said  it  in  a  passion. 

Q.  These  United  States  troops  had  been  there  ten  or  twelve 
days  before  Kirk  came  i  A.  One  company  had,  and  another 
company  aime  about  the  night  succeeding  the  time  when  the 
prisoners  were  taken  away.  I  think  they  left  there  Satur- 
day evening — and  the  next  day  another  company  came  under 
connnand  of  Major  Smith. 

Q.  Where  were  these  troo])s  on  the  day  of  the  election  ? 
A.  In  tlicir  camp,  so  far  as  I  know. 

Q.  Where  were  Kirk's  men  on  the  dav  of  election  ?  A. 
Parading  the  streets  a  portion  of  the  time.  Their  tents  were 
inside  of  the  court  house  railing — it  was  full  of  tents  and  a  j)or- 
tion  ofthe  soldiera  were  in  there — but  tliere  was  a  guard  or  de- 
tachment that  were  parading  the  streets  in  Si]uads  of  a  half 
dozen  at  a  time  with  their  bayonets  on  their  muskets,  and  they 
were  going  all  through  the  crowd  on  tlie  day  of  election. 

Q.  Were  they  organized  in  squads?      A.  They  were  v\ 
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squads  under  command  of  an  officer — tliey  seemed  to  be  in 
command  of  a  sergeant. 

Q.  The  election  was  held  at  the  conrt  house  !  A.  No,  sir, 
it  WHS  held  under  the  porch  of  Mr.  Albert  Mitchell  who  keeps 
a  grocery  store.     The  court  house  was  occupied  by  the  troops. 

Q.  These  soldiers  had  their  camp  inside  the  court  house  in- 
closure,  but  the  squads  were  parading  about  the  public  square 
and  elsewhere,  wherever  they  wanted  to  go.    A.  Yes,  sir. 

Q.  Do  you  know  whether  detachments  were  sent  off  to  so- 
peiintend  the  polls  at  other  places?  A.  I  paw  them  coming 
In,  and  I  was  informed  by  their  oflSeers  that 

Mr.  SMITH.  We  object  to  that. 

Mr.  GRAHAM.  We  insist  that  it  was  a  part  of  the  outrage 
that  the  troops  were  sent  to  attend  the  election  in  the  different 
precincts  as  well  as  having  them  about  the  place  where  the 
election  was  held  at  the  court  house. 

Mr.  SMITH.  That  is  not  our  objection.  It  is  attempting 
to  prove  the  declaration  of  these  men  as  to  what  transpired  as 
a  part  of  the  res  gestce  :  it  is  only  in  that  view  that  any  proof 
has  been  admitted  as  to  the  conduct  of  the  troops  and  their 
general  behavior.  When  they  undertake  to  state  what  took 
place  narratively  it  is  not  competent  to  show  that  one  of  them 
said  he  had  been  off  at  a  distance  to  accomplish  some  purpose. 

Mr.  GRAHAM.  We  think  it  is  competent  to  show  anything 
the  men  said  while  they  were  acting  under  military  orders. 
They  were  detached  and  sent  off  and  returned  after  the  election. 
It  is  competent  to  show  the  object  of  their  leaving. 

The  CHIEF  JUSTICE.  It  is  veiy  clear  you  can  ask  him 
what  was  said  or  done. 

By  Mr.  Graham, 

Q.  State  whether  you  heard  anything  said  as  to  where  they 
were  going?  A.  I  saw  them  start  out  the  day  before  the  elec- 
tion to  various  parts  of  the  county,  in  various  directions. 

Q.  Did  some  of  the  troops  go  towards  Milton  ?  A.  They  went 
in  the  direction  of  the  different  precincts  in  the  county,  but  they 
had  to  take  the  same  roads  in  leaving  the  town.    They  divided 
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xrlien  tliey  got  out  of  the  village.  I  saw  detachments  :going  in 
«ach  direction  on  that  da}^  and  they  returned  the  next  day. 
There  were  eight  detadiments. 

Q.  That  is  tlie  number  of  your  townebips?  A.  Ko«ir,  there 
;are  nine  townships. 

Q.  Eight  besides  the  one  in  which  lite  court  house  stands  i 
A.  There  are  nine  townships,  smi.  there  was  a  detachment  for 
•every  township  as  far  as  cay  t^eoollection  extends.  Let  me  cor- 
rect that  staltexAent;  there  was  no  detachment  sent  to  one 
precinct,  tliat  was  Pdham.  I  <3o  not  know  tliat  of  my  own 
knowledge. 

Cross  examuutt^ift. 

By  Mr.  BOYDEX, 

Q.  You  were  asked  if  you  knew  of  any  process  being  applied 
lor  by  any  person,  and  that  process  refused,  and  j^ou  said  yoa 
■did  not  3    A,  Yes  sir,  I  said  so. 

Q.  Do  you  know  of  any  being  applied  for  at  all — ^liave  yon 
^ny  personal  knowledge  of  one  being  applied  for  i  A.  Yes,  sir. 

Q.  How  many  ?    A.  I  don't  recollect  how  many, 

Q.  Mention  one  which  you  recollect/  A.  I  do  not  know 
tliat  I  can  g^ve  j^ou  the  title  of  the  case  <3>£  any  one. 

Q.  AVhat  sort  of  process  do  you  mean  was  applied  for — civil 
or  criminal?     A.  Both. 

Q.  Mention  one  criminal  application  that  was  made  at  any 
time  during  that  year  f  A.  I  recollect  one,  Mr.  Griffith,  the 
sheriff  of  the  county,  showed  me  a  process — 

Q.  I  am  talking  about  tlieappKcation  to  a  magistrate  or  judge 
for  a  process.  Do  tou  know  of  any  such  application,  yourself 
being  present  ?  A.  I  was  not  present  when  the  application 
was  made, 

Q.  You  know  of  no  application  being  made  for  any  process — 
any  criminal  process?  A.  Have  never  been  present  when  one 
was  made. 

Q.  Where  were  you  on  tlie  day  Mr.  Stevens  was  murdered  i 
A.  I  was  at  home. 


frit  a 
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Mr.  MERRIMON :  I  object  to  the  qaestion  as  it  has  not 
I)een  proved  that  Stevens  was  murdered. 

Mr.  BOYDEN.     AVe  understand  that  we  have  a  right  to 
put  the  qaestion  in  tlie  form  we  have  on  the  cross^xaminatioD. 

Q.  Did  you  see  Mr.  Stevens  after  he  was  murdered  ?    A.  I 
did  not. 

Q.  Where  were  you  on  that  day  ?    A.  I  was  in  the  town  at 
home. 

Q.  You  didn't  see  his  body  that  day  or  the  next  day  ?    A. 
I  saw  him  alive  that  day. 

Q.  You  didn't  see  liim  after  he  was  dead  ?     A.  Xo,  sir. 

Q.  Where  were  you  the  next  day  ?  A.  Part  of  the  day  I 
was  in  town,  at  home. 

Q.  Were  you  in  the  court  house  at  all  the  next  day  ?  A.  I 
think  not. 

Q.  How  did  it  happen  that  you  didn't  go  to  the  courthouse? 
A.  I  did  go. 

Q.  Did  you  go  inside  ?  A.  I  was  in  the  vestibule  of  the 
court  house,  but  didn't  go  inside. 

Q.  Did  you  have  any  of  the  keys  on  that  day  ?  A.  I  only 
had  my  office  key. 

Q.  You  had  your  office  key  ?  A.  It  was  at  my  house— i^ 
was  in  my  possession,  I  did  not  have  it  at  that  time  in  my 
pocket. 

Q.  Where  was  the  key  the  day  he  is  said  to  have  been  uu^^* 
dered  ?     A.  I  had  it  in  my  ])ossession — in  my  pocket  part  o* 
the  timre.     I  was  at  home  part  of  the  day,  and  at  the  cler^^ 
office  a  part  of  the  time. 

Q.  What  portion  of  tlie  time  were  you  in  the  clerit's  offic^  * 
A.  A  short  time  in  the  eveniui!:. 

Q.  Were  you  in  there  when  the  speaking  was  going  on  i    ^ 
I  was  in  there   just  before   the   speaking  commenced.     I  ^^ 
mained  during  the  time  the  meeting  was  being  held  until  ^ 
broke  up,  and  most  of  the  people  left. 

Q.  AVere  you  in  your  office  just  before  the  speaking  bega^ 
A.  YeSj  sir. 
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Q.  And  you  continued  there  in  your  office  ?  A.  Yes,  sir, 
and  then  went  in  the  court  house. 

Q.  What  time  did  you  go  upstairs?  -A.  At  the  time  the 
speaking  commenced,  between  one  and  two  o'clock, 

Q.  How  Ibng  did  you  reniiiin  up  stairs  ?  A.  During  the 
whole  of  the  meeting. 

Q.  When  did  you  go  into  the  office  again  ?  A.  Atler  tlio 
meeting  was  over-  I  stayed  there  until  the  whole  crowd  left. 
There  was  not  more  than  five  or  six  in  tlie  court  building  when 
Heft. 

Q.  Did  you  sec  Mr.  Stevens  in  the  meeting  ?     A.  I  did. 

Q.  How  long  did  he  continue  in  the  meeting?  A.  About 
half  the  time. 

Q.  Did  you  see  him  leave?     A.  I  did. 

Q.  AVho  left  just  before  him,  or  just  after  him  ?  A.  I  have 
no  recollection  who  did,  my  attention  was  not  directed  to  it. 

Q.  Don't  you  recollect  that  Mr.  AVylie  went  out  just  before 
or  just  alter  him  ^  A.  I  recollect  tliat  Mr.  AVylie  did  go  out, 
but  whether  just  before  or  just  after  I  do  not  recollect.  Mr. 
AVvlie  and  mvself  were  6ittin<jr  close  tot^ether  when  he  left  U) 
go  out.     I  think  it  was  sometime  before  Mr.  StevoRs  lelt. 

Q.  You  think  it  was  before  he  left  i     A.  Yes,  sir. 

Q.  Define  the  length  of  time  as  near  as  you  can?  A.  I 
cannot. 

Q.  AVas  it  5  minutes  or  an  hour  ?  A.  15  or  20  minutes  I 
reckon.  My  attention  was  not  directed  to  it  and  I  did  not 
look  at  the  time. 

Q.  AVhat  time  of  the  day  do  you  think  it  was  when  Mr. 
Stevens  left  ?  A.  I  reckon  it  was  somewhere  about  4  o'clock, 
it  may  have  been  before  or  after  but  it  was  about  that  time. 

Q.  Did  you  hear  any  violent  denunciation  of  Stephens  at 
the  meeting  ?     A.  No.  sir. 

Q.  Didn't  a  man  by  the  name  of  Hodnett?  A.  He  de- 
nounced him. 

Q.  What  did  he  say  about  him?  A.  He  had  an  act  of  the 
legislature  in  his  hands,  which  showed  that  he  had  received  axv 


758  coorr  of  impeacuments. 

appropriation  for  pajTneiits  of  money  made  to  liim  for  a  cei^ 
tain  sers'ice  called  the  spy  service,  and  that  is  all  lie  said. 

Q.  Did  he  not  denounce  him  for  engaging  in  that  business  if 
A.  He  called  the  attention  of  the  people  to  it* 

Q.  Did  he  speak  of  it  being  proper  or  improper?  A.  He 
didn't  say  whether  it  was  improper  or  not.  He  called  upon 
the  people,  and  remarked  that  "your  representative  has  re- 
ceived so  much  for  this  spy  service.*' 

Q.  Didn't  that  excite  a  good  deal  of  indignation  against  him 
in  the  meeting  ?    A.  I  cannot  say  that  it  did. 

Q.  Can  yon  say  that  it  didn't?  A*  Tliat  was  generally 
known  before  Mn  Ilodnett  referred  to  it* 

Q.  Did  it  cause  a  good  deal  of  unkind  feeling  against  him? 
A^  No,  sir,  I  do  not  think  it  did,  I  had  heard  it  spoken  of  by 
a  number. 

Q.  You  say  it  was  generally  known  ?  A.  It  was  contained 
in  the  auditor's  report. 

Q.  You  had  seen  it  in  the  auditor's  report?  A»  Yes,  sir, 
and  I  had  heard  several  others  speak  of  it. 

Q.  After  the  meeting  was  over,  you  went  into  your  office! 
A,  Yes,  sir^  I  remained  there  about  twenty  minute&i  as  far  as 
I  cim  recollect. 

Q.  Did  you  see  Mr.  Stevens  after  he  left;  the  court  house  I 
A.  Xo,  sir. 

Q.  You  saw  him  leave  the  court  room  ?  A.  Yes,  sir,  I  saw 
him  get  up  from  his  seat,  walk  to  tlie  head  of  the  stairs,  and  I 
have  not  seen  him  since. 

Q.  You  cannot  tell  who  followed  inmiediately  aft;er?  A.  I 
cannot,  my  attention  was  not  called,  I  was  listening  to  the 
speaking. 

Q.  Do  you  know  the  room  his  body  was  found  in?  A. 
Yes,  sir. 

Q.  How  near  that  room  was  your  office  ?  A.  I  suppose  that 
it  was  about  as  far  as  from  here  to  the  door  of  the  house  ol 
representatives. 

Q.  What  was  the  next  office  to  tlie  place  where  the  body 
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was  found  ?    A,  That  was  the  room  known  as  the  grand  jury 
room. 

Q.  For  wliat  was  it  used  generally  at  that  time  ?  A.  It  was 
not  used  for  any  purpose  generally,  but  on  tliat  day  it  was  used 
by  the  tax  assessors. 

Q,  I  understand  you   that  the  room  adjoining  the  one  in 
which  Stevens'  body  was  found  was  occupied  on  that  day  by  • 
the  tax  commissioners  ?     A.  Yes,  and  had  been  for  two  or 
three  days  previously. 

Mr.  GRAHAM.  I  beg  leave  to  interrupt  the  examination 
at  this  point.  I  don't  see  any  purpose  in  it.  I  have  not 
objected  to  proof  that  Stevens  was  killed,  but  I  do  not  suppose 
that  this  court  is  sitting  for  the  pui^pose  of  ascertaining  who 
killed  him.  That  belongs  to  another  tribunal ;  hence  I  con- 
ceive that  all  this  proof  in  reference  to  the  situation  of  the 
rooms  about  the  building  is  irrelevant  to  any  investigation  that 
designed  to  show  whether  or  not  there  was  insurrection  in  the 
county  of  Caswell. 

The  CHIEF  JUSTICE.  The  presiding  officer  is  of  the 
opinion  that  the  proof  is  relevant  if  it  is  offered  with  the  view 
of  impeaching  the  Avitness. 

Mr.  BOYDEN.  That  is  one  of  the  objects.  But  sir,  it  is 
alleged  on  the  part  of  the  respondent  that  men  were  not  pun- 
ished in  that  county  for  violations  of  the  law.  It  is  alleged 
also,  that  this  man  Stevens  was  murdered  in  the  court  house 
in  the  day  time  when  the  building  was  filled  with  men  and 
public  speaking  was  going  on.  in  a  public  office  where  busi- 
ness had  been  trausacted,  with  only  a  thin  partition  between 
the  apartment  and  the  rooms  adjoining,  and  we  think  there  must 
have  been  numerous  pei*sons  there  who  were  well  aware  that 
this  murder  was  committed  while  this  meeting  was  being  held. 
We  allege  also,  that  no  indictment  has  been  presented,  and  no 
punishment  has  been  inflicted  against  the  perpetrator  and 
we  insist  that  the  fact  that  a  man  could  be  thus  murdered 
under  the  circumstances  which  I  have  stated  and  has  gone 
unpunished  is  a  strong  circumstance  to  establish  the  fact  that 
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there  was  a  determination  on  the  part  of  these  secret  organi- 
zations existing  to  prevent  any  man  from  being  punished 
who  committed  any  of  these  crimes  against  persons  who  were 
in  favor  of  carrying  out  the  amendments  to  the  constitution, 
and  the  laws  passed  thereunder.  And  ceiiainly,  the  testimo- 
ny is  competent  to  impeach  the  witness. 

Mr.  GRAHAM.  I  do  not  sec,  Mr.  Chief  Justice,  that  it 
has  any  tendency  in  that  direction.  It  is  not  proved  that  Ste- 
yens  was  killed  that  day  and  so  far  as  I  have  heard  it  is  not 
preyed  that  he  was  killed  that  night.  If  I  may  be  permitted 
to  say  what  I  understand  will  come  out  on  cross  examination, 
Steyens  disappeared  at  four  or  fiye  o'clock  in  the  afternoon 
and  that  his  body  was  found  the  next  morning ;  and  wheilier 
he  was  killed  in  this  room  or  not  does  not  appear.  But  if  it 
did  appear  that  he  was  killed  there,  I  do  not  see  what  occu- 
pancy of  the  next  room  has  to  do  with  it.  The  question  is 
whether  there  was  an   insurrection  in   the  county  of  Caswell. 

«r 

To  go  into  eyery  breach  of  the  law  or  into  every  act  of  violence 
is  to  [)rotract  this  inyestigation  to  such  an  extent  as  to  make  it 
likely  we  shall  never  get  through  with  it. 

TheClIIEF  jrSTICK.  The  presiding  officer  is  of  the 
opinion  tliat  the  evidence  ought  to  be  heard.  It  tends  to  sujv 
I)ort  the  allegation  that  there  was  this  state  of  things  in  the 
county  of  Caswell,  that  the  civil  authority  was  unable  to  pro- 
tect life  and  i)i*operty.  It  can  be  offered  to  show  the  existence 
of  that  state  of  things. 

Senator  JOXES.  I  dislike,  Mr.  Chief  Justice,  to  take  any 
part  in  regaixl  to  deciding  upon  the  admissibility  ot  the  testi- 
mony, but  it  seems  to  me  that  if  this  species  of  proof  is  admit- 
ted it  will  exteud  the  investigation  to  an  interminable  lenirth. 
And,  sir,  being  responsible  in  part  for  the  consuniption  of  the 
public  time  I  ask  that  the  cjuestion  of  other  admissibility  of  the 
proof  be  put  to  the  Senate. 

Senator  EDWAKDS.     I  second  the  motion.     Tlie  inquiry  • 
here  is  whether  or  not  the  i-espondent  is  guilty  of  tlie  charges 
preferred  against  him  in  the  articles  of  impeachment,     IIow 
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this  inquiry  tends  to  shed  any  light  upon  tliat  subject  I  do  not 
perceive. 

The  CniEF  JUSTICE.  Tlie  Senator  has  no  riglit  to 
discuss  the  question  unless  by  permission  of  the  Senate. 

Mr.  BKAGG.  And  there  is  this  further  consideration,  Mr. 
Chief  Justice  :  Questions  have  l>een  asked,  which  we  forbore  to 
object  to,  hoping  they  would  take  some  dii*ection  which  would 
make  the  examination  relevant.  But  if  the  time  of  this  body 
is  to  be  devoted  to  an  inquirj'  as  to  whether  Frank  "Wylie 
killed  Stevens,  where  is  this  thing  to  end  ?  I  cannot  see  the 
propriety  of  trying  that  case  in  this  proceeding  unless  it  is  to 
have  some  effect  before  this  bodv.  Tliat  crime  has  been  here- 
tofore  fully  investigated,  and  the  evidence  laid  before  the  public 
authorities  in  Caswell,  and  it  is  not  a  matter  to  be  investigated 
here  as  to  who  was  the  perj>etrator  of  that  murder.  This  court 
is  not  setting  as  an  examining  coui-t  to  detennine  who  are  guilty 
of  individual  crimes.  This  is  a  court  for  the  trial  of  officers  on 
articles  of  impeachment. 

A  sufficient  number  seconding  the  caJl  for  a  decision  by  the 
senate. 

The  CHIEF  JUSTICE  put  the  question  on  admitting  the 
(juestion  propounded  by  the  counsel  for  the  respondent,  and  it 
was  decided  in  the  negative  by  the  following  vote  : 

Those  who  voted  in  the  affirmative  arc : 

Messrs.  Bamett,  Bellamy,  Eppes,  Hawkins,  Ilyman,  King, 
Lehman,  McCotterand  Olds — i). 

Those  who  votod  in  the  negative  are : 

Messi-s.  Albright,  Allen,  Battle,  Brown,  Cook,  Council, 
Cowles,  Crowell,  Edwards,  Flemming,  Gilmer,  Graliam,  of 
Alamance,  Graham,  of  Orange,  Jones,  Latham,  Ledbetter,  Lin- 
ney,  Love,  Mauney,  McClammy,  Merrimon,  Morehead,  Bob- 
bins, of  Davidson,  Bobbins,  of  Bowan,  Skinner,  Speed,  Troy, 
Waddell,  Warren  and  Worth— 30. 

Q.  I  ask  you  Mr.  Brandon,  if  you  have  any  knowledge  of 
any  secret  political  organization  in  tlie  county  of  Caswell  no 
matter  by  what  name  they  are  called  ?    A.  Yes,  sir. 
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Q.  Tell  118  what  you  know  about  it  ?  A.  A  socifety  callen 
the  Loyal  League,  that  is  all  I  know. 

Q.  Is  that  a  secret  society  ?  A.  They  called  it  a  secret 
society. 

Q.  What  do  you  know  about  it?  A.  I  know  nothing 
about  it. 

Q.  Answer  the  other  question — do  you  know  of  any  secret 
political  organization  known  by  the  name  of  the  !^hKhix  Klan, 
the  White  Brotherhood,  Constitutional  Union  Guard,  the  Invis 
ible  Empire,  or  any  other  secret  political  organization  ?  A. 
No,  sir,  none  except  the  one  I  referred  to  just  now. 

Q.  You  say  you  do  not  know  that  ?  A.  No,  I  have  not 
seen  that  in  operation. 

Q.  Are  their  meetings  secret  ?     A.  I  understand  they  are. 

Q.  I  ask  your  knowledge  ?  A.  I  have  no  knowledge  of  it 
at  all.  I  have  seen  them  on  their  parades  and  I  have  seen 
them  in  their  processions  with  their  regalia  on  and  drum 
and  fife. 

Q.  They  were  not  concealing  the  fact  that  they  belonged  to 
it?  A.  I  have  talked  with  them  about  it,  and  they  have  given 
me  to  understand  that  while  these  displays  in  the  streets  were 
public  no  one  knew  anything  about  the  business  transacted  in 
their  meetings  except  themselves. 

Q.  There  was  no  attempt  so  far  as  you  knew  to  conceal  the 
fact  that  they  belonged  to  these  organizations  I  A.  None  that 
I  know  ot. 

Q.  You  say  that  you  know  of  none  of  tliese  others  ?  A. 
No,  sir. 

Q.  I  tliink  I  understand  you  to  say  you  didn't  see  Stephens' 
body  ?     A.  I  didn't  see  his  body. 

Q.  Have  you  seen  any  pei'sons  in  disguise  ?  A.  I  never 
have,  sir. 

Q.  Do  you  know  of  your   own  knowledge  of  any  colored 
man  being  killed  in  the  county  ?    A.  No,  sir. 
Q.  Do  you  know  of  any  colored  or  white  man  in  the  county 
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being  whipped  2    A.  Xo,  sir,  not  to  ray  knowledge.    I  cau 
only  speak  frpm  hearsay. 

Q.  Have  you  seen  the  body  of  any  persons  that  had  been 
whipped  shortly  after  he  had  been  whipped  ?  A.  I  don't  know 
that  I  could  answer  that  in  that  way — not  to  my  knowledge  I 
have  not.     I  hfcve  seen  men  who  said  they  were  whipped. 

Q.  Did  you  see  any  marks  ?    A.  I  never  saw  any  marks. 

Q.  Do  you  know  Eobin  Jacob?    A.  I  never  knew  him. 

Q.  You  don't  know  how  tar  ho  lived  from  Yanceyville  I 
A.  Noy  sir. 

Q.  You  say  you  are  clerk  of  the  court  ?    A,  Yes,  sir. 

Q.  Has  there  been  any  prosecution  instituted  in  your  court 
for  the  murder  of  Stevens  against  anybody  ?  A.  There  is  no 
bill  of  indictment  found. 

Q.  Has  there  been  any  bill  of  indictment  sent  ?  A.  Not  to 
my  knowleclge. 

Q.  Has  there  been  any  bill  of  indictment  sent  for  the  mur- 
der ot  a  man  of  the  name  of  Robin  Jacobs  ?  A.  Not  to  my 
knowledge. 

Q.  Has  there  been  any  bill  sent  for  whippings  in  the  county 
of  Caswell  ?  A.I  think  there  was  a  bill  for  the  whippmg  of 
three  colored  persons. 

Q.  Was  it  found?  A.  No,  sir.  The  witnesses  were  called 
but  didn't  answer.     The  case  is  now  continued. 

Q.  No  witnesses  were  sent  before  thQ  grand  jury  for  any  of 
these  offences  that  you  know  of?    A.  Not  to  my  knowledge. 

Q.  Were  there  a  number  of  persons  bound  over  at  the  last 
superior  court  by  the  judges  of  the  supreme  court  to  appear 
at  your  court?     A..  Yes,  sir,  three. 

Q.  Were  there  any  bills  sent  against  them  7  A.  Not  to  ray 
knowledge. 

Q.  No  bills  sent  or  foimd  to  your  knowledge  ?    A  No,  sir. 

Q.  You  attended  to  the  business  of  the  court  as  clerk.  A» 
Yes,  sir. 

Q.  If  any  sudi  bills  had  been  sent  you  would  have  known 
of  it.    A.  I  suppose  so. 
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Q.  Did  I  understand  you  to  say  that  Kirk  said  QoTernor 
Ilolden  ordered  hiin  if  there  was  any  resistance,  or  attempt  to 
rescue  the  prisoners  which  he  took  that  he  should  shoot  men, 
women  and  children  ?  A.  I  said  that  Kirk  said  if  a  Iiair  ofhis 
mens'  heads  was  hurt,  or  if  there  was  any  resistance  to  their  au- 
tliority,  he  had  orders  to  shoot  the  prisoners,  murder  the 
women  anjj.children  and  bum  the  town. 

Q.  And  to  murder  the  women  and  children — ^was  that  his 
language  i    A.  That  was  wliat  he  said — or  kill  tnem. 

Q.  I  ask  you  for  the  exact  language  according  to  the  best  of 
your  recollection.     A.  That  was  it. 

Q.  He  was  to  murder  the  women  and  children  ?  A.  Shoot 
the  prisoners,  kill  the  men,  murder  the  women  and  children 
and  burn  the  town,  that  is  as  near  his  identical  language  as  I 
can  express  it. 

Q.  Wlio  heard  that  besides  you  ?  A.  I  don't  kn^w  any  par- 
ticular person.     It  was  a  general  remark  by  him. 

Q.  Was  it  made  in  a  public  speech  ?    A.  Yes,  sir. 

Q.  There  was  a  good  many  that  heard  it  ?  A.  I  should  think 
there  was. 

Q.  Tell  any  one  of  them — I  would  like  you  to  name  them  i 

A.  I  cannot  refer  to  any  particular  individual. 

Q.  Tell  us  how  it  happened  that  you  didn't  go  and  see  the 
body  of  Stevens  ?  A.  Two  reasons.  I  went  down  town  after 
I  got  my  breakfast  and  went  in  the  vestibule  of  tlie  court 
house.  Wlien  I  got  tl^re  I  found  the  passiige  crowded  and 
no  chance  to  get  in  unless  I  jammed  through  and  I  didn't 
care  about  going  in  particularly,  and  have  to  nish  through  the 
crowd. 

Q.  Did  the  crowd  continue  there  all  day  ?  A.  Until  the 
bodv  was  lemoved.     T  didn't  remain  there  all  day. 

Q.  You  only  made  that  one  attempt  ?     A.  Yes,  sir, 

Q.  That  was  your  reason  i     A.  Yes,  sir. 

Q.  No  other  reason?  A.  None  in  the  world.  I  started  in 
there  but  the  crowd  was  so  thick  that  I  turned  back,  and  didn't 
liave  anxiety  enough  to  push  my  way  through  it. 
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Q.  During  that  night  after  the  meeting  'wSiere  were  you  t 
A.  I  waa  at  home. 

.Q-  Do  you  know  of  any  persons  riding  about  on  horseback 
during  the  night  f  A.  It  was  a  remarkably  quiet  night  as  fiir 
as  I  know. 

Q.  You  were  not  out  /    A.  No,  sir. 

Q.  How  far  do  you  live  from  the  court  house  f  A.  About 
200  or  300  yards. 

Q.  Do  you  know  anything  about  a  guard  l>eing  placed  around 
the  court  house  that  night  ?    A.  Not  to  my  knowledge. 

Q.  When  did  you  first  hear  he  was  missing?  A.  I  heard  it 
in  the  morning. 

Q.  You  did  not  hear  about  it  that  night?  A.  No,  sir,  I  heard 
it  in  the  morning,  I  reckon  about  sun  up. 

Ke-direct  examination. 

By  Mr.  Graham, 

Q.  IIow  long  liad  Stevens  been  dead  befoi'e  Kirk  came  ?  A. 
lie  was  said  to  have  been  murdered  on  the  21st  May.  Kirk 
arrived  there  on  the  IStli  Jul  v. 

Q.  Nearly  two  months  ?     A.  Yes,  sir. 

Q.  Were  there  any  bills  of  indictment  sent  against  any  body 
for  the  murder  of  Stevens — state  anything  that  took  place  at 
the  last  term  of  the  court  on  that  subject.  A.  Tliere  were 
three  men  bound  over  by  the  chief  justice — Mr.  F.  A.  Wylie, 
Mr.  James  Mitchell  and  Mr.  Felix  Iloan.  The  papers  were 
handed  to  me  by  Mr.  Bulla  sometime  during  the  week. 

Q.  Who  was  Mr.  Bulla  ?  A.  The  solicitor  of  the  circuit. 
During  that  time  Messrs.  Watt  and  Withers,  who  were  the 
attorneys  for  the  persons  bound  over,  moved  tlie  judge  to  dis- 
charge the  prisoners,  as  there  was  no  bill  against  tliem.  The 
judge  called  upon  Mr.  Bulla  to  know  whether  there  was  any 
bill  or  not.  Mr.  Bulla  arose  and  stated  that  he  had  not  been 
funiished  with  the  names  of  any  witnesses,  and  he  knew  of  no 
one  to  summon  as  witnesses,  and  that  he  had  been  informed 
that  the  material  witnesses  for  the  state  could  not  be  found. 
They  had  been  called  in  another  case   and  failed,  and  judg- 

50 
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ment  nisi  had  been  entered  against  tbem.  Further,  he 
said  that  he  had  examined  into  the  evidence,  and  he 
had  not  drawn  a  bill  for  the  reason  that  he  did  not  think 
the  grand  jury  would  find  a  bill  on  that  evidence,  and  oonse- 
quently  he  would  not  draw  one  unless  he  was  ordered  to  do 
so  by  the  judge,  and  that  he  had  no  further  use  for  their  being 
bound  over  any  further.  The  judge  then  inquired  if  he  asked 
to  have  them  further  bound,  and  he  said  he  did  not.  He  said 
that  he  had  examined  the  testhnony  and  even  if  he  could  find 
the  witnesses  he  didn't  think  there  was  sufficient  testimony  to 
find  a  true  bill  on,  and  they  were  consequently  dischai^ged  by  the 
judge. 

Q.  This  was  a  court  held  by  Judge  Tourgee  ?  A.  That  was 
the  language  as  near  as  I  can  remember. 

Q.  Both  the  judge  and  the  solicitor,  what  was  tbeir  poli- 
tics understood  to  be  ?  A.  They  were  understood  to  be  Re- 
publicans. 

By  Mr.  SMirn. 

Q.  Do  you  know  anything  about  Judge  Tourgee's  politics ! 
A.  I  have  heard  hira  make  a  Republican  speech. 

Q.  How  do  you  know  about  Mr.   Bullas  ?    A.  I  have  heard 
him  announce  himself  a  republican. 
By  Mr  Graham  [resuming]. 

Q.  The  solicitor  said  lie  had  no  evidence  upon  which  lie 
could  ask  the  grand  jury  to  find  a  bill  i    A.  Yes,  sir. 

Q.  He  w^as  asked  by  the  judge  if  he  w^ished  to  bind  tliese 
men  for  tlieir  further  appearance  ?    A.  Yes,  sir. 

Q.  In  what  sum  had  they  given  bail  'i  A.  I  cannot  be  posi- 
tive,  but  I  think  $5,000. 

Q.  They  were  bound  to  appear,  and  they  did  appear,  and 
the  solicitor  was  asked  whether  he  wished  them  to  be  further 
bound,  and  he  said  he  didn't,  and  they  were  discharged.  A. 
Yes,  sir- 

Q.  Have  you  seen  a  public  procession  of  tlie  Loyal  League  ? 
A.  Yes,  sir. 
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Q.  They  had  secret  meetings  ?    A.  That  is  what  they  told 

lUC. 

Q.  "Were  they  composed  of  white  or  colored  people  or  both  ? 
A.  I  never  saw  any  one  in  them  but  colored  people. 

Q.  Colored  people  constitute  the  league  ?  A.  Yes,  so  Seu*  as 
my  knowledge  goes.  I  know  nothing  of  any  except  the  one 
in  the  place. 

Q.  Is  it  a  political  society  ?    A.  That  is  what  they  say. 

Q.  Do  you  know  whether  they  as  a  mass  voted  the  same 
ticket  from  your  observation  ?    A.  Yes,  I  think  they  did. 

Q.  As  to  the  issuing  of  processes  from  the  superior  court, 
are  all  the  civil  processes  of  the  court  issued  from  your  olBce 
as  clerk  ?    A.  Yes,  sir. 

Q.  Did  any  colored  man  ever  apply  for  process  who  ww  en- 
titled to  it  and  have  it  refused?    A.  No,  sir. 

Q.  You  know  of  no  instance  of  refusal  by  any  officer  of  the 
county  ?  A.  I  know  of  no  refusal  by  any  one  whose  duty  it 
was  to  issue  a  process  or  execute  it 

JESSE  C.  GRIFFITH,  a  witness  caUed  on  lehalf  of  the 
Managers  being  dvly  sworn^  testified  asfdilowsi 
By  Mr.  Geauam. 

Q.  State  where  you  reside,  what  office  you  hold,  if  any,  and 
what  is  your  age  \  A.  I  reside  in  Caswell  county,  two  miles 
from  Yancey  ville.  I  am  sheriff  of  the  county  and  am  fitly  years 
of  age. 

Q.  How  long  have  you  been  sheriff  f  A.  I  have  been  sheriff 
ten  years  or  more,  and  deputy  sheriff  ten  years  or  more.  \  havo 
been  altogether  twenty  years,  pearly  twenty-one, 

Q.  Are  you  acquainted  with  the  people  of  the  county,  of  both 
complexions  ?    A.  I  am. 

Q.  Wliat  have  been  the  general  relations  between  the  white 
and  the  black  people  of  that  county  the  last  two  years  ?  A.  I 
think  it  has  been  a  friendly  relation  as  a  general  thing. 

Q.  State  whether  or  not  they  have  had  contracts  together^ 
and  business  relations  all  the  time  ?    A.  Yes,  sir. 
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Q.  "Were  the  colored  people  generally  engaged  in  agricul* 
tore  ?    A.  Yes,  sir. 

Q.  Tliey  had  contracts  for  labor  and  service  in  various  ways 
with  the  whites  ?  A.  Yes,  sir,  some  worked  for  wages,  some 
gave  part  of  the  crops,  some  were  renters  and  some  worked 
about  by  the  day.  There  is  a  great  many  of  that  class  about 
the  village  of  Yanceyville. 

Q.  Do  you  know  of  any  of  them  being  proscribed,  cr  re- 
fused employment,  or  acts  of  good  neighborhood  by  reason  of 
their  political  sentiments  ?    A.  Nary  one. 

Q.  Do  you  know  of  any  instance  in  which  there  has  been  an 
attempt  by  force  to  control  their  votes  f    A.  None  whatever. 

Q.  Or  to  frighten  tliem  ?    A.  No,  sir. 

Mr.  SMITH.  I  do  not  desire  to  be  captious,  but  it  does 
seem  to  me  that  every  question  that  has  been  asked  by  the 
counsel  so  fiir  of  the  witness,  will  admit  of  an  answer  yes 
or  no. 

Mr.  GRAHAM.  I  think  that  when  a  question  is  put  in 
the  alternative  form  it  cannot  be  regarded  as  a  leading  ques- 
tion. 

Tlie  CHIEF  JUSTICE.  The  true  way  of  asking  a  witness 
on  his  direct  examination  is  in  reference  to  the  condition  of 
things. 

Mr.  GRAHAM.  I  submit  we  can  ask  the  further  question 
whether  or  not  he  knows  of  any  instance  in  which  a  colored 
man  has  been  refused  emplojanent  by  reason  of  his  political 
sentiments. 

Mr.  SMITH.  Tliat  I  contend  is  a  leading  question.  The- 
test  of  whether  a  question  is  leading  or  not  is  whether  it  sug- 
gests to  the  witness  the  reply  that  is  wanted,  whether  the  ques- 
tion is  put  in  the  alternative  form  or  not.  I  do  not  desire  to 
cJiarge  my  friend  with  any  desire  to  violate  the  rule,  but  I 
think  that  the  true  question  to  ask  the  witness  on  his  direct  cx« 
amination  is  what  took  place,  wliat  was  said  and  done,  and  then 
occasionally  it  is  proper  to  suggest  some  particular  topic  to  which 
his  attention  may  be  called. 
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Q.  You  said  you  were  sheriff,  I  ask  you  whetlier  you  have 
liad  a  general  acquaintance  with  the  people  of  the  county  or 
not?    A.  I  have  had  a  general  acquaintance  with  them. 

Q.  I  have  asked  you  also  whetlier  or  not  you  had  known  any 
instance  of  a  colored  man  being  denied  employment  or  other- 
wise mistreated  by  reason  of  his  political  sentiments  ?  A.  I 
know  of  no  instance  of  that  sort. 

Q.  I  ask  3'ou  whether  or  not  these  colored  people  were 
visually  engaged  in  agiiculture  ?     A.  Yes. 

Q.  And  whether  or  not  contracts  between  them  and  the 
whites  as  to  business  ?  A.  There  were  contracts  between  them 
of  various  sorts.  Some  worked  for  wages,  some  gave  half  of 
the  crop,  some  rented  houses  and  worked  about  by  the  day. 

Q.  State  whether  or  not  there  has  been  any  instance  of  resis- 
tance to  the  law  for  a  long  period.  A.  Xot  at  all,  none 
whatever. 

Q.  As  sheriff  have  you  or  not  found  it  necessary  to  take 
assistance  with  you  to  make  ari'ests  ?    A.  Not  at  all. 

Q.  Are  you  a  collector  of  tlic  taxes  ?    A.  Yes,  sir. 

Q.  Has  there  or  not  been  any  resistance  to  the  collection  of 
the  state  tax  or  United  States  tax  ?  A.  No  resistance  to  the 
collection  of  the  state  and  county  revenues  or  the  United  States 
tax.  I  have  had  the  funds  placed  in  my  hands  frequently  to 
pay  the  taxes  of  persons  who  lived  in  places  remote  from  the 
<jourt  house. 

Q.  This  killing  of  Stevens,  when  did  it  occur  ?  A.  The 
21st  May,  it  was  said  to  be. 

Q.  Did  any  United  States  troops  come  to  the  county  after- 
wards ?    A.  Yes,  sir. 

Q.  What  time?  A.  They  came  there,  I  think,  about  the 
9th  or  10th  July, 

Q.  Who  was  their  commander  f  A.  Major  Rodney,  and 
Captain  Field, 

Q.  State  whether  anything  passed  beti?^'een  you  and  these 
commanding  officers  upon  their  arrival  shortly  afterwards,  and 
what  it  was  \    A.,  They  arrived  at  Yancey ville  on  Saturday 
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evening.  Major  Eodney  was  in  a  buggy  with  a  gentleman 
ii-om  Danville,  Mr.  Chambers.  I  was  acquainted  with  Mr. 
Chambers.  I  was  sitting  in  a  crowd  and  Mr.  Chambers  [caUed 
me  out  of  the  crowd  and  introduced  me  to  Major  Rodney. 

Mr.  SMITH  :  I  do  not  understand  what  this  has  to  do  with 
the  matter  on  trial. 

Mr*  GRAHAM.  We  desire  to  show  wliat  this  military 
officer's  view  ot  his  duty  was,  and  to  prove  that  when  he  ar- 
rived he  went  to  the  sherift'  and  told  him  that  he  had  come  to 
aid  him  in  the  discharge  of  liis  duties  if  he  sliould  need  a  mili- 
tary force. 

The  CHIEF  JUSTICE.  The  presiding  officer  is  oi  tlie  opinion 
that  the  testimony  is  competent. 

The  WITNESS.  After  the  usual  salutations,  Major  R^^dney 
remarked  to  me  that  lie  liad  come  witli  some  troops,  and  was 
ordered  to  report  to  me  to  assist  me  in  the  execution  of  the 
law.  I  politely  replied  that  I  didn't  think  that  I  would  have 
any  need  of  his  services,  that  I  could  execute  any  precept  in 
my  hands  without  auy  assistance.  I  tound  Major  Rodney  to 
be  very  much  of  a  gentleman. 

Q.  Were  you  at  Yanceyville  on  the  daj-  of  the  arrival  of 
Ivirk  ?     A.  I  was. 

Q»  The  United  States  military  arrived  on  the  9th?  A.  The 
United  States  troops  came  on  Saturday,  and  the  next  Monday 
week  Kirk  came  there,  the  18th  July.  Major  Rodney  came 
there  the  Saturdav  week  before. 

Q.  Will  you  state  to  the  court  what  took  place  upon  Kirk's 
arrival  ?  A.  There  was  a  public  meeting  called  for  that  day. 
General  Leach  and  General  Scott  were  to  make  speeches  that  day. 
They  were  the  candidates  for  congress.  We  were  expecting 
Kirk  on  that  day.  The  q)eaking  was  fixed  for  one  o'clock.  I 
went  down  with  General  Leach  and  General  Scott  from  the  hotel, 
and  he  asked  me  to  make  a  proclamation  tor  tlie  audience  to  as- 
semble. I  made  the  proclamation,  and  very  soon  after  the  court 
house  was  surrounded  by  armed  men.  It  was  said  that  no- 
body was  aUcwed  lo  go  omV*    1  ^fi'^nit  down  below,  the  cour- 
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room  was  up  stairs.  When  I  got  down  I  found  the  coutr 
house  all  siirronnded  by  armed  men.  I  saw  a  negro  point  me 
out  to  Eirk.  I  didn't  know  who  Kirk  ^va8  at  that  time  but 
I  afterwards  ascertained  who  he  was,  and  he  walked  up  to 
me  witb  hifl  pistol  cocked,  and  with  three  or  four  men,  and 
told  me  I  was  their  prisoner.  I  asked  him  by  what  authority, 
he  says,  "  D — n  you,  come  on  liere,  you  are  my  prisoner.*'  I 
remarked  to  him  that  better  men  tlian  I  had  been  taken  pris- 
oners. Then  he  carried  nie  into  the  room  with  Alamance 
prisoners.  There  were  six  or  seven  men  in  the  room  which 
was  the  one  in  which  Steven's  was  murdered  or  his  body  was 
found  in.  I  was  in  there  a  short  time  when  he  carried  me  into 
another  room  by  myself.  Some  one  of  Kirk's  men,  I  don't 
know  which,  told  Uiem  to  search  me  and  take  my  arms.  I 
told  him  I  had  none  but  what  God  Almighty  gave  me 
Some  one  of  them  then  said,  "  Take  him  out  of  here."  There 
were  three  or  four  of  his  men — and  they  carried  me  tlien  into 
this  other  room  and  sat  me  down. 

Q.  Sat  you  down  there  i  A.  In  a  chair.  I  asked  Kirk 
who  he  was  and  wliat  his  name  was,  and  he  said  his  name  was 
Colonel  Kirk. 

Q.  lie  carried  you  into  this  room  ?  A.  Yes,  sir,  I  sat  there 
sometime.  Presently  they  commenced  bringing  in  prisoners. 
Judge  Kerr,  Dr.  lioan,  Mr.  Jlill,  Thomas  J.  AVommack  and 
Bazilla  Graves. 

Q.  They  brought  in  these  gentlemen  one  after  anotlier  as 
they  arrested  them  in  the  room  in  which  you  were?  A.  Yes, 
sir.  After  staying  there  sometime  and  while  in  there  tliey 
brought  in  Mr.  Bowe.  Before  they  brought  him  in  there 
seemed  to  be  a  considerable  disturbance  at  the  court  house, 
and  after  a  while  they  came  in  with  Mr.  Bowe,  making  a 
fuss.  Some  four  or  five  of  Kirk's  men  commenced  cursing 
and  abusing  liim.  They  were  around  the  windows  on  the 
outskle,  and  they  called  him  a  d — d  old  Kuklux  son  of  a 
b — lu  One  of  them  said  he  had  torn  his  coat  and  called 
out  to  shoot  the  d — d  old  Kuklux  son   of  a  b — ^h.    After  a 
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while  quiet  was  restored  and  then  Mr.  Jones  proposed  to  Kill  to 
carry  us  up  into  the  court  house.  The  day  was  very  wann  and 
the  room  we  were  in  was  smalL  He  assented  and  took  ns  up 
stairs.  After  a  while  they  brought  in  Mr.  Wylie  and  put  him 
ih  a  room  with  us.  ^ 

Q.  They  brought  him  in  from  the  country  ?    A,  Yes,  sir. 

Q.  You  were  detained  a  prisoner  how  long  ?  A.  Nearly 
five  weeks.  I  was  arrested  the  18th  of  July  and  was  released 
here  the  20th  of  August.  I  stayed  at  Yanceyville  nearly  four 
weeks.  On  a  Saturday  they  carried  me  from  Yanceyville  to 
Company  Shops,  and  I  remained  there  until  Monday.  Then 
they  carried  us  down  to  Graham,  and  we  stayed  in  Graham 
court  house  until  Thursday,  I  suppose  between  11  and  12 
o'clock  when  we  left  and  got  here  at  3  o'clook.  We  were  thai 
turned  over  to  Colonel  Clarke,  and  we  remained  in  his  chaige 
from  Thursday  until  Saturday  about  10  o'clock. 

Q.  Was  any  evidence  brought  against  you  ?    A.  None  fdr. 

Q.  How  many  prisoners  were  there  then  ?  A.  There  was  Mr. 
Bowe,  Judge  Kerr,  Mr.  Ilill,  Dr.  Yancey,  Bazilla  Graves 
Thomas  J.  Wommack,  Yancey  Jones,  Adolphus  G.  Moore 
James  T.  Mitchell,  Joseph  II.  Fowler  and  myself.  No,  there 
was  Dr.  Koan  and  Robert  Roane. 

Q.  What  became  of  you  when  you  were  brought  before  Judge 
Brooks,  or  the  chief  justice  ?  A.  We  were  brought  before  the 
chief  justice.     I  have  got  the  discharge  here. 

Q.  State  whetlier  or  not  your  petitions  were  withdrawn?  A 
I  understood  our  petitions  for  a  habeas  cot'pxia  were  withdrawn. 

Q.  Did  any  one  take  out  a  state's  warrant  against  any  body 
and  if  so,  who  made  the  affidavit  l    A.  I  didn't  see  an  affidavit. 

Q.  Who  were  the  wan'ants  against  ?  A.  I  think  the  war- 
rants were  against — 

Q.  By  Mr.  Boyden,  Did  you  see  them  ?    A.  No,  air. 

Q.  Was  Mr.  Wylie  in  that  company  ?    A.  Yes,  sir. 

Q.  Was  he  lx)und  over  for  any  treason  or  insurrection  agsinst 
the  government  t  A.  He  was  bound  to  appear  at  the  fall  term 
of  the  superior  court  of  Cagwell. 
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Q.  What  for  ?  A.  For  the  alleged  murder  of  Stevens  as  I 
understood  him. 

Q.  Was  there  any  proceeding  or  cliarge  against  him  as  an 
insurgent  or  traitor  to  the  government  ?  A.  I  don't  know 
about  the  charges  against  him.      I  saw  no  charge  against  him. 

Q.  Did  jou  hear  anything  said  at  Caswell  at  the  time  he 
was  discharged  alK)ut  any  such  suggestion  ?  A.  Not  a  word, 
I  was  present  when  Mr.  Wylie,  Mr.  Eoan  and  Mr.  Mitchell 
were  discharged. 

Q.  Is  all  that  Mr.  Brandon  described  in  reference  to  that 
correct?    A.  I  think  so. 

Q.  Do  you  know  of  Kirk  making  a  speecli  ?  A.  I  could 
not  hear  what  he  said  to  the  crowd  assembled  around  him.  I 
was  in  prison,  and  he  was  outside  ot  the  enclosure  of  the  court 
house.  I  saw  him  and  Yates  both,  but  I  could  not  hear  what 
they  said. 

Q.  Did  you  hear  anything  he  said  to  the  prisoners  inside  of 
the  house  at  any  time  {  A.  I  did.  He  came  up  there,  and 
said  that  he  was  threatened  with  an  attack  outside  by  the  d — d 
Kuklux.  and  that  if  he  was  attacked  he  -would  kill  the  prison- 
ers, destroy  the  women  and  children,  and  burn  up  the  d — d 
town.     lie  made  those  declarations. 

Q.  Did  he  not  use  any  violent  language  towards  the  prison- 
ers {    A.  Yes,  sir. 

Mr.  Boyden.     That  is  certainly  leading. 

Q.  State  whether  you  heard  any  violent  language,  or  saw 
any  violent  conduct  on  the  part  of  Kirk  towards  these  prisoners 
at  any  time,  if  so,  describe  the  scene  ?  A.  On  more  occasions 
than  one  he  would  come  up  and  curse  them  for  being  Kuklux 
and  so  on — ^for  being  d — d  Kuklux.  On  one  occasion  he  cursed 
a  man  of  the  name  of  Weedon,  who  was  a  prisoner  from  Ala- 
mance, terribly,  and  told  him  he  was  tlie  d— dest  scoundrel  in 
there.  Weedon  had  said  nothing  that  I  could  see.  Weedon 
was  walking  across  the  court  house  for  exercise,  with  his  hands 
that  way,  [indicating]  when  Kirk  commenced  cursing  him  and 
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saying  that  he  was  the  d — dest  Bcoundrel  in  there,  and  that  he 
was  making  Knkhix  signs. 

Q.  Kirk  understood  them  ?    A.  I  suppose  so. 

Q.  State  whether  or  not  on  any  other  occasion  there  was 
any  violent  language  used  to  any  particular  prisoner  or  to  the 
whole  of  them,  and  if  so,  what  it  was  ?  A.  He  would  fre- 
quently curse  the  prisoners.  When  he  seemed  to  be  in  a  pet 
he  would  come  up  there  and  take  his  cursing  out  on  the 
prisoners, 

Q.  Do  you  remember  any  particular  occasion  when  he  ap- 
prehended an  attack  ?  A.  That  is  what  I  stated  when  he 
came  up,  and  said  he  would  kill  the  prisoners,  destroy  the 
women  and  children,  and  burn  up  the  damned  town  in  the 
event  of  the  attack  taking  place. 

Q.  Did  he  or  not  state  that  he  was  going  to  do  this  of  him- 
self, or  that  he  had  orders?     A.  That  he  had  orders  to  do  it. 

Q.  Who  from  ?  A.  I  don't  know,  I  don't  recollect  that  be 
said  fi-om  whom  the  orders  issued. 

Q.  Did  you  see  these  troops  from  your  window?    A.  I  did. 

Q.  State  what  their  behavior  was,  whether  it  was  orderly 
or  disorderly?     A.  Very  disorderly  I  should  say. 

Q.  In  what  particular  ?  A.  Their  language  was  very  pro- 
fane and  obscene. 

Q.  Was  their  language  in  such  a  tone  that  it  would  reach 
the  peoples  houses  or  not  ?    A.  Yes,  sir,  they  were  all  over 
the  village.     We  could   see  around  at  a  considerable  distance, 
see  them  frequently  in   peoples  gardens.     I  was  up  there  one 
day  when  Kirk's  attention  was  called  to  the  fact  that  they  were 
in  Dr.  Roan's  orchard.     He  called  them  back  and  sent  a  guard 
after  them.     They  came  back  and  they   emptied  something 
like  half  a  bushel  of  apples,   and  you  could  see  them  come  ii^ 
most  any  time  with  Iruit  and  vegetables.     He  didn't  seem  t 
have  any  restraint  upon  them  at  all. 

Q.  How  was  it  with  respect  to  the  United  States  troops  ?  A 
They  l)ehaved  themselves  very  respectfully. 

Q.  These  men  ot  Kirk's  pillaged  in  gardens.    A.  I  have  n 
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charge  against  tlie  United  States  men,  they  were  very  orderly 
and  well  behaved. 

Q.  State  whether  or  not  there  was  any  indecency  or  ex- 
posure of  their  persons  al)out  the  court  house.  A.  They  were 
indecent. 

Q.  In  what  respect  ?    A.  In  exposing  their  persons. 

Q.  In  public  places  ?  A.  Yes  sir,  in  public  view  near  the 
pnnip,  and  in  view  of  Mr.  Johnson's  and  Mrs.  Xeill's  dwellings. 

Q.  These  gentlemen  had  females  in  their  families  there  ?  A. 
Yes,  sir. 

Q.  How  many  magistrates  had  you  in  the  township  includ- 
ing Yancey  ville  ?  A.  Mr.  Stevens'  was  a  magistrate  and  Mr. 
John  E.  Cook  was  a  magistrate,  and  Mr.  Bowe  was  a  magis- 
trate after  Mr.  Steven's  death.     lie  was  appointed  his  successor. 

Q.  What  was  the  complexion  of  the  magistrate  Cook?  A. 
Black. 

Q.  State  whether  or  not  he  did  a  good  deal  of  the  business  ? 
A.  Yes,  a  great  portion  of  the  business. 

Q.  Do  you  know  of  any  a])plication  being  made  to  him  or  to 
Mr.  Bowe,  or  to  any  other  justice  of  the  peace  for  any  process 
against  persons  for  the  murder  of  Stevens  i  A.  No  applica- 
lion  that  I  know  of. 

Q.  After  the  finding  of  the  body  of  Stevens  were  you  there  ? 
A.  I  was. 

Q.  State  whether  or  not  there  was  any  inquest?  A.Themoin- 
ingafter  Stevens  N.'as  said  to  be  found  Dr.  Yancey,  the  coroner, 
sent  for  me.  A  message  came  to  my  house  an  hour  by  the 
sun  I  suppose,  and  stated  that  the  doctor  had  sent  for  me, 
that  Stevens  was  foimd  dead  in  the  court  house  that  morning. 
I  got  out  my  horse  and  went  to  Yanceyville,  and  found  Dr, 
Yancey  there.  He  was  summoning  a  jury,  and  he  then  pro- 
ceeded to  the  inquest  as  soon  as  the  jury  was  organized. 

Q.  How  long  did  it  continue  in  session  ?  A.  Until  about 
12  o'clock  that  Sunday,  then  they  adjourned  to  meet  at  3 
o'clock  to  give  time  to  send  for  some  witnesses.  These  wit- 
nesses came  and  tbey  met  again  m^  rom^lined  in  aossiou  \iiit\l 
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near  luglit,  aad  they  then  adjoumed  to  meet  on  Monday* 
They  did  meet  on  Monday,  and  had  other  witnesses  sent  for 
and  we  were  in  session  pretty  much  all  day  on  Monday. 
We  then  adjourned  t'l  meet  on  Thursday.  We  met  again  on 
Thursday,  and  held  a  session  a  good  part  of  the  day. 

Q.  Thejuiy  returned  a  verdict?    A.  On  Thursday. 

Q.  Did  any  one  to  your  knowledge  make  an  accasation 
against  any  other  person  of  being  the  murderer  of  Stevens? 
A.  Xo,  sir,  none  whatever. 

Q.  Do  you  know  of  your  own  knowledge  of  any  cbai^ 
being  preferred  against  anybody  ?    A.  No,  sir. 

Q.  Did  you  hear  the  proceedings  described  by  Mr.  Bran- 
don, at  the  last  term  when  a  warrant  of  commitment,  which 
had  sent  Wylie  and  others  was  before  the  court  was  passed 
upon  ?    A.  Yes,  sir,  I  was  in  court  then. 

Q.  Do  you  or  not  concur  with  Mr.  Brandon  in  thit  state- 
ment  

Mr.  BOYDEN.    We  object  to  that. 

Mr.  GRAHAM.  Do  you  want  mo  to  go  through  the  en- 
tire statement  again  with  this  witness? 

Q.  [By  the  Chief  Justice.]  Was  Mr.  Brandon's  statement 
correct  ?     A.  Yes,  sir,  I  think  his  statement  was  correct. 

Q.  Do  you  know  whether  or  not  Kirk  had  anything  to  do 
with  the  election  on  the  4th  or  5th  August?  A.  He  seemed 
to  have  a  good  deal  to  do  vdth  it,  his  men  marching  all 
through  the  crowd,  and  he  appointed  the  commissioners  to 
receive  the  returns  of  the  election. 

Q.  Did  these  commissioners  superintend  tlie  voting — or  was 
it  to  make  the  retiuns  ?     A.  To  make  the  returns. 

Q.  What  commissioners  did  he  appoint  ?  A.  He  appointed 
Mr.  Uowe,  Dr.  Roan  and  Mr.  Jones.     I  saw  tliem  when  thev 
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wei-e  counting  the  votes,  he  seemed  to  be  engaged  about  tliat, 
taking  an  interest  in  it. 

Q.  Kirk  seemed  to  be  overlooking  it  ?.    A.  Yes,  sir. 

Q.  Were  there  any  other  persons  attending  tiie  election 
except  these  militar}'  men — these  persons  appointed  by  him — 
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I  mean  any  civil  officers  such  as  conld  lawfully  hold  an  election  i^ 
A.  "Noj  sir^  those  men  that  held  the  polls  had  been  appointed 
by  the  county  commissioners.  He  just  seemed  to  be  superin- 
tending the  counting  of  the  votes  after  the  polls  closed. 

Q.  And  he  appointed  commissioners  to  make  the  return  ? 
A.  To  receive  the  returns  from  the  poll-holders.  Dr.  Eoan,  Mr. 
Bowe  and  Mr.  Jones  are  the  county  commissioners.  They 
were  in  prison  at  the  time  of  the  election.  While  the  voting 
was  going  on,  Kirk's  men  were  around  the  polls  pretty  much 
all  the  time. 

Q.  How  many  prisoners  were  there  in  confinement  who 
were  Caswell  voters?    A.  I  tliink  about  20. 

Q.  State  whether  or  not  you  voted,  or  were  allowed  to  vote  i 
A.  Yes,  sir,  we  went  out  between  a  file  of  soldiers  and  voted. 

Q.  You  have  stated  that  these  magistrates  in  the  township  of 
Yanceyville  were  in  the  habit  of  issuing  warrants  and  doing 
business — stat«  whether  any  persons  had  been  arrested  for  in- 
juries to  colored  people  f  A.  Yes,  there  was  a  warrant  issued 
by  Judge  Tourgee  against  a  couple  of  young  men,  and  a  warrant 
issued  against  three  others,  by  Mr.  Stevens. 

Q.  State  whether  or  not  they  were  arrested?  A.  They 
were. 

Q.  What  disposition  was  made  of  their  cases  ?  A.  The  war- 
rant from  Judge  Tourgee  directed  lue  to  have  them  before 
him  at  Greensboro'  at  chambers.  I  arrested  the  young  men 
and  carried  them  there. 

Q.  Any  resistance  ?    A.  None  whatever. 

Q.  Did  you  take  any  guard  along?  A.  None  at  all.  lie 
bound  them  over  to  the  fall  term  of  the  superior  court,  and 
sent  them  back  in  my  charge,  and  authorized  me  to  take  justi* 
fied  bail  tor  them.  I  did  so,  and  returned  tlie  papers  to  the 
clerk.     That  was  the  13th  May 

Q.  Before  Stevens  disappeared  ?  A.  Yes,  sir,  that  was  on 
Friday.  The  warrant  was  placed  in  my  hands  on  Saturday 
before  the  13th,  and  at  the  same  time  Mr.  Stevens  issued  a 
warrant  and  placed  it  in  the  hands  of  my  depuly,  Mr*  Jordan, 
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a  one  armed  man,  for  the  arrest  of  these  three  young  men. 
He  arreeted  them,  and  carried  them  before  Mr.  Stevens,  and 
the  staters  witnesses  didn't  appear,  and  counsel  moved  to  dis- 
charge tlie  prisoners.  Mr.  Stevens  bound  them  over  to  ap- 
pear before  him  on  the  Monday  following,  the  13th  May.  I 
believe  Mr.  Stevens  was  at  Greensboro'  on  the  13th  May,  when 
Tonrgee  bound  them  over.  On  Monday  they  were  bound 
over  by  Mr.  Stevens. 

Q.  There  were  two  cases  ?    A.  Yes,  sir. 

Q.  One  before  Judge  Tourgee,  where  you  arrested  three 
men  and  carried  them  without  a  guard  to  Greensboro'  f  A, 
Yes,  sir. 

Q.  And  there  Judge  Tourgee  dealt  with  them  by  requiring 
them  to  enter  into  recognizances?  A.  Yes,  sir,  $500 justified 
security. 

Q.  And  authorized  you  to  take  the  bail  ?    A.  Yes,  sir. 

Q.  There  were  three  others  brought  before  Stevens  and  he 
bound  them  over  1  A.  They  were  arrested  by  my  deputy,  a 
one  armed  soldier. 

Q.  Did  he  have  any  trouble  in  arresting  them  ?  A.  None 
whatever. 

Q.  State  whether  or  not  any  process  was  placed  in  jour 
liands,  or  in  your  deputy's  hands  that  was  not  executed }  A. 
No,  sir. 

Q.  I  mean  by  resistance  ?  A.  That  is  what  I  mean  by  re- 
sistance.   There  was  none. 

Q.  If  the  man  was  in  the  county  he  was  arrested  ?  A  Tes. 
sir. 

Q.  And  without  force  ?    A.  Yes,  sir. 

Q.  State  whether  you  heard  Kirk  say  that  he  would  have  a 
militaiy  court  t  A.  On  two  occasions  he  sent  an  omnibus  to 
get  the  court.  At  one  time  it  was  to  assemble  the  8th  of 
August,  and  then  it  was  to  assemble  a  short  time  afterwards- 
He  seemed  to  be  in  a  fret  about  it  because  he  had  been  prom- 
ised a  court  and  it  had  not  come. 

Q.  Who  promised  it  ?    A.  The  governor  I  suppose* 
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Q.  Did  lie  say  he  had  been  promised  a  court  i    A.  Yqa,  sir. 

Q.  Did  he  say  by  whom  the  promise  had  been  made !  A. 
I  think  he  did.  I  think  that  the  governor  had  promised  him  a 
court,  and  that  he  was  acting  under  that  promise* 

Q.  He  seemed  to  be  a  little  fi'etted  that  the  Court  had  not 
come  ?    A.  Yes,  sir. 

Q.  And  did  he  actually  send  twice  for  the  court?  A.  Yes, 
sir,  that  was  his  declaration. 

Q.  But  the  court  did  not  come  up  to  the  time  when  you 
were  taken  away  ?  A.  No,  sir,  after  this,  after  the  court  was 
to  assemble  Colonel  Williamson  came  up  to  see  the  prisoners 
and  Colonel  Kirk  with  him.  Colonel  Williamson  assured  us 
in  the  presence  of  Kirk  that  there  would  be  no  military  court, 
and  Kirk  said  there  would  be. 

Q.  Colonel  George  Williamson  ?  A.  Yes,  sir,  he  assured 
us  emphatically,  that  there  would  be  no  military  court 

Q.  Had  Colonel  Williamson  been  to  Kaleigh  ?  A.  I  don't 
know.  We  learned  that  he  had  been  on  the  road  travelling 
for  some  time. 

Q.  When  Williamson  was  permitted  to  come  in  he  in- 
formed the  prisoners  that  there  would  be  no  military  court  ? 
A.  Colonel  Williamson  assured  us  that  there  would  be  no 
military  court. 

(By  Mr.  Smith.)  What  else  ?  A.  Kirk  said  there  would  be 
a  military  court.  Colonel  Williamson  said,  "  I  tell  you  tliere 
will  be  no  court." 

Q.  Is  that  all  he  said?  A.  That  is  all  he  said  that  I  recol- 
lect. 

Q.  State  while  you  were  in  prison  whether  you  saw  a  scene 
between  Kirk  and  Weedon.  A .  Yes,  sir.  I  have  just  described 
that. 

Q.  State  whether  or  not  you  saw  any  occasion  when  Weedon 
was  shot  at  or  otherwise  maltreated  i  A.  I  didn't  see-  the 
man  when  he  shot.  I  heard  the  report  aud  saw  Weedou  get 
off. 
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Q.  Did  he  get  off  slowly  or  abrubtly  ?    A.  He  got  off  pret^ 
quick — what  the  soldiers  call  double-quick  time. 

Q.  "Was  that  the  occasion  on  which  Kirk  cursed  him  ?    A. 
No,  before  that,  I  think  Kirk  cursed  him. 

Q.  Stat«  whether  or  not  you  saw  where  any  ball  had  taken 
effect  on  the  house?  A.  I  did.  There  is  a  projection  of  stone 
around  the  court  house,  just  under  the  vestibule.  I  saw  '^here 
the  ball  struck  that,  just  where  Weedon  was  sitting. 

Q.  You  have  said  that  Mr.  Wylie  was  brought  into  this 
prison  after  you  were  there  ?    A.  Yes,  sir. 

Q.  State  whether  or  not  you  saw  any  violence  used  upon 
liim  by  any  ot  Kirk's  men  ?    A.  I  cannot  say  that  I  did. 

Senator  Edwards  moved  that  when  this  session  is  condnded 
the  court  adjourn  for  the  day. 

Tlie  CHIEF  JUSTICE  put  the  question  on  the  motion  of 
Senator  Edwards,  and  it  was  decided  in  the  affirmative. 

Cross  examination. 

By  Mr.  Boyden. 

Q.  How  long  have  you  been  sheriff  and  deputy  ?  A.  Alto- 
gether about  twenty-one  years. 

Q.  Continually  one  or  the  other  ?    Yes,  sir. 

Q.  You  say  you  are  well  acquainted  in  Caswell  coimty* 
A.  Yes,  sir. 

Q.  Have  a  great  many  colored  people  left  Caswell  connty 
within  the  last  two  or  three  years  ?  /I.  Yes,  sir,  a  good  many 
left  in  the  last  two  or  three  years. 

Q.  State  if  you  don't  know  that  a  paper  was  got  up  and 
signed  by  the  land  holders  and  otliei*s  not  to  employ  certain 
colore^  people?     A.  No,  sir,  I  know  nothing  of  it. 

Q.  You  have  no  knowledge  of  any  such  paper  being  circu- 
lated in  the  county  of  Caswell  and  signed  by  anybody  ?  A. 
No,  sir. 

Q.  Did  you  not  sign  such  a  paper  ?    A.  No,  sir,  I  did  not. 

Q.  You  did  not  sign  anything  resembling  that  ?  No,  sir. 

Q.  You  neither  saw  nor  signed  such  a  paper  ?     A.  No,  sir. 

Q.  I  ask  you  if  there  was  not  a  pretty  general  understiind- 
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ing  at  one  time  since  the  war,  among  landholders  and  other 
men  of  property,  that  they  would  not  employ  any  colored 
people  who  were  republicans  ?    A.  No,  sir. 

Mr.  GRAIIAM.  I  think  that  the  examination  is  going 
beyond  the  limit. 

The  CHIEF  JUSTICE.     The  presiding  officer  is  of  the   , 
•opinion  that  the  question  'comes   within  tlie  rule  admitting 
testimony  as  to  the  relations  between    the    whites    and  the 
blacks. 

Q.  I  understand  you  to  answer  the  question  that  you  knew 
of  no  colored  man  being  refused  employment  on  account  of  his 
politics  ?  A.  Of  a  man  of  that  sort  being  refused  on  that 
ground  ? 

Q.  Do  you  I'now  of  a  refusal  on  any  ground?  A.  There 
are  some  who  on  account  of  their  bad  character,  find  it  a 
hard  matter  to  get  homes. 

Q.  The  refused  was  put  on  that  ground  ?  A.  There  wez^e 
some  negi'oes  of  notoriously  bad  character  who  found  it  a 
great  task  to  get  lioujcs. 

Q.  A  good  many  of  that  description  ?     A.  Several  of  them. 

Q.  I  ask  if  tliero  were  not  a  good  many?  A.  I  suppose  a 
half  dozen  or  a  dozen. 

Q.  That  is  not  very  many  ?     A.  That  is  all  I  know  of. 

Q.  You  knew  Mr.  Stevens  ?     A.  Yes,  sir. 

Q.  I  ask  if  you  and  Mr.  Stevens  did  not  have  a  serious  diffi- 
culty about  his  ordering  you  to  arrest  some  one  for  swearing 
And  abusing  him  while  he  was  trying  a  case  ? 

Mr.  GRAIIAM.  I  object  to  the  question.  I  do  not  know 
what  this  has  to  do  with  this  matter. 

Q.  There  was  no  difficulty  between  you  and  him  ?  A.  AVe 
had  a  chunk  of  a  light  once. 

Q.  I  mean  since  the  war  ?     A.  That  was  since  the  war. 

Q.  Did  he  not  call  upon  you  while  he  was  in  the  exercise  of 
liis  authority  trying  a  case  to  arrest  somebody  f  A.  Yes,  sir, 
andl  did  so  and  committed  the  party  to  jaU. 

Q.  For  what  oftence  was  that  ?    A.  Stealing. 

51 
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Q.  You  spoke  of  certain  men  wlio  were  taken  before  Judgc^ 
Tourgee?    A.  Yes,  sir. 

Q.  He  bound  them  over  ?    A.  Yes,  sir. 

Q.  Were  there  ever  any  bills  found  against  them  ?    A.  I 
don't  think  there  were. 

Q.  He  just  bound  them  over  and  that  was  the  end  of  it? 
A.  They  were  rebound  for  appcal^nee  at  the  next  spring  term. 
*     Q.  The  states'  witnesses  were  not  there  ?    A.  They  were 
called  and  failed. 

Q.  There  were  no  witnesses  ?    A.  No,  sir. 

Q.  They  left  the  country  i    A.  I  understood  one  went  off 
with  Kirk's  men.. 

Q.  Do  you  know  whctlier  he  was  hired  ?  A.  Joe  Worn- 
mack  was  one  of  the  witnesses,  and  tlie  last  I  saw  of  hiro  he 
was  with  Kirk,  the  evening  that  they  letlb  Yanceyville.  I  have 
learned  since  that  he  went  with  thcni.  The  otlier  went— I 
don't  know  where  he  is — but  he  was  at  Danville  the  last  I  heard 
of  him. 

Q.  Do  j"OU  know  whether  any  ol  them  were  hired  to  leave 
the  country  to  prevent  tlieni  from  being  witnesses?  A.  I  do 
not  know  any  tiling  about  it. 

Q.  But  they  have  gone  ott'?  A.  Tlicy  were  not  there  when 
they  were  called  at  court. 

Q.  It  is  understood  thev  have  left  tho  countrv  ?  A.  OiicI 
understood  was  with  Kirk's  men,  and  the  last  I  heard  of  tlie 
other  he  was  at  Danville,  Virginia. 

Q.  There  were  some  other  men  bound  over  for  the  murder 
oi  Stevens  ?    A.  There  were. 

Q.  But  there  were  no  witnesses  in  the  case?    A.  None. 

Q.  Nothing  has  been  done  in   the  Ciise  ?    A.  These  mei)- 
were  bound  over. 

Q.  But  there  are  no  witnesses  ?    A.  No,  sir. 

Q.  [By  Mr.  Graliam.]  The  accused  parties  were  re-lx)and  a^ 
the  last  term?    A\  Yes,  sir,  for  appearance  at  the  next  term.^ 

Q.  How  soon  after  they  were  first  taked  up  ?    A.  Do  you- 
mean  after  the  warrant  was  issued  ? 
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Q.  When  did  that  issue  ?  A.  The  warrant  was  issued  on^ 
Friday  before  the  13th  ot  May,  and  they  were  arrested  im- 
mediately. 

Q.  What  time  does  the  superior  court  meet  in  Caswell  ?  A. 
About  the  Ist  of  April  and  October. 

Q.  There  has  been  but  one  court  since  ?  A.  But  one  court 
since. 

Q.  You  say  you  saw  the  body  of  Hj.  Stevens  ?    A.  I  did. 

Q.  What  time  in  the  morning  did  you  see  him  ?  A.  I  sup- 
pose it  was  about  an.  hour  by  the  sun,  a  messenger  came  and  I 
rode  two  miles. 

Q.  One  hour  by  the  sun  in  the  morning.  A.  Yes,  sir,  I  rode 
two  miles  to  the  court  house  and  I  saw  him  very  soon  after  I^ 
got  there. 

Q.  Was  his  body  in  the  court  house  ?    A.  Yes,  sir;. 

Q.  Were  you  there  the  day  before  ?    A..  I  was. 

Q.  Was  there  a  public  meeting  there  ?    A.  There  was., 

Q.  Did  yon  see  Mr.  Stevens  ?    A.  I  did. 

Q.  Where  did  you  see  him?  A.  I  saw  him  in  the  court 
house. 

Q.  In  what  part  ot  it?  A.  He  was  sitting'  in  the  aisle 
leading  up  to  where  the  judges  sit. 

Q.  Do  you  mean  in  the  court  room-?     A.  Yes,  sir. 

Q.  Did  you  see  anybody  talking  with  him  ?  A.  I  don't 
know  as  I  did. 

Q.  Did  you  see  him  when  he  left  the  court,  room.?  A..  I  saw 
him  jnst  as  lie  was  leaving  the  court  downthe'Steps.. 

Q.  Did  you  see  him  afterwards  until  you  saw  him  dead  the 
next  morning  ?     A.  I  never  did. 

Q.  What  was  the  condition  of  the  body  when  you  saw  him  ? 
A.  He  was  sitting  or  rather  inclining  with  a  rope  around  his 
neck — a  stab  in  each  side  and  a  wound  in  the  breast. 

Q.  Any  appearance  of  blood  having  spirted  out  there?  A.. 
Yes  sir, 

Q.  How  large  was  the  knot  around  his  neck  ?,  A^  li^y^Si^ 
jVLBt  like  a  loop — the  rope  was  doubled. 
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Q.  Drawn  behind  or  before  ?  A.  It  seemed  to  be  OAer  the 
shoulder.  One  end  of  the  rope  was  not  farther  by  his  neck 
than  this  [indicating  ten  inches  in  length  |,  the  other  was 
longer. 

Q.  Was  it  made  fast  ?  A.  Yes,  sir,  the  rope  was  nearly 
buried. 

Q.  In  the  flesh  ?    A.  Yes,  sir. 

Q.  What  sort  of  a  man  was  Stevens  for  strength  ?  A.  He 
was  rather  a  weakly  man. 

Q.  You  were  in  the  court  room  when  speeches  were  going 
on  ?     A.  Yes,  sir.     All  the  time. 

Q.  Was  there  a  good  deal  of  clapping  and  shouting  during 
the  speeches  ?     A.  I  don't  know  that  there  was. 

Mr.  GRAHAM.  We  do  not  think  this  is  competent  evi- 
dence. There  is  no  proof  that  there  was  any  mob  organized 
against  the  government. 

Mr.  BOYDEN.  The  Managers  have  gone  into  the  question 
of  the  soldiers  going  in  to  break  up  the  meeting. 

Mr.  CtRAIIAM.  The  gentleman  is  mistaken,  that  meeting 
was  two  months  after. 

Mr.  I30YDEN.  So  it  was.  I  had  confounded  them  for  the 
moment. 

Q.  In  this  meeting  ot  which  you  have  spoken,  I  ask  if  there 
was  not  a  violent  denunciation  made  against  Mr.  Stevens  by 
Mr.  Ilodnctt  ?    A.  Which  meeting  do  you  allude  to  ? 

Q.  I  mean  the  meeting  at  the  time  he  was  murdered  ?  i. 
There  was  a  meeting  on  the  21st  of  May,  and  Mr.  Hodnett 
made  a  speech  on  that  day. 

Q.  Was  it  not  very  bitter  and  denunciatory  against  Stevens? 
A.  I  did  not  consider  it  so. 

Q.  Tell  us  some  of  it  i  A.  He  calle(i  attention  to  the  acts 
of  Mr.  Stevens  and  said  that  he  was  the  repi'esentative  of  the 
county  and  that  he  had  received  so  many  dollars  as  a  spy  upon 
the  j^eoplo  and  he  had  the  report  before  him. 

Q.  I  ask  you  if  he  did  not  denounce  Stevens  in  very  strong 
language.    A.  I  don't  know  as  he  did. 
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Q.  What  did  he  say  besides  the  fact  ?  A.  I  don't  know  as 
he  said  anything  besides  the  fact.  He  called  attention  to  the 
course  he  had  taken. 

Q.  Did  he  say  tliat  to  approve  or  disapprove  of  him  in  very 
strong  language  ?  A.  He  disapproved  of  it  as  every  other 
man  did ;  but  I  don't  know  as  there  was  any  bitter  denun- 
ciation. 

Q.  Don't  you  know  that  tliere  was  a  very  excited  bitter  feel- 
ing against  Mr.  Stevens  ?  A.  No,  0Cj  I  don't  know  any  such 
thing. 

Q.  Was  tliere  any  manifestations  of  it  at  the  time  ?  A.  I 
saw  none. 

Q.  I  ask  you  if  you  don't  know  that  before  dark  that  even- 
ing Stevens  was  missing  and  they  were  hunting  for  him  ? 
A.  No,  sir,  I  don't. 

Q.  I  ask  you  it  you  don't  know  that  the  colored  people  stood 
guard  about  the  house  that  night?  A.  Not  of  my  own 
knowledge. 

Q.  Where  were  you  after  the  meeting?    A.  I  was  at  home. 

Q.  What  time  did  you  leave  ?  A.  About  sundown,  and  T 
went  home,  two  miles. 

Q.  Do  you  say  you  heard  no  enquiry  about  him  before  sun- 
down i  A.  No,  sir,  I  don't  think  I  heard  anything  until  next 
morning  about  one  hour  by  the  sun,  when  the  coroner  sent  for 
me.     It  was  the  iii'st  I  heard  of  it. 

Q.  I  ask  you  if  his  brother  was  not  tliere,  and  you  did  not 
know  that  he  was  searching  and  inquiring  for  him?  A.  I 
have  no  knowledge.     I  have  heani  he  was. 

Q.  You  left  about  sunset?     A.  A  little  after  sunset. 

Q.  I  will  ask  you  the  question — what  political  party  do  you 
co-operate  with?     A.  The  democratic  party. 

Q.  I  ask  you  if  you  knew  of  any  secret  political  organiza- 
tion in  the  counties  of  Alamance  or  Caswell,  known  under 
the  general  name  of  "  Kuklux  Klan,"  or  the  "  White  Brother- 
hood," "  Constitutional  Union  Guard,"  or  the  "  Invisible  Em- 
pire ?"    A.  I  know  nothing  of  them.    I  have  heard  of  the 
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Knklnx,  bnt  I  never  heard  of  the  others  until  Kirk  come  there 
to  Yanceyville.  There  is  a  league  there,  and  that  may  be  the 
Constitutional  Union  Guard. 

Q.  You  are  inclined  rto  think  that  they  are?  A.  I  would 
not  be  surprised  if  they  were,  but  I  don't  know  the  fact 

Q.  Is  that  a  secret  organization,  or  do  they  parade  publicly! 
A.  They  parade  in  public  and  meet  in  secret — that  is,  they  tdl 
me  so.    I  was  never  in  their  meetings. 

Q.  But  they  do  not  den^hey  belong  to  it  f    A.  No,  sir. 

Q.  But  wc  are  enquiring  about  organizations  to  which  men 
do  not  admit  they  belong?  A.  I  don't  know  anything  about 
them. 

Q.  Do  you  know  of  any  whipping  of  colored  men  in  the 
county  of  Caswell  ?  A.  Not  of  my  own  knowledge.  I  saw 
marks  on  these  men  at  Greensboro'. 

Q.  Who  were  they  ?  A.  Joe  Wommack,  Sam  Patton  and 
Smith  Pinnix. 

Q.  Did  they  look  as  if  they  had  been  pretty  sevorely  whip- 
ped ?     A.  They  were  pretty  smartly  marked. 

Q.  Do  you  know  of  any  othei's?  A.  Not  of  my  own 
knowledge. 

Q.  Have  you  seen  marks  upon  any  of  them  ?     A.  No,  sir. 

Q,  Did  yon  know  of  Robbin  Jacobs?     A.  No,  sir. 

Q,  You  did  not  sec  his  dead  body  ?     A.  No,  sir. 

Q.  Do  you  know  whether  there  was  an  inquest  in  that 
■county  over  a  man  by  the  name  of  Robbin  Jacobs?  A.  None 
that  I  know  of.  It  was  several  days  after  that  occurred  that 
I  heard  of  it.     It  was  near  the  Person  line. 

Q.  You  have  spoken  of  tlie  room  in  which  the  body  of 
Stevens  was  found,  were  you  in  that  room  on  the  day  of  the 
meeting  ?     A.  I  was  not. 

Q.  At  no  time  of  the  day  ?     A.  No,  sir. 

Q.  Were  you  in  there  between  four  and  five  o* clock — in  that 
room  ?    A.  No,  sir. 

Q.  You  did  not  go  out  of  that  room  where  the  meeting 
was  until  four  or  five  o'clock?    A-  I  did  .not. 
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'  *Q.  Did  you  see  a  man  by  the  name  of  Hemphill  there?   A. 
Yes,  sir. 

Q.  Did  you  have  a  talk  with  him  ?    A.  I  did. 

Q.  What  was  it?    A.  In  regard  to  a  horse  that  he  had. 

Q.  Is  that  all  ?    A .  Yes,  sir,  he  had  a  writ  of  replevin. 

Mr.  GRA.HAM*  This  examination  is  all  very  interesting^ 
but  it  strikes  me  that  the  court  might  be  more  profitably  em- 
ployed than  listening  to  it. 

Q.  Did  you  have  any  conversation  with  Hemphill  about 
Stevens?    A.  Not  at  all. 

Q.  Did  you  see  Hemphill  come  out  of  that  room  ?  A.  I  did 
not. 

Q.  Did  you  see  any  one  come  out?    A.  I  did  not. 

Q.  Were  you  down  in  the  passage  there  at  any  time  when 
speaking  was  going  on?  A.  No,  sir,  I  was  not.  I  was  in 
the  meeting  all  the  time. 

Q.  You  did  not  leave  until  the  meeting  broke  up  ?  A.  No, 
sir.  I  made  the  proclamation  of  the  meeting  and  took  a  seat 
behind  the  clerk's  desk  and  remained  tliere  from  that  time 
until  it  was  closed. 

Q.  Was  there  any  clapping  or  cheering  in  the  meeting  ? 
3l.  I  just  told  you  there  was  not. 

Q.  There  was  not  any?     A.  I  don't  think  there  was. 

Q.  You  say  you  had  one  ditHculty  with  Stevens,  when  was 
that? 

Mr.  GEAHAM.    We  object  to  that. 

A.  I  have  no  objection  to  tolling  the  time. 

Mr.  GRAHAM.     We  object  to  it  as  irrelevant. 

The  WITNESS.    It  was  in  the  fall  of  18G8  we  had  a  chunk 
of  a  fight.     We  were  both  indicted  and  it  was  settled  in  couit. 
lie-Direct  Ecavnnatio)i, 
By  Mr.  GpvAirAM.* 

Q.  Danville  is  how  many  miles  from  Yanceyv^lle  ?  A.  It  is 
called  fifteen  miles — it  is  fifteen  and  a  fraction,  by  the  survey. 

Q.  It  is  aj)retty  active  trading  town  ?    A.  Yes,  sir^ 
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Q.  Colored  men  resort  there  to  get  employment  ?  A.  Ye8> 
sir. 

Q.  You  say  one  of  these  men  who  complained  of  being  in- 
jured was  in  Danville  when  you  last  heard  ot  him,  and  the 
other  went  oif  with  Kirk's  men  ?  A.  That  is  what  I  under- 
stood.    The  last  I  saw  of  him  he  was  with  Kirk's  men. 

Q.  This  league  that  you  speak  of  is  it  composed  of  colored 
or  were  there  white  men  with  it  ?  A.  I  never  saw  a  white 
man  with  them,  but  it  was  understood  that  Stevens  belonged  to 
it. 

Q.  It  was  generally  composed  of  colored  men  ?    A.  Yes. 

On  motion  of  Senator  Robbins,  of  Rowan,  the  court  adjourn- 
ed till  to-morrow  at  eleven  o'clock,  A.  M. 
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SBViiNTIUiNTH  DAY. 

Senate  Cuamber,  February  15th,  1871. 

The  COURT  met  at  eleven  o'clock,  A.  M.,  pursuant  to  ad- 
journment, Hon.  R.  M.  Pearson,  Chief  Justice  of  the  Supreme 
Court  in  the  chair. 

The  proceedings  were  opened  by  a  proclamation  made  in  due 
form  by  the  doorkeeper. 

The  CIJIRK  proceeded  to  call  the  roll  of  senators,  when  the 
following  gentlemen  were  found  to  be  present : 

Messrs.  Albright,  Allen,  Barnett,  Battle,  Brogden,  BroA\Ti, 
Cook,  Council,  Cowles,  Crowell,  Currie,  Edwards,  Eppes, 
Flemming,  Gilmer,  Graham,  of  Alamance,  Graham,  of  Orange, 
Haw^kins,  Hyman,  Jones,  King,  Latham,  Ledbetter,  Lehman, 
Linney,  Love,  Mauney,  McClammy,  McCotter,  Merrimon, 
Morehead,  Murphy,  Olds,  Price,  Robbins,  of  Davidson,  Rob- 
bins,  of  Rowan,  Skinner,  Speed,  Troy,  Waddell,  Warren, 
Worth— 42. 

Senator  EDWARDS  offered  the  following  order: 

Onlered^  That  whenever  a  witness  is  undergoing  examina- 
tion and  the  hour  of  adjournment  shall  arrive,  there  shall  be 
an  extension  of  the  session  until  such  examination  upon  both 
sides  is  concluded. 

The  CHIEF  JUSTICE  put  the  question  on  the  adoption  of 
the  order  offered  ot  senator  Edwards  and  it  was  decided  in' the 
affirmative. 

SAMUEL  P.  HILL,  a  witness  called  on  hehalf  of  the  Man- 
agers^  heing  duly  stiorn^  testified  as  follows : 
By  Mr.  GRAnA:M. 

Q.  You  are  a  lawj^er  by  profession  and  reside  at  Yancey- 
ville  ?    A.  Yes,  sir. 

Q.  State  whether  you  were  the  counsel  employed  by  the 
friends  of  Mr.  Stevens  who  was  assassinated  in  the  town  of 
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Yancey  ville?  A.  Yes,  sir,  I  was  his  counsel  during  bis  Gfe 
time  and  at  the  time  of  his  death.  1  have  since  been  counsel 
for  tlie  family  and  was  during  the  investigation  before  tlie 
coroner. 

Q.  He  liad  suits  in  courts  in  which  you  were  his  counsel 
prior  to  his  deatli  ?    A.  Yes,  sir. 

Q.  When  his  body  was  found  state  whether  or  not  you  were 
retained  as  counsel  by  his  friends  to  inquire  into  and  ascertain 
if  possible  who  had  killed  him  ?  A.  Uis  wife  sent  to  my  room 
the  evening  before,  about  an  hour  after  dark,  to  inquire  if  I  had 
seen  hiiu  or  if  he  was  at  my  office.  I  had  understood  that  he 
was  at  the  court  house  that  day  and  I  suggested  to  the  servant 
that  thcv  had  better 

Q.  They  came  to  your  office  ?  A.  Yes,  sir,  the  next  morn- 
ing about  sunrise  or  a  little  before,  Mr.  Stevens'  brother  came 
to  my  office  and  said  his  body  had  been  found,  and  he  retained 
me  to  carry  on  the  investigation  before  the  coroner.  I  ap- 
peared. I  instructed  the  coroner  to  summons  colored  men  as 
well  as  white  men  lor  the  jury  and  he  did  so,  taking  tlie  moet 
intelligent  colored  people  ho  could.  He  selected  live  colored 
.men  and  seven  white  men,   and   when  the  door  was  opened  1 

went  into  the  room  with  the  lurv. 

•I     «■ 

Q.  Vina  that  on  Sunday  ?     A.  Yes,  sir. 
Q.  How  soon  after   the  jury  assembled?     A.  According  to 
mv  best  recollection — 1    cannot   tell   exnctlv — I    should  think 

ft*'  ft" 

they  wci'e  impanneled,  or  sunnnoned  at  least,  by  nine  or  ten 
o'clock,  and  they  went  forthwith  to  make  an  investigation. 

Q.  l^id  the  examination  go  on  that  day  ?  A.  Yes,  sir,  the 
examination  went  on  that  dav.  AVe  examined  some  witnesses. 
AVc  got  through  with  all  the  witnesses  we  could  get  hold  and 
smnnioned  at  the  time.  There  was  a  large  number  of  colored 
people  present  and  1  stated  that  if  any  of  them  knew  any- 
thing in  reference  to  Mr.  Stevens'  movements  no  matter  ho^ 
unimportant  it  might  seem  to  them,  I  would  have  the  parties 
brought  there.  I  stated  that  they  might  not  possibly'  under- 
stand what  would  be  important.     The  coroner  adjourned  the 
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inquest  until  three  o'clock  Sunday ;  4!hen,  in  the  meantime,  I 
'had  Buch  witnesses  summoned  as  were  suggested  by  the  friends 
of  the  family  and  others.  I  must  say  tliat  I  received  assistance 
of  tlie  citizens  all  about  there,  for  they  were  «ager  to  find  out 
who  were  the  authors  of  the  crime.  At  three  o'clock  the  jury 
again  assembled  and  I  had  witnesses  examined  untiji  perhaps  very 
near  dark.  I  then  suggested  to  the  coroner,  or  perhaps  it  was 
suggested  by  some  member  of  the  jury,  that  the  inquest  be 
adjourned  and  that  the  jury  meet  again  the  next  morning. 
The  suggestion  was  acceded  to  and  the  next  morning  they 
again  renewed  the  investigation  and  continued  it  during  the 
l>etter  part  of  that  day. 

Q.  Did  you  have  any  assistance  in  the  way  of  counsel  ?  A. 
I  did — the  last  day — Mr.  Ball  of  Greensborough.  The  friends 
of  the  family  told  me  they  were  ^oing  to  send  him  and  I  told 
them  I  would  be  pleased  to  have  him,  and  on  Thursday  he 
came  down.  I  had  the  testimcnv  read  to  him  that  had  been 
taken,  lie  reiniirked  tliat  lie  was  very  eager  to  get  back  to 
Greensborough  and  he  went  to  see  ifrs.  Stevens,  the  widow 
lady,  and  he  told  me  when  he  came  back  that  they  were  satis- 
fied he  should  leave. 

(J.  Whnt  were  !Mr.  Ball's  political  connections?  A.  I  have 
understood  him  to  l)e  a  republican,  but  I  have  never  heard  him 
sav  so. 

Q.  You  prosecuted  that  investigation- how  long?  A.  Sun- 
dav,  ^Nfondav  and  Tlnirsdav.  The  inrv  expressed  themselves 
willing  to  hold  on  longer  if  I  thought  I  could  get  any  farther 
testimony,  but  in  view  of  the  course  Mr.  Ball  and  I  had  determ- 
ined to  ])ursue,  I  came  to  the  conclusion  that  there  were  no 
other  witnesses  we  could  bring  to  ])rove  any  material  facts. 
We  had  examined  some  thirty  or  fortv  witnesses — I  do  not 
remember  the  exact  nunil)cr. 

Q.  State  whether  or  not  the  names  of  any  witnesses  were 
suggested  to  be  sent  fori!  A.  Every  witness  was  sent  for  who 
was  suggested,  and  they  were  all  examined  except  one.  I 
declined  to  examine   a  man    named   illumphrey — I    think 
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about  a  conversation,  lie  came  to  my  office.  A  gentleman 
had  had  a  conversation  Tnth  him,  it  was  a  white  gentleman, 
Mr.  Graves — ^and  I  had  him  summoned.  The  boy  was  very 
anxious  to  leave  and  go  back.  He  was  stripping  tobacco.  I 
saw  his  testimony  was  not  important,  and  I  could  get  along 
without  it  as  I  had  other  witnesses  who  could  prove  the  same 
facts.   He  was  the  only  one  suggested  whom  I  did  not  examine. 

Q.  State  whether  the  witnesses  that  were  not  examined  by 
you  were  subtequently  brought  to  Raleigh  and  examined  before 
the  chief  justice  and  judges  of  the  superior  court?  A.  I  do 
not  remember  but  one.  I  should  think  every  one  I  examined 
were  here.  There  was  a  man  also  by  the  name  of  Wommack, 
whom  I  never  heard  until  I  saw  him  here  as  a  witness.  I 
never  heard  his  name  even  after  tlic  inquest. 

Q.  State  whether  or  not  that  evidence  was  published  after 
the  inquest  was  given  to  the  public  ?  A.  Yes,  sir,  shortly  after 
the  inquest  was  dissolved  a  gentleman  by  the  name  of  Stead- 
man,  from  Stokes  county,  came  to  me  for  the  purpose  of  getting 
the  testimony.  I  had  it  all  hiken  in  writing  by  two  young 
gentlemen  of  the  profession,  and  he  obtained  that  and  also  the 
paper  from  the  superior  court  clerk's  oftice,  and  he  published  it 
in  pamphlet  histor}^  of  the  case,  the  names  of  the  witnesses 
anA  what  they  were  reputed  to  have  sworn  to. 

Q.  How  soon  did  that  go  out  to  the  public?  A.  I  do  not 
remember  the  exact  time,  though  it  was  a  very  sliort  time 
before  we  were  brought  down  here. 

Q.  It  was  before  Kirk's  coming  to  Yancey ville  ?  A.  Yes, 
sir,  it  was. 

Q.  State  whether  you  were  at  home  on  the  day  of  the  arri\Til 
of  Kirk  at  Yancey  ville,  and  if  so,  describe  what  took  place.  A. 
My  office  is  some  forty  or  fifty  yards  from  the  court  house. 
There  is  a  building  or  two  and  a  lot  between  the  court  house 
square  and  my  office.  My  office  is  between  thirty  and  fortv 
yards  off  tlie  main  street.  I  was  engaged  witli  a  client  tliat 
morning.  There  were  to  be  some  addi'esses  delivered  between 
Gen.  Scott  and  Gen.  Leach  that  dav. 
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Q.  Tliey  were  candidates  for  congress  ?  A.  Yes,  air.  I  had 
not  been  on  the  streets  at  all,  and  I  was  engaged  at  the  time 
with  a  client  of  mine  from  Georgia.  I  saw  these  troops  filing 
up.  I  knew  they  were  to  be  there,  and  did  not  go  out,  but 
looked  at  them  go  by  from  my  door.  A  very  short 
time  therealter.  Major  Yates  came  and  asked  if  Mr.  Hill 
was  there.  I  told  him  that  he  was.  lie  asked  me  if  I  was  the 
^ntleman.  I  told  him  I  was.  He  said  he  would  like 
to  see  me  and  I  stepped  out.  It  was  very  warm,  I  had 
no  coat  or  vest  on,  and  my  coat  and  vest  with  my  pock- 
et book  and  watcli  were  lying  on  the  table.  I  stepped 
out,  I  threw  on  a  summer  coat  that  I  had  lying  on  the  bed,  put 
on  my  hat  and  he  remarked,  "  You  are  my  prisoner."  I  told 
him  "  very  well."  I  left  my  client  sitting  in  the  office.  About 
that  time  I  saw  a  negi-o  servant  of  mine  and  told  him  to  go 
and  take  charge  of  my  watch  and  papers  and  things  and  lock 
up  the  office,  whicli  he  did.  Maj.  Yates  asked  mo  if  I  was 
unwell,  and  I  told  him  that  I  was,  and  if  he  would  allow  me  to 
return  to  my  office  I  would  report  to  him  wherever  he  said. 
He  said  he  would  see.  lie  met  Col.  Kirk  and  told  him  that  I 
was  unwell  and  desired  to  return  to  mv  office  and  remain. 

Q.  Did  anything  occur  on  the  way  'i  A.  He  asked  me  if  I 
was  armed.  I  told  him  I  was  not.  There  were  three  men  with 
pistols  in  their  hands,  and  one  of  them  walked  very  close  to  me, 
and  Yates  was  verv  rude.  Yates  said  I  am  in  .  command  here 
and  he  took  his  position  beside  me.  Another  one  walked  on 
the  other  side.  We  went  to  the  court  house  and  when  we  got 
to  the  court  house  we  found  that  Col.  Kirk  was  standing  at  the 
gate.  Yates  told  him  that  I  was  sick  and  that  I  would  like  to 
go  to  my  office  and  be  allowed  to  report. 

Q.  That  was  said  to  Kirk  ?  A.  Yes,  sir,  Kirk  hesitated  for 
a  time  and  I  thought  he  was  going  to  assent,  but  he  told  me  to 
go  in  the  court  house  and  I  went  in  th^  south  room  where  I 
found  brother  Kerr,  Doctor  lloan,  Doctor  Yancey  and  I  think 
Sheriff  Griffith  and  James  M.  Neill.  I  do  not  remember  any 
others  in  the  room  at  the  time.    I  stayed  in  there  a  little  while, 
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(it  turned  out  that  these  gentlemen  were  all  prifioners,)  irlien> 
we  heard  a  great  noise  and^  confusion,,  both  arcmnd  the  conrt 
house  and  up  stairs,  and  in  a  very  few  moments  Mr.  Bowe  was 
brought  in. 

Q.  Wliat  sort  of  a  noise  wa&  this  /  A  There  was  stamping 
and  hallooing.  I  could  merely  hear  the  noise.  It  was  a  noiae 
ef  great  confusion.  He  was  brought  in  tiie  room  and  he  was 
resisting.  They  had  hold  of  him  and  Yates,  who  I  understood 
was  a  baptist  preacher,  was  in  very  violent  expressions. 

Q.  Cursing  Mr.  Bowe  ?    A.  Yes,  sir:. 

Q.  Give  a  speciman  or  too  ?  A.  He  said,  he  was  a  G — d 
d — d  rascal — I  don't  know  every  thing — ^you  could  well 
imagine.  There  were  some  others  in  the  room  with  me.  I 
was  afraid  that  Mr:  Bowe  would  make  some  resistance  and  that 
we  would  be  tired  on ;  and.  I  supposed  tliat  if  they  did,  they 
would  fire  without  nmch  regard  to  whom  they  struck.  Mr. 
Kerr  went  to  Mr.  Bowe  and  requesteclhim  to  be  still  and  quiet 
and  make  no  resistance.  Mr.  Bowe  did  so  and  sat  down  lean- 
ing against  the  fireplace — I  do  not  know  that  he  did  it  design- 
edly— but  it  was  where  he  could  not  be  seen  from  the  window 
or  door  of  the  room.  In  the  meantime,  the  door  was  crowded 
with  soldiers  witli  bayonets  fixed,  and  guns  ready,  and  the  win- 
dows were  crowded  with  men  d^ — ning  and  cursing  and  crying 
out  to  shoot  the  grey-headed,  scoundrel — and  I  expected  every 
moment  he  wouhL  be  fired  upon.  But  I  don't  think  they  saw 
him.  They  had  their  pistols — Yates  did — and  then  Kirk  came 
in  and  shook  his  pistol  over  Mr.  Bowe.  I  can  not  tell  all  he 
said,  but  he  finally,  in  a  passion,  shoved  Yates  and  all  the  rest 
out  of  the  room. 

Q.  Ivirk  did  tliat  ?  A.  Yes,  sir.  He  shoved  them  from  tlie 
room  and  told  them  to  keep  out. 

Q.  What  wasdone  with  you  next  ?    A.  The  day  being  very 
warm,  after  a  little  while  we   were  sent  up  stairs  in  the  prin- 
cipal room  of  tliO' court  house — the  court  room.     I  found  that 
I  had  to  stay  there  all  night  and  sent  word  to  my  servant  to^ 
bring  me  a  blanket  or  two  and  he  brought  them  and-Latayedi, 
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wiUi  the  gentlemen  who  were  under  arrest  in  the  jury  room 
that  night,  on'  the  floor,  and  the  next  day  I  had  my  mattrass 
and  bed  clothing  brought  over  to  me. 

Q.  State  to  the  court  whether  Kirk  had  any  conversation 
with  you  about  his  feats  in  war?  A.  He  did  not  to  me  indi- 
vidually. I  will  say  that  Kirk^s  conduct  towards  me  I  have  no 
complaint  to  make  of — I  mean  to  me  personally — aside  from 
holding  me  in  prison.  He  came  up  there  one  day  very  much 
excited  and  remarked  that  ho  had  been  on  the  federal  side 
during  the  war  and  told  us  of  some  incidents  in  his  career,  some 
fighting  he  had  done,  and  that  ii*  any  resistance  was  made  or 
any  attempt  to  rescue  us  his  orders  were  to  fire  upon  the  pris- 
oners, and  that  the  town  would  be  burned  up  and  the  women 
and  children  would  be  put  to  death.  He  said  those  were  his 
orders. 

Q.  That  if  there  was  any  resistance  the  prisoners  would  be 
shot,  the  town  burned  and  the  women  and  children  put  to 
death  ?    A.  Yes,  sir.     I  made  some  reply  to  him  at  that  time. 

Q.  First  state  what  feats  he  had  accomplished  in  the  war 
according  to  his  statement  ? 

Mr.  BQ  YDEN.  I  don't  understand  how  that  has  anything 
to  do  with  this  case. 

Mr.  GRAHAM.  We  have  a  right  to  the  declarations  ot  this 
man  Kirk.  If  it  is  desired  I  will  state  what  we  expect  to 
prove,  though  it  would  hardly  perhaps  be  strictly  proper. 
We  desire  to  show  that  he  magnified  himself  into  a  tremend- 
ous man  of  war,  with  a  view  of  terrifying  these  people  whom, 
he  was  threatening. 

The  CHIEF  JUSTICE.  It  is  competent  to  state  what  took, 
place. 

A.  I  only  remember  one  thing  and  I  do  not  remember  it 
firtifficiently  even  to  give  the  details,  but  he  said  that  with  ten 
men  he  had  whipped  so  many  confederate  troops— quite  at 
number. 

Qi  He  said'  that  his  orders  were  such  b&  you.  have  statedl 
here?    A.  Yes,. sir. 
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Q.  Will  you  state  whether  at  any  time  he  cursed  the  pris- 
onerSy  and  if  so,  on  what  occasion?    A.  He  came  in  there 
again  and  said  that  he  understoood  there  were  two  companies 
that  had  been  raised  in  Danville  and  who  were  within  two  or 
three  miles  of  the  village  with  the  purpose  of  rescuing  the 
prisoners,    I  made  the  remark  that  if  he  was  the  soldier  he 
had  told  us  he  was  the  other  day.  it  was  a  little  remarkable 
he  had  ndt  sent  out  scouts  to  see  whether  the  fact  were  true, 
that  I  did  not  believe  it,  he  made  a  reply  and  then  repeated 
this  expression.     I  then  replied  if  he  attempted  that  we  would 
give  him  a  lively  time  before  he  finished  him. 

Q.  He  repeated  that  he  would  Bhoot  the  prisoners  and  burn 
down  the  village  ?  A.  Yes,  sir,  and  I  said  it  he  attempted 
that,  we  would  give  him  a  lively  time  before  he  had  finished  it. 

Q.  State  whether  or  not  on  any  other  occasion  he  cursed  the 
prisoners,  and  if  so,  state  the  circumstances  ?  A.  I  cannot 
state  except  his  cursing  Mr.  Weeden. 

Q.  What  was  that  scene?  A.  I  was  walking  behind  Mr. 
Weeden — we  were  promenading  the  court  room  for  exercise. 
Weeden  was  walking  in  front  of  me.  I  do  not  recollect  par- 
ticularly what  it  was  about,  but  Colonel  Kirk  made  his  appear- 
ance, and  cursed  him  for  all  the  d — d  rascals  and  mean  men 
and  everything  he  could  think  of,  as  violent  as  he  couU. 
Weeden  made  no  reply  nor  did  any  one  else. 

Q.  State  whether  or  not  Mr.  AVeeden  was  fired  upon  by  any- 
body, and  it  so,  for  what  ?     A.  There  is  a  vestibule  out  of  tie 
court  room  and  three  or  four  of  us,  Mr.  Weeden  among  others, 
were  sitting  on  the  railing.    There  was  a  drunken  lieutenant  be- 
longing to  Kirk's  command,  flourishing  a  pistol  about.     I  was 
not  paying  much  attention,  but  my  recollection  is  that  Weeden 
remarked  to  him  "  You  had  better  take  care  or  you  will  shoot 
somebody."    I  was  not  looking  at  the  time,  as  there  was  con- 
versation going  on,  but  as  near  as  I  recollect,  he  replied  that  lie 
would  shoot  him.     I  did  not  see  him.     I  was  looking  another 
way,  but  I  heard  a  pistol  fire  and  the  ball  struck  the  pro- 
jection of  stone  on  the  window  sill. 
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Q,  Was  that  anywhere  near  Weeden  was  standing  ?  ^ .  It 
'Was  in  range  with  him.  The  window  goes  down  to  the  floor, 
and  this  projection  goes  right  out  from  the  floor.  Weeden  was 
standing  right  over  it. 

Q.  Weeden  was  in  the  upper  story  of  the  court  house  and 
this  man  was  standing  on  the  gi'ound?  A.  On  tlie  ground, 
some  fitteen  feet  helow. 

Q.  lie  iired  in  the  range  of  Weeden  and  the  ball  struck  this 
projection?  A.  The  projection  intervened  between  Weedeii 
and  the  oflReer. 

Q.  Wiis  tlie  otrucr  lliere  in  command  at  the  tiiiic  ?  A.  I  do 
not  know.     I  did  not  see  much  connnaiMJ  in  any  of  them. 

Q.  AV^liat  was  the  general  conduct  as  for  discipline  and  order 
among  tlie  troops — you  have  been  in  the  service  yourself  J  A. 
They  had  no  discipline  whatever.  For  instance,  when  we  retired 
from  the  court  room  for  any  purpose  we  generally  went  out 
imder  guard.  Wlien  we  would  go  down  and  call  the  corporal 
of  the  guard,  it  maybe  wo  would  liud  him  there  or  maybe  not. 
It  was  a  mere  accident  whether  we  would  iind  him  or  an  officer 
of  the  guard. 

Q.  State  whether  there  were  any  instances  of  disorder?  A. 
They  were  cm-sing  and  abusing  one  another  and  every  body 
else,  and  seemed  to  do  just  as  they  pleiised.  There  were  a 
great  many  of  them  who  went  out  with  me  under  guard,  whom 
I  supposed  to  be  over  fourteen  years  old,  and  some  were  bai'e 
headed  and  bare  footed.  I  saw  an  officer  drilling  his  men  bare 
headed  and  bare  footed  with  his  boots  in  his  hand. 

Q.  State  whether  or  not  there  was  any  cursing  and  singing 
of  obscene  songs  in  the  presence  of  the  prisoners?  A.  Yes, 
^ir,  that  was  going  on  almost  daily  and  at  night.  They  were 
continually  there  cureing  and  singing  and  indulging  in  obscene 
language. 

Q.  You  fay  that  a  great  many  j'^oung  boys  were  in  the  force. 
State  whether  these  boys  were  sent  out  to  guard  you  when  you 
•retired  ?    A.  Yes,  sir. 
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Q.  What  acco  jnt  did  they  give  of  the  expedition  and  how 
they  happened  to  be  in  the  service  ? 

Mr.  BOYDEN.  AVith  what  view  is  that  evidence  offered? 

Mr.  GRAHAM.  AVc  have  a  right,  Mr.  C3iief  Justice,  to 
the  declarations  of  anybody  wlio  were  under  tlie  governor's 
orders  as  a  part  of  the  res  ge^tw. 

The  CHIEF  JUSTICE.  Tlic  presiding  officer  hardly  thinks 
that  you  have  a  right  to  prove  the  deelaiation  of  a  guard  over 
a  prisoner. 

Mr.  GRAIlA^r.  I  think,  t^ir,  tliat  we  have  as  much  riglit 
to  prove  the  deelamtioiit*  of  a  soldier  as  of  an  officer  as  to  what 
he  said  in  relation  to  the  objects  of  the  expedition,  and  how  lie 
came  to  be  in  it.  The  witness  was  there  in  the  hands,  as  we 
say,  of  an  unauthorized  uiultiiude  of  armed  men.  And  we 
have  a  right  to  sh'>w  that  thev  were  sent  there  by  tliis  lesr 
pondent,  and  any  thing  they  said,  going  to  prove  that  is  com- 
petent to  be  given  in  evidence  in  this  court.  In  order  tosliow 
the  nature  of  the  expedition,  and  the  men  who  composed  it, 
we  have  a  right  to  their  statements  in  regard  to  it.  I  respect- 
fully submit  that  their  (lueltinitioiis  are  within  the  rule. 

Mr.  1>()Y1^EX.     Mr.  Cliiet'  Justice,  the  respondent  issueii 
this  proclamation  (icclariii:.^  tliesc  two  counties  in  a  state  of  in- 
surrection under  a  cLiiin  of  right  as  governor  of  the  state  to 
make  such  ])roc'i;miatio:i.     Ho  cHd  it  under  authority  vestcil 
in   him  bv  the  constitiilion   nnd  l)v   the  act  of  January  27i 
1870.     lie   did  this  as  a  uKitter  of  right  and    as  a  matter 
of  duty.     Under    tliis   Rimci    power  and  authority,   claiming 
it  as  a  nuitter   of  right,   Ikj   called   for  a   militaiy  force  to 
take  charge  of  these  two  cui«ntie»  and  hold  them  by  it  until 
the  insurrection  co^ld   be    supiu'essed.      I   say   he   did  tlii» 
as  a  matter  of  right,  and  he  6upjx)sed  a  matter  of  duty.    Welli 
sir,  what  is  the  objection  of  these  gentlemen  I     They  claimeil 
that  when  the  governor,  under  the  constitution  and  under  tht^ 
law  for  that  purpose,  makes  this  proclamation  and  calls  for  the 
miUtary  force,  and  sends  that  force  there  to  discharge  certain 
duties,  everything  that  any  subaltern  or  private  in  the  army 
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Bays  or  does,  is  evidence  to  implicate  the  governor  and 
to  show  that  he  is  responsible  for  all  miscondoot.  I  say,  Mr. 
Chief  Justice,  tliat  if  it  were  a  question  between  individuals 
and  the  respondent  as  an  individual,  had  sent  a  man  as  his  agent 
to  do  a  certain  kind  of  business,  anything  that  that  man  does 
outside  of  what  he  was  authorized  to  do,  is  no  evidence  against 
the  respondent  as  the  principal.  But  here,  when  it  is  a  high 
officer  doing  this  as  a  matter  of  right  and  as  a  matter  of  duty, 
it  is  claimed  that  everything  that  is  done  by  a  subordi- 
nate, a  ])rivatc  outside  of  his  duty,  the  governor  must 
be  responsible  for.  In  other  words,  when  President 
Lincoln  organized  the  anny  of  the  United  States  and  sent 
them  into  the  southern  country  to  put  down  the  rebellion, 
it  would  be  gravely  contended  that  he  was  not  oiiy  respon- 
sible for  what  the  commanding  general  did,  but  for  Qvcry  rob- 
cry  and  every  theft  and  every  species  of  plunder,  and  even 
every  vile  expression  used  by  any  one  of  the  private  soldiers 
towards  an  individual  in  the  southern  countrv,  and  was  evidence 
to  implicate  the  president  of  the  United  States,  although  it  was 
outside  of  the  duty  of  the  soldier.  Such,  I  say,  cannot  be  the 
law.  Such  a  doctrine  cannot  be  maintained.  It  is  utterlj- 
abhorrent  to  all  our  notions  of  authority.  No,  sir,  the  com- 
manding general  is  not  responsible  for  any  of  these  vile  deeds 
that  are  done  without  his  consent  or  a])probation.  These  are 
my  views,  and  I  think  it  clear  that  the  testimony  is  wholly  in- 
competent. 

Mr.  GRAHAM.  Mr.  President  and  Senators,  our  theory  in 
this  proceeding  is  different  fro  ii  that  of  the  gentleman  on  the 
other  side.  We  say  that  if  there  was  a  discretionary  i)owur 
to  arrest  by  the  military,  (which  we  deny,)  this  was  no  insur- 
rection, and  that  this  was  an  unauthorized  force  sent  upon  an 
errand  which  the  governor  had  no  right  to  send  them  upon. 
The  doctrine  of  agency  which  the  gentlemen  I'efers  to  covers 
the  question  that  I  desire  to  ask,  and  tliat  is^that  the  governor 
sent  forth  these  men  as  his  agents  to  do  a  -great  wrong  to  the 
people  of  the  country,  and  that  any  act  of.  any  one  of  them, 
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and  any  declaration  made  by  any  one  of  tbem,  is  a  part  of  the 
ren  gest<By  and  we  have  a  right  to  give  it  in  evidence  in  order 
that  the  court  may  see  the  whole  scene  as  it  tmnspired,  and  \o 
i>ce  by  what  agency  it  was  attempted,  to  put  down  this  rebellioii 
which  we  say  never  existed,  except  on  paj)er.  AVe  have  a 
j'ificht,  sir,  to  have  tlie  whole  matter  read  before  this  court  as 
we  would  lay  it  before  a  jury  who  were  the  triers  of  the  facts. 

Mr.  SMITH.     I  would  be  glad  to  have  the  qiicbtiou  read  by 
tlie  re])orter. 

The  CHIEF  JUSTICE.  The  counsel  will  be  good  enougli 
to  reduce  the  question  to  writing. 

Mr.  SMITH.  I  will  not  wait  for  the  counsel  to  do  tliat. 
before  i>roceeding  with  what  I  liave  to  say.  If  1  unden-tand 
the  purpose  of  the  question  it  i^  to  extract  from  the  declara- 
tion of  these  soldiers  facts  connected  with  their  enlistment, 
where  they  were  from  and  other  circumstances  attending  it. 

The  ClilEF  JUSTICE.  It  calls  for  the  jnirport  of  the  ex- 
])editi(»n. 

Mr.  SMITH.     Now,  sir,  wo  have   made  no  captious  objec- 
tion to  the  development  of  any  conduct  of  the  otlicers  and 
soldiers  in  this  expedition  to    those    two  counties  uik>u  the 
idea  that  they  were  charged  with   being  dcsj)eratc  men,  and 
that  the  i)roof  might  be  admis>il)lo  with   the   view  of  show- 
ing that  they  carried  out  the  natural  consequences    of  their 
character.     But  it  is  perfectly  wt^ll  settled,  on  the  ]>rinciple 
of  retij'Oiidiat  superior^  that   a  mjm  who  is  the   ])rincipal,  is 
only  to  be  held  responsible  for  the  acts  of  the  agent  when  they 
are  in  furtherance  of  the  agency  and  that  declarations  of  ante- 
^cedent  facts  are  never  received.     AVhat  is  said  and  done,  as  part 
•of  a  transaction,  may  be  admissible.     What  is  said  in  regard 
to  a  fa(*t  that  took  place  previously  is  not  evidence  of  the  exist- 
ence of  that  fact.     A  man  who  sends  another  upon  some  under- 
taking does  not  authorize  him  to  do  anything  beyond  tlie  pur- 
l>09e8  of  such  agency,  and  thereby  make  his  principal  respim- 
:flble.     It  i«  onlj  the  acts  done  in  furtherance  of  the  agency 
>ind  to  effect  its  obgecta — of  that  are  admissible.     Declaraticws 
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may  be  acts  in  every  sense  of  the  word,  or  they  may  be  merely 
historical  statements.  These  declarations  of  antecedent  pre 
existing  facts  are  never  admitted  in  proof  of  such  facts  sought 
to  be  established.  AVe  object  to  any  evidence  except'  that 
which  tends  to  show  the  conduct  of  the  officers  and  soldiers 
in  execution  ot  their  dutv.  It  would  be  monstrous  if  thev 
could  be  allowed  to  show  that  one  of  these  men  committed  ^n 
act  of  murder  or  larceny  or  some  other  act  entirely  outside 
of  the  purpose  of  the  organization,  and  then  hold  the  respoii 
dent  responsible  for  it.  It  would  be  extraordinary,  if  entirely 
outside  of  any  connection  with  the  purpose  of  the  expedition, 
it  could  be  shown  that  any  one  of  such  private  acts  of  wrong 
were  done  and  to  charge  respondant  criminally  therefor. 

Mr.  MERRIMON.  There  c^n  be  no  question  that  anything 
said  or  done  bv  the  officers  or  soldiers  in  furtherance  of  the 
object  for  which  they  were  called  into  service,  is  competent. 
What  they  state,  and  what  they  do,  is  competent  for  any  pur- 
pose in  view  of  the  charges  contained  in  the  articles.  One  i»f 
the  charges  is,  the  men  enHste<l  and  recruited  were  desperate, 
careless  and  rowdvish  and  outlandish  class  of  men,  and  that  it 
one  charge  that  is  a  material  part  in  this  proceeding. 

Mr.  BADGER.     Are  those  words  contained  in  the  charge: 

Mr.  MEIlRLArON.     The  substance  is 


Mr.  BADGER.  That  they  ai-e  "rowdj-ish"  and  "out- 
landish ? " 

Mr.  ^lEKRIMON.  Xot  those  words,  but  it  states  they  are 
desperate  men  and  it  is  competent  for  us  to  offer  any  declara- 
tions, eve  1  acts  of  larcency  as  illustrating  the  character  oi  the 
men  that  the  governor  ciilled  into  service.  It  is  competent  in 
that  view,  not  as  being  in  furtherance  of  the  common  object 
merely,  but  on  the  further  ground  that  we  are  entitled  to  proxe 
that  what  thev  did  and  said  to  show  their  demeanor  and  their 
lawless,  desperate  character.  That  is  not  only  so  in  principle^ 
but  it  hag  been  so  held  and  ruled  by  the  sehate'all  through  this 
trial.  It  is  competent  in  another  view.  tTe  allege  that  this 
whole  proceeding  on  the  part  of  the  goverflbf  wae  lawleee  and 
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unauthorized— (and  that  is  the  ground  of  this  prosecution) — 
that  these  soldiers  were  a  mere  mob  preying  upon  the  people  of 
the  state  without  the  sanction  of  the  constitution  or  anv  law. 
There  is  nothing  clearer  than  that  the  proof  is  admissible  in 
that  view.  That  was  the  decision  in  the  case  of  Lord  Geoi^ 
Gordon.  What  the  people  said  when  they  were  flocking  in  a 
particular  direction — what  they  said  they  were  going  to  do — 
the  clamor  of  the  crowd  was  allowed  to  l>e  given  in  evidence  to 
show  the  intent  and  purpose  of  that  riot.  To  illustrate  that  by  a 
phiin  case:  Suppose  fifty  or  a  hundred  men  made  an  irruption 
into  the  state  of  New  York  from  Canada  to  do  some  unlawful 
act  — and  that  they  were  indicted  for  riot,  would  it  not  be  compe- 
tent to  show  that  this  riotous  crowd,  when  they  came  surging  over 
the  line  into  tlie  state  of  New  York,  said  that  they  were  from  Can- 
ada, that  their  purpose  was  to  come  over  there  and  |x?q>etrate 
some  particular  act  to  accomplish  their  riotous  purpose  ?  I 
suppose  tliat  would  be  competent  not  only  to  show  that  they 
said  that  tliev  came  from  Canada,  but  to  show  anv  aot  tcndin<:r 
to  illustrate  their  purpose.  And  then,  if  they  allege,  furtLer 
in  the  indictment,  that  they  were  a  desperate  cla^s  of  men,  it 
would  be  competent  to  put  in  evidence  any  thing  that  would 
tend  to  show  the  character  of  the  men.  It  is  not  only  coui})e- 
ttMit,  I  s^ay,  as  a])art  of  the  res  (jesien^  but  it  is  evidence  whicli 
we  are  entitled  to  to  show  the  character  of  these  men,  to  show 
where  they  came  from,  in  order  to  sustain  the  other  branch  of 
tin;  charge  that  many  of  them  came  irom  the  state  of  Ten- 
nessee. 

Mr.  GKAIIAM.  I  will  read  the  question. 

(J.  State  whether  or  not  you  heard  any  of  the  guards  in 
whose  charge  you  may  have  been  say  anything  as  to  their  place 
oi  residence  and  how  and  where  they  were  recniited,  and  what 
they  understood  to  be  the  objects  for  which  they  enlisted  and 
where  they  were  to  serve  ? 

The  CHIEF  JUSTICE.  The  presiding  officer  is  of  the 
opinion  that  the  evidence  is  not  admissible.  It  does  not  pur- 
port to  be  any  part  of  any  act  of  wrong,  but  a  mere  narrative 
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of  gome  past  transactions,  and  tliat  is  excluded  by  all  the  casep. 
It  must  be  something  which  is  a  part  of  the  act  then  coming 
on  or  something  said  in  furtherance  of  the  common  result. 
The  conversation  of  Mr.  Ilill  liad  with  the  guard  as  to  where 
they  come  from  and  wliat  they  were  told  to  do  it  seems  to 
me  is  a  collateral  matter. 

Mr.  GRAHAM.  I  otter  it  as  a  (lecliiration  of  the  parties 
concerned  during  the  time. 

The  CHIEF  JUSTICPl  The  i)residin.i:  officer  understands 
the  ofler.  He  will  state  further,  that  he  considers  there  is  in 
the  law  books  a  decided  difference  between  the  relation  of  co- 
conspirators after  the  organization  is  ])roven,  and  that  of  the 
<5ommander-iu-chief  of  an  army  tiiul  liis  subordinate  officei's, 
and  especially  his  privates.  One  is  conspiracy,  and  the  other 
is  the  relation  of  princii)al  and  agent,  to  be  looked  at  in  a 
rather  different  point  of  view,  from  the  fact  that  one  being 
commander-in-chief,  he  can  only  be  i'c\>ponsible  for  such  orders 
as  he  gives,  or  sucli  orders  as  lie  approves  of  and  recognizes, 
or  that  the  coiu't  may  sup}).)se  lie  approved  of  by  his  subse- 
quent conduct. 

Mr.  (rltAIIAM.  Tliat  assumes  Mr.  Chief  Justice,  that 
these  persons  were  a  lawfully  organized  force. 

Senator  EDWAIIDS.  Diifri'ingas  I  do  very  widely  in  the 
opinion  which  has  been  annuuneeij  by  tlie  presiding  officer,  I 
desire  a  decision  of  the  (piestion  by  tlie  Senate. 

A  sufficient  number  seconding  the  call, 

The  CHIEF  JUSTICE  put  the  ([uestion  on  the  admissi- 
bility of  the  question  proposed  by  ^Fr.  Graham,  and  it  was 
decided  in  the  ne^irative  bv  the  Jollowini::  vote : 

CD  V  O 

Those  who  voted  in  the  affirmative  are: 

Messrs.  Allen,  Council,  Currie,  Edwards,  Graham,  of  Orange, 
Ledbettcr,  Mauney,  Merrimon,  Mui*])hy,  Ilobbins,  of  Davidson, 
Skinner,  Waddell,  Warren,  Wurtli — 14. 

Those  who  voted  in  the  negative  arc  : 

Messrs.  Albright,  Barnett,  Battle,  l^v»llamy,  l^rogden,  Brown, 
Cook,  Cowles,  Crowell,  Flcmming,  Gilmer,  Graham,  of  Alar 
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mAnce,  Hawkins,  Hyman,  Joues,  King,  Lathain,  Lehman^ 
Liniiey,  Love,  McClammy,  McCotter,  Morehead,  Price,  Robbins, 
o(  Rowan,  Speed,  Troy. — 27. 

The  WITNESS.  I  will  state  in  connection  wntb  one  remark 
I  made  that  Mr.  Stevens  bad  two  very  important  suits  in 
which  brother  Kerr  and  myself  were  associated  together  for 
him. 

By  Mr.  Graii^vm,  [resuming.] 

Q.  Did  anything  take  place  oii  the  day  of  the  election  of  a 
remarkable  character  ?  A.  Yes,  sir,  the  day  of  the  election  the 
several  prisoners  felt  very  reluctant  to  go  out  and  vote  under 
guard  but  we  finally  deterniined  to  do  so.  Col.  Kirk  informed 
us  that  we  could  vote  if  we  saw  proper,  and  he  called  out  a 
company.  I  think  there  were  tnlly  thirty  men  with  fixed 
bayonets  and  he  marched  us  out  togetlier  luuler  that  guard — a 
line  on  each  side  of  us.  Tliere  were  perhaps  more  than  thirty — 
I  do  not  know  the  exact  number.  But  we  were  carried  to  the 
polls.  Kirk  was  at  the  head  of  the  company.  He  did  not 
have  on  his  sword  though  he  perha}>s  liad  his  uniform  on.  lie 
did  not  have  any  pistol — at  least  I  do  not  suppose  be  had 
anv  on. 

Q.  State  wlicther  there  were  any  troops  about  the  street? 
during  the  election  ?     A.  Do  you  mean  Kirk's  men  ? 

Q.  Yes  sir.  A.  They  were  going  about  through  the  streets 
on  the  day  of  the  election.  I  don't  recollect  of  seeing  any 
going  armed  ex#:pt  those  wlio  went  along  when  the  prisoners 
were  going  to  vote  and  those  who  were  standing  guard. 

Q.  You  were  canned  from  Yancey  ville  where  i  A.  About 
a  half  hour  before  we  started — perhaps  longer — I  received  a 
note  from  Mrs.  Stevens  informing  me  tliat  she  had  sent  over  a 
horse  and  buggy  by  a  servant  to  carry  me  over.  I  had  no 
means  of  going  and  had  made  no  arrangements.  The  first 
night  we  went  some  eight  miles  from  YauceyviUe  and  en- 
camped. The  next  day  we  proceeded  to  Company  Shops  and 
arrived  there  about  12  o'clock.  It  commenced  raining  and 
rained  all  the  way  anji  was  raining  when,  we  got  there.     Wc 
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staid  ont  in  the  rain  until  we  could  put  up  our  tenia ;  they  gave 
us  tents  and  some  six  or  seven  of  us  occupied  one  tent  and  the 
rest  the  same  way.  Some  of  our  friends  in  the  neighborhood 
sent  us  blankets.  I  think  we  staid  two  days  and  two  nights 
there — I  do  not  remember  exactly — and  tlien  were  put  into 
box  cars  and  sent  from  Company  Shops  to  Graham  depot. 
This  Line  from  Graham  dei>ot  to  Graham  is  a  red  mud  lane, 
exceedini!;ly  muddy,  and  we  marched  through  there  in  the 
dark,  and  it  was  very  disa<4;recal>lo.  We  were  carried  into  the 
court  room  up  stairs  and  })laced  tlicre. 

Q.  How  loii«i:  were  you  confined  there  ?  A.  I  tliink  we  came 
over  on  Sunday  and  we  started  to  <ro  to  Graham  on  Tuesday  night 
— I  do  not  remember  the  exact  dav — and  we  staved  there  seve- 
ral  diiyg,  kept  under  ^uard  tlie  Kvmu  as  at  Yanceyville,  with 
sentinels  statit>ned  at  tlie  dt)or  of  tlie  court  room  and  with 
guards  attend  in  t]j  ns  wlicn  we  went  (;ut. 

Q.  State  whetlier  any  j^ersons  were  taken  out  and  committed 
to  jail  'i  A.  I  can  only  fc^ay  tliis,  that  I  was  talking  with  Mr. 
Turner  at  the  time  tlie  j^uard  came  in  and  called  over  the 
names  an<l  thev  were  taken  out  ot  the  court  room  and  carried 
towards  the  jail.  I  did  not  take  any  ])articnlar  notice,  because 
I  knew  what  thev  were  ^oinir  to  do  with  them. 

Q.  Did  they  ct)nic  back  into  the  court  house  during  your 
stay  at  (rraham  I     A.  No,  sir. 

Q.  Wlu)  were  they  i  A.  i\Ir.  Wylie,  Mr.  AVeedon,  Mr.  Tur- 
ner, and,  I  think,  a  man  by  the  name  of  Gray  were  the  four. 

Q.  Did  you  see  any  exhibitions  of  violence  to  any  one  of 
the  prisoners  and  if  so  state  them  if  A.  I  only  saw  one.  One 
day  Captain  Franklin  came  ti>  the  jury  room.  I  was  standing 
by  the  window.  AVe  had  blankets  on  the  floor  and  Mr.  Moore 
and  three  or  lour  persons  were  lying  on  them  tidking.  I  was 
standing  close  by  the  winiow.  Captain  Franklin  came  and  he 
seemed  to  be  excited  and  he  drew  his  pistol  suddenly  and 
cocked  it,  and  said  ^'  You  d — d  scoundrel  you  call  me  a  horse 
"  thief  do  you  {  I  will  shoot  you.- '  I  caught  him  by  the  hand 
and  said  he  ought  to  be  ashamed  of  himself  for  using  this 
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violence  to  an  onarmed  prisoner,  and  I  think  I  prevented  him, 
with  the  aid  of  some  other  gentlemen — I  don't  remember  who 
but  I  believe  Mr.  Fowler.  I  used  some  other  eftbrtsto  prevent 
his  violence  when  he  broke  from  me  and  stepped  np  to  Mr. 
Moore  and  struck  him  across  the  head  with  his  pistol.  That 
is  the  only  violence  I  saw  while  I  was  there. 

Q.  The  pistol  was  pointed  at  Mr.  Moore  who  was  lying  on 
the  blanket  ?     A.  Yes,  sir. 

Q.  With  a  tlircat  that  he  was  going  to  shoot  him  ?  A.  Yes, 
fiir. 

Q.  After  Mr.  Moore  raised  up  he  struck  him  on  the  back  of 
the  head  witli  a  pistol  ?  A.  Yes,  sir,  he  wa,s  rising  at  the  time 
and  was  not  fully  up. 

Q.  Was  it  a  pretty  violent  blow  ?  A.  I  caimot  tell.  Under 
the  excitement  I  did  not  notice  much  about  it  and  I  do  not 
know  as  I  can  sav. 

4.' 

Q.  Were  you   taken   to  Salisbury?     A.  I  was  brought  to 
Ivaleigh.     It  was  the  second  time  I  had  seen  Col.  Bnrgen  and  ♦ 
he  had  a  horse  and  ImcTirv  and  he   very  kindlv  otfei'cd  lue  a 
seat  in  his  buggy  to  the  depot  from  (rraham  court  house. 

Q.  That  is  while  you  were  coming  here  ?  A.  Yes,  sir, 
while  I  was  coining  here. 

Q.  And  were  you  dij^cliarged  here  i  A.  I  was  discharged 
here  I  presume.     I  did  not  go  in  tlie  court  room. 

Q.  AVas  any  charge  made  aij^ainst  xon'i  A.  Kone  tbatl 
eyer  heard  of  or  saw,  exce])t  what  I  saw  in  the  paper. 

Q.  Was  any  allidayit  made  containing  charges  against  you' 
A.  None  that  I  ever  saw. 

Q.  Ilaye  yon  an  extensiyc  acquaintance  in  the  count)*  of 
Cxiswell  ?    A.  Yes,  sir. 

Q.  Was  there  a  peaceable  condition  of  tilings  between  the 
blacks  and  whites  in  that  county?  A.  I  think  there  was, as 
XI  geneml  thing. 

Q.  Among  the  white  and  black  people  ?  A.  Yes,  mr.  There 
were  exceptions,  but  I  think  as  a  general  nile  the  feeling i^ 
good. 
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Q.  State  whether  or  not  the  colored  people  made  contracts 
with  the  whites  in  the  business  relation  between  them  ?  A.  I 
drew  some  contracts  between  them  and  I  saw  them  employed 
working  on  the  farms  and  plantations  for  the  whites. 

Q.  Do  you  know  of  any  resistance  to  the  law  in  that  county? 
A.  I  never  heard  ot  one  instance. 

Q.  You  are  practising-  your  profession  and  have  occasion  to 
issue  processes  of  various  kinds.  State  whetlieror  not  you  know 
of  any  resistance  to  a  process  in  that  county  ?  A.  I  never 
heard  of  any  and  don't  know  of  any.  Perhaps  I  should  say 
that  I  did  not  see  parties  when  arrested. 

Q.  Were  there  magistrates  in  the  connty?  A.  Yes,  sir, 
I  had  business  to  execute  in  every  township  in  the  county 
and  I  never  found  anv  difficultv. 

Q.  In  the  township  in  which  Yancey vi lie  is  were  there 
magistrates  there  ?  A.  Yes,  sir.  Mr.  Stevt-ns  N/as  a  magis- 
trate in  his  lifetime,  and  then  lliere  was  a  Mr.  Cook  who  was 
a  colored  person.  After  Mr.  Stevens'  deatli.  Cook  transacted 
most  of  the  busjiness  It  was  some  time  1  K'fore  we  had  another 
mac;;istrate.  The  superior  court  then  appointed  ilr.  Bo  we  as 
a  magistrate  and  ho  has  been  acting  as  a  magistrate  since 
that  time  as  well  as  Mr.  Cook. 

Q.  Was  any  resistance  made  to  the  execution  of  a  process 
issued  by  Cook?  A.  I  never  heard  of  anv  aiul  never  saw 
anv 

Cross-  Katf/i  in  ail  on . 
Bv  Mr.  BoYDKN. 

Q.  You  say  that  in  your  judgment,  hi  the  main,  there  is 
good  feeling  bi^tween  the  svliites  and  tiie black?  A.  Yes,  sir, 
as  far  as  I  Ivuow. 

Q.  But  there  were  exceptions?  A.  Yes,  sir,  I  had  knowl- 
edge of  some  exception. 

Q.  Do  you  know  whether  there  was  not  a  public  declara- 
tion often  made  tliat  if  certain  colored  people  were  employed 
by  the  white  men,  they  would  burn  down  their  bouses?  A. 
I  never  heard  any  such  declaration. 
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Mr.  GRAHAM.  I  object  to  the  question.  I  do  not  think 
it  is  competent  evidence  ;  but  as  the  answer  is  in  we  will  not 
dispute  the  point  now. 

Q.  Do  yon  know  that  there  was  a  public  meeting  held  by 
white  persons  in  which  they  resolved  not  to  give  over  a  certain 
price  for  coloi'ed  labor  ?  A.  I  have  no  knowledge  of  it.  I 
attended  no  such  public  meeting  and  I  have  no  knowledge 
of  any. 

Q.  Do  you  know  of  any  paper  being  numerously  signed  in- 
sisting that  they  should  not  employ  colored  people  on  their 
farms  ? 

Mr.  GRAHAM.  I  object,  Mr.  Chief  Justice,  to  the  evi- 
dence.    It  does  not  prove  insurrection  if  the  fact  be  true. 

Mr.  BOYDEX.  I  offer  the  proof,  Mr.  Chief  Justice,  on 
the  subject  of  good  feehng  which  they  have  been  endeavoring 
to  prove  themselves^  I  think  if  we  can  sliow  that  there  was  a 
paper  numerously  signed  insisting  that  colored  men  should  not 
be  employed,  it  would  tend  very  strongly  to  show  that  there  was 
not  a  verv  good  feeling  l)etwcen  the  whites  and  the  blacks. 

Mr.  GRAHAM.  It  would  show,  sir,  what  vre  often  hear  of 
in  the  north,  of  capit^ilists  endeavoring  and  combining  to  keep 
down  the  rates  of  wages  of  their  eiiiployees ;  but  it  does  not 
show  an  insurrection  airainst  the  ijovernment.     Manufacturers 
may  agree  that  tiiey  will  give  only  so  mivSi  per  day  ;  but  that 
act  does  not  make  those  manufacturers  insurgents.     And  ope- 
ratives may  combine  and  say  they  will  not  M*ork  for  wages  less 
than  a  certain  amount,  and  their  combination  docs  not  make 
them  insurgents.     It  is  simply  a  controversy  between  the  em- 
ployers and  the  employed,  to   see  which  will  get  the  l)etter  of 
the  other,  in  the  question  of  wages,  one  seeking  to  have  wages 
lower  and  the  other  seeking  to  get  them  higher.     Admitting 
the  fact  as  alleged,  it  sheds  no  light  on  the  question  of  whether 
there  was  an  insurrection  against  the  government,  and  neither 
does  it  prevent  the  law  from  having  its  force. 

Mr.  BOYDEN.    The  gentleman  does  not  seem,  Mr.  Chief 
Justice,  to  understand  the  point.     He  seems  to  have  forgotteUi 
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that  he  has  been  asking  this  very  witness  if  there  was  a  kind 
feeling  between  the  whites  and  tlie  colored  people  whom  they 
employed.  In  view  of  that  fact,  is  it  not  a  proper  question  to 
ask  the  witness  if  there  was  a  paper  prepared  and  numerously 
signed  protesting  against  the  employment  of  colored  men,  and 
insisting  that  they  leave  the  county?  I  don't  pretend  to 
know  the  exact  wording  of  the  paper — but  is  it  not  proper  to 
rebut  the  idea  which  is  sought  to  be  enforced  that  there  was  a 
kindly  feeling  between  the  two  races? 

Mr.  GTlxVlIAM.  llr.  Chief  Justice,  the  evidence  which 
lias  been  oftbred  on  the  part  of  the  managers  was  designed  to 
show  that  there  was  such  a  kindly  state  of  feeling  between  the 
two  races,  that  the  blacks  need  be  under  no  fear  of  violence 
Irom  the  whites.  A  combination  to  get  labor  as  low  as  possible 
is  consistent  with  a  state  of  society  free  from  all  violence. 
When  either  capitalists  or  laborers  combine  in  their  own  in- 
terest, it  does  not  tend  to  show,  in  the  slightest  degree,  that 
there  is  insuiTection. 

The  CHIEF  JUSTICE.  The  presiding  officer  is  of  the 
opinion  the  evidence  is  admissible,  not  on  the  ground  of  show, 
ing  an  insurrection,  but  to  reply  to  theproof  given  to  show  that 
there  was  a  kindly  feeling  existing  between  the  colored  people 
and  the  farmers. 

By  Mr.  Boydex,  [resuming.] 

Q.  I  ask  you  if  you  have  ever  seen  or  known  of  any  paper 
signed  by  numbers  of  persons 

Mr.  GRAILVM.  We  object  also  on  the  ground  that  the 
paper  itself  should  be  produced. 

Tlie  CHIEF  JUSTICE.  You  cannot  prove  the  contents  of 
a  paper  in  the  first  instancq  without  the  production  of  tlie  paper 
itself.  You  can,  however,  prove  the  existence  of  a  combi- 
nation. 

Q.  Do  you  know  of  any  combination  existing  for  the  purpose 
of  fixing  the  prices  which  should  be  paid  to  colored  men  em- 
ployed by  the  whites  ?  A.  I  only  know  this,  that  there  were 
some  three  or  four  gentlemen  who  snggeeted  something  of  that 
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kind,  but  the  movement  broke  up  because  it  could  not  be  made 
general. 

Q.  Was  it  not  general  among  the  landholders  ?  A.  Not  in 
our  county. 

Q.  Was  tliat  an  understood  thing  in  the  township  irliich  Tan- 
ceyville  is  situated  ?  A.  No,  sir,  that  was  what  broke  it  up. 
They  could  not  get  men  to  agree  to  it. 

Q.  They  abandoned  it  ?     A.  Yes,  sir. 

Q.  Don't  you  tliink  that  efibrt  showed  some 

Mr.  GRAHAM.    We  object  to  the  opinion  of  the  witness. 

Mr.  BOYDEX.  You  have  been  asking  all  along  tor  the 
opinions  of  witnesj^es  to  know  whether  there  was  not  a  Idndir 
feeling  existing  between  the  whites  and  the  blacks. 

The  CHIEF  JUSTICE.  The  presiding  officer  does  not  think 
the  question  is  competent.  It  is  for  the  court  to  draw  an  infer- 
ence from  the  testimony. 

Q.  You  say  you  were  in  the  court  house  on  the  day  that  Ste- 
vens was  murdered  ?  A.  Yes,  sir,  I  was  in  the  court  room 
that  day. 

Q.  You  were  in  the  public  meeting  ?     A.  Yes,  sir. 

Q.  Did  you  see  Stevens  in  tlie  meeting  ?  A.  I  did  not.  I 
sat  inside  of  tlie  bar.  If  he  was  in  there  he  was  behind  me  and 
Idid  not  see  liiin.  I  saw  him  in  the  moniing  when  he  first 
came  from  his  house. 

Q.  You  did  not  see  him  in  the  court  room  while  the  speak- 
ing was  going  on  I  A.  No,  sir,  and  no  more  during  that  day* 
except  when  he  iii*st  came  to  the  vilhage. 

Q.  IIow  early — at  what  time  in  the  evening  did  you  leani 
that  he  was  missing  i  A.  I  think  I  was  in  my  office  reading. 
I  had  had  my  supper.  It  was  about  dark  when  a  servant  canie 
from  his  wife  to  mc. 

Q.  I  will  go  l)ack  to  the  meeting  a  moment.  Did  you  hear 
Mr.  Ilodnett  address  that  meeting  ?    A.  Yes,  sir. 

Q.  Did  he  employ  in  that  meeting  terms  of  strong  denuncia- 
tion agaizzet  Stevens  ? 
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Mr.  BRAGG.  We  o])ject  to  the  question.  The  witness 
should  l>e  asked  what  Mr.  llodnett  said. 

Mr.  BOYDEX.  But  the  gentleman  is  not  our  witness,  Mr, 
Chief  Justice,  he  is  the  witness  produced  by  tlie  Managers,  and 
we  have  a  right  to  question  in  any  fonn  we  please. 

Mr.  BRAGG.  But  you  ask  him  if  he  employed  terms  of 
"stronfr  denunciation.''  You  nnist  ask  what  terms  he  did 
employ.  Your  rpiestion  ciills  for  the  opinion  of  tlie  witness  and 
not  the  words.     It  is  tor  the  court  to  draw  the  inference. 

Mr.  BOYDEN.  I  am  willing  that  that  rule  shall  be  estal)- 
lished,  audi  hope  tiiat  tlic  gentlemen  themselves  will  be  con- 
fined to  it. 

Q.  What  language  did  he  use  i  A.  lie  was  speaking  of  Mr. 
Stevens  having  l)ecn  engi^gcd  in  a  police  force  or  a  detective 
force  rather.  I  do  not  recollect  the  precise  language,  but  it  was 
pretty  severe  I  know  the  impression  it  civatcd  on  my  mind, 
without  recollecting  the  language,  but  there  was  no  violent  or 
rude  language. 

Q.  But  it  was  very  severe?  A.  He  commented  upon  it 
as 

Q.  Didn't  he  say  that  ^Ir.  Stevens  was  a  hired  spy  ?  A.  I 
do  not  ixMuember  that  lauiriiaire;  he  mav  have  said  so.  I 
stated  that  the  exact  lanirua^e  used  at  the  time  I  did  not  re- 
member. 

Q.  I  ask  you  if  there  was  not  a  very  bitter  indignation  ex- 
cited against  Stevens  during  that  del>ate?  A.  I  do  not  know 
that  it  was  intensified  during  the  debate  beyond  what  it  was 
l)efore. 

Q.  How  was  it  before  ?  A.  He  had  excited  the  colored  peo- 
ple about  wages,  issuing  warrants,  and  had  got  uj)  a  bitter  feel- 
ing in  that  way ;  and  he  would  dismiss  warrants  issued  for  mis- 
conduct ;  and  I  think  these  things  had  excited  a  feeling  against 
him. 

Q.  You  entered  the  room  at  the  time  the  coroners  inquest 
^as  being  held  ?     A.  Yes,  sir. 

Q.  Where  did  you  see  the  body,  and  what  was  its  condition  ? 
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A.  The  body  was  lying  on  some  wood  that  was  cut  np,  and  was 
on  the  north  side  of  the  room.  There  had  been  some  wood 
taken  out,  and  he  was  lying  doubled  up  in  the  valley  made  by 
taking  out  the  wood.    That  was  where  the  body  was. 

Q.  Anything  about  his  neck  ?  A.  Yes,  sir,  a  rope  with  a 
noose  around  his  neck  evidently  to  strangle  him,  and  tliere  was 
a  stab  on  each  side  of  his  throat,  and  his  breast  had  been 
opened,  and  there  was  a  stab  near  his  heart.  My  recollection 
is,  that  he  had  evidently  been  stabbed  where  he  was  from  the 
appearance,  because  his  hand  was  in  that  jx)sition,  and  the 
blood  had  spirted  from  his  heart  on  the  wall. 

Q.  Jets  of  blood  ?  A.  Yes,  sir.  It  showed  to  jny  mind  that 
he  had  been  stabbed  where  he  lay.  There  was  also  a  knife 
that  had  been  used  to  stab  him  by  whoever  had  committed  tbe 
act,  and  had  boen  left  there. 

Q.  Do  you  know  who  kept  the  key  ot  tliat  room  ?  A.  Xo, 
sir,  I  do  not.  I  rarely  ever  went  in  there  except  to  see  the 
the  clerk  in  equity  and  master,  wlio  occupied  it. 

Q.  Who  occupied  the  room  next  to  that  on  the  day  of  this 
public  meeting  ? 

Mr.  MEKRIMON.  That  was  ohjecteil  to  yesterday  and 
ruled  out. 

The  CHIEF  JUSTICE.  That  class  of  questions  was  not 
admitted. 

Mr.  BOYDEK     I  had  forgotten. 

Q.  [By  the  Chief  Justice.]  There  were  several  rooms  ou 
the  floor  f  A.  Yes,  sir,  they  were  occupied  by  different  otficers 
of  the  county. 

Q.  Was  there  a  large  gathering  that  day  f  A.  Yes,  sir,  a 
pretty  large  gathering,  I  have  seen  larger  though. 

Q.  Several  hundred  do  you  think  ?  A.  Yes,  sir,  some  hun- 
dreds, I  do  not  know  how  many. 

Q.  State  if  you  know  of  any  other  person  liaving  been 
murdered  in  that  county  ?    A.  I  have  no  knowledge. 

Q.  Do  you  know  of  any  one  that  had  been  whipped  ?    A.  I 
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t^Tily  know  from  the  fact  that  persons  who  were  bound  over 
.came  to  me  to  defend  them. 

Q.  Did  yon  see  any  of  the  bodies  of  the  persons  who  had 
been  whipped  ?  A.  No,  sir,  I  never  heard  any  complaint  of 
any  such  thing. 

Q.  Is  there  any  bill  found  against  anybody  for  the  murder 
of  Stevens?  A.  Not  to  my  knowledge.  I  think  it  due  to 
mvself  to  say  that  I  abandoned  ithe  ease  wlien  Kirk  came.  I 
informed  the  iamily  that  I  could  no  longer  appear  for  them  in 
the  case. 

Q.  Do  you  know  a  inmi  nanied% Kobbin  Jacobs?  A.  No, 
sir,  I  have  never  heard  his  name  that  I  knew  of. 

Q.  lias  there  been  any  indictment  against  anybody  for  the 
anurder  of  Kobbin  Jacobs  ?     A.  Not  to  mv  knowledge. 

Q.  Has  there  been  any  indictment  for  the  scourging  of 
colored  men  in  that  coimty  ?     A.  None  that  I  know  of 

Q.  I  do  not  suppose  that  you  are  a  member  of  any  such  or- 
ganization, but  I  desire  to  know  if  you  know  of  any  secret 
political  organization  in  the  county  of  Caswell  named  either 
the  "  Kuklux  Klan,"  the  *' White  Brotherhood,"  the  **  Con- 
stitutional Union  (ruard  "  or  the  "  Invisible  Empire  ?"  A. 
I  never  heard  of  any  of  them  except  the  Knklux  until  I  was 
arrested.  I  have  no  knowledge  of  any  of  them,  and  I  never 
heard  of  any  and  much  loss  knew  it,  except  the  Kuklux  from 
Boyd's  confession. 

Q.  You  never  heard  of  them  until  you  were  arrested  ?  A. 
Mr.  Boyd's  confession  was  the  first  I  ever  heard  except  tlie 
Kuklux. 

Q.  You  had  heard  of  the  Kuklux.  A.  Oh,  yes,  I  had  lieard 
of  them,  but  not  as  being  in  Caswell. 

Q.  I  ask  you  if  they  had  in  Caswell  to  your  knowledge 
what  were  called  vigilance  committees  ?    A.  No,  sir. 

Q.  You  know  notliing  of  them  ?     A.  No,  sir. 

Q.  You  know  of  no  attempts  under  that  name  to  chastise 
^persons  for  having  committed  offences  ?  A.  I  know  nothing  of 
Hhe  kind. 

53 
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Q.  Wliat  political  party  do  you  co-operate  witk  ?  A-  Widi. 
the  democratic  party. 

Q.  Were  there  any  other  violent  speeches  made  there  except 
Kodnett's,  in  which  very  severe  language  was  used  ?  A  Not 
particularly  towards  the  colored  race.  There  was  some  pretty 
strong  ones  against  the  republican  party,  and  I  think  I  helped 
in  that  matter  invseU*. 

Q.  i  mean  as  to  Stevens  ?  A.  No,  sir,  I  did  not  hear 
Stevens  mentioned  tlmt  I  remember  by  any  one  else. 

Jie-Direct  Kcom  huition. 
By  Mx.  Graham. 

Q.  You  were  asked  about  a  secret  organization.  Do  you 
know  of  one  known  as  the  "  Union  league?  "  A.  I  have  seen 
j)crsons  parading  who  told  me  they  Ixilonged  to  that  party. 

Q.  Composed  of  colored  men  or  were  tliere  white  men 
among  them  i  A.  I  don't  know  as  I  ever  saw  a  white  man 
among  them.     I  do  not  remember  to  have  seen  any. 

Q.  In  regard  to  murders  in  tlie  county,  I  ask  you  w^hetlier 
or  not  you  have  any  kmnvledge  of  Mr.  Stevens'*  mother  being 
murdered  and  being  found  dead  in  his  own  house  with  marks 
of  violence  upon  her  (  A.  I  have  no  knowledge  nij-self.  I  did 
not  attend  durinii:  the  iiive.:itiiration  bv  the  coroner.  He  is 
here — T>r.  Yaneev. 

Q.  You  hare  spoken  here  of  a  feeling  of  indignation  again.-t 
Stevens  ?     A.  Yes,  sir. 

Q.  State  the  nature  of  it,  whetlier  he  was  considered  as 
l)cing  instrumental  in  inllaming  the  blaeks  against  the  whites? 
A.  I  think  that  was  the  Ccnkc.  It  was  understood  that  he  had 
advised  the  negroes  to  burn  barns.  That  was  generally  under- 
stood all  over  t!ie  county,  and  that  intensified  the  feeling 
against  him. 

Q.  That  was  the  cause  of  tlie  indignation?  A.  That  was 
to  a  great  extent  the  cause  of  it. 

Q.  You  were  inquired  of  whether  you  had  known  any  in- 
dictment against  anybody  for  the  murder  of  Sterens.  State 
whether  j'ou  were  in  court  and  heard  the  solicitor  make  anjr 
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remark  on  the  subject?  A.  I  was  not  in  court  when  tlie 
prisoners  were  discharged  and  I  did  not  hear  the  solicitors 
remarks. 

JESSE  C.  GRIFFITII,  a  witness  on  behalf  of  the  Managers, 
heinff  recalled^  testified : 

Cross-Examination. 
By  Mr.  Boydex. 

Q.  It  has  been  suggested  to  ask  you  this  question.  Whetlier 
you,  the  sherili'  of  the  county^  did  not  threaten  that  if  certain 
colored  men  were  employed  by  the  white  people,  you  would 
raise  'a  company  and  burn  down  the  houses  ?  A.  No,  sir. 
Here  is  what  I.  did  say 

Mr.  BRAGG.     To  whom  and  where^ 

Mr.  BOYDEX.  The  witness  evidently  understood  what 
the  question  refers  to.  Why  should  he  not  have  an  opportu- 
nity to  answer  and  explain  wliat  he  did  say^ 

Mr.  BRAGG.  We  understand  the  rule  to  be  tliat  where  a 
witness  is  asked  if  he  made  certain  statements,  the  time  and 
place  and  to  whom  must  be  specified. 

Mr.  SMITH.  The  counsel  may  take  his  exception  when 
we  attempt  to  contradict  tlie  statement  of  tl>c  witness.  It  is 
not  admissible  to  make  the  objection  now.  When  we  come 
to  contradict  him  by  furtlier  testimony,  then  the  question  under 
the  rules  of  evidence  may  be  raised  that  we  did  not  call  the 
wij:ne&s'  attention  to  tlie  time  and  place.  But  the  witness,  from 
his  last  remark,  evidently  knows  what  we  are  seeking  to  call  out 
and  I  think  the  question  should  be  allowed. 

The  CHIEF  JUSTICE.  The  witness  says  that  he  never 
made  any  such  statements  but  he  proposes  to  tell  what  he  did 
say.     I  think  he  has  a  right  to  state  so. 

Q.  Explain  what  you  did  say  ?  A.  While  I  was  in  prison 
the  league  assembled  and  marched  around,  commanded  by  the 
officers  of  the  league,  and  in  the  presence  of  the  prisoners 
groaned  after  we  were  turned  out  and  I  got  homo.  I  was 
indignant  at  such  proceeding,  and  was  at  the  time,  and  I  wa^ 
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opposed  to,  employiog  these  leaders  who  would  treat  prisoner 
with  such  contempt^  and  I  said  I  was  one  man  that  would  go 
in  the  day  time,  not  as  any  Kuklux,  and  tear  down  the  houses 
that  any  man  would  rent  to  them. 

Q.  [By  Mr.  Merrimon.]      It  had  reference   to  the  men 
groaning  at  you  on  the  occasion  of  this  parade?     A.  Yes,  sir, 
And  to  the  officers  in  command- 
By  Mk.  Graham. 

Q.  Were  Kirk  and  his  men  there  at  the  time  ?     A.  Yes,  sir. 

Q.  And  heard  this  groaning  ?    A.  Yes,  sir. 

Q.  Did  they  interfere  in  any  way?    A.  No,  sir. 

Q.  You  did  not  see  any  attempt  to  prevent  them  i  A.  No, 
^ir. 

Q.  Or  attempt  to  make  them  ^o  away  f    A.  No,  sir. 

Q.  How  long  were  they  groaning  about  there  ?  A.  Thej 
were  parading  about  one  or  two  in  the  evenmg,  and  afterward 
they  came  around  tlie  court  house  and  groaned  at  us. 

Q.  Under  the  command  of  officers?  A.  Under  the  com- 
mand of  the  league.     I  considered  it  a  great  indignity. 

JOHN  KERR,  a  witness  called  on  hehaJf  of  the  Mana- 
gerSj  heing  duly  sworn^  testiji<2d  as  follows : 
By  Mr.  Merrimon  : 

Q.  Be  kind  enough  to  state  yoiu*  name,  your  occupation  and 
your  I'esidence  ?  A.  My  name  is  John  Kerr,  I  reside  in  the 
county  of  Caswell  and  I  am  a  lawyer  by  profession. 

Q.  State  whether  or  not  you  saw  any  armed  men  during  the 
last  year  in  Ciiswell,  if  so,  under  what  circumstances  and 
whether  these  armed  men  arrested  you,  if  so,  for  what  purpose, 
and  all  you  know  in  reference  to  your  arrest  ?  A.  On  the 
eighteenth  of  June  last,  I  saw  a  number-  of  armed  men  raardi 
into  the  town  of  Yanceyville  under  the  lead  of  a  man  whom  I 
afterward  understood  was  George  W.  Kirk.  As  they 
came  into  town  I  was  on  the  public  square  having  some 
friends  with  me.  \  was  at  home  at  the  moment  of  their  first 
^arrival.    I  come  to  the  Jfront  and  saw  them  as  they  marched 
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to  the  court  house  gate.  I  saw  but  little  of  them? 
then.  As  I  walked  out  I  saw  tliem  surrounding  the  court 
house  and  saw  sentinels  at  the  gate  and  a  flag  which  they 
bore  floating  in  the  breeze — I  had  gone  out  with  a 
view  of  going  to  hear  tlie  public  addresses  which  Gen- 
eral Leach  and  General  Scott  were  about  to  deliver,  but 
Avhen  I  saw  this  military  array  about  the  court  house,  I  returned 
and  went  to  my  residence  and  went  into  my  own  private- 
chamber  and  there  stayed  for  a  few  moments  with  my  wife. 
She  came  in  ^dtll  the  two  youngest  children — no,  not  the 
youngest,  but  two  of  our  small  children.  "While  I  was  sitting 
there  this  man  whom  I  ascertained  afterwards  to  be  Yates  came 
and  enquired  if  my  name  was  Kerr.  I  told  him  it  was.  He 
told  me  that  I  was  his  prisoner,  and  I  must  consider  myself 
under  arrest.  I  asked  him  by  what  authority ;  he  said  by 
authority  of  General  Grant  and  Governor  Ilolden.  I  went  out 
of  my  room  with  him  and  when  I  got  to  the  door  I  found 
another  man.  I  did  not  know  who  he  was,  but  as  I  walked, 
out  he  rushed  into  the  passage  of  the  house  and  seemed  to  be 
disposed  to  evil.  At  all  events,  this  man  Yates  checked  him, 
and  took  me  by  the  arm  and  walked  with  me.  I  walked  out  of 
the  door  and  went  towards  the  court  house,  and  he  carried  me 
into  the  room  which  Mr.  Hill  has  described.  There  I  found  Dr. 
Koaii,  Mr.  Neal  and  two  or  three  other  persons  who  had  been  ar- 
rested before  me.  In  a  few  moments  they  brought  in  Dr.  Yancey, 
and  then  they  brought  in  Mr.  Bowe  under  the  circumstances 
which  Mr.  Hill  has  described  here,  and  during  the  course 
of  the  evening  they  brought  in  many  others.  We  were  about 
an  hour  or  an  hour  and  a  half  in  that  room.  There  was  a  great 
deal  of  excitement  out  of  doors  under  the  windows.  I  stepped 
to  the  window  casually  without  having  any  purpose,  when  one 
of  these  soldiers  out  of  doors  raised  his  gun  and  told  me  to  get 
out  of  the  window  or  he  would  shoot*  me  down.  I  made  no 
reply ;  I  did  not  go  away  very  promptly,  but  I  did  go  towards 
Mr.  Bowe,  who  was  sitting  in  the  position  you  have  heard  indi- 
cated b J  Mr.,  Hill,. 
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Q.  What  sort  of  a  scene  was  it  ?    A.  Shortly  after  I  got 
into  the  room,  and  after  the  arrival  of  Doctor  Yancey  and 
others,  we  heard  a  noise  inside  the  court  house — a  reverbera- 
tion of  the  building,  and  I  inferred,  and  I  think  the  others 
with  me,  that  there  was  a  general  fight  up  stairs.     It  is  a  large 
edifice,  and  the  reverberation  was  very  great.     There  was  a 
noise  and  confusion,  cursing  and  ripping,  and  we  thought  tliere 
Mas  a  general  fight,  and  some  of  us  remarked  that  there  was  a 
general  fight.     In  a  few  moments  we  heard  the  voice  of  Mr. 
Bowe.    They  brought  him  in.    He  seemed  to  be  very  indignant, 
and  they  charged  him  with  having  weapons.  lie  told  them  he  had 
no  weapon.     Then  they  cursed  him  more.     lie  hurled  defiance 
at  them.     I  never  knew  a  man   to  behave  with  more  spirit. 
He  defied  them.     They  demanded  that  he  be  searched.    He 
told  them  he  had  no  weapon,  and  was  not  a  man  that  carried 
weapons.     They  made  a  search   of  him.     He  was  defiant  and 
repelled  them  I  thought  with  very  manly,  but  unhappily  ill- 
timed,  indignation  ;  and  I  wont  and  told  him  I  thought  he  had 
better  not  indulge  in  that  strain. 

Q.  Who  is  Mr.  Bow  ?  A .  As  soon  as  I  said  that,  Mr.  Bowe 
took  my  advice  and  acted  accordingly.  Mr.  Bowe  is  a  gen- 
tleman I  have  long  known ,|ho  has  been  a  magistrate  for  many 
years. 

Q.  What  is  his  probable  age  ?  A.I  think  he  is  about  sixty- 
three  according  to  my  recollection — in  fact  ho  has  told  me  80 
veiy  recently.  I  have  known  him  nearly  forty  years.  He  is 
well  known  to  us  in  the  county  of  Caswell.  He  filled  the  po- 
sition of  justice  of  the  peace  for  many  years  with  great  ac- 
ceptance before  tho  war,  and  during  the  war — no,  I  don't 
know  that  he  did  during  the  war — l>ut  after  the  war  the  con- 
federate authorities  gave  him 

Q.  Do  you  mean  the  confederate  or  federal  authorities? 
A.  The  federal  authorities  I  mean,  gave  him  an  appointment 
there  and  he  filled  an  oflSce  in  the  freedman's  bureau,  I  be- 
lieve they  called  it  for  some  time.  He  has  been  elected  one 
of  our  county  corau)issionerB  and  was  a  comraissionfr  at  the 
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time  of  hifl  arrest  and  is  now.  For  a  time  he  was  chairman  of 
the  county  court.  I  don't  suppose  that  any  man  in  the  county 
of  Caswell  has  any  more  respectaTiility  of  character  than  he. 

Q.  Is  he  a  pious  man  or  not  ? 

Mr.  SMITH.  We  object  to  that.  A.  lie  is  a  very  exem- 
plary man  and  certainly  a  member  of  tlic  church. 

Q.  Go  on  with  yom*  account?  A.  We  were  taken  to  the 
court  room  where  we  were  confined  for  four  weeks.  I  don't 
know  hardly  how  to  proceed,  I  might  consume  too  much  time. 

Q.  State  the  demeanor  of  the  troops  as  well  as  y<ju  can,  to 
the  prisoners  ?  A.  I  can  only  speak  of  their  general  demeanor. 
It  was  apparent  that  day  to  me  that  the  troops  were  under  the 
influencs  of  spirituous  liquors — that  they  were  drunk.  Tliat 
was  ray  impression.  When  I  was  under  charge  of  this  man 
Yates  I  told  him  that  the  troops  were  drunk  that  day,  and  he 
said  it  was  a  fact  that  tliey  were  drunk  when  tliey  got  thew. 
Thev  were  actin^:  as  men  usually  act  when  thev  are  imder 
influence  ot  intoxication.  When  I  went  up  in  the  room 
with  mv  fellow  prisoners,  I  was  walkin*;  a  little  out- 
side  of  the  bar  when  one  of  tlie  soldiers  accosted  me  very 
rudely  and  required  me  to  go  back  in  the  bar,  with  his  gun  in 
hand.  I  did  so.  I  do  not  know  whether  he  did  that  by  any 
order  or  not.  Thev  were  all  on  that  occasion  api>arently  under 
the  influence  of  a  hii;h  dcirree  of  excitement  auv  thev  acte^l 
with  a  rude  and  insultinir  demeanor,  very  nmch  so  indeed  bv 
the  expressions  I  heard  not  only  to  myself  but  to  others.  They 
were  angry.  Their  manner  was  of  an  angry,  rude  and  pro- 
voking character  during  that  day  except  this  man  Yates  who,  to 
me,  was  civil  and  polite,  ile  did  not  ofler  me  the  slightest  in- 
dignity and  he  did  rebuke  this  man  at  my  door.  And  when 
he  was  carrying  me  on  to  the  prison,  I  heard  him  say  in  an 
nuthoritive  tone,  "  Behave  yourself,  sir!  " — '^  quit  that,  sir  !  " — 
^  he  is  under  my  charge  " — "  behave  yourself  I ''  I  don't  know 
to  whom  he  addressed  himself  at  that  time. 

Q.  What  was  the  discipline  of  the  troops  ?  A.  There  was 
litenilly  i)o  discipline — none  whatever  that  I  coujd  see*    KviW 
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on  more  tlifln  one  occasion  said  in  my  hearing  in  Ae  conrf 
liouse  tliat  he  could  not  control  his  troops,  that  they,  were  rnKto" 
no  discipline — that  they  were  not  under  his  command.  So  far  as 
Kirk  is  concerned,  I  never  saw  the  man  nntU.  tliat  day  when 
he  came  into  the  room  at  the  time  Mr.  Bowe  was  brongfat  in, 
and  I  did  not  know  who  he  was.     t  had  occasion  to-  speak  to 
one  of  the  officers  whom  1  supposed  to  be  Burgen  as  I  had 
understood  that  Burgen  had  brought  in  some  prisoners  and  I 
said  is  this  Colonel  Burgen,  he  said  "  No,  sir,  I  am  Col.  Kirk" 
That  was  the  first  tinH3   I   learned  his  name.     He  carried 
us  up  stairs.tjiat  day.     I  don't  remember  anything  that  occurred 
especially  then,  but  repeatedly  during  our  confinement  he  come 
to  see  us,  sometimes  behaving  himself  quietly  but  frequently, 
however,  he  was  in  a  very  high  d^ree  ot  excitement  and 
anger.     On  one  occasion  he  came  up — I  suppose  it  was  the 
game  occasion  to  which  brother  H  ill  has  alluded — and  assembled 
us  all  around  him  and  he  said  he  had  received  creditable  im- 
formation  that  an  attack  would  be  made  upon  him  by  a  force 
from  Danv^ille  and  he  said  if  there  was  an  attack  he  should, 
shoot  down  the  prisoners.     I  don't  know  how  it  was,  but  I  was. 
a  sort  of  spokesman  on  that  occasion  and  I  asked  him  wliat 
reason  he  had  to  suppose  there  woidd  be  such  an  attack ;  lie 
said  he  was  erediblv  informed  of  it.     We  told  him  that  wc 
knew  nothing  oi  it  and  we  did  not  believe  tliere  was  any- 
thing of  the  sort  in  contemplation,  that  it  did  not  accord  witli 
our  wishes  for  our  friends  to  undertake  any  such  thing  for  our 
i-elease.     lie  hectored  and  bullied  a  great  deal  making  use 
of  a  great  many  ex])resj?ions  of  rudeness  and  repeating  tliat 
if  there  was  any  such  attack  he  would  cause  every  prisoner  to 
])e  shot  down.     My  recollection  is  that  I  said  '*  Really  you  can- 
"  not  feel  yourself  justified  in  having  a  parcel  of  men  who  are 
"  under  your  custody  shot  down  when  they  are  in  no  wiser 
•'*  chargeable  with    any   attempt    at  their  rescue."      I  dont 
know   the  eatact  reply  he  made  but  I  do  recall  an  expres- 
sion of  my  brother   Hill.     I  remember  he  become,^  littie 
indignent  and  he  .told  him  tlu*  "  if  thai  iii  thct  caaft— i^yaa 
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*are  going  to  do  tliat — why  then  shoot  ub  and  take  the^ 
**  reeponsibility  of  shooting  us — if  that  is  tlie  way  you  are 
^  going  to  do  take  the  responsibility  if  you  think  proper  and 
*•  put  a  parcel  of  prisoners  to  death."  That  seemed  to  soften 
him  and  he  replied  to  us  in  this  -svise ;  "  If  you  gentlemen,  or 
"  you  prisoners — I  don't  think  he  said  gentlemen — I  think 
he  avoided  every  such  plisase — "  if  you  prisoners  will  promise 
in  the  event  of  an  attack  you  will  obey  my  ordei's  and  stand 
"  where  I  tell  you  to  stand,  and  take  no  part  in  the 
•*  assault,  I  promise  you  protection."  I  told  him  we  would 
do  that — I  told  him  that  I  for  one  would  do  it  and  that  I  had 
no  hesitation  in  saying  we  would  all  do  it.  He  said  if  we 
would  do  that  he  would  give  us  protection — if  we  would  obey 
his  orders.  That  was  in  reference  to  the  assault  he  seemed 
to  anticipate  from  the  quartor  I  have  alluded  to — Danville- 
He  came  up  again  on  one  occasion — I  remember  it  very  dis- 
tinctly— and  called  us  together  and  told  us  in  a  very  insulting 
and  angry  tone  that  he  believed — this  is  his  very  language — 
'*  that  ever}'  d — d  one  of  us  knew  all  about  and  that  we  were 
every  one  of  us  concerned  in  the  killing  of  Stephens"  or 
kiieW  all  about  it.  Of  course  we  indignently  repelled  that- 
MVe  told  him  it  was  not  so.  He  remarked  that  if  we  did  not 
kill  him  we  knew  who  did  and  we  could  disclose.  That  of 
course  we  rej^elled  as  we  felt  ourselves  called  upon  to  do.  He 
repeatedly  reiterated  that  eliarge  and  that  kind  of  insult.  He 
came  into  the  room  under  excitement  such  as  I  have  already 
diescribed  and  otfered  this  sort  of  indignity  and  insult  to  us. 
By  the  Chikf  Justice. 

Q.  Was  he  drunk  ?  A.  No,  sir,  he  was  not  drunk.  I  have 
reason  to  believe  that  he  is  a  perfectly  temperate  man.  lie 
told  me  he  was,  and  I  have  seen  several  of  our  prisoners  ofier 
him  drink,  and  he  refused. 

Q.  He  is  very  passionate  ?  A.  Yes,  sir,  very  passionate*  1 
don't  think  he  is  a  drinking  man.  I  think  what  he  says  on. 
that  subject  is  perfectly  true.  He  says  ho  does  not,  and  I 
don't  believe  he  does. 
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By  Mr.  GKAHA^r,  [resnming.] 

Q.  Did  he  make  any  threats  against  the  town,  and  the 
women  and  children,  and  if  so  what  did  lie  say  to  yon?  A.  I 
was  hesitating  as  to  the  time  when  he  made  the  threat,  whether 
the  time  I  allude  to  when  Mr.  Hill  made  that  remark  or 
another  occasion  ;  but  my  impression  is  it  was  at  the  time  Mr. 
Hill  made  that  remark  that  I  have  just  rej^eated.  lie  said 
that  if  any  resistance  was  made,  or  rather  any  attempt  at  a 
rescue  was  made,  he  would  bum  the  town  and  put  every  pri- 
soner to  death,  and  with  an  oath  he  said  he  would  destroy  the 
women  and  children.  He  used  that  language,  and  as  I  under- 
stood him,  he  said  that  those  were  his  orders — that  he  ^^ 
ordered  to  do  it  if  any  attempt  at  a  rescue  was  made. 

Q.  What  became  of  you  after  that  ?  A.  I  remained  there 
about  three  weeks  I  think  in  close  confinement,  occasionally 
going  across  to  my  own  residence  under  the  charge  of  an  of- 
Hcer.  In  the  course  of  my  confinement  in  the  prison,  Kirk 
eame  one  morning  at  the  head  of  the  stairs  and  got  in  conver- 
eation  with  me.  He  was  in  good  humor  and  he  remarked 
that  he  was  in  good  humor.  He  said  he  was  a  passionate 
man  and  subject  to  excitement,  and  in  the  course  of  this  con- 
versation with  him,  to  which  I  now  refer,  he  said  that  he  was 
dijf^posed  to  treat  me  inuch  better  than  his  orders  allowed  liim 
to  do.  He  said,  '*  1  am  allowing  you  more  pri^^leges  and 
"  treating  you  with  greater  indulgence  than  I  am  authorized 
"  by  my  orders  to  do.'^  Tiiat  he  repeated  to  me  several 
times.  Then  he  took  me  into  a  window  on  one  occasion 
and  remarked  lo  me  in  ahnost  the  identical  tenns  that  I 
liave  repeated,  that  he  was  disposed  to  grant  to  me  in- 
dulgence or  some  such  phrase  **  beyond  his  ordera."  He 
said  **I  am  a  married  man,  sir,  I  have  a  wife  and  three 
"  children.  I  have  learned  vour  situation.  You  have  a  family 
"  of  small  children.  I  am  not  this  savage  brute  you  have  heard 
"  me  represented,  and  I  know  how  to  sjinpathise  with  a  p;cn- 
"  tleman  in  your  situation.""  He  made  that  remark  to  me  and 
then  repeated  that  he  was  showing  me  an  indulgence  that  his 
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orders  did  not  justify,  and  that  he  hoped,  if  I  was  ever  called 
upon,  I  would  do  him  justice  in  regard  to  that.  I  told  him 
certainly  I  would  do  it,  that  if  I  had  an  opportunity,  or  ever 
•was  called  upon,  I  should  do  him  justice  to  say  he  had  treated 
tne  with  courtesy.  And  he  never  did  do  any  discourteous  act 
to  me  individually,  although  I,  of  course,  was  Included  among 
all  the  other  prisoners  in  the  general  insults  and  outbursts  of 
passion  and  offensive  utterances  which  he  indulged  in  at  times. 
But  to  myself,  individually,  he  never  did  offer  an  insulting  ex- 
pression that  I  am  aware  of.  lie  said  there  was  no  charge 
against  me — that  he  had  never  heard  any  charge  against  me — 
that  he  had  arrested  me  because  he  was  commanded  to  do  it, 
but  that  he  knew  no  charge  against  me  in  any  respect. 

Q.  State  whether  he  said  anything,  if  so,  wliat,  about  the 
manner  in  which  the  prisoners  were  to  be  disposed  of?  A. 
He  repeatedly  said  that  they  were  to  be  tried  by  a  court 
martial,  and  he  often  told  us  the  dav  on  which  thev  were  to 
AiTive.  He  said  frequently  that  thoy  were  expected  at  Yancey- 
ville — I  forget  now  the  dates,  but  he  indicated  them. 

Q.  Who  was  to  arrive  ?  A.  The  court  martial.  He  said 
that  he  had  sent  the  ambulance  on  more  than  one  occasion  to 
meet  them  at  the  depot  known  as  llntlin's  de])ot,  but  ho  was 
disappointed.  I  heard  him  express  disap])ointment  at  their 
not  coming.  He  said  on  more  than  one  occasion  he  exi)ectod 
the  court^ — that  it  had  been  promised  \^  that  he  been  disap- 
pointed repeatedly,  and  he  seemed  to  very  impatient  about  it. 

Q.  State  whether  you  were  taken  from  that  place,  and  if  so 
to  where  ?  A.  I  was.  The  week  before  the  prisoners  were 
taken  to  Alamance  I  was  paroled  by  Kirk.  Doctor  Koan,  Mr. 
Neill,  Mr.  Jones,  Mr.  Bowe,  myself  and  j^erhaps  some  others — 
I  don't  remember  just  now — were  paroled  and  we  were  per- 
mitted to  stay  at  our  homes  and  to  report  daily.  When  they  left 
for  Alamance  the  prisoners  were  carried  back.  I  did  not  leave 
home  with  the  prisoners  but  I  letTb  the  next  day.  They  left  on 
Saturday — I  forget  the  day  of  the  month,  but  some  day  in 
August,  and  I  left  on  the  next  day,  Sunday,  and  came  over  to  Ala-» 
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mance  by  a  private  conveyance  in  company  witli  another  fellow 
prisoner  who  had  been  paroled  like'  myself.    We  came  to  Kirk 
and  reported  to  him*  at  the  Shops  and  he  continued  to  let  me 
go  at  large  on  parole.     The  other  pv&onens  remained  at  the 
Shops  a  short  time  aild  then  he  required  us  to  report  to  him  it 
the  town  of  Graham  which  we  (fid  and  we  remained  there 
mitil  it  was  made  known  to  us  that  Ire  were  to  oome  to  Eal 
eigh.    Then  we  were  all  summoned  up  to  the  court  house  on 
one  occasion  and  I  found  this  man  Btirgen  there  who  called 
over  a  list  that    he   had  in    his  hafid   in   which  my   name 
was  among  others,   and  any  in  that  list  were  to  come  to 
Raleigh  that  day.     "We  went  to  the  depot,  got  into  a  coach  and 
came  on  to  Raleigh  arriving  here  about  three  o'clock  in  the 
afternoon  where  wc  were  transferred  by  Burgen  to  the  custodj 
©f  Judge  Clarke. 

Q.  Colonel  Clark  ?  A.  Yes,  sir— then  acting  as  colonel— 
against  the  angry  protest  of  colonel  Burgen  who  cursed  Clarke 
and  Ilolden  and  the  whole  concern  on  the  occasion.  Colonel 
Clarke  took  us  unto  the  rail  road  depot  and  told  us  be  seated. 
"We  took  our  seats  all  around  and  he  made  us  a  very  handsome 
speech  explaining  hosv  painful  it  was  to  hold  us  prisoners  and 
how  kindly  and  courteous  he  intended  to  treat  us,  but  he  said 
if  you  gentlemen  attempt  to  escape — at  that  point  my  friend 
Ilill  interrupted  him  and  m\d  "Escape  sir,  all  you  soldiers 
could  not  drive  us  from  here."  I  told  Hill  to  sit  down  and 
Mr.  Hill  did  sit  down,  when  Clark  replaced  his  right  foot  in 
the  hollow  of  his  left  and  aj^ain  said,  "  If  there  is  any  attempt 
^  to  esca,pe" — when  Mr.  Hill  again  said  "There  is  no  escape 
"  from  here — you  cannot  drive  us  away."  We  then  got  into 
an,  omnibus  and  he  told  us  to  go  with  Major  Miller  who  took 
us  to  the  Iliitchings  house  and  treated  us  with  great  civilitv,, 
as  did  all  the  subordinates.  They  wete  specijilly  polite  to  us,  and; 
Major  Miller  particularly  so,  and  all  the  persons  connected  widi 
the  military  here  at  this  place  were.  I  never  saw  men  who* 
acquitted  themselves  with  more  propriety  than  they  did  under 
the  cireumstances.     Clarke,  Miller  and  tlie  other  officer — ^I  for- 
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^t  his  name,  but  he  was  equally  civil  and  equally  polite,  and 
so  were  all  the  subordinates,  every  one  of  them.  I  remained 
there  only  a  very  short  time.  By  the  kindness  and  hospitality 
•x)f  Major  Jones,  of  this  city,  I  was  taken  to  his  private  residence 
on  Friday  or  Sa?urday  morning,  I  forget  which ;  I  think  we 
came  on  Thursday.  I  forget  what  day  it  was  I  was  discharged, 
but  my  discharge  bore  the  signature  of  Judge  Dick.  I  was 
carried  before  his  honor,  Judge  Pearson,  and  was  informed  at 
the  time  there  was  no  charge  and  no  evidence  against  me. 

Q.  How  long  were  you  imprisoned?  A.  Five  weeks,  I 
think. 

Q.  State  whether  you  remember  the  day  on  which  it  was 
alleged  John  W.  Stevens  was  killed,  and  if  so,  whether  there 
were  any  strangers  about  the  court  house,  and  whether  there 
was  any  one  of  them  you  took  to  be  Burgen  or  the  man  you 
afterwards  learned  was  Burgen  ?  A.  The  day  on  which  John 
W.  Stevens  was  killed  was,  I  think,  on  the  4th  of  May.  My 
memory  has  been  recently  refreshed  in  regard  to  that  point.  It 
was  a  day  to  be  remembered  by  the  fiict  that  it  was  appointed  to 
hold  a  public  meeting  of  the  democratic  pai'ty  to  nominate  their 
candidates.  That  meeting  took  place  at  the  court  house,  and 
was  a  meeting  that  was  pretty  largely  attended  by  the  citizens 
of  the  county.  I  am  not  able  to  say  there  were  strangers  in 
the  town  that  day  or  not.  I  did  not  see  them,  I  only  heard  it. 
It  was  told  to  me  that  there  was  strangers.  I  have  no  recol- 
lection of  seeing  anybody  in  the  village  except  citizens  of  the 
county. 

Q.  State  whether  at  any  time  you  were  present  in  court 
when  any  person  was  called  upon  or  bound  over  to  answer  for 
having  killed  Stevens,  and  if  so  what  was  said  in  that  respect  ? 
A.  At  our  last  tenn  of  the  court,  when  the  tenn  was  pretty 
well  along — the  judge  left  pretty  early  in  the  term,  I  think  oa 
a  "Wednesday  of  the  first  week — the  attention  of  the  court  was 
called  to  the  casfe  of  the  State  against  Felix  Eoan,  Frank  Wylie 
.and  James  Mitchell,  who  had  been  bound  over  by  his  honor, 
'Judge  Pearson,  to  appear  at  that  term  of  the  superior  court,  to 
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answer  to  the  charge  of  the  state  against  them  feir  the  mittdeif 
of  John  W.  Stevens.    My  brethren  Watts  &  Withers  were  of 
counsel  for  these  gentlemen.    In  my  presence^  in  the  court,  Mr. 
Bulla,  the  solicitor  for  the  state^  arose  and  made  a  statement 
in  substance,  as  follows :  tliat  he  had  not  sent  in  a  bill  in  this 
case,  that  he  had  examined  the  testimony,  and  from  the  exami- 
nation he  had  made,  lie  had  no  hesitation  in  saying  that  no 
grand  jury  would  find  a  bill  upon  such  testimony,  and  that  he 
should  not  send  in  a  bill  upon  any  testimony  that  he  knew  of 
or  was  able  to  command.    That  is  the  substance  of  this  state- 
ment in  court.    Upon  that  my  brother  Watts  moved  that  the 
defendants  be  discharged,  and  they  were  promptly  discharged 
by  tlie  court.    Mr.  Bulla's  statement  wasy  that  he  had  examined 
the  evidence,  and  that  he  did  not  think  it  was  sufficient  to  jus- 
tify a  bill,  and  that  he  had  not  drawn  any. 

Q.  Was  there  any  proposition  made  to  rebind  these  parties  ? 
A.  Not  these  parties  to  my  knowledge.  There  was  no  propo- 
sition to  rebind  them — no  motion  of  that  sort. 

Q.  Were  they  discharged  ?    A.  Yes,  sir* 

Q.  By  whom?    A.  By  Judge  Tourgee. 

Q.  AVhat  is  the  politics  of  Judge  Tourgee  and  Mr.  Bulla .^ 
A.  They  are  both  well  known  members  ofthe  republican  party. 
Judge  Tourgee  has  tukeu  a  prominent  part  as  a  politician  and 
has  made  speeches  repeatedly  in  that  country  as  well  as  other 
portions  of  the  state,  leaving  no  ground  to  doubt  as  to  hij? 
party  affinities.  Mr.  Bulla  I  know  to  be  a  member  of  that 
party  from  frequent  conversations  with  him. 

Q.  Had  you  a  general  acquaintance  among  the  people  of 
Caswell  county  in  the  year  1870 1    A.  Yes,  sir. 

Q.  And  for  how  long  before  that  ?  A.  Thirty-nine  years 
I  have  lived  in  the  county. 

Q.  Do  you  know  many  colored  people  ?  A.  I  suppose  I 
know  as  many  as  anybody  else  of  my  age. 

Q.  State  tlic  relation  existing  between  the  colored  people 
and  the  whites  in  that  county  during  the  year  1870  or  anj^ 
time  before  that  l    A.  It  wa«  generally  vexy  kindly  iiui^ed. 


Q.  Was  there  any  hostile  feeling  existing  between  the  two 
taces?  A.  No,  sir,  in  general  tliere  was  no  feeltng  of  that 
sort.  There  are  some  individuals  against  whom  some  chaiges 
of  hostility  were  averred.  But  in  general  the  feeling  between 
tlie  two  races  was  a  kindly  one.  They  are  employed  as  heuse 
servants  and  field  servants  and  renters  and  joint  fanners  with 
the  white  people  in  the  county 

Q.  State  if  you  know  of  any  insubordination  to  legal  author- 
ity in  your  county  f  A.I  don't  believe  there  is  a  more  law- 
abiding  community  in  the  world,  and  never  has  been.  I  have 
never  in  my  life  known  any  commimity  more  uniformly  sub- 
missive to  the  constituted  authorities.  That  has  always  been 
my  impression  and  I  liave  no  reason  to  modify  that  opinion  ot 
late. 

Q.  State  whether  you  know  of  any  outrage  in  your  county 
since  the  killing  of  Stevens  ?     A.  I  know  of  none. 

Q.  State  whether  there  were  any  federal  troops  at  any  time 
in  the  county  of  Caswell  ?  A.  The  same  week,  or  the  week 
before  the  arrival  of  these  Kirk  forces,  we  hiid  a  federal  com- 
l>any  there  numbering  eighty  or  ninety  persons,  under  the  com- 
mand of  Major  Ilodney  and  Captain  Fields. 

Q.  Do  you  know  whether  at  any  time  these  troops  wei*e 
called  upon  to  aid  the  civil  authorities  f  A.  Xever  to  my 
knowledge. 

Q.  Do  you  know  what  they  were  there  for  i  A.  They  were 
there,  as  they  informed  me,  to  aid  the  civil  authorities — to 
tender  any  aid  that  might  be  necessary  to  the  civil  autliorities. 

Q.  How  long  did  you  say  they  were  there  belore  Kirk  ar 
rived  i  A.  I  think  about  eight  or  ten  days.  I  am  not  accu- 
rate. I  heard  some  gentlemen  say  that  they  were  there  about 
a  week. 

Q.  How  long  did  they  stay  there  ?  A.  They  remained  there 
until  the  first  of  October,  a  portion  of  them.  A  part  of  them 
letl  a  short  time  afler  Kirk's  troops  left  but  another  company 
remained  longer.  They  then  came  to  this  city  and  are  herit 
low. 
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Q.  State  if  yon  know  whether  any  action  was  taken  ift 
reference  to  the  death  of  Mr.  Stevens  and  if  so  how  soon  after 
and  what  was  done  ?  A.  The  death  of  Stevens,  as  you  have 
heard  described,  became  known  in  the  village  early  Sundaj 
morning.  Shortly  after  breakfast  I  walked  out  across  from  my 
residence  to  the  store  house  of  McKee  &  Harrison  and  just  in 
front  I  found  Doctor  Yancey  the  coronor.  It  was  an  early 
hour ;  he  said  he  had  come  up  for  the  purpose  of  taking  steps  to 
investigate  the  death  of  Mr.  Stevens,  and  according  to  my 
recollection  he  commenced  immediately  to  summon  a  juiy  and 
did  siunmons  the  jury  and  went  into  the  court  house  with  it 
I  did  not  go  in  with  him.  lie  commenced  the  investigation, 
OLTid  after  they  got  through  with  the  inquisition  upon  the  body 
itself  they  went  into  the  court  room  above  to  hear  the  testi- 
mony of  witnesses.  I  went  up  there  myself.  I  s?aid  there  for 
.some  time.  I  heard  the  examination  of  the  witnesses.  I  think 
that  the  coronor  of  the  county  acted  with  a  promptness  becom- 
ing his  official  obligation.     There  was  no  delay  about  it. 

Q.  Did  the  people  ofthe  county  take  any  action?  A.  Ameet- 
ing  was  called  the  next  day — Monday  I  think — of  the  citizens 
in  and  about  Yanceyville.  We  got  up  a  pretty  good  meeting 
and  it  was  attended  by  some  of  our  most  respectable  citizens. 
I  remember  the  late  lamented  Colonel  Brown  was  present  and 
we  adopted  resolutions  which  he  advocated  as  well  as  myself, 
.and  which  were  published  to  the  Avorld  expressing  our  abho^ 
ance  ot  such  a  deed  in  our  community  and  declared  ourselves 
utterly  opposed  to  all  &uch  violations  of  law  and  of  all  secret 
.political  organizations  Avhether  called  by  one  name  or  the  other. 
At  the  time,  we  supposed  his  death  might  possibly  have 
resulted  from  some  of  these  organizations  and  we  denounced 
.theln.  I  did  it  myself  with  great  sincerity  and  I  think  Colonel 
Erown  did  with  great  sincerity. 

Q.  Were  the  proceedings  of  that  meeting  given  to  the 
-world  ?  A.  Yes,  sir,  they  were  published  in  the  ^Sentinel  here 
and  given  to  the  world  at  large,  and  they  were  aft^rwardfl  no^ 
ticed  in  the  Standard  accordingtto  my  recollection. 


TRIAL  OF  WILLIAM   W.    HOLDEX.  729 

Q.  If  there  is  any  other  matter,  we  have  not  touched  upon 
you  we  are  at  liberty  to  state  it  ?  A.  I  don't  remember  any- 
thing specially. 

Cross-Exam  In  ed. 
By  Mk.  Smitu. 

Q.  Were  you  at  tlie  political  meeting  the  day  before  Stevens 
was  found  murdered  ?  A.  Yes,  sir,  I  su])pose  I  was  a  sort  of 
leader  in  the  meeting. 

Q.  Didjyou  see  him  in  that  meeting?  A.  I  did.  I  saw  him 
sittinir  in  tlie  court  room  amoni'  tlie  audience. 

Q.  Did  you  notice  when  lie  left  i     A.  I  did  not. 

Q.  Do  you  know  whether  during  the  meeting  attention  was 
called  to  him  by  the  speeches  of  any  one  of  the  speakers? 
A.  I  remember  this :  there  was  an  allusion  made  to  hiin  by 
nobody,  except  Mr.  Ilodnett,  his  late  colleague  in  the  legisla-  * 
ture.  Mr.  Ilodnett  had  been  re-nominated  on  this  occasion,  and 
he  made  an  address  to  the  ])Cople  accepting  the  nomination, 
and  in  the  course  of  his  remarks  he  held  in  his  hand  a 
report  of  the  auditor  and  ho  called  attention  to  the  fact 
that  Mr.  Stevens,  his  colleague — a  representative  of  the 
the  people  of  the  county  of  Caswell,  in  addition  to  the  seven 
dollars  a  day  (which  he  put  forth  with  some  emphasis) — had 
received — I  forget  what  amount — a  sum  out  of  the  public 
treasury;  and  then,  said  he,  my  fellow  citizens,  "What  do  you 
'*  reckon  that  money  was  paid  to  him  for  i " — I  am  giving  the 
substance  of  liis  remarks  and  I  think  I  can  almost  repeat  what 
he  said — "  What  do  you  suppose  that  money  was  paid  to  him 
"  for  ?  It  was  tor  acting  the  spy  upon  you,  the  man  whom  you 
''  have  honored  with  your  confidence  by  electing  him  to  the 
"  senate — he  has  received  this  money  as  his  re\vard  as  a  spy 
*'  upon  you  in  addition  to  his  pay  as  your  representative." 

Q.  Was  Stevens  there  at  the  time  ?  A.  My  impression  is 
he  was.  I  cannot  be  mistaken — \  think  he  occupied  his  posi- 
tion. 

Q.  Was  attention  directed  to  him?  A.  I  noticed  one  or  two 
persons  turn  their  eyes  upon  liFfh — ^yes,  more  than  one  or  two — 

U 
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just  as  Mr.  Hodnett  said  that;  and  I  also  remember,  wMcL  T 
should  not  have  done  had  it  not  heen  unusual  and  provoked  a 
smile,  that  somebody  groaned.     That  was  the  only  demonstra- 
tion I  remember.     I  noticed  that  the  eyes  of  the   audience 
tiimed  pretty  generally  toward  him. 

Q.-  Was  there  any  indignation  or  anger  manifested  by  the 
audience  ?     A.  No,  sir,  none  but  what  I  have  stated. 

Q.  Wrs  there  any  indignation  or  anger  manifested  by  any- 
thing they  said  or  did?  A.  The  only  demonstration  was  the 
turning  of  the  eyes  of  the  assembly  generally  to  him  and 
somebody  groaned. 

Q.  At  what  period  of  the  meeting  mas  that  ?  A.  That 
must  have  been  very  late  in  the  afternoon.  In  the  first  place, 
we  met  in' the  forenoon  and  it  became  necessary  to  appoint 
a  committee  and  then  to  have  the  action  of  that  committee 
before  any  thing  further  was  done  and  we  adjourned  until  af- 
ter dinner.  Then  we  came  in  again  and  there  were  three 
speeches  made  before  Mr.  Hodnett  spoke.  We  came  in  about 
2  o'clock^  after  dinner  and  the  repoit  of  the  committee  was 
read.  I  made  a  speech  myself  and  then  others  spoke.  I  do 
npt  know  whit  time  it  wa,s  when  Mr.  Hodnett  spoke  but  it 
was  pretty  late. 

Q.  Not  long  befove  the  meeting  broke  up?  A.  Not  very 
long  I  take  it. 

Q.  You  did  not  see  how  soon  aiier.tliat  Stevens  left  ?  A  1 
did  not. 

Q.  Did  yon  see  anybody  go  nj)  to  luiu*  and  speak  to  him  as 
he  went  out  ?  A.  I  did  not,  because  I  did  not  see  him  as  lie 
w^nt  out. 

Q.  Did  you  see  him  any  more  after  that  time  ?     A.  I  did  not. 

Q.  Do  you  know  whether  he  w<is  missing  soon  after  the 
rateeting brpke  up  ?  A.  The  first  I  lieaid  of  his  being  niissing 
was  afler  night. 

Q.  Were  persons  seareWmg  and  enquiring  after  hhn  in  the 
neighborhood  of  ^he  ^'OTirt  hoiise  i ,  A^  All  I  know  is  that  about 
8  q'^IqcJc  that  ;night  at  hpme-r-:— , 
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Q.  Tliat  would  be  tlie  month  of  May.    A.  Yes,  air. 

Q.  It  would  be  dark?  A..  A  little iitter  dark.  It  Avas  after 
supper,  between  eight  and  nine  o'clock. 

Q.  The  sun  sets  about  seven  in  that  month  ?  A.  After  dark 
I  was  sitting  with  my  wife  on  the  front  portico  when  Doctor 
Roan  came  to  me  and  hallooed,  accompanied  by  a  gentleman, 
now  here,  Mr.  Stevens'  brother 

Q.  What  was  the  first  you  had  heard  about  it  ?  A.  That  was 
the  first  I  heard  of  it. 

Q.  How. long  after  he  was  found  the  next  morning  did  you 
know  of  it?  A.  I  rose  early  usually  at  home  unless,  kept  up 
the  night  before  by  some  engagement.  I  believe  I  rose  that 
morning  as  usual  and  one  of  my  servants  came  and  told  hie 
that  Mr.  Stevens  was  found  dead.  That  was  the  first  I  heard 
of  it. 

Q.  Was  there  a  large  crowd  of  persons  ar.  und  the  court 
house  the  day  he  disajipeared  and  up  to  the  night  of  that  day  ? 
A.  Tliere  was  a  public  meeting  and  it  was  pretty  late  before 
the  people  disi^rsed. 

Q.  AVere  jx^rsons  pjissing  around  all  over  the  j)remi6cs  while 
the  meeting  was  in  progress  {    A.  Yes,  sir. 

Q.  And  it  progressed  until  nearly  night  ?     A.  Until  ^  late  ^ 
hour  in  the  atternoon. . 

Q.  The  court  house  square  is  in  the  centre  of  .the  town  ?    A.  . 
Yes,  sir. 

Q.  There  arc  houses  all  around,  it  ?  A. .  Yes^  sir,  housies  sur- 
rounding it  on  all  sides.  . 

Q.  Did  you  see  Steven^'  body?    jV.  Yes,  sir. 

(J.  Before  it  was  disturbed  ? .  A.  I  did  not  sec  it  until  it  had 
been  removed. 

Q.  The  body  had  been  removed  from  the  position  in  which 
it  was  found  ?  A.  It  was  in  the  room.  It  was  found  on  a  pile 
of  wood.    When  I  saw  it  it  was  laid  out. 

Q.  Was  the  rope  around  his  neck?  A.  No,  sir,  there  was 
no  rope  when  I  saw  it.  I  did  not  go  into  tlie  room  while  the 
jury  was  tBere. 

Q.  Did  Stevens  live  in  that  town  ?    A.  Yes,  sir*  . 
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Q.  How  near  the  court  lious^?  A.  I  suppose — I  do  not 
know — about  350  yards  from  the  court  house. 

Q.  [By  Mr.  Manager  Sparrow.]  How  many  squares  ?  A. 
You  can't  estimate  it  that  way,  the  place  is  not  laid  out  in 
squares,  but  he  lived  perhaps  four  or  five  hundred  yards  from 
the  court  house. 

Q.  Was  he  a  candidate  at  that  time  lor  any  public  office  ? 
A.  I  do  not  knoM', 

Q.  It  was  not  understood  then  whether  he  was  or  not  ?  A. 
I  did  not  understand  it. 

Q.  Did  he  hold  a  public  office  at  that  time  ?  A.  He  was  a 
justice  of  the  peace. 

Q.  Was  he  a  niember  of  the  legislature  ?  A.  Yes,  sir,  lie 
was  a  senator,  he  had  been  a  senator  trom  Caswell  county  in 
the  legislature. 

Q.  Has  any  one  been  punished  for  the  homicide  ?  A.  Yes, 
sir,  it  seems  to  me  that  a  good  many  of  us  have 

Q.  Xo  one  has  been  punished  for  committing  the  crimed 
A.  There  has  been  no  trial  of  any  individual.  No  person  has 
been  specifically  charged  and  indicted  for  the  crime  tliat  I 
know  of. 

Q.  Do  von  know  of  anv  other  cases  ot  homicide  in  that  couutv 
that  have  not  been  punished  within  the  last  twelve  or  eighteen 
months  ?     A.  I  do  not. 

Q.  You  know  of  no  person  who  has  been  scourged  or  wliip- 
ped  ?  A.  I  know  of  no  such  instances,  unless  you  desire  to 
know  what  I  have  heaixl. 

Q.  You  state  that  Kirk  always  treated  you  personally  with 
proper  courtesy  ?     A.  He  did. 

Q.  Except  as  you  were  included  in  the  general  denunciation ' 
A.  Yes,  sir. 

Q.  What  was  his  personal  conduct  towards  the  prisoners 
generally — I  don't  speak  of  those  cases  where  he  was  angrji 
A.  Towards  me  it  was  respectftd. 

Q.  Was  it  not  so  towards  the  others  ?  A.  I  have  no  obser- 
vation particularly  to  make  in  that  regard. 
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Q.  I  speak  outside  of  these  cases  when  he  was  in  a  passion  ? 
A.  So  iar  as  my  observation  went,  when  he  came  into  our 
presence  he  was  respectful  to  them  as  well  as  myself. 

Q.  Yon  were  allowed  to  go  on  parole  ?    A.  Yes,  sir. 

Q.  When  he  stated  to  you  that  lie  was  giving  you  privileges 
beyond  his  orders  he  referred  to  allowing  you  to  go  on  parole  ( 
A.  I  did  not  understand  him  to  mean  that  exclusively. 

Q.  Wasn't  that  what  he  said*,  that  allowing  you  to  go  on 
parole  was  in  disobedience  to  his  orders?  A.  He  said  repeat- 
edly that  he  was  giving  me  privileges  in  contravertion  of  his 
orders — that  he  was  giving  me  indulgence  that  his  orders  would 
not  justify. 

Q.  Was  not  that  what  he  referred  to,  allowing  you  to  go  on 
parole  was  in  disobedience  of  his  order?  A.  I  did  not  so  un- 
derstand it.  I  understood  him  to  say  that  the  granting  of 
parole  was  contrary  to  orders ;  and,  as  I  understood  him,  his 
general  courtesj'  and  bearing  was  contrary  to  orders — not  con- 
trary to  orders — his  language  was  that  it  "  exceeded  his  orders.'' 

Q.  You  do  not  mean  to  say  that  he  said  that  his  personally 
gentlemanly  conduct  to  you  was  against  his  orders?  A.  As  to 
his  personally  gentlemanly  conduct  to  mc,  I  understood  him  to 
say  that  these  courtesies  that  we  had  received  at  his  hands  were 
beyond  what  his  orders  justified,  in  other  words,  the  sum  and 
substance  of  his  remark  Avas  that  in  the  strict  discharge  of  his 
duty  he  would  have  been  much  more  rigid  than  he  was.  That 
is  what  I  understood  him  to  mean. 

Q.  Do  I  undei"stand  you  to  say  that  when  he  spoke  about 
being  attacked,  and  said  if  he  was  attacked  he  would  burn  the 
houses  and  destroy  the  women  and  children,  he  would  do  that 
by  the  orders  of  any  one?  A.  I  have  revolved  that  over  and 
over  again.  I  dislike  exceedingly  to  say  that  unless  I  am  sure. 
It  is  my  impression  that  he  said  he  was  acting  under  orders  to 
do  that.  I  have  canvassed  that  matter  a  good  deal,  and  my 
own  impression  is  the  same  as  that  of  all  the  other  gentlemen. 
If  I  had  not  have  been  supported  by  their  recollection  I  should 
doubt  my  owti  conclusions. 
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Q.  Let  me  call  your  attention  to  a  circumBtance.    lie  prefli- 

<;ated  that  statement,  you  say,  upon  the  idea  that  an  attack  wag 

-al)out  to  be  made.     How  could  he  have  had  anv  orders  to  that 

effect,  when  he  had  but  a  little  while  before  got  notice  that  there 

would  be  an  attempt  to  rescue  you  and  attack  his  men?     A. 

'  The  remark  was,  it  there  was  any  attempt  to  rescue. 

Q.  It  was  a  general  order?    A.  Yes,  sir,  that  upon  any  at- 
•  tempt  to  rescue  he  would  destroy  the  women  and  children, 
burn  the  town  and  put  the  prisoners  to  death. 

Q.  But^hc  was  not  in  the  town  all  the  time,  he  was  in  the 
country  a  portion.  The  orders  you  speak  of  were  confined  to 
his  conduct  wlicn  in  town?  A.  I  am  simply  giving  you  what 
he  said — his  language. 

Mr.  MERRIMON.  I  insist  that  the  counsel  shall  not  argue 
the  matter  with  the  witness. 

Q.  Do  you  know  any  combinations  in  the  county  of  Cas- 
'well  to  put  down  wages  ?  A.  Oh,  no,  sir.  I  desire  to  make 
-^one  remark  about  that  declaration  of  Kirk's.  His  manner  is 
perfect  in  my  memory  and'I  will  state  how  he  explained  him- 
.  self  as  I  remember  it  at  the  time  he  spoke  of  burning  the 
town.  He  said  with  considerable  anger  that  "  If  any  attempt 
**  was  made  to  rescue,  his  orders  '^ — he  put  that  word  in — "  were 
**  to  shoot  down  the  prisoners'."  Then  he  went  on  in  the  same 
connection  to  say  "  And  I  will  burn  the  town  down  and  do- 
^'  stroy  the  women  and  children.'' 

Q.  He  did  not  say  tliis  otlier  part  was  his  orders  i  A.  The 
utterance  was  all  in  the  same  connection. 

Q.  I  understood  you  to  say   that   he  made  the  declaration,  a 
moment  afterward,  that  if  you  would  all  be  quiet  you   should 
be  protected  even  if  you  were  attacked?     A.  Yes,  sir,  if  we 
^  would  obey  his  orders. 

X^.  Inunediately  after  making  this  other  statement  ?  A.  Yes, 
sir,  in  the  same  connection. 

(J.  You  say  you  know  of  no  combination  to  put  down  the 
^  price  of  labor  {     A.  Certainly  not. 

Q.  Dx)  you  know  whether. there  were  any  of  Sto^.ens'  £miilf 
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sent  befoi-e  the  grand  jury  by  the  solicitor  at  the  time  he  made 
the  declaration  ?    A.  I  don't  know  whom  he  sent. 

Q.  Did  he  send  any  witness  at  all  ?    A.  I  don't  know. 

Q.  Yon  do  not  know  whether  any  of  the  family  of  Stevens 
were  before  the  grand  jury  or  not  ?    A.  I  do  not. 

Q.  How  many  are  there  in  the  family  of  Stevens?  A.  He 
left  a  wife  and  two  children. 

Q.  How  old  are  his  children?  A.  There  is  a  little  girl,  I 
suppose,  of  eight  years,  and'  the  other  is  an  iiifiint  at  the  breast. 

Q.  Is  there  any  other  member  of  his  iamily  ?  A.  He  has  a 
brother  Henrv  there.  I  don't  know  whether  he  lives  with  his 
other  brother  or  not. 

Q.  Stevens  had  two  brothers?     A.  Yes,  sir. 

Q.  They  live  in  that  town  I  A.  Ilis  brother  Thomas  lives 
next  door  neiufhbor  to  Stevens'  familv.  Henry  is  an  unmarried 
man  and  I  don't  -know  whether  he  lives  with  his  brother's 
widow  or  with  Thomas. 

Q.  You  stated  in  some  part  of  your  testimony  that  it  was 
said  you  were  arrested  by  the  authority  of  the  United  States  ? 
A.  Tliis  man  Yates  told  me  tliat  wlien  he  arrested  me. 

Q.  By  the  authority  of  the  president  of  the  United  States 
and  the  governor  ?  A.  I  asked  liiiri  by  what  authority  I  was 
arrested  and  he  said  ""  1)V  anthoritv  of  President  Grant  and 
*'  Governorllolden." 

-Q.  Were  there  United  States  troops  there  at  the  time? 
A.  Yes,  ^ir,  I  think  so. 

Q.  As  well  as  these  state  soldiers  ?     A.  Yes,  sir. 

'JieAJross  E'xam  In  at  imi . 
By  Mr.  Mkkkimon. 

Q.  State  if,  at  any  time,  John  W.  Stevens  was  a  client  of 
yours?  A.  He  was  repeatedly,  and  was  at  the  time  of  his 
death.     I  was  engaged  with  Mr.   Hill  as  his  counsel. 

Q.  State  if  you  know  anything  about  the  death  ol  his  mother  ? 

A.  I  know  nothing  except  common  report. 

Mr.  SMITH.     That  certainlv  is  new  matter. 

t/ 

Mr.  MEKRIMOX.    We    propose  to   show  that  Stevens, 
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mother  was  found  with  her  throat  cut  in  his  house  only  a  short 
time  betore. 

The  WITNESS.  Doctor  Yancey  the  coroner  is  here,  who 
can  clearly  state  the  facts  in  reference  to  that.  I  know  nothing 
about  that,  except  mere  rumor. 

Senator  LATHAM  offered  the  following  order : 

Ordered^  That  the  order  that  this  court  adjourn  each  day  at 
one  and  a  half  o'clock,  p.  m.  to  three  o'clock,  p.  m.,  and  remain 
in  session  until  five  o'clock,  p.  m.  be  rescinded,  and  that  the 
sitting  of  the  court  be  as  it  was  before  the  adoption  of  said 
order. 

The  CHIEF  JUSTICE  put  the  question  on  the  adoption  of 
the  order  of  Senator  Latham  and  it  was  decided  in  the  affirmative^ 

WILLIAM  B.  BO  WE,  a  ivitness  called  an  behalf  of  the 
Managers,  heing  duly  sworn,  testified  as  follows : 
By  Mr.  Merrimon. 

Q.  State  your  name,  age,  place  of  residence  and  business? 
A.  My  name  is  William  B.  Bowe,  I  live  in  the  county  of 
Caswell  near  the  county  seat.  My  age  is  63  last  Wednesday, 
and  my  occupation  is  that  of  a  farmer. 

Q.  State  whether,  at  any  time  during  the  year  1870,  you 
saw  any  armed  men  in  the  county  of  Caswell,  and  if  so  state 
under  what  circumstances — whether  they  did  anything  to  yoii, 
and  if  so,  what  %  A.  On  the  18th  July,  the  candidates  of 
the  republican  and  democratic  parties  for  congress  hjid  an 
appointment  to  speak  in  Yancey \nlle.  The  day  was  proclaimed 
and  there  was  a  large  meeting  of  the  citizens  to  hear  what  the 
candidates  had  to  say.     I  went  to  that  meeting. 

Q.  Where  did  it  fissemble  ?  A.  At  the  Yancey ville  court 
house.  I  went  down  there,  and  went  in  and  took  my  seat  at  a 
convenient  place  to  hear.  I  did  not  know  when  Kirk's  sol- 
diers entered  the  town,  I  knew  nothing  in  the  world  of  their 
entry.  The  first  thing  I  knew  of  their  being  there  was  a  little 
before  I  was  arrested.    I  did  not  kQow  tliey  were  arresting 
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anybody,  and  I  learned  afterwards  that  I  was  the  last  person 
that  they  did  arrest  on  that  occasion. 

Q.  You  mean  you  were  the  last  person  arrested  that  day  ? 
A.  Yes,  sir,  tliey  had  made  the  otlier  arrests.  Col.  Kirk,  as  I 
afterwards  learned  him  to  he — I  did  not  know  him  then — with 
two  or  three  officers  came  riglit  up  before  me  and  asked  me 
what  my  name  was. 

Q.  Where  were  you  then  ?  A.  I  was  sitting  in  front  of  the 
speaker. 

Q.  In  the  court  house?  A.  Yes,  sir,  as  if  the  speaker  was 
here,  and  I  was  sitting  there,  [inJicating.]  He  came  up 
between  me  and  the  speakers,  and  I  thought  in  a  very  abrupt 
manner,  and  asked  me  my  name. 

Q.  Was  speaking  going  on  then  ?  A.  Yes,  sir*  I  told  him 
ray  name.  He  said,  "  You  are  my  prisoner  ;  get  up  and  follow 
me,"  and  he  spoke  very  abruptly.  I  asked  him  by  what 
authority  he  arrested  me,  and  he  pointed  around,  I  suppose  to 
his  soldiers.  I  said  I  would  like  to  see  his  warrant,  and  would 
like  to  know  by  what  authority  I  was  arrested.  Then  he 
commanded  his  soldiers  to  carry  me  off.  There  seemed  to  be 
just  as  many  hold  of  me  as  could  get  hold,  some  pulling  one 
way  and  some  the  other,  and  I  had  to  throw  them  off  to  get 
relief,  and  they  became  very  much  enraged.  I  was  surrounded 
by  soldiers  and  officers,  altogether  some  eight  or  ten  of  them 
with  muskets  and  bayonets  right  at  me.  I  heard  the  bursting 
of  a  cap  or  two,  and  several  pistols  were  presented  at  me,  some 
one  way  and  some  another. 

Q.  What  was  said  ?  A.  I  don't  know  what  was  said,  but 
they  were  cursing  and  swearing  at  the  top  of  their  voice,  and 
it  seemed  to  me  that  every  one  in  the  house  was  swearing  and 
some  were  crj'ing  out,  "  Shoot  the  "  d — d  old  Kuklux."  In  a 
very  short  time — a  minute  or  half  minute — they  started  with 
me  down  stairs.  I  told  them  to  let  me  go,  that  I  was  not  going 
to  offer  any  resistance.  Before  we  started  they  said  I  must 
give  up  my  weapon.  I  told  them  that  I  had  none,  and  then 
they  searched  me  to  find  it.     They  started  down  stairs,  and  just 
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as  many  as  'Could  get  around,  holding  me.  Before  I  had  startefl, 
in  throwing  some  of  them  off,  I  had  torn  the  coat  of  one  half 
off,  and  that  put  him  into  fighting  me  on  that  account.  lie  said 
I  had  torn  off  his  coat  and  he  fought  me  all  tlie  way  down  stairs. 
I  told  the  officer  either  to'iet  me  go,  and  give  me  a  chance  at  him, 
or  else  to  keep  him  off;  they  would  not  do  that,  and  they  kept 
on  with  me  until  we  got  to  a  room  in  which  they  had  die  other 
prisoners.  They  thrust  rae  into  that  room  at  the  point  of  haJf 
a  dozen  muskets.  They  swore  they  would  kill  rae  any'iow. 
Some  said  "  Kill  him,  shoot  him."  There  were  win'dows  around, 
and  there  were  a  parcel  pointing  their  guns,  and  they  were 
cursing  at  the  very  top  ^f  tkoir  voice.  It  seemed  to  me  as  if 
every  man  on  the  ground  Avas  hallooing.  They  commanded 
me  to  sit  down.  I  sat  dewn,  and  after  I  had  taken  my  chair 
;  there  was  «ome  half  a  dozen  at  the  door  swearing  they  would 
shoot  me,  and  they  got  there  with  their  gims  pointing  from  that 
direction  cocked.  I  just  sat  there.  Some  of  my  friends 
advised  me  to  move  around  where  I  would  be  out  of  tlieir 
sight,  and  I  did  so.  I  sat  there  in  that  room  till  towards  niglit 
when  on  application  made  by  some  of  the  prisoners,  we  were 
removed  from  the  basement  of  the  court  house  up  into  the 
court  room,  which  was  a  very  large  room,  as  large  as  the  house 
of  representatives,  I  suppose.  From  that  time,  for  three  weets 
there  was  a  little  coolnet^s  between  me  and  Colonel  Kirk,  and 
the  balance  of  them  [hinghtcr]  I  said  nothing  to  them,  and 
thev  said  nothin":  to  me.  At  t]iQ  end  ot  about  three  weeka, 
Colonel  Kirk  summoned  the  county  conmiissioners  tofcether  t^ 
transact  some  little  business.  I  was  one  of  the  number.  It 
happened  on  Saturday  evening.  After  we  got  through  with 
the  business.  Colonel  Kirk  remarked  to  Dr.  Roan,  who  was  one 
of  the  commissioners,  and  to  Mr.  Jones,  who  was  another,  that 
they  might  have  a  parole  to  go  home  that  evening. 

Q.  They  were  prisoners  also?     A.  Yes,  sir. 

Q.  They  were  county  commissioners  with  yourself?  A. 
Yes,  sir.  Atlter  we  got  through  doing  the  business  he  remarked 
to  them  that  theymight  ha\:<3.tbe  privilege  of  going  home,  that 


evening.  He  then  said  to  me,  "  You  have  asked  no  favors — it 
'*  seems  to  me  you  don't  want  any."  I  replied  to  him  tliat  I 
didn't  feel  myself  under  any  obligations,  that  I  hadn't  offended 
against  the  laws,  that  I  had  done  nothing  to  Le  arrested  for,  and  I 
was  not  dei)endent  upon  him  for  my  rations,  or  anything  else,  that 
I  drew  them  from  home,  and  I  was  under  no  obligations  what- 
ever, and  should  ask  of  him  no  favors.  He  stopped  a  moment  and 
sard,  "  You  may  go  home,  and  stay  until  to-morrow  evening.** 
I  asked  lum  whether  I  could  go  home  without  being  guarded 
by  soldiers,  as  I  had  been  accustomed  to  sec  fi'om  one  to  three 
soldiers  sent  out  with  every  person  paroled  and  suffered  to  go 
liome.  I  asked  him  if  I  could  be  pennitted  to  go  without  these 
guf.rds,  and  said  that  I  wocTid  never  go  home  at  the  point  of  the 
bayonet.  He  told  me  I  might  go  home,  and  from  that  time 
<-olonelivirk  treated  me  very  resi)ectfully.  lie  never  denied 
me  anything — I  -didn't  ask  him  for  much  it  is  true — but  I 
never  asked  him  anvthin;^  but  what  he  ^rranted.  Tliat  was  the 
ovd,  I  stayed  there  neai'ly  another  week,  and  he  ])aroled  me 
two  or  tlnx^e  thues  to  tjo  homo.  1  lived  about  a  mile  from  the 
court  house.  We  stayed  there  until  we  were  ordered  to  the 
h^lr<»ps.  'We  were  ordered  there  one  Saturday  evening.  Tht-y 
were  all  prei)aring  to  go,  pri:?oner.s,  soldier.^,  and  all.  I  weiU 
to  tVolonel  Kirk,  and  asked  him  the  privilege  of  going  to  the 
Shops  in  my  own  way,  and  in  njy  own  time,  and  1  would  re])ort 
mvself  there  at  any  hour  on  ilondav  niornin;::.  On  the  next 
niurning,  the  Sabbath,  J,  with  some  other  prisoners,  prepared 
and  went  over  to  the  Shops  and  reported  to  him  on  Monday 
morning.  We  stayed  there  at  the  Shops  until  Tuesday  I  think 
some  time  in  the  dav  when  we  were  -ordered  down  to  Graham. 
lie  still  paroled  me,  and  several  of  us.  Dr.  Itoan,  Judge  Kcit, 
Mr.  Neilland  two  or  three  others,  and  pennitted  us  to  stay  at 
the  hotel  and  rej)ort  to  him  once  a  day  at  a  givcfi  hour.  We 
staved  there  until  we  were  ordered  doNvn  here. 

Q.  What  was  done  with  vou  when  vou  were  brouiiht  to 
Ilaleigh  ?  A.  Soon  after  we  got  hei'e  to  the  Ilutchin's 
Louse 
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Q.  State  what  was  done  to  you  by  the  judge  or  any  person 
who  claimed  to  have  authority  over  you  ?  A.  When  we  got 
to  the  depot  down  here  we  were  met  by  an  officer. 

Q.  What  I  want  to  know  is  were  you  taken  before  the  judge 
and  discharged  ? 

Q.  [By  the  Chief  Justice.]  After  you  came?  A.  They 
never  brouglit  me  before  a  judge  at  all. 

Q.  Were  you  discliarged  i  A.  I  was  discharged,  and  I  have 
the  discharge  at  home. 

Q.  Was  there  any  charge  made  against  you  ?  A.  I  was 
charged  with  being  accessor}^  to  the  death  of  Stevens  after  the 
fact.     I  do  not  know  how. 

Q.  Was  there  any  proofi*  brought  against  you?  A.  No,  sir, 
they  discharged  me,  there  being  no  evidence  against  me. 

Q.  Do  you  know  whetlier  any  persons  was  arrested  here 
afterwards,  and  if  so,  who  these  persons  were?  A.  I  dont 
remember  just  now. 

Q.  Do  you  know  whether  Mr.  Wylie,  Mr.  Eoan  and  Mr. 
Mitchell  were  arrested  i  A .  Yes,  sir,  they  were  arrested— 
those  three. 

Q.  Who  made  the  affidavit,  do  you  know?  A.  I  do  not 
know. 

Q.  We  will  now  go  back  to  Yancey ville.  Descril>e  those 
armed  men,  what  they  did,  their  discipline,  or  anything  yon 
know  about  their  demeanor?  A.  When  they  iirst  arrived  they 
came  inside  the  inclosure  of  the  court  house.  The  yard  is  in- 
closed bv  an  iron  railin*^.  Tliev  came  inside  of  the  inclosure 
and  pitched  their  tents  there,  and  continued  for  some  two 
weeks,  and  they  also  occupied  the  basement  of  the  courthouse. 

Q.  What  was  the  demeanor  of  the  officers?  A.  The  de- 
meanor of  the  officers  was  exceedingly  rude.  I  am  not  much 
acquainted  with  military  life. 

Q.  Tell  us  what  they  did  i  A.  They  were  cursing  and 
swearing  and  threatening  to  arrest  everybody,  it  seems  to  me. 

Q.  Did  they  curse  the  prisoners,  if  so,  when  ?  A.  They 
cursed  the  prisoners  all  the  time. 
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Q.  And  the  ofBcers?  A.  The  officers  and  men,  and  fre- 
quently the  soldiers,  would  accompany  the  officers  whenever 
they  came  about  us. 

Q.  Give  us  a  specimen  of  their  language  ?  A.  We  were 
charged  with  being  a  "  Set  of  d — d  Kuklux  cut-throats  and 
"  midnight  assassins,"  that  was  the  language,  and  that  "  We 
**  didn't  deserve  any  consideration." 

Q.  "What  was  the  appearance  of  the  troops,  their  discipline 
&c.  ?  A.  Their  appearance)  to  me  was  that  ot  a  parcel  of 
boys — mere  boys  lor  the  most  part.  There  were  a  few  aged 
persons  among  them.  They  seemed  to  be  mere  boys  raised  in 
the  gorges  of  the  mountains,  who  had  never  before  seen  any- 
body or  anything  much  until  they  came  out  here.  They 
seemed  to  admire  our  court  house  above  everv'thing.  They 
were  on  the  top  of  it,  and  all  through  it,  and  they  thought  it 
was  the  finest  court  house  they  had  ever  seen. 

Q.  What  wasthejonc  of  their  conversation — their  demeanor 
in  the  court  house,  and  through  the  town  as  you  observed  ?  A. 
It  was  low,  vulgar  and  obscene  in  their  intercourse  with  one 
another,  and  it  was  always  worse  when  they  came  in  contact 
with  the  citizens.  They  never  addressed  the  citizens  without 
curses  and  obscenity.  They  frequently  charged  that  everybody 
in  the  county  was  implicated  in  the  murder  of  Stevens,  and 
that  we  were  responsible,  and  ought  to  be  held  for  it. 

Q.  State  whether  you  saw  any  improper  behavior  about  the 
pump,  or  anywhere  else  on  the  public  square  ?  A.  They  would 
frequently  go  out  on  the  public  square  where  the  pump  was,, 
and  undress  themselves  and  wash. 

Q.  Did  you  see  that  ?  A.  I  saw  it  on  some  occasions ;  and 
then  they  would  otherwise  expose  themselves  with  a  great  deal 
of  indecency. 

Q.  Were,  persons  passing  about  the  street  ?    A.  Yes,  sir. 

Q.  Ladies?  A.  The  ladies  didn't  come  out  much  during 
that  time. 

Q.  In  the  presence  of  the  troops  ?  A.  No,  sir,  they  didn't 
go  out  any  where. 
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Q.  IIow  far  was  this  conduct  from  the  houses  occupied  bj' 
ppople  ?     A.  There  were  some  houses  witliin  fifty  yards.  . 

Q.  Which  were  inhabited  by  ladies?  A.  Yes,  sir,  there 
were  between  50  and  150  yards  of  a  good  many  houees.  The 
second  day  after  they  got  there  at  night,  they  seemed  to  have 

imagined  that  the  whole  county 

Mr.  SMITH.     You  need  not  speak  of  their  imagination. 
The  WrrxEss.    I  will  state  what  they  did.  .  On  the  second 
night  after  they  got  there,  about  10  o'elock.at  night — I  didn^t 
sleep  as  much  as  some  others — I  was  walking  about  the  court 
house  a  good  deal.     The  dogs  began  to  bark  on  one  side  of  the 
town,   and  soon  they  conjmenced  barking  nearer  the  town. 
Presently  there  came  a  parcel  of  persons  whom  I  took  to  be 
sentinels,  and  they  reported  to  Kirk  that  they  would  be  attacked 
in  a  few  minutes.      Colonel  Kirk  came  up  in  the  court  house 
yery  much  excited,  and  called  the  attention  of  all  the  prison- 
ers that  he  had  been  credibly  informed  that  he  was  to  be  at- 
tacked by  a  body  of  men  iji  a  yery  few  minutes,  and  he  said, 
*'  In  case  I  am  I  shall  shoot  the  last  one  of  you,  and  bum  the 
"  town,  and  destroy  the  women  and  children." 

Q.  That  was  in  the  night?  A.  That  was  in  the  night. 
There  was  another  occasion  which  brought  him  out  very  much 
in  the  same  sort  of  wav,  when  he  said  that  he  had  been  intonned 
that  they  were  coming  from  Danyille.  He  made  very  much  the 
same  remark  then. 

Q.  Did  he  say  anytluDg  about  his  orders? 
Mr.  BOYDEX  ^That  question  is  leading. 
Q.  [By  the  Chief  Justice.]      State  what  he  said  ?     A.  I  difc* 
tinctly  re.collect  pn  one  occasion  that  he  stud  he  had  orders,  in 
case  h^.wa^,r^i$ted  in  any  way,  to  kill  the  prisoners. 

Q.  State  (aos^tliing  that  transpired  on  the  day  of  the  elec- 
tion ?  A.  Qn  tlie  day  of  the  election  the  troops  he  had  around 
oyer  the  pubjic  square,  going  to  and  fro. 

Q.  [By  the  Chief  Justice.]  In  little  squads,  or  just  one  or 
two  ?    A.  ^^metimes  in  squads,  and  sometimes  tliey  seemed  , 
to  be  prQjOUScuously  mixed  up. 
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Q,  Armed?  A.  All  armed.  Most  of  them  going  about 
with  pistols,  and  showing  them.  At  11  or  12  o'clock,  we  were 
informed  by  Colonel  Kirk  that  it  we  wanted  to  he  would 
march  us  to  the  polls  and  we  could  vote^  and  he  did  so. 

Q.  Did  any  guard  attend  you  (  A.  Yes,  sir,  I  6uiij)dse  about 
25  or  30  soldiers  and  officers  guarded  us  iiled  on  each  side. 

Q.  State  whether  he  givve  you  any  order  about  .the  election, 
and  if  so,  what  'i  A.  lie  gave  no  order  that  I  knew  of  that 
day  in  regard  to  anything  about  the  election. 

Q.  I  mean  about  the  votes  ^    A.  Nothing  that  I  recollect.- 

Q.  I  mean  about  a  certificate  of  the  persons  who  wei*e  elected  ? 
A.  Nothing  on  that  day. 

Q.  Did  he  any  other  day  I  A.  On  a  subsequent  day  he 
called  the  county  commissioners  together  to  make  out  a  certifi- 
cate of  the  persons  elected,  as  it  was  our  duty  to  do  under  the 
law.  I  told  him  we  didn't  feel  that  we  had  any  riglit  to  do  any 
official  act  mider  the  circumstances.- 

Q.  How  long  was  that  after  tlie  election  ?  A.,  That  was  a 
few  days.     I  don't  recollect,  but  probably  three  or  four  days. 

Q.  The  day  prescribed  by  law'to  prepare  the  votes  ?.  A.  "We 
took  some  action  on  that  day  but  did  not  finish,  and  he  called 
upon  us  on  a  subsequent  day  to  finish  it..  As  we  told  him  we 
had  no  right  to  act,  he  constituted  us  into  a  militatj-  commis- 
sion to  do  it,  and  so  stated. 

Q.  lie  appointed  you  ?    A.  Yes,.sir. 

Q.  By  his  military  authority  to  do  what?  A.  To  revise  the 
vote  and  count  it  and  make  out  the  rotunis. 

Q.  Did  you  do  it  ?    A.  Yes,  sir. 

Q.  Did  you  grant  any  certificates?"  A.  JJvo,.  sir,  we  just 
made  a  count  and  handed  it  to  him. 

Q.  State  whether  you  have  a  general  acquaintance  in  the 
county  of  Caswell  ?  A.  Yes,  I  have  lived  in  the  county -40 
years. 

Q.  I  ask  you  whether  you  know  that  Colonel  Kirk  made  any 
speech  there  ?    A.  Oh  yes,  sir, 

Q.  Under  what  circumstances — what  did  he  say?    A.-JDiu. 
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Saturday  previous  to  the  election  tbey  bad  a  very  large  meet- 
ing of  colored  men,  and  there  was  some  three  or  four  addresses 
made. 

Q.  By  whom  ?  A.  There  were  two  or  three  black  persons — 
I  only  know  one  or  two  of  them — a  man  by  the  name  of 
George  Bo  we,  who  used  to  belong  to  myseli. 

Q.  Were  there  any  made  by  the  soldiers  and  officers  ?    A. 
After  they  had  made  their  speeches  Major  Yates  got  up  and 
made  a  long  harangue,  in  which  he  used  the  most  inflamma- 
tory language  I  ever   heard,     lie  told  the  black  people  tliat 
they  had  come  here  to  see  they  had  justice  done  them,  and 
that  they  hadn't  had  justice  done  them  heretofore,  and  thej 
^had  come  here  to  see  justice  done,   and  they  intended  to  stay 
here  until  they  had  accomplished  that  purpose ;   that  every 
man  had  all  the  rights  and  immunities  of  every  other  man,  and 
they  had  not  been  dealt  fairly  with,   &c.     Then  Kirk  got  up 
and  told  them  that  they  had  been  oppressed  and  borne  down, 
and  that  he  had  been  sent  here  to  relieve  them,  and  he  inten- 
ded to  stay  until  the  youngest  child  became  grey  but  what  he 
would  accomplish  that  object;  that  he  would  stay  there  aud 
stack  the  bones  of  the  Kuklux  as  high  as  the  court  house  but 
what  he  would  do  it.     The  negroes  seemed  as  if  they  would 
run  wild.     I  never  saw  anything  like  it,  and  the  eflect  was 
visible  in  their  conduct  for  months  afterwards. 

Q,  How  long  was  this  before  the  election  i  A.  It  was  on 
Saturday,  and  the  election  was  on  the  following  Thiu'sday. 
The  Saturday  before  the  election  the  league  held  a  meeting, 
and  one  of  them  who  lives  with  me  stated 

Mr.  BOYDEN.    We  object  to  his  statement. 

Q.  State  what  they  did  ?    A.  They  had  a  meeting. 

Q.  [By  Mr.  Smith.]  Were  you  at  that  meeting  i  A.  No, 
sir. 

Q.  State  anything  you  saw  then  ?    A.  I  saw  them  on  parade. 

Q.  Where  ?  A.  They  were  parading  up  and  down  the  street 
nearly  all  the  time,  some  times  in  front  of  the  court  house,  and 
then  they  would  bo  gone  again.    Late  in  the  evening  I  saw 


TRIAL  -OF -WILLIAM   W.   HOLDKN.  845 

'  tkem  accompanied  by  a  large  number  of  these  soldiers  and 
officers  and  they  marched  up  to  near  tlie  court  house  to  a  grog 
shop  wheixi  they  were  treated  every  one  of  tliem.  It  seemed 
to  me  that  there  were  several  hundred  who  were  furnished 
with  drinks.     I  saw  them  go  in  two  at  the  time. 

Q.  AVere  anv  of  these  soldiers  and  officers  with  tlicm  ?  A. 
Yes,  sir,  when  they  came  out  of  the  court  house  .some  of  the 
officers,  I  don't  know  M'liich  one,  proposed  tliat  tliey  file  into 
line  and  give  some  one,  I  didn't  understand  the  name  of  the 
indindual,  three  oheei*s  and  then  they  would  march  in  front  of 
'  the  court  house  and  give  the  pris^mers  three  groans.  Just  as 
the  negroes  got  up  to  the  court  house  I  turned  olf. 

Q.  Did  they  give  the  groans — did  you  hear  them  {  A.  Yes, 
sir,  I  licard  them  groan  as  I  turned  oil'. 

Q.  Were  these  sokliers  and  otiiccrs  alo^ug  with  them?  A. 
Yes,  sir,  some  of  them. 

Cross-Exam  in  athnu 
By  Mi:.  S.Mrrjr. 

Q.  Were  you  present  at  a  meeting  on  the  day  of.  the  night 
on  which  it  was  sui)po?e(l  Stevens  was  nna-dcrcd  i     A.  Yes,  sir. 

Q.  In  the  court  liouse  up  stair.s  i     A.  Yes,  sir. 

Q.  Was  Stevens  present  i     \.  I  don't  tliink  I  saw  him. 

Q.  Did  you  hear  the  speech  of  ^Ir.  Ilodnett?     A.  I  did. 

Q.  Do  you  recolJect  of  his  calling  attention  to  Mr.  Stevens? 
A.  Yes,  sir,  I  recollect  he  had  a  pamphlet  or  some  document. 
I  do  not  know  what  it  was. 

Q.  Wius  not  the  attention  of  the  whole  crowd  directed  to 
Stevens  bv  that?  A.  I  think  it  was,  from  tha  fact  that  when 
Ilodnett  called  attention  to  the  pa{>er  the  people  looked  round 
towards  the  door* 

Q.  Did  you  yourself  at  that  time  sec  Stevens  ?  A.  I  did 
not. 

Q.  Was  there  anv   manifestation   of  ancx^r   or  excitement 
against  him  by  that  crowd  when  that  language  was  used  ?     A 
Ko,  sir,  I  cannot  say  that  there  was  any  angry  exhibitiona. 


oo 
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Q.  I  don't  mean  words  2  A.  No,  siii;  nor  an j  gesture.  TEem" 
were  no  Bigns  or  demonstrationB  of  anger^ 

Q.  Was  it  not  received  witli  some-  indfgnation — ^Hodnetf  s 
statement?.  A..  I  don't  remember  to  have  Heard  any  Kissing 
or  groaning.. 

Q..  Could  you  not  see  from  the  manifestations,  the  counte- 
nances and  demeanor  and  manner  of  the- audience?  A.  I 
know  that  the  audience  was  indignant  at  Him  by  reason  of 
what  was  chargedtupon  him,  but  there  was  no  demonstration  of 
violence  in  any  wety. 

Q.  When  did  you  see  Stevens  next  after  that  meeting  ?  A. 
I  did  not  soehim.any  more  until  I  was  summoned  to  hold  the 
inquest. 

Q.  That  was  tlio  next  day?    A.  Yes  sir,  Sunday  morning. 

Q.  Was  there  a  crowd  tliere  on  the  ground  during  the  rest 
ol'  the  day  ?  A-  Yes,  si  r^  ovgk  most  of  tlie  ground  on  the  eart 
side  oi  the  court  house  fronting  the  room-  on  which  Stevens 
was  murdered^  there  are  some  persons  living,  some  black  people. 

Q.  Wliere  wore  you  the  next  morning.?-  A.  I  was  home 
Avhen  I.  was  summoned  on  the  iurv. 

Q.,  Ilttd  tlie  body  been  disturbed  when',  you  saw  it?  A. 
TJioy  said  it  had  not.  It  was  lying  in  a  position  in  which  lie 
seemed  to  have  been  murdered. 

Q,.  With  a  rope  around  his  neck  ?     A.  I>a9,  sir. 

Q.  ©ould  you  tell  from  the  appearance  of  tlie  rope  how  it 
was  tied — whether  in  front  or  behind  ?  A.  There  was  a  noose 
in  the  rope,vand  it  seemed  to  have  been  thrown  over  his  hea^l 
and  jerked  violently. 

Q.  From  behind  ?  A  From  behind  over  the  shoulders. 
It  seemed  it  was  never  loosened  from- the  time  it  was  drawii. 

Q.  Did  you  see  any  stabs  about  the  l>ody  ?  k.  Yes,  sir,  li» 
was  stabbed  in  two  places  in  the  throat,  and  there  was  one 
stab  near  his  heart. 

Q,  Do  you  know  of  any  attempted  aiTangement  among  tlie 
people  there — the  landowners  to  fix  a  higher  rate  of  wages? 
A, .  I  know.of  no  combination.    I  can  tell  of  a  little  occurrence^ 
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Ihat  did  take  place  at  one  time.  An  agent  Bent  down  there 
ki  behalf  of  a  raihroad  company  to  hire  hands  was  paying  higher' 
wages  than  the  farmers  thought  they  could  pay,  and  there 
Was  a  proposition  tliat  the  farmers  should  hold  a  meeting  to 
ascertain  whether  they  could  bid  with  this*  agent,  and  deter-- 
mine  what  they  would  do: 

Q.  Did  they  have  such  a;  meeting  ?  A.  I  don't  think  they 
did. 

Q.  Were  you  present  at  an|^  such  ndeeting  ?.    A.-  I  was  not. 

Q.  Was  there  any  complaint  made  to  you  by  any  person 
who  claimed  to  have  been  injured  by  the  sheriff— to  you  as 
magistrate,  sheriff  or  commissioners  ?    A.  No,  sir. 

Q.  I  mean  injured  by  the  sheriff?  A.  Yes,  sir,  I  under^ 
stand. 

Q.  Has  there  been  any  complaint  made  by  colored  persons^ 
asking  your  interposition  as  a  magistrate  against  the  sheriff? 
A.  No,  sir,  there  never  has  been. 

Q.  Have  they  ever  complained  of  his  treatment  to  them  ?' 
A.  I  may  have  heard  one  or  two 

Mr.  XiRAHAM.    We  object  to  conversations  of  this  kind*. 

Mr.  SMITH.  It  has  been  attenipte<l  by  the  managers  to 
prove  a  perfect  state  of  good  feeling  in  the  relations  between 
the  whites  and  blacks. 

Mr.  MERRIMON.  Our  effort  has  been  to  prove  there  was 
a  general  state  of  good  feeling  between- the  two  races. 

Mr.  SMITH.     But  the  gene^I  facts  consist  of  details. 

The  CHIEF  JUSTICE.  That  is  only  a  matter  of  hearsay. 
The  presiding  officer  thinks  it  is  not  competent. 

Q,  You  have  said  that  they  were  rmle  boys  who  consti- 
tuted this  military  force?     A    Yes. 

Q.  Were  there  not  some  old  men  too?  A.  There  were  a 
lew  men  who  looked  as  if  they  might  be  00  years  old. 

Q.  There  were  young  men  who  looked  as  if  they  hadn't 
seen  much  of  the  world?  A.  I  speak  with  regard  to  the* 
whole  crowd. 

Q.  They  came  from  the  mountain  country.     A.  Yes,  sir.. 
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Q.  Where  Judge  Merriinon  used  to  live  ?    A.  I  thinirlbey 
-did.  " 

Q.  From  die  gorges  of  the  mountains  ?  A.  I  fiaid  they  had 
the  appearance  of  persoas  who  resided  in  the  gorges  of  the 
mountains. 

Q.  They  were  searching  everywhere  atx)ut  the  court  house 
as  a  curiosity  ?    A.  Yes,  sir. 

Q.  You  say  also  that  you  were  allowed  to  go  witli  others 
.  between  a  file  of  soldiers  and  vote  ?     A.  Yes,  sir. 

Q.  Were  you  allowed  to  vote  as  you  pleased  ?    A.  Yes,  sir. 

Q.  Everybody  voted  as  tliey  pleased  ?    A.  Yelf,  sir. 

Q.  There  was  no  attempt  to  restrain  the  right  of  voting  by 
Kirk  or  anybody  else  ?    A.  No,  sir. 

Mr.  GRAHAM.     The  witness  does  not  know  that. 

Q.  I  mean  ot  your  knowledge  ?  A.  I  saw  notliing  ot  it  at 
the  polls. 

Q.  You  went  with  the  othei-s  to  vote  ?    A.  Yes,  sir. 

Q.  You  said  that  Kirk  directed  you  to  prepare  returns,  and 
ascertain  the  vote  of  the  county,  and  that  you  declined  to  do  so, 
being  under  duress,  and  that  he  constituted  you  a  military  com- 
mission to  perform  civil  duties.?     A.  Yes,  sir. 

Q.  You  did  then  as  I  understand  count  the  votes  ?  A.  Yes, 
sir. 

Q.  And  ascertained  the  state  of  the  vote  in  the  countv? 
A.  Yes,  sir. 

Q.  Did  he  attempt  at  all  to  induce  you   to  make  wrong  re- 
.  turns  ?     A.  Xo,  sir. 

Q.  You  acted  with  as  much  freedom  as  if  you  had  not  been 
in  prison  ?  A.  Yes,  sir,  he  ga\'e  us  the  papers  to  make  them 
out. 

Q.  IIow  old  a  man  is  Col.  Kirk  ?  A.  I  should  judge  about 
30,  it  may  be  a  little  less  and  it  may  be  a  little  more. 

Q.  lie  said  that  he  would  stay  thereuntil  the  youngest  child 
became  grey  but  what  he  would  accomplish  what  he  was  sent 
-for?    A.  Yes,  sir. 

Q.  Was  he  excited  when  he  said  that  ?    A.  Yes,  sir,  I  reckou 
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he  was.    He  was  on  the  rostrum  addressiilg  a  very  excited 
crowd,  and  I  suppose  he  was  excited  himselt. 

Q.  His  expression  was  tliat  he  would  see  justice  done  ? .  A. 
Yes,  sir,  that  he  would  see  thdy  had  justice  done.  them. 

Q.  He  was  in  a  condition  of  angry  passion  when  he  said-that  ? 
A.  I  suppose  he  was  excited  but  not  angrj\  There  was  nothing 
to  provoke  his  anger. 

Q.  Nothing  that  you  know  of?  A.  He  merely  got  up  and 
addressed  this  crowd  of  black  people. 

Q.  When  he  was  not  in  a  state  of  ^passion  what  was  his 
general  conduct  towards  the  prisoners  ?  A.  Wlien  he  was  free 
from  passion  he  behaved  himself. 

Q.  With  the  exception  of  your  arrest  he  treated  you  well  C 
enough?  A.  We  had  nothing. tO' do  with  each  other  after  the. 
first  day  for  the  three  weeks. 

Q.  He  treated  you  respectfully  i    A.  Yes,  sir. 

Q.  Do  you  know  of  any  person  being,scourged  or  whipped 
fh  the  county  of  your  own  knowledge  ?     A.  I  do  not. 

Q.  You  never  saw  any  colored  ])erson8  whose  backs  bore 
marks  of  whipping  ?     A.  No,  sir.     I  have  heard  of  a  few  cases, , 
bfil  I  have  never  seen  but  one  man  that  waa-said  to  have  been 
whipped,  and  he  denied  it,  I  think. 

Mr.  SMITH.  I  suppose  his  denial  would*not  be  competent,., 
being  hearsay.     [Laughter.] 

Q.  Do  you  know  of  any  secret  political  ^organization  in  the 
'bounty  of  Caswell?  A.  No,  I  do  not.  I  suppose  they  thought 
I  was  too  old  to  go  into  such  things  if  there  is  any, 

Q.  Do  you  know  of  people  going,  about  disgiiised.  A.  I 
never  have  seen  a  man  in  any  sort  of  disguise. 

Q;  You  speak  of 'soldiers  conduating  themselves-  about 
there.  Did  you  see  anything  moue  than  this  rude  conduct, 
swearing,  cursing  and  walking  about — did. ithey  commit  any 
violations  of  law?  A.  I  don't  know  as  they  did,  but  I  have 
heard  that-r 

Q.  That  is  not  proper.  At  the  tinae  Kirk  made  the  remark 
that  he^wonld.jshoot  the  prisoners,  you  heard  there  waa  ^^TEki^s^ 
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,Bage  bronght  to  him  by  some  of  his  soldiers  that  there  was  % 
force  coming  to  attack  him  ?    A.  Yes,  sir. 

Q.  It  was  on  the  spur  of  the  moment  that  he  made  that 
remark  ?     A.  It  was  soon  after. 

Q.  He  never  nndertook  to  e^ifecute  apy  such  threat?  K 
Jf  o,  sir. 

Q.  Did  he  ever  offer  any  violence  wipdignity  to  the  women  and 
/jhildren  of  the  town  or  citizens  i    X,  I  don't  know  that  he  diet 

Q.  Do  you  Iknow  anything  abont  the  death  of  a  man  named 
Eobin  Jacobs?    A.  I  do  not.    I  never  knew  liira. 

Q.  Did  you  kpow  a  map  by  that  pame  in  the  county  ?  A, 
1  did  not. 

Q.  With  whiat  pojitical  party  do  you  co-operate  ?  A.  I  hold 
that  I  belong  to  tfc^  old  Henry  Clay  wliig  party.  I  am 
<co-operating  jjiowr  with  what  is  called  the  democratic  party. 

On  motion  at  Senator  Robbins,  of  Rowan,  the  court 
^journed  to  pxeet  ijymorrow  at  11  o'clock. 


rtm^EL  OF  WZLLIAH  W.   HOIDSN.  S5-1 


SiTRrKTE  CiuLHBER,  Pcbruaiy  16th,  18T1. 

The  Conrt  met  at  eleven  o'clock,  piuBtiant  to  adjournment, 
Hob.  R.  M.  Pearson,  Cliief  Justice  of  the  Supreme  Court,  In 
the  chair. 

The  proceedings  were  opened  l»y  piroclaraalMSL.  made  in  due 
form  by  the  doorkeeper. 

The  "CLERK  proceeded  to  call  iJie  Toll2[of  senatco^,  and  tlie 
following  gentlemen  were  found  to  be  preseirt : 

Messrs.  Adams,  Albright,  Allen,  Battie,  BeSamj,  Brogden, 
Brown,  Cook,  Council,  Cowles,  Currie,  Daigatn,  Edwards, 
Flemming,  Gilmer,  Graham,  of  Alamance, 'Graham,  of  Orange, 
Hawkins,  Jones,  King,  Latham,  Ledbetter,  Linney,  Love, 
Mauney,  McCSammy,  McOotter,  Merrimon,  Moore,  Morehead, 
Murphy,  Norment,  Olds,  Price,  Bobbins,  of  Davidson,  Rob- 
bins,  of  Rowan,  Skinner,  Speed,  Troy,  WaddeH,  Warren, 
Wliiteside  and  Worth— 43. 

Senator  TROY  moved  that  the  reading  of  the  journal  ot 
proceedings  of  yesterday  be  dispensed  with. 

The  CHIEF  JUSTICE  put  the  question  on  die  motion  of 
Senator  Troy  and  it  was  decided  in  the  affirmative, 

ALBERT  G.  TANCY,  a  mitness  caUed  on  hehalf  of  the 
Managers^  being  duly  swom^  testified  as  follows-: 
By  Mr.  Graham. 

Q.  State  your  name,  residence  and  official  position  if  you 
hold  any  ?  A.  My  name  is  A.  G.  Yancey.  I  reside  in  Cas* 
well  county  near  the  county  seat  My  occupation  is  that  of 
physician  and  am  coroner  of  the  county. 

Q.  Stato  whether  you  held  an  inquest  over  the  body  of  John 
W.  Stevens  in  Caswell  county  ?    A.  I  did. 

Q.  How  long  did  the  inquest  sit  ?    A.  The  jury  sat  for  two 
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days  in  succesfiion — Sunday  and  Monday,  and  then  adjourned  ^ 
over  to  Thursday.    They  sat  three  days  altogether. 

Q.  Do  you  remember  the  number  of  witnesses  examined  T. 
A!.  I  think  thirty-five  altogether. 

Q.  State  whether  or  not  counsel  appeared  lor  the  family  of 
Stevens  to  prbsecute  tihe  investigation  ?  A.  Yes,  sir,  Mr.  Hjll 
acted  as  cdunsel  on  the  first  two  days.  Mr.  Ball  from  Greens- 
boro', appeared  witli  him  on  the  third  day. 

Q."  You  ppoeecuted  the  investigation  until  Thursday,  same 
time  when  the  jury  rendered  a  verdict.  A.  YeB,*8ir,  pretty 
itluch  all  day.  We  iiitestigated  the  matter  on  Thursday  until 
late  in  the  jSKftemooll,  ithen  the  jury' rendered  their  verdict 
imd  we  were  diBcharged. 

.  Q,.  State  wlieflier*^  any  witnesses  were  suggested  who'wefe 
not  e^caminedt  A.  No  one  that  t  know  of.  Tliere  was  one 
witnesB  that  ^as  smnmoned  by  Mr.  Kill.  He  took  him  to  his 
.  oflSoe,  an4  he  said  subsequently  he  was  unimportant  and  he 
mni  hini  hpme.*  He  said  he  had^  examined  him  ii^  his  ofiice, 
'asd  the  man  wan  anxious  to  go  heme,  and  he  discharged  liim 
and  let  him  go.  He  was  the  only  witness  that  was  not  ex- 
amined > 

Q.  How  was  the  jury  constituted — of  men  oi  diflPerent 
complexion'?  A.  Yes,  sir,  there  was  seven  white  men  and  iive 
colored  men: 

Q.  Who  were  the  colored  men — name  them  ?  A.  This  man 
Jdhh  E;  Cook; 

Q.  The  magistrate?  A.  Yea,  sir,  he  was  one,  then  there 
was  David  Johnson,  a  man  by  tlie  name  ot  Stephen  Lawson, 
another  one  by  th6  name  of  George  Bowe,  and  another,  1 
think,  was  Morris  Hooper,  thou^'  I  am  not  positive  about  the 

Q.  State  whether  or  not  they  were  intelligent  men  ?    A.- 
I'^considered  them  the  most  intelligent  persons  I  could  find.   I 
selected  them  with  that  view. 

Q.  'Rtisk investigation  was-  gtme  thhmghr.and  a-vordict  ren- 
dered?   A.  ,Ye8,  §ir». 
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Q.  You  did  not  discover  who  the  perpetrators  were  ot  the 
(*Trime  ?    A.   No,  sir,  the  jury  returned  a  verdict  that  Mr,  > 
Stevens  came  to  his  death  irom"*  certain  wonnds  inflicted  on 
him  and  by  strangulation  by  a  rope — and  that  the  murder  was 
committed  by  some  persons  unknown  to  the  jmy.    That  was 
about  the  verdict  I  think.    Tlfcre  was  no  evidenoe^^sutticient 
to  bind  over  anybody.    I  told  the  jury — especially  the  colored 
'  portion  of  them — that  although  =  the   jury  was  dismissed  and 
the  court  adjourned,  yet,  if  at'  any  time  they  ooidd.fiiid  any  ; 
thing  that^  would  implicate  any  man 'to  let  me  ortHesheriif 
know  of  it  and  we  would  forthwith  have  the  matter  examined 
into,  that  at  any  time,  months  alter-  if  tRey  choee  to  hold  the 
court  in  session,  I  would  hold  it.  "  Tli«y  said,  a])d  the  coimsel , 
who  was  there  said,  tliat  they  wercf  satificd  tH^t  lther0  was^no^ ' 
use  to  investigate  further.    But  I  said  if  they  .cotild#DKl  aoy 
suspicion  against  any  body  to  let  me  orthe  slnBriiFknowaiid 
we  would  have  him  arrested  and  brought  before. the  magirtrate ; 
that  although  the  court  of  inquest  was  adjourned  tlifl^  matleri 
would  not  stop  there  but  we  would  still  go  on,  aiM)«that  if  tliey \ 
could  find  any  man  against  whom  there  was^uspiciDn -we  would 
have  an  investigation. 

Q.  Were  you  present  at  the  public  meeting  of  the  people  ? 
A.  Ko,  sir,  I  was  not  present.  I  was  not  in  tlie  village  that 
day. 

Q.  State  whether  or  not  you  were  present  when  Kirk  came 
there  and  you  were  arrested  ?  A.  Yes,  sir,  the  day  of  the  po- 
litical meeting  there,  I  was  at  home,  and  I  got  my  dinner  and 
went  down  street  to  go  to  the  court  house.  I  heard  a  very 
great  noise  up  the  street  and  I  halted,  and  in  a  few  minutes 
these  troops  came  in  sight. 

Q.  What  noise  was  this  ?  .  A.  There  was  a  general  hallooing. 

Q.  On  the  part  of  whom?  A.  These  soldiers.  I  presume 
they  had  got  in  sight  when  I  first  heard  them.  I  halted  until 
they  came  in  sight  and  I  saw  who  they  were.  We  had  been 
expecting  them.  I  went  down  to  the  court  house  and  went 
straight  into  the  couftToom  about  lUietime..  I  gpt  there  a  little 
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iifter  one  o'clock ;  the  meting  was  organized  and  speeches  were 
commenced.  Mr.  Scott  I  think  mig  speaking,  or  if  he  was  not 
he  commenced  shortly  alter.  I  sat  pretty  close  to  the  speaker's 
stand.  These  men  about  the  court  hoose  made  a  great  deal  of 
noise.  I  suppose  they  were  coming  on  to  the  lot,  but  I  did  not 
see  them.  I  heard  the  jaoisa  as  I  was  in  the  court  room,  but  I 
did  not  get  up. 

Q.  State  whether  4or  not  you  were  arrested,  and  if  so,  under 
what  circumstances.  A.  I  was  sitting  listening  to  the  speechei 
when  this  man  Burgen  came  in  at  first.  The  first  man  I  sav 
him  arrest  was  Doctor  Boan  and  he  led  him  out.  In  a  sboit 
time  he  came  and  touched  me  on  the  shoulder  and  asked  me 
my  name.  I  told  him  my  name.  He  said  I  want  you  to  go 
with  me.  I  said  to  hiiu  in  a  jocular  way  I  wifthed  he  would 
let  me  hear  the  speeches  out.  lie  said  I  could,  that  I  might 
go  back  to  my  seat  were  I  was  and  report  to  hiui.  I  went 
back  to  my  seat  and  while  I  was  sitting  there  a  young  man 
by  the  name  of  Henderson  came  and  asked  me  to  go  down. 
He  wiid  that  his  futher  had  been  arrested,  and  he  wanted  ne 
to  interest  myself  to  ^efc  his  release,  that  they  had  arrested 
him  through  a  mistake,  supposing  be  was  his  son,  James  Hen- 
derson wlio  was  on  the  jury.  I  went  down  and  got  him  off, 
and  then  I  remained  there  with  the  rest  of  the  prisoners.  I 
took  my  seat  in  the  room  where  the  prisoners  were  who  had 
been  arrested.  They  were  Dr.  Roan,  Yancy  Jones,  James 
Neill,  Mr.  Kerr,  and  some  others  probably.  As  I  went  in  I 
renjarked  they  had  pretty  long  faces  and  I  said  gentlemen 
**  I  have  got  in  good  company,"  and  I  took  my  seat  and  staid 
there. 

Q.  You  say  they  had  made  a  mistake  in  arresting  Mr.  Hen- 
derson on  the  supposition  that  he  was  one  of  the  jurors  on  the 
inquest  of  Stevens?  A.  Yes,  sir,  that  is,  the  old  gentleman. 
It  was  James  Henderson . 

Q.  Did  they  arrest  all  the  white  men  on  the  jury  ?  A.  Yes,  sir. 

Q.  And  arrested  you,  the  coroner  ?    A.  Yes,  sir. 

4^.  And  all  the  white  men  on  the  jury  ?    A.  Yes,  sir. 
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<}.  Did  they  arrest  any  of  the  colored  ones  ?    A.  No,  sir. 

Q.  You  went  into  the  room  where  these  gentlemen  were 
yrisoners.  State  what  occurred  next  ?  A.  I  sat  down  there. 
*Then  afterwards  we  heard  a  great  deal  of  noise  and  confusioE 
oip  in  the  court  room  above — we  could  not  tell  what.  Some 
^ne  of  the  prisoners  remarked  that  he  believed  there  was  a 
general  fight  going  on,  and  in  a  little  time  they  came  in  pulling 
in  Mr.  Bowe,  and  cursing,  ripping  and  swearing  that  they  would 

kill  the  "  d d  old  Kuklux  s — n  of  a  b — h",  and  I  don't  know 

wliat  all — everything  you  could  think  of.  I  thought  they  would 
kill  him,  and  I  fully  expected  to  see  them  shoot  him.  Some- 
body spoke  to  Mr.  Bowe — probably  Judge  Kerr — and  told  him 
to  keep  quiet  and  he  quieted  down.  Then  I  spoke  to  the  offi- 
cers and  said,  Mr.  Bowe  is  ^uiet  and  if  you  will  let  him  alone 
this  thing  will  pass  over.  We  remained  there  till  sometime 
(that  evening,  when  some  one  of  the  prisoners  petitioned  the 
;Colonel  to  let  us  go  in  the  court  room.  The  court  room  is  a 
large  room  and  much  coolei*  and  not  so  much  confined  as  tlie 
place  we  were  in.  lie  consented  and  we  went  up  into  the  court 
room  and  remained  there. 

<J.  What  seemed  to  be  the  discipline  and  order  among  the 
troops  ?  A.  I  looked  upon  them  as  a  mob,  without  any  discip* 
line  at  all. 

Q.  No  discipline  ?  A.  None  in  the  world — they  were  a  per- 
fect mob ;  they  roamed  at  pleasure  all  over  the  town,  bare-tooted, 
bare-headed,  cursing  and  swearing,  and  were  card  playing  on 
the  sabbatlu  They  paid  no  more  attention  to  the  sabbath  than 
any  other  day,  and  the  only  marks  of  civilization  I  saw 
among  them  were  swearing  and  card  playwig  all  the  time. 

Q.  Was  there  any  obscenity  among  them?  A.  AH  sorts  of 
obscene  language  and  vulgarity. 

Q.  In  conversation  or  songs?  A.  In  conversation  and 
songs — conversation  with  themselves  and  with  the  prisoners. 

Q.  They  seemed  to  roam  at  pleasure  ?  A.  Ye»,  sir,  they 
were  prowling  about  and  pilfering.  We  could  see  them  from 
the  window  in  men's  orchards,  gardens  and  negro  houses  and 
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cabins — in  fact,  wherever  they  pleased.    They,  did  not  seem  to 
have  any  control  over  them. 

Q.  Did  Kirk  give  you  any  reason  why  you  werfe  art'fested,^or 
ilnder  what  authority  ?    A.  He  never  did.     At  one  time,  after 
1*0  became  a  little  more  civilized  by  associating  with  ci^^lized 
people,  I  had  a  conversation  with  him.     He  had  paroled  me; 
and  I  will  say  that  he  never  maltreated  me  personally.     I  said 
to  him,  "  Colonel,  I  wish  you  would   discharge  me ;  there  is  a 
"  good  deal  of  sickness  in  the  neighborhood."      I  had  been  pa- 
roled and  had  attended  some  patients,  but  I  wished  him  to 
discharge  me  altogether,    I  said  to  him :     "  I  have  no  doubt 
"you  have  no  charge  against  me,  for  I  don't  think  there  i&  a 
"man  in  the  county  will  bring  a  charge."      "  Well,"   he  said, 
"  you  are  one  of  the  prisoners  who  were  arrested  by  Governor 
"'Ilolden's  orders  and  I  cannot  release-  you.      'There  are  some 
"  who  have  been  an-ested  without  the  orders  of  Governor  Hoi- 
^den,  on  my  own  responsibility,  and  them  I  have  the  power  to 
"  discharge,  but  you  are  one  of  the  number  vriio  were  arrested 
"  by  Governor  Iloklen's  orders  and  I   cannot  discharge  you." 
""Well,"  said  I,  "  that  is  all  right,  obey  your  superiors." 

Q^  •  lie  said  you  were  one  ot  those  whom  the  governor  de- 
signated to  be  aiYcsted,  and  he  could  not  discharge  you  i  A. 
Yes,  sir. 

Q.  State  whether  at  any  other  time  there  were  ocoflsions 
when  Kirk  indulged  in  very  abusive  language  to  the  prisouers, 
and  if  so,  state  what  it  was  ?  A.  On  several  occasions  he  came 
up  in  the  room  and  seemed  to  be  in  a  bad  spirit,  and  he  cursed 
tlie  prisonei-s  in  a  mass  as  "  d — d  Kuklux  and  assassins." 

Q.  Assassins?  A.  "  Midnight  assassins,  murderers,"  and  all 
that  at  one  time. 

Q.  Did  he  apply  that  language  to  all  of  them  ?  A.  Yes,  tlic 
whole  mass  of  them.  On  one  occasion  he  came  up  and  said 
that  he  had  reliable  information  that  he  was  ffoinir  to  be 
attacked,  and  if  he  was  he  would  shoot  down  every  prisoner, 
and  would  bum  the  to^vn  and  kill  or  murder — I  don't  remem- 
ber tlie  exact  language — ^butthe  substance  >was  .that  he  would 
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murder  every  woman  and  child.  Some  person,  1  think  it  waa 
Judge  Kerr,  made  some  remark  to  him  that  we  were-  in  his 
8:u*e  as  prisoners  of  war,  and  that  as  prisoners  of  war  he  thought 
he  ought  to  protecjt  us.  He  then  i*emarked :  "  Well,  if  you 
''  will  all  obey  my  orders  and  stand  where  I  tell  you,  if  I  am 
"  attacked,  I  will  protect  you  as  far  as  I  can.  But  these  moun- 
tiiineers,  there  is  no  telling  what  they  will  do."  He  meant,.  I 
?uppo^,  tliat  these  soldiers  could  not  be  controlled. 

Q.  Was  there  any  more  than  one  scene  of  that  kind  ?  A. 
On  several  occasions.  I  do  not  remember  that  he  threatened 
to  bum  the  town  and  murder  the  women  and  children  except 
Dn  that  occasion.  He  came  in  once  in  an  excited  manner  and 
made  a  personal  attack  on  Mr.  Weederi  and  cursed  him  as 
:he  "  D — dest  scoundrel  in  the  crowd,"  and  shook  his  fist  'at 
iiim.  Weeden  told  him  that  he  had  done  nothing,  he  said, 
'  D — n  you,  you  have  been  making  Kuklux  signs  and  you 
ire  the  d — dest  scoundrel  in  the  crowd."  Weeden  did  not 
nake  any  reply  that  I  heard,  and  finally  he  walked  oft*  and 
left  him. 

Q.  Do  you  know  anything  of  Weeden  being  shot  at  ?  A. 
^cs,  sir,  I  was  on  parole  then.  I  was  not  in  the  court  house 
)ut  I  was  on  the  public  square  sitting  on  the  porch  ol  Col. 
vVilliamson's  store,  I  think,  looking  at  the  soldiers  and  pri»" 
)ners  up  in  the  vestibule  of  the  court  house.  There  was  a 
nan  who  sat  down  on  the  steps.  What  was  said  I  could  not 
lear  for  it  was  too  for,  but  he  deliberately  got  up  and  fired  his 
)istol  and  I  saw  Weeden  jump  back  after  he  had  fired.  Then 
he  soldier  walked  oft*  into  the  passage  of  tlie  court  house,  and  I 
lid  not  see  any  more  of  him. 

Q.  State  whether  or  not  Kirk  said  anything  to  you  about 
rying  the  prisoners  by  court  martial  ?  A.  Yes,  sir,  frequently, 
»n  several  occasions.  He  told  us  at  one  time  the  court  martial 
»roposed  was  to  be  assembled  before  the  election.  After  a 
vhile  he  told  us  that  it  had  been  postponed  until  after  the 
lection  on  the  -ith.  The  election  was  on  the  8th,  and  on  the 
•thiJie  said  it  would  be  .certainly  :held.    On  two  occasions,*'! 
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tliiuk,  ho  Bent  his  ambulance  aft«r  the  officers  of  tLe  court  aD^ 
they  came  back ;  I  asked  him  where  his  court  was,  he  said  be 
could  not  tell — they  had  not  come. 

Q.  Where  did  he  send  the  ambulance  ?  A.  To  the  depot  I 
suppose. 

Q.  He  went  in  the  direction  of  Ruffins  depot  I  A.  Tea,  rir, 
he  went  in  that  direction  and  came  from  that  direction,  but  he 
said  he  was  disappointed  in  getting  his  eourt,  he  did  not  know 
why.  Then  he  would  make  another  remark  on  a  certain  dij 
that  they  would  be  there  and  he  did  that  on  various  occasions. 
I  do  not  know  how  often  but  two  or  three  times.  At  one  time 
he  said  there  certainly  will  be  a  court  martial.  I  said,  "  1 4on't 
"  care,  I  would  just  as  leave  be  tried  by  a  court  martial  so  tlwt 
"  I  get  out  of  prison  as  by  anybody  else,  provided  they  were 
"  gentlemen  on  it  and  they  will  give  me  a  fair  triaL"  He  said 
that  we  should  have  a  fair  trial.     I  said  that  is  all  I  can  ask. 

Q.  State  whether  or  not  you  were  present  when  Mr.  Frank 
Wylie  was  brought  to  Yancey  ville  i  A.  Yes,  sir,  I  was  then 
up  in  the  vestibule  in  the  eouit  house  myself. 

Q.  What  day  was  that  ?  A.  That  was  the  same  evening. 
It  was  either  the  18th  or  the  next  day — the  day  ol  the  political 
meeting — I  think.  Late  in  the  evening  we  were  standing  there 
when  thev  ciuiie  in  with  him. 

Q.  "Who  i  A.  An  officer  and  a  squad  of  soldiers  who 
l^ronglit  in  Mr.  Wylie.  They  brought  him  to  tlie  door.  He 
seemed  to  be  exhausted  and  he  sat  down  on  the  stone  stej^s  of 
the  court  house.  lie  sat  there  a  very  short  time — not  more 
than  two  or  three  minutes — w^ien  this  man  Burgen  rose  up 
behind  him  with  a  hickorv  switch — a  short  one  between  a 
stii-k  and  a  switch — and  told  him  to  get  up  that  no  d — d  scoun- 
drel should  sit  in  his  presence,  and  he  made  him  get  up  and 
stand.  They  staid  there  a  while  and  Mr.  Wylie  remained.  I 
do  not  know  why  they  kept  him  there  ;  and  then  they  carried 
him  into  the  i)assage.  I  saw  nothing  more  of  him  until  that 
night. 

Q,.  Describe  how  Wvlie  was  dressed  at  the  time  if    A.  He^ 
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&ad  nothing  on  but  his  pantaloons  and  shirt.    He  was  in  his 
shirt  sleeves. 

Q.  How  far  did  he  live  from  Tanceyvillo  f  A.  The  nearest 
way  was  about  ten  miles  and  I  think  the  way  usually  travelled 
in  a  vehicle  was  about  twelve^ 

Q.  State  whether  or  not  the  party  wfi©  arrested  him  came 
from  the  diiiection  of  his  house  or  some  other  direction  ?  A^ 
Tes,  sir,  they  came  up  the  street  from,  that  direction,  when  I 
first  discovered  them.  I  did  not  discover  them  until  they  got 
near  the  court  house. 

Q.  They  were  approadiing  apparently  from  the  directio^^^ 
of  Wylie's  home  ?    A.  Yes,  sir. 

Q.  [By  the*  Cliief  Justice.]  You  say  that  lie  was  dressed  in 
shirt  and  pantaloons ;  had  he  a  hat  and  shoes  on  ?  A.  Yes, 
sir,  he  had  a  hat  and  shoes  but  no  vest. 

Q.  Was  he  on  horse  back  or  foot  ?  A.  He  was  on  foot — I 
don't  think  he  was  on  horseback.. 

Q.  Did  he  have  anything  on  in  the  way  of  clothing  except 
pantaloons  and  shirt  ?     A.  No,  sir. 

Q.  Was  Burgen.  the  party  who  brought  him  ?  A.  Yes,  sir, 
I  think  he  was. 

Q.  He  brought  him  there,  and  then  with  a  switch  struck 
him,  and  said  that  no  such,  d — d  rascal  should  sit  in  his 
presence  ?     A.  That  was  the  remarkv 

Q.  Mr.  Wylio  was  taken  in  you  say,  and  then  you  did  not 
see  him  until  the  next  morning  ?  A.  I  saw  him  that  night,  it 
may  have  been  eight  oVlock,  or  it  may  have  been  after.  Some 
officer  and  soldiers — I  don't  know  who  the  officer  was,  came 
up  after  me  to  go  down  And  see  Mr.  Wylie.  They  said  that 
he  was  complaining,  and  wanted  me  to  go  and  see  him.  I  did 
so.  I  went  down  in  the  room,  and  I  found  him  a  great  deal 
exhausted,  and  with  a  very  feeble  and  irregular  pulse,  lie 
told  me  how  he  had  been  brought,  and  I  supposed  that  was 
what  had  caused  it.  I  told  him  to  take  a  stimulant  and  go  to^ 
bed  and  the  next  morning  he  would  feel  better.    He  did  so.- 

Q.  What  stimulant?    A.  I  told  him. to  take  a  toddy. 


860  CX)XTBT  07  niPEAOHMENTS. 

Q.  Did^yon  see  any  marks  of  whipping  or  other  violence! 
A.  No,  sir,  I  did  not  examine  in  regard  to  that. 

Q.  Hadl>o  or  not,  up  to  this  time,  put  on  clothes  other  than 
those  that  he  *canie  in  ?  A,  I  think  not  My  impression  k 
that  he  was  in  the  same  garb  that  he  was  in  when  he  arrived, 
but  I  am  ^iot  very  positive  about  that  now. 

Q.  State  whether  or  not  you  were  summoned  before  tlie 
grand  jury  of  Caswell  coutity  at  the  term  succeeding  tlie  death 
of  Stevens  and  examined  as  a  witness?  A.  Yes,  sir,  the  next 
term.  That  was  the  fall  term  and  the  only  one  we  have  helii 
since. 

Q.  What  questions  were  put  to  you  and  what  answers  did 
you  make  on  that  occasion  ?  A.  I  don't  remember  die  particn- 
liir  words  or  questions  they  put  to  me,  but  they  examined  me 
in  regard  to  the  murder  of  Stevens,  how  he  was  found,  what 
position  he  was  in,  what  evidence  we  had  before  the  jury  of 
inquest  and  various  other  questions.  I  do  not  remember  par- 
ticularly now  about  it.     I  told  them  all  I  knew. 

Q.  State  whether  you  were  asked  if  he  had  discovered  any 
subsequent  testimony? 

Mr.  SMITH.     I  do  not  think  the  question  is  in  proper  form. 
The  witness  should  be  asked  what  was  said  and  what  was  done 
aiidany  suggestions  as  to  the  topics  as  to  what  is  desired  to 
.  examine  him  about  may  bo  included. 

.Mr.  GRAHAM.  I  do  not  desire  to  go  through  the  whole 
-matter.  1 1  simply  desire  to  call  the  witness'  attention  to  a  par- 
,ticular  point. 

vQ.  I  ask  whether  anything  was  said  to  jou  about  the  di^ 
<  CO  very  of  evidence  subsequent  to  the  inquest  i    A.  Subsequent 
to  the  inquest  ? 

Q.  Do  you  know  whether  the  grand  jury  asked  you  as  tt> 
whether  there  had  been  any  evidence  discovered  since  the 
inquest  ?  I  don't  remember  particularly  about  that ;  they  may 
or  may  not. 

Q.  They  went  through  an  examination  of  your  connection 
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Vith  it  and  you  told  all  you  have  discovered  as  having  taken 
place  on  the  inquest^on  the  body  of  Stevens  ?    A.  Tes,  sir. 

Q.  How  many  murders  have  occurred  in  Caswell  within  a 
year  before  the  time  when  Kirk  came  there  with  his  troops  ? 
A.  About  one  year  before  the  murder  of  Stevens,  his  mother 
was  found  dead  in  his  house  and  was  supposed  to  have  been 
murdered. 

Q.  Did  you  hold  an  inquest  ?     A,  Yes,  sir. 

Q.  How  did  you  find  the  body?  A.  I  came  on  the  street 
and  I  heard  that  1  he  old  lady  had  been  found  dead  and  I 
askedhow  she  came  to  her  death.     Somebody 

Q.  State  what  you  saw  ?  A.  I  went  down  and  saw  her. 
I  found  her  lying  on  the  floor  with  a  cut  on  her  neck  about 
three  inches  long.  1  put  my  finger  in  and  found  the  bone.  I 
made  up  my  mind  that  she  had  been  murdered,  and  I  went 
and  told  the  family  that  they  must  have  an  inquest.  They 
made  no  objection.  I  summoned  a  jury  and  we  went  down 
-and  held  an  inquest  and  the  verdict  of  the  jury  was,  that  she 
came  to  her  death  by  this  v^^ound  inflicted  on  her  neck,  in 
what  way,  they  did  not  know. 

Q.  State  whether  or  not  there  was  an  inquest  which  you 
held  over  another  party  some  twelve  months  before  ?  A.  Yes, 
sir,  one  other,  there  wa«  an  old  lady  in  the  county  by  the 
name  of  Blackwell,  who  was  murdered  one  night  and  found 
the  next  morning. 

Q.  Was  she  a  white  person  ?  /,  Yes,  sir.  I  was  sent  for 
and  I  took  the  sheriff'  and  went  up.  We  summoned  a  jury 
and  held  an  inquest.  I  found  her  skull  broken  in  several 
places  and  bruises  about  her  person,  showing  that  she  had 
been  killed  by  a  club  or  some  instrument  of  that  kind.  We 
could  get  no  evidence.  There  were  t\;o  little  colored  children 
only  on  the  premises.  They  lived  with  her.  She  was  an  old 
woman  who  lived  alone  by  herself  and  was  supposed  to  have 
money.  She  was  a  miser  and  it  was  generally  supposed  that 
she  had  money.  These  little  children  were  the  only  persona 
who  lived  with  her. 

56 
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Q.  Were  there  any  eyidences  of  robbevy  or  not?  A.  Yea^ 
gir,  her  pocket  book  was  found  on  the  floor  rifled  of  its  oon- 
tents.  The  neighbors  did  not  know  anytbing  about  how  much 
money  she  had,  but  there  was  nothmg  in  the  pocket  book. 

Q.  There  was  no  evidence  ?  A.  None,  except  that  of  the 
two  little  children,  who^  we  did  not  consider  competent  to  be 
examined.    The  older  one  of  the  children 

Q.  [By  the  Chief  Justice.]  How  dd?  A.  I  don't  think 
more  than  six  years  old. 

The  CHIEF  JUSTICK  It  is  xKyt  ptoper  to  state  what 
she  said. 

Q.  What  else  did  you  find  ?  A.  We  saw  some  evidences 
from  the  coals  of  fire  about  the  place  that  there  had  been  some 
person  about  with  a  torch. 

Q.  The  house  was  smoked  I  A.  Tes^  sir,  and  they  knocked 
the  coals  oifon  the  floor.  They  seemed  to-  have  been  running 
about  the  house. 

Q.  Was  there  any  discovery  ever  made  from  that  day  to  thia 
as  to  who  killed  the  old  lady  ?    A.  No,  sir. 

Q.  State  whether  or  not  yuu  had  any  talk  with  Kirk  about 
pillaging  and  stealing  by  his  people?  A.  I  had  a  talk  once 
about  tliem  enteriug  people's  houses  and  insulting  the  females. 
I  said  "  If  they  enter  my  house  what  shall  I  do  ?  I  have 
"  nobody  to  protect  my  family  but  a  little  son."  lie  remarked, 
"  tell  liim  to  shoot  them  down."  I  said  that  was  what  I  had  told 
him  to  do.  He  said  "  That  is  right"  and  he  said  also,  "If 
"  any  one  of  my  men  insults  a  female  I  will  have  him  shot.'' 

Q.  How  in  relation  to  j^illaging  and  trespassing  upon  tlie 
people.  I  ask  you  whether  you  had  any  conversation  with  liim 
on  that  subject  ?  A.  When  I  spoke  about  his  men  insulting 
temales  he  said  "  Those  are  not  my  men."  I  told  him  I  had  seen 
:).lieni.  He  said  "  They  are  United  States  soldiers."  I  said, 
"  Xo,  sir,  they  are  not ;  they  have  been  heretbr  a  long  time  and 
"  they  have  never  insulted  a  lady  that  I  have  ever  heard  of,  and 
"  besides  your  men  are  known  from  the  United  States  soldiers 
**  l)y  their  uniforms  being  different,  and  they  are  not  the  United 
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'^  States  troops."  He  said  that  they  wanted  to  get  up  a  fuss 
and  had  done  all  this  and  laid  it  on  his  men.  I  told  him  I  did 
not  think  so. 

Q.  That  the  United  States*  soldiers  have  got  up  this  fuss  ? 
A.  Tes,  sir,  and  laid  it  on  hf&men. 

Q,  Ton  spoke  of  the  enclosure  to  the  court  houfle>r  state  if 
there  was  any  damage  done  to  the  court  house  and  tiie  enclo- 
sure after  these  men  arrived/  A.  Yes,  sir,  they  damaged  the 
enclosure  a  good  deal — to  what  amount  I  am  unable  to  say.  I 
have  heard  it  variously  estimated.  I  can  tell  what  I  have  heard 
estimated. 

Mr.  BOYDEN.    That  is  not  proper; 

Q.  Make  your  own  estimate  if  you?  can  ?  A.  I  suppose  that 
it  would  cost  eight  hundred  or  a  thousand  dollars  to  put  the 
building  in  the  same  condition  it  was  before  they  came.. 

Q.  What  was  the  nature  of  the^  damage  i  A.  I  was  goings 
to  state ;  they  took  out  the  pailings  and  had  pathways  all 
through  them.  Finally  they  broke  up  a  good  many  of  the 
pailings  and  took  axes  and  cut  them/  up  to  fasten  their  tents. 
The  court  house  was  greased  up  and  one  of  the  stone  i^s  in 
the  room  where  Stevens  was  murdiered,  was  broken-  up.  I 
suppose  they  wanted  to  take  a  piece  of  rock  as  a  memento 
and  each  one  would  break  oft*  a  piece.  They  greased  up  the 
room  very  much  and  made  drawings  on  the  wall.  They  had 
their  commissary  store  tliere. 

Croaa-Examination,, 
By  Mr.  Boyden. 

Q.  You  say  you  saw  the  body  of  Stephens?    A..  Yes^  sfr. 

Q.  Tell  us  the  condition  in  which  you  found  it  and  wliat 
your  opinion  was  as  to  his  having  been  killed  or  not  ?  A.  The 
next  morning  after  Stevens  was-  murdered  I  was  sent  for  by 
his  brother  to  my  house.  I  had  not  got  up.  The  servant 
man  came- and  waked  me  up  and  told  me  Mr.  Stevens  had  sent 
f  )r  me,  stating  that  his  brother  was  found  in  the  court  house 
with  a  rope  around  his  neck.  I  immediately  got  up  and  dressed 
myself  and  went  down  stairs,  walked  around,  looked  m  \3cvft, 
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window  and  saw  the  body  lying  on  some  wood.  I  put  a 
sentinel  at  the  window  and  told  him  to  aUow  no  one  to  hoist 
the  window  and  get  in  until  I  summoned  a  jury.  I  went  off 
next  and  sent  for  the  sheriff  and  by  the  time  I  got  a  jury  siun- 
nioned  the  sheriff  arrived.  We  then  put  a  man  in  the  window 
and  he  took  tho  catch  off  from  the  lock  of  the  door  and  opened 
the  door  and  the  sheriff,  the  jury  and  myself  and  the  physician, 
Dr.  Roan,  went  in.  The  body  was  lying  on  this  wood.  The 
wood  was  piled  up  at  the  north  end  of  tlie  room.  It  had  been 
used  out  of  the  middle  and  made  a  sort  of  vallev,  and  Stevens' 
feet  and  body  were  in  this  valley  except  the  shoulders  and 
head,  which  were  higher  up  on  the  wood.  There  was  a  rope 
around  his  neck.  He  was  in  a  rather  inclined  position,  neither 
sitting  nor  lying. 

Q.  What  did  you  find  around  his  neck  ?  A.  We  found  a 
rope  round  his  neck  with  the  ends  behind  him  as  if  he  had 
been  held  backwards  ;  in  fact  his  head  was  drawn  backwards, 
and  the  rope  was  drawn  very  tightly  round  his  neck,  so  much 
so  that  it  was  almost  buried  iu  the  muscles  of  the  neck.  There 
were  three  stabs  on  his  bodv — one  on  each  side  of  the  throat  or 
larynx  here,  [indicating,]  and  one  in  the  region  of  the  heart. 

Q.  State  whether  you  saw  what  appeared  to  be  jets  oi  blood 
spurted  out  ?  A.  Yes,  sir,  there  was  some  blood  spurted  out 
on  the  wood  and  probably  some  little  on  the  wall. 

Q.  As  if  coming  from  an  artery  ?  A.  I  suppose  it  was  the 
last  pulsation  of  the  heart  that  threw  it  out. 

Q.  What  was  your  opinion  as  to  whether  he  was  killed  there 
or  not  ?     A.  I  think  he  was  killed  there — ^that  is  my  opinion. 

Q.  You  Siiy  you  heard  of  the  death  of  Mrs.  Stevens?  A. 
Yes,  sir. 

Q.  And  you  went  and  held  an  inquest  on  her  body  ?  A. 
Yes,  sir. 

Q.  You  told  us  sometliing  about  the  verdict  of  the  jury.  I 
ask  you  if  you  formed  any  opinion  then  on  the  examination  of 
tlie  wound  and  the  circumstances  as  to  how  that  cut  in  her  neck 
was  produced  ?    A.  Yes,  sir,  I  did. 
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Q.  What  was  it  ?  A.  My  opinion  was  that  she  was  mur- 
dered by  a  small  ax  or  hatehet. 

Q.  That  was  your  opinion?  A.  Yes,  sir,  I  examined  the 
wound  and  tiX)k  out  the  bone  of  the  neck.  I  found  the  wound 
extended  to  the  bone.  I  took  out  the  bone  and  cleansed  it  and 
found  a  ciink  of  the  instrument  on  the  bone  in  the  neck.  It 
was  the  opinion  of  another  physician,  however,  tliat  the  wound 
miglit  have  been  caused  by  her  falling  on  an  earthen  vessel  in 
the  room. 

Q.  Who  was  he  ?    A.  Doctor  Koan. 

Q.  By  falling  on  an  earthen  vessel  ?  A.  Yes,  sir,  by  falling. 
She  fell  from  the  bed — that  is  not  as  the  family  alleged. 

Q.  Do  you  know  that  she  was  pubject  to  epileptic  fits  ?  A. 
I  do  not  know  it,  but  I  have  heard  so. 

Q.  Dr.  Roan's  opinion  was  that  it  was  caused  by  falling  on 
an  earthen  vessel  ?  A.  It  was  his  opinion  that  it  could  possibly 
be  made  by  falling  on  an  earthen  vessel  from  the  bed.  My 
opinion  was  tliat  it  was  impossible. 

Q.  Was  there  a  broken  vessel  there  in  the  room  ?  A.  Not 
in  the  room  but  they  told  me 

Q.  Did  you  see  one  ?  A.  There  was  some  pieces  brought 
in.  When  I  called  for  the  vessel  some  pieces  were  brought  in 
but  they  were  broken  into  atoms  and  I  could  not  tell  anytliing 
about  it. 

Q.  In  that  conversation  and  upon  that  examination,  was  it 
proved  that  she  was  subject  to  epileptic  tits  i  A.  I  think  it 
was  proved.     I  know  it  was  said — 

Q.  llow  old  was  she  ?  A.  She  was  an  old  lady,  I  suppose 
about  seventy. 

Q.  You  have  spoken  of  another  case  of  murder  where  you 
held  an  inquest.  When  did  that  take  place  ?  A.  I  think  it 
was  in  1869. 

Q.  Did  you  hear  of  another  murder  in  the  county,  of  a  man 
bv  the  name  of  Jacobs — a  colored  man  ?    A«  I  heard  a  mmor. 

Q.  You  did  not  hold  an  inquest?  A.  No^  sir,  I  was  never 
called  upon  to  hold  an  inq.uesj^  oyqi:  him^ 
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Q.  When  yon  hear  of  a  murder  do  you  wait  'till  called  upon 
before  holding  an  inquest  t  A.  'No^  sir,  if  the  statement  comes 
irom  a  reliable  source  I  do  not  wait.  I  heard  nothing  about 
this  case  till  a  week  after  it  was  done,  then  I  heard  it  as  a 
rumor.  I  took  pains  to  enquire.  I  heard  at  one  time  it  was 
at  one  place  and  another  time  another.  I  got  no  reliable  infer- 
mation  about  it  until  about  a  month  afterwards,  when  I  saw 
Mr.  Brock  Holden,  in  whose  neighborhood  it  occurred,  and  he 
|.old  me  it  was  so. 

Q.  You  did  not  think  proper  to  go  to  that  neighborhood 
after  jou  had  heard  of  it?  A.  I  heard  it  was  in  two  or  three 
neighborhoods. 

Q.  Nothing  was  ever  done  about  it  ?  A.  I  do  not  know 
what  the  grand  jury  may  have  done. 

Q.  I  mean  nothing  about  it  by  the  coroner — ^nobody  was  ex- 
amined ?    A.  No,  sir. 

Q.  Has  there  been  any  investigation  by  a  jury  ?  A.  Not 
that  I  know  of,  I  cannot  say  what  the  grand  jury  may  have 
done. 

Q.  Wliat  was  his  color  said  to  be?  A.  He  was  rumored  to 
be  a  colored  man. 

Q.  You  did  not  know  the  man  ?    A.  I  never  saw  him. 

Q.  Were  you  at  a  public  meeting  on  the  day  when  Stevens 
was  murdered  ?    A.  I  was. 

Q.  Were  you  up  in  the  court  room  ?    A.  Yes,  sir. 

Q.  Were  you  any^part  of  the  time  or  late  in  the  evening  in 
the  passage  or  in  anyof  the  rooms?  A.  No,  sir,  I  was  not  in 
the  passage  or  any  of  'ihe  rooms  during  the  day. 

Q.  I  did  not  know  but  what  you  had  been  in  to  see  this  tax 
gathering  ?    A.  No,  sir,  1  had  not  during  that  day. 

Q.  You  heard  the  speeches  ?    A.  Yes,  sir. 

Q.  Did  not  Mr.  Hodnett  speak  of  Mr.  Stevens  in  very  bitter 
terms — in  very  denunciatory  temasl    A.  No,  sir,  I  think  not. 

Q.  Tell  what  language  he  useflf  A.  He  called  the  atten- 
tion of  the  people  in  the  speech  to«ame*money  that  had  been 
paid  to  Stevens  as  a  spy,  I  think  he  <oalled  it    JELe^said  some- 
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thing  like  this:  ^Fellow  citinns,  here  is  what  becomes  of 
your  money.  Here  is  a  man  who  has  been  paid  -ao  much 
money  " — telling  the  amount — ^^  as  a  spy  upon  your  oonduct — 
to  report  you,"  and  he  turael  around,  probably,  to  where 
Stevens  was  sitting.  I  was  sitting  near  the  chairm^i's  seat 
I  had  not  seen  Stevens  during  the  day.  I  caised  up  and  saw 
l&im  sitting  over  in  the  audience.  I  think  that  was  about  tiie 
remark. 

Q.  You  did  not  consider  that  harsh  ?  A,  No,^  sir,  I  did  not 
think  it  was  liarsh. 

Q.  But  it  attracted  the  attention  of  tlie  people  to  him }  A. 
Yes,  sir,  when  he  spoke  of  Stevens  ae  being  a  ^py  and  who 
had  received  money  for  eucli  eervioe  a  good  many  of  the 
audience  looked  at  him-  .  • 

Q.  He  said  that  he  had  been  reoeiving  seven  dollars  a  day  as 
a  member  of  the  legidature  and  had  been  receiving  this  other 
6um  to  act  as  a  spy  upon  the  people,  and  they  looked  round  at 
him  ?    A.  Yes,  sir,  that  was  about  the  substance  of  it 

Q.  Did  not  Hodnett  denounce  such  conduct  as^that inpretty 
strong  terms  ?  A.  I  don't  remember  that  he  did.  He  just 
repeated  tliat  language  and  let  the  people  draw  their  own  con- 
clusions. 

Q.  He  did  not  draw  any  himself?  A.  I  don't  know  what 
he  did. 

Q.  He  did  announce  his  conclusion  ?  A.  I  don't  think  he 
did. 

Q.  If  iie  did  yon  have  no  recollection  ?  A.  No,  sir,  I  have 
no  reeollection. 

Q.  What  time  did  Stevens  leave  the  court  room  ?  A.  I 
never  saw  him  leave  and  Idid  not  see  him  enter. 

Q.  About  what  time  to  your  best  recollection  was  it  that  the 
attention  of  the  people  was  directed  to  him  by  this  speech  of 
Hodnett's  ?  A.  I  don't  ^remember  but  I  reckon  it  was  in  the 
neighborhood  of  four  o'clock 

Q.  How  muchJime  did^the  meetiAg  consume  after  Hodnett 


868  COUBT  OF  IMPEACHlCEirrS. 

liad  finished  ?    A.  I  am  not  jxwitive  as  to  that,  but  I  think  the 
meeting  lasted  until  about  five  o'clock. 

Q.  It  continued  until  about  five  o'clock  i    A.  Yes,  sir. 

Q.  You  staid  until  the  meeting  closed?     A.  Yes,  sir. 

Q.  Wliere  did  you  go  then  i  A.  I  went  immediately  out  of 
the  court  room,  walked  over  to  the  opposite  side  to  the  store 
and  took  a  seat,  talked  awhile  and  then  went  home. 

Q.  When  did  you  first  hear  that  Stevens  was  missing  i  A. 
I  heard  it  that  niglit. 

Q.  What  time  i  A.  I  suppose  about  eight  o'clock,  perha^js- 
a  little  after  I  had  eaten  supper.  As  I  usually  do,  I  walked  down 
to  the  store  and  as  I  got  to  the  store  I  met  Mr.  McKee,  a  mer- 
chant, and  he  remarked  that  Mr.  Stevens  was  missing.  I  asked 
hun  what  he  meant.  lie  said  he  could  not  be  found,  that  his 
family  were  looking  for  him  ;  I  said  he  must  be  attending  some 
league  meeting.  He  said  no,  he  is  not  there,  and  that  they 
were  very  uneasy  about  him.  He  stated  that  Stevens  had 
promised  to  be  at  liome  a  certain  hour. 

Mr.  GRAHAM.    All  this  is  hearsay,  Mr.  Chief  Justice. 

The  Witness.  Yes,  it  is  what  I  have  heai'd ;  I  went  down 
to  the  store  and  I  conversed  about  it  with  Judge  Kerr  and  Mr. 
Neill.  At  that  time  there  were  men  al>out  the  court  house ;  I 
could  see  lights  passing  about  the  rooms. 

Q.  What  time  was  that?  A.  That  was,  I  suppose,  between 
eiglit  and  nine  o'clock,  and  these  things  continued  I  don't  know 
how  long.     I  afterwards  left  and  went  home. 

Q.  Do  you  know  of  the  people  keeping  guard  about  tliat 
night  ?     A.  I  heard  so. 

Q.  Do  you  know  of  any  person  white  and  black  who  lias 
been  whipped  in  that  county  i    A.  I  do  not. 

Q.  Did  you  see  any  one  who  had  been  diastized  ?  A.  Xo, 
sir. 

Q.  I  mean  have  you  examined  these  persons  ?    A.  No,  sir. 

Q.  What  was  the  state  of  feeling  in  tlie  county  towards 
Stevens— :w«w  it  not  very  bitter  ?  A.  I  thiul^  people  generally 
disliked  him — the  white  people  at  l^§t^ 
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Q.  I  ask  if  there  was  not  a  very  bitter  feeling  against  hin> 
among  the  conservative  party?  A.  I  think  they  disliked  him 
about  as  bad  as  they  conld. 

Q.  Do  you  know  anything  about  there  being  any  secret 
political  society  there  known  as  "  The  Kuklux  Klan,"  "  The 
Constitutional  Union  Guard  "  and  "  The  Invisible  Empire  V^ 
A.  I  do  not  know,  sir. 

Q.  Did  vou  ever  see  anvbodv  ridinsf  about  in  dis/niise  either 
in  the  day  or  night  ^  A.  I  never  did  ;  I  ride  as  much  as  any- 
body, day  and  night,  in  the  county,  the  sheriff  not  excepted, 
and  I  never  saw  anvthins:  of  the  sort. 

Q.  I  understand  you  to  say,  in  speaking  of  these  troops  that 
were  there  under  Kirk,  that  you  saw  but  one  evidence  of  civili- 
zation among  them,  one  was  cursing  and  the  other  was  card 
playing  ?  A.  I  said  that  they  seemed  to  me  to  liave  a  remark- 
able propensity  to  swear. 

Q.  But  I  understand  you  to  say  that  tlieir  swearing  and 
card  playing  were  the  only  marks  of  eivilizition  that  you  dis- 
covered ?     A.  I  did  say  that. 

Q.  Were  they  badly  clad  ?     A.  Yes,  sir,  they  wei*e. 

Q.  Some  of  them  during  the  warm  weather  went  barefooted 
and  bareheaded  and  some  of  them  were  Avithout  shirts,  and  vou 
complained  about  their  going  to  liouses  and  insulting  people, 
and  you  say  you  asked  Kirk  if  tliey  came  into  your  house  what 
should  you  do  /    A.  Yes,  sir. 

Q.  And  he  told  you  to  shoot  them  down?  A.  Yes,  sir.  I 
asked  him  what  I  sliould  do,  I  had  only  a  little  son  ten  yeai-s 
old  to  protect  my  family  if  one  of  his  men  should  go  in,  he 
told  me  to  tell  Iiim  to  shoot  them  down,  I  said  that  is  wliat 
I  have  instructed  him  to  do ;  he  said  also  that  "it  one  of  my 
men  insults  a  lady  I  will  have  him  shot,"  or  "I  will  shoot 
liim,"  I  don't  remember  which. 

Q.  According  to  his  account  to  yon  lie  was  endeavoring  to 
make  them  obey  orders  ?  A.  I  don't  know  about  their  obey- 
ing orders. 

Mr.  GEAHAM.    That  is  calling  for  an  opinion. 
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Mr.  BOYDEN.  The  gentlemen  have  been  calling  for  opin- 
ions all  the  time  in  his  examination  of  the  witness. 

Mr.  6EAHAM.  No,  sir,  I  only  called  for  a  statement  of 
what  their  conduct  was. 

Mr.  BOYDEN.  He  had  been  asked  by  the  gentlemen  if 
these  men  appeared  civilixed. 

Mr.  BRAGG.  The  question  has  been  decided,  therrfore 
these  remarks  are  out  of  place. 

Q.  To  which  political  organization  do  you  operate  with  I 
I  operate  with  the  democratic  or  conservative  party. 

Jie-D-irect  ExamituUion. 
By  Mr.  Graham. 

Q.  This  old  woman,  Mrs.  Stevens,  you  say,  was  found  dead. 
What  was  the  heighth  of  the  bedstead  in  the  room  where  she 
was  foimd  from  the  floor  ?  A.  I  tliink  it  lacked  a  few  inches 
of  two  feet.     I  measured  it  as  well  as  I  could  with  my  hand. 

Q.  The  heighth  of  the  bedstead  from  the  floor  you  think 
was  a  little  under  two  feet  f    A.  Yes,  sir,  about  tliat 

Q.  Was  the  room  up  stairs  or  below  ?  A.  It  was  up  stairs 
in  the  house. 

Q.  There  was  a  public  passage  way  up  stairs — ^a  staircase! 
A.  Yes,  sir,  a  staircase. 

Q.  I  ask  you  as  a  physician  and  an  expert  whether  such  a 
wound  as  was  on  this  old  lady's  neck  could  have  been  made  by 
the  falling  into  an  earthern  vessel  on  the  floor  ?  A.  I  should 
tliink  not.  I  can  give  my  reasons  for  thinking  so,  if  you  desire 
me. 

Q.  The  wound  which  you  saw  on  tlie  neck  was  cut  down  to 
the  bone,  and  you  supposed  it  to  have  been  made  by  a  hatcliet? 
A.  Yes,  sir.  It  was  a  straight  transverse  incision  across  tbe 
neck.  There  was  no  semi-circle  as  would  be  if  it  had  been  cut 
on  a  round  vessel,  and  there  was  no  ragged  or  jagged  appear- 
ance to  the  wound,  but  it  was  a  perfectly  clean,  straight 
incision,  three  inches  long,  transversely  across  tlie  neck. 

Q.  In  relation  to  this  public  discussion,  do  you  know  whether 
tbe  auditor's  report  contained  tlie  statement  lllr.  Hodnett  read 
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that  Stevens  liad  received  money  as  a  detective  in  addition  to 
]iis  pay  as  a  senator  ?  A.  I  know  It  contained  the  repprt  that 
he  liad  received  money,  but  how  much  I  don't  remember. 

Q,  As  a  detective?  A.  Tes,  sir,  as  one  of  the  detective 
force. 

Q.  You  have  ofte  i  heard  political  discussions.  Were  these 
remarks  any  more  severe  than  were  usual  on  such  occasions  ? 
A.  Not  a  bit  more  than  I  have  heard  gentlemen  of  different 
parties  indulge  in. 

Q.  You  Lave  stated  that  the  people  of  tlie  county — the  con- 
servative portion — disliked  Stevens  very  much.  What  was 
the  cause  of  that  dislike  ?  A.  It  was  his  general  course  of  con- 
duct.    He  incited  the  negroes 

Mr.  BOYDEN.  How  can  the  witness  know  that  ?   I  object. 

The  WrrNEss.  There  was  a  general  impression  that  he  not 
only  excited  the  negroes  to  do  mischief,  but  to  burn  bams. 
They  believed  that  he  was  an  instigator  of  the  burning  of 
barns  of  the  countv.  That  is  what  thev  believed  and  that  was 
the  cause  of  the  bad  feeling  towards  him. 

Q.  [By  Mr.  Chief  Justice.]  That  he  was  the  ring  leader 
of  the  negroes  ?  A.  That  was  the  general  impression  that  he 
was  the  ring  leader  of  the  barn-burners. 

« 

YANCEY    JONES,  a  ^citness  called   on  hehalf  of   the 
Managers^  being  duly  sworn  ^  testified  as  follows : 
By  Mr.  Graham. 

Q.  State  your  place  of  residence  and  occupation  ?  A.I  reside 
at  Yanceyville,  and  am  by  occupation  a  farmer  at  present. 

Q.  Wliat  is  your  age  ?    A.  50  years  old. 

Q.  Were  you  one  of  the  persons  arrested  by  Kirk  ?  A.  Yes, 
sir,  I  was  arrested  on  the  18th  July. 

Q.  In  the  court  house  as  has  been  described  ?     A.  Yes,  sir. 

Q.  Wliile  the  public  discussion  was  going  on  ?  A.  Yes, 
sir. 

Q.  How  long  were  yon  detained  ?  A.  I  was  released  here 
on  the  20th  August. 
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Q.  Before  Judge  Brooks  ?    A.  Before  Judge  Brooks. 

Q.  Yoji  were  imprisoned  firom  tlie  IStli  July  to  when  i  A. 
To  the  20th  August. 

Q.  State  whether  or  not  you  saw  this  firing  at  Weeden  ?  A. 
Yes,  sir,  I  was  in  front  of  the  court  house,  and  I  heard  Mr. 
Weeden  remark  to  a  man  down  below  :  "  You  man  there, 
"  what  are  you  doing  wdth  that  pistol  i  If  you  do  not  mind 
"  you  will  shoot  somebody."  The  man  down  below  said,  "  Yes, 
"  d — n  you,  I  will  shoot  you,"  and  he  fired  away. 

Q.  The  range  of  the  pistol  seemed  to  be  in  the  direction  of 
Weeden  ?  A.  Yes,  sir,  he  fired  at  him,  I  think.  I  was  stand- 
ing where  I  could  see  him. 

Q.  State  if  you  wore  present  at  any  of  the  scenes  when 
Kirk  made  threats  against  the  prisoners  ?  A.  At  one  time 
they  brought  in  a  company  of  men,  and  placed  them  in  front 
of  UR.  This  took  place,  as  has  been  described  before,  and  he 
said  that  he  would  kill  the  prisoners  and  burn  the  town,  and 
kill  the  women  and  children.  He  brought  in  a  company  of 
men  in  front  of  us. 

Q.  In  front  of  the  prisoners?  A.  Yes,  sir.  A  good  many 
of  us  stepped  back.     I  went  back  to  the  jurj^  room  I  recollect. 

Q,  Kirk  said  that  if  there  was  an  attack  upon  him  he  w-ould 
bum  the  town  and  murder  the  women  and  children  ?  A. 
Yes,  sir. 

Q.  Do  you  know  Avho  the  prisoners  in  confinement  were  at 
Caswell?  A.  Yes,  sir,  I  have  a  list  of  them  with  me  Avhich 
I  took  down  at  the  time  we  were  in  prison, 

Q.  "Will  you  produce  the  paper  if  you  please  i  (Witness 
produces  the  paper.) 

Q.  liead  it.  A.  (Reading,)  John  Kerr,  S.  P.  Hill,  Dr.  M. 
M.  Roan,  J.  C.  Griffith,  James  M.  Keill,  Thos.  J.  Wommack, 
Barzillai  Graves,  A.  A.  Mitchell,  James  T.  Mitchell,  Dr.  A.  G. 
Yancey,  William  B.  Bowe,  Robert  L.  Roan,  Z.  Hooper,  Yancey 
Jones,  F.  A.  Wylie,  James  C.  Williamson,  Joseph  R.  Fowler^ 
Peter  II.  Williamson,  D.  Rainey,  L,  H.  Gunn,  Felix  Roan,  W. 
G.  Chandler,  John  B,  BlackwelL    These  were  confiued  in  the 
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court  house.  Tliere  were  about  a  dozen  other  men  aiTested, 
and  were  under  parole,  or  were  kept  in  the  lower  room,  and 
liad  to  report  daily  at  difterent  times. 

Q.  You  were  carried  from  tliere  to  Company  Shops?  A. 
There  were  about  a  dozen  other  men  arrested  under  parole. 

Q.  Were  you  carried  from  there  to  Company  Shops  ?  A. 
No,  sir,  I  was  paroled  on  the  10th  August.  I  have  my  parole 
here. 

Q.  Read  it  ?     A.I  have  two  paroles. 

The  witness  read  the  two  paroles  in  the  woi*ds  following. 

Headquarters  2d  N.  C.  S.  T. 

Camp  IIoldex, 
Yanceyville,  Aug.  10th,  l.STO. 
Yancy  Jones  is  hereby  paroled  to  visit  his  home,  subject  to 
my  orders. 

Geo.  TV.  Kirk, 
Col.  Com'ding  Post. 

Headquarters  2nd  N.  C.  S.  T., 

Camp  Holdex, 
Yanceyville,  N.  C,  Aug.  13th,  1870. 
Mr.  Y'^ancy  Jones  is  hereby  paroled,  and  will  report  at  my 
headquarters  at  Company  Shops  at  eight  o'clock  a.  m.  16th 
this  inst,  fail  not. 
By  order  of 

G.  W.  Kirk, 
Col.  Com'ding  Post. 
Q.  Were  you  confined  at  the  court  house  at  Graham  at  all  ? 
A.  Ko,  sir,  I  was  on  parole  until  I  came  here. 

Q.  You  were  there  while  the  troops  were  there?  A.  Yes,  sir, 
I  went  to  Company  Shops  and  from  there  I  went  to  Graham, 
and  was  brought  on  here  on  Saturday,  the  20th  August,  when 
I  was  released. 

Q.  Were  you  in  close  confinement  there  at  Graham  i  A. 
No,  sir. 


874  OOUBT  OF  mPSACBHERia 

•  ♦ 

Q.  Were  you  one  of  the  coroner's  jury  on  the  inquest  on 
Stevens?    A.  Yes, sir.  ' 

Q.  Dr.  Yancey  states  tliat  all  of  the  white  jurors  were 
arrested  by  Kirk?  A.  I  think  be  is  mistaken  as  to  Mr. 
Crowder.  He  was  not  arrested  as  I  know  of.  Mr.  James  A. 
Henderson  was  not  under  arrest  whilst  there,  but  he  was 
brought  here. 

Q.  But  with  the  single  exception  of  Mr.  Crowder  the  whole 
of  tlie  jury  that  served  with  you  were  taken  prisoners  by 
liirk?    A.  Yes,  sir. 

Q.  State  whether  or  not  at  the  last  term  of  the  court  you 
were  called  before  the  grand  jury  and  examined  ?  A.  I  was 
called  before  the  grand  jury  and  was  asked  to  tell  anything  I 
knew  or  had  heard  since  in  reference  to  the  murder  of  Stevens. 

Q.  They  inquired  particularly  of  all  the  circumstances  to  as- 
certain in  regard  to  the  murder  of  Stevens,  whether  you  had 
heard  any  evidence  since  ?    A.  Yes,  sir. 

Q.  And  you  testified  under  those  cinsumstances  before  the 
grand  jury  ?     A.  Yes,  sir. 

Q.  When  you  obtained  your  dischai^e  was  any  charge 
brought  against  you — any  evidence?  A.  Here  is  the  dis- 
charge, (producing  the  paper.)    There  was  no  evidence. 

Q.  Did  you  ascertain,  in  the  course  of  the  investigation, 
whether  any  crime  was  imputed  to  you?  A..  I  noticed  tliat 
there  was  a  kind  of  a  charge  against  me  here,, but  they  dind't 
make  out  a  case  against  me. 

Q.  Let  me  see  your  discharge.  (The  witness  produces  the 
paper,  and  hands  it  to  the  counsel.) 

Q.  You  may  read  it.  (The  witness  read  the  paper  in  the 
words  following :) 

State  of  North  Carolina, 

At  Chambers,  August  20th,  1870. 
State 

Yancey  Jones. 
The  said  Yancey  Jones  being  brought  before  me,  and  there- 
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being  no  evidence  adduced  against  him^  it  is  adjudged  by  me 
that  he  be  discharged  jfrom  custody. 

(Signed)  E.  P.  Dick, 

Justice  cf  Supreme  Court, 
A  true  copy. 

Teste        W.  H.  Baoley,  Clerh. 

Mr.  SMITH.  I  find  on  examination  that  the  paper  which 
}ias  been  produced  as  a  discharge,  is  not  an  original,  but  a  copy. 

The  WITNESS.  It  is  a  dischai^  that  was  given  to  me  by 
Mr.  Bagley,  the  clerk.    It  was  signed  by  Judge  Dick. 

Mr.  MERRIMON.  I  suppose  there  is  no  question  about  the 
discharge  have  taken  place. 

Mr.  SMITH.  It  is  simply  attested  as  a  true  copy  by  the 
clerk  of  the  court. 

Mr.  GRAHAM.  Do  you  require  further  evidence  ol  the 
authenticity  of  it. 

Mr.  SMITH.  It  is  evident  that  the  witness  has  been  dis- 
charged, and  that  is  all  that  is  material. 

Cros^Ecamination, 
By  Mr.  Boydbn. 

Q.  You  have  said  there  was  some  charge  made  against  you  ? 

Mr.  GRAHAM.  I  object  to  anything  that  is  published  in 
tilie  newspapers. 

Q.  You  don't  know  of  any  charge  against  you  ?    A.  No,  sir. 

Q.  Do  you  know  of  there  having  been  any  warrant  ?  A^ 
No,  sir,  there  was  no  warrant. 

You  were  brought  here  under  a  writ  of  habeas  carpus  in 
arrest  by  Colonel  Kirk  ?     A.  Yes,  sir. 

Q.  And  there  was  no  charge  against  you  that  yon  know  of? 
A.  No,  sir. 

Q.  Were  you  in  the  public  meeting  on  the  day  Stevens  was 
killed?    A.  I  was. 

Mr.  GRAHAM.  Will  the  counsel  allow  me  to  a^k  the 
witness  a  question  which  I  omitted. 

Mr.  BOYDEN.    Certainly. 
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By  Mr.  Graham. 

Q.  Do  you  know  of  the  aflSdavits  in  the  case  of  Wylie,  Boan 
and  Mitchell  ?    A.  I  do  not  know  of  my  own  knowledge. 
By  Mr.  Boyden  (restiming.) 

Q.  You  were  in  die  meeting  ?    A.  Yes,  sir. 

Q.  Did  you  see  Mr.  Stevens?  A.  I  saxr  him  in  the  eourt 
house.     I  saw  him  on  the  public  square  before  the  meeting. 

Q.  You  saw  him  in  the  meeting  i    A.  Yes,  sir. 

Q.  How  long  did  you  continue  about  the  meeting  ?  A. 
Until  it  broke  up. 

Q.  Did  you  hear  Mr.  Ilodnett's  speech.     A.  I  did  hear  it 

Q.  I  ask  you  if  Mr.  Ilodnett's  language  was  not  very  bitter 
and  denunciatory  ot  Mr.  Stevens  ?  A.  lie  made  use  of  this 
remark  which  has  been  stated  here.  I  don't  know  that  he  was 
bitter.  When  politicians  are  making  speeches  and  referring 
to  one  another  they  are  apt  to  be  very  harsh. 

Q.  His  language  was  very  personal  ?  A.  He  was  very  per- 
sonal when  he  spoke  of  Stevens  as  a  spy. 

Q.  I  ask  you  if  it  was  not  very  bitter  ?  A.  It  was  the 
language  which  you  have  heard  heretofore  described. 

Q.  Can  you  say  that  that  was  all  the  language  he  used  ?  A. 
I  do  not  think  I  know  of  any  other. 

Q.  You  think  they  have  given  all  the  language  ?  A.  I  think 
tliev  have. 

Q.  I  ask  you  if  there  was  not  a  very  bitter  feeling  among 
the  conservative  party  against  Mr.  Stevens  ?  A.  Not  so  bitter 
as  I  have  heard  represented.  That  is  my  opinion.  I  was 
well  acquainted  with  Mr.  Stevxns,  and  used  to  talk  to  him 
frequently. 

Q.  I  ask  if  the  general  feeling  was  not  as  Dr.  Yancey  repre- 
sented it — as  bitter  us  it  could  be.  A.  I  don't  think  it  was  as 
bitter  as  the  doctor  represented  it. 

Q.  Do  you  think  it  was  bitter?  A.  I  think  there  was  bitteniess. 

Q.  Do  you  know  what  time  Mr.  Stevens  left  the  court 
house  ?     A.  I  do  not.     I  did  not  see  him. 

Q.  What  time  was  this  that  Mr.  Hodnett  directed  attention 
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to  Mr.  Steveas  ?    A.  I  cannot  say,  but  I  suppose  about  4 
o'clock. 

Q.  How  much  longer  did  he  continue?  A.  There  were 
three  or  four  speeches  made  alter  that. 

Q.  What  time  do  you  think  it  was?  A.  I  think  they  ad- 
journed about  6  or  half  past  5  o'clock. 

Q.  You  didn't  leave  until  they  adjourned  ?    A.  No,  sir. 

Q.  Were  you  there  about  the  court  yard  ?  A.  I  was  for  a 
short  time. 

Q.  Did  you  see  anything  of  Mr.  Stevens  ?    A.  I  did  not. 

Q.  When  did  you  first  hear  that  he  was  missing  ?  A.  On 
Sunday  morning. 

Q.  You  did  not  hear  it  that  night  ?     A.  No,  sir,  I  did  not. 

Q.  Do  you  live  in  town  'i  A.  Yes,  sir,  but  I  went  up  home 
about  an  hour  by  the  sun,  and  I  did  not  go  back. 

Q.  How  long  do  you  think  you  stayed  before  you  went 
home  ?    A.   About  an  hour. 

Q.  Then  you  left  about  6  o'clock.  A.  It  was.  I  left  some 
time  befere  sun  down. 

Q.  How  soon  the  next  morning  did  you  hear  of  his  death  ? 
A.  It  was  about  sun  up  I  heard  of  it. 

Q.  Do  you  know  of  any  secret  political  organization  in  the 
county  of  Caswell  known  as  the  Kuklux  Klan,  the  White 
Brotherhood,  the  Constitutional  Union  Guard  or  the  Invisible 
Empire  ?    A.  I  do  not. 

Q.  I  ask  you  if  you  ever  saw  any  men  riding  about  in  the 
day  or  night  disguised  ?  A.  I  would  like  to  explain  in  making 
my  answer.  We  had  a  circus  at  our  place  and  some  persons 
came  out  in  the  ring  disguised  who  were  called  "  Kuklux." 
That  is  all  that  I  ever  saw. 

Q.  I  am  not  inquiring  about  that?  A.  Those  are  all  the 
persons  I  have  ever  seen  disguised. 

Q.  With  what  political  party  do  you  co-operate  ?  A.  The 
democratic  party, 

Q.  Have  you  heard  of  any  other  murders  in  the  county 
except  those  named  ?    A.  I  have  not. 

57 
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<).  Did  vou  know  this  man  Itobin  Jacobs?  A.  I  did  not 
I  never  saw  him. 

(}.  Has  tliere  l»ecn  any  ]M*ocecding5  taken  in  the  ctiuntvof 
C'aswell  tonchinij:  the  death  of  Mr.  Stevens  i  A.  Yes,  sir,  I 
was  on  the  inrv.  The  matter  has  been  described  bv  Dr. 
Yancey.  I  was  one  of  the  jury  smnnioned  in  the  case  of 
Stevens. 

Q.   r  m'Mn  any  invliftni.Mit:   ]ireforred.     I  am  not   speaking 

about  the  inrv  dt'inouest  ?     A.  I  do  not  know.     I  was  callel 

ijefore  tlie  jrrand  inrv,  br.t  I  do  not  know  wliether  they  brouiilit 

any  true  bill  or  not  of  mv  own  knowlediro. 
•  •  «^ 

<}.  Do  vou  know  whetlier  there  has  been  anvthin^:  doue 
about  tlie  death  of  llobin  Jacobs  ?     A.  I  do  not. 

().  How  about  this  old  ladv  that  was  killed?  A.  I  oi:h- 
kn«»w  of  that  by  ivport. 

*i.  Do  you  know  of  any  j^erson  beinir  whipped?  A.  I  Jo 
not.     I  have  seen  some  said  to  have  been  whipped. 

(>.  Have  you  seen  anv  marks  on  them  ?     A.  I  have  not. 

Jic-  Duvrt  Kridtt  in  of  Ian . 

<  >.  I  ask  you  whether  vou  were  betore  the  <ri'and  iurv 
summoned  at  the  last  teriii  to  inquire  in  reference  to  the  de.*»th 
of  Stevens?  A.  Yes,  sir.  at  <uir  last  term  of  the  court.  We 
have  had  but  one  term  of  the  court  since  his  death,  and  1  w:.> 
called  on  to  tell  what  I  knew  with  reference  to  it. 

I)V  Mk.  IjOVDEX. 

Q.  How  long  did  the  tenu  last  ^  A.  I  think  it  lasted  onlv 
the  lirst  week.  I  think  the  iudire  let\;  before  the  irrand  inrv 
could  make  their  return. 

Q.  Did  he  leave  on  Wednesday?  A.  No,  sir,  I  tliink  it  was 
later.  I  caimot  say  now,  but  I  think  it  was  the  hitter  part  ol' 
the  week. 

(>.  You  wci*e  asked  whetlier  Stevens  was  not  \nery  nnicli dLr 
liked  by  the  people.  What  was  the  cause  of  that  dislike' 
A.  Shall  I  tell  yon  what  I  have  heard  there? 

Q.  Xo,  I  want  you  to  state  what  was  the  general  impressiou 
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of  the  people  in  regard  to  him  ?    A.  He  was  I'epbrtcd  to  have 
l)ceu  ij:niltv  of  stealiii":  cliickens 


Q.  I  doirt  want  any  particulars  in  relation  to  the  odinni  in 
whicli  he  was  held.  The  inquiry  was  whether  he  was  very  nnieh 
disliked  l)y  the  conservative  ]^arty.  State  whether  there  was 
imputed  to  him  any  particular  crime?  A.  Yes,  sir,  it  was  the 
impression  that  he  was  the  leader,  or  the  cause  of  this  l)arn 
burning  in  our  county,  and  also  the  cause  of  burning  some  of 
the  l)uildings  in  the  town.  We  had  two  buildings  burnt  in  our 
town. 

Q.  The  impression  prevailed  that  he  had  encouraged  this  to 
be  done?     A.  That  was  the  general  impression. 

ilr.  I>OYJ)EN.  I  ask  whether  the  rule  which  has  been  laid 
duwn  in  referentc  to  taking  it  for  granted  that  things  were  done 
in  asking  (piestions,  does  not  apply  to  this  case  ? 

ls\\\  GItAIIAM.  I  have  no  objection  to  ]nit  the  cpiestion 
which  was  suggested  by  the  presiding  oftlcer  when  Dr.  Yancey 
was  examined. 

The  CiriEF  jrsTlCE.  Whether  he  was  considered  the 
riuijfleader  of  the  ne^rroes. 

The  WITNESS.  I  thiidc  he  was  considered  the  ringleader 
of  the  re[)ublioan  party. 

Q.  Of  the  colored  population  ?     A.  Yes,  sir. 

Q.  And  that  he  had  incited  them  to  connnit  crimes  of  that 
nature  \     A.  Yes,  sir. 

GEORGE  WILLI AMSOX,  awiincsavaUalonlehalfof  the 
2fana(jei\%  hehuj  duly  mconi^  tcfiiijicd  asfoUoxcB: 
l>v  Mr.  Mkkuimox. 

Q.  State  your  place  of  residence,  occupation  and  age  ?  A,  I 
reside  in  Caswell  county^  am  by  occupation  a  tanner  and  my 
age  is  forty.six. 

Q.  You  were  not  arrested  by  Kirk  ?    A.  No,  sir. 

Q.  State  whether  or  not  you  went  there  upon  any  occasion 
to  serve  writs  of  habeas  corpus,  and  had  an  interview  with 
him.    A.  I  did.    I  carried  some  eighteen  or  nineteen  writs. 
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Q.  Issued  by  the  chief  justice  of  the  state?    A.  Yes,  6ir. 

Q,  And  you  went  with  them  to  Yanceyville.    A.  Yes,  sir. 

Q.  Describe  what  took  place  there  ?      A.  My  affidavit  is  on 
file.     What  I  have  stated  in  that  is  true. 

Q.  That  is  not  evidence  here.  You  will  please  state  what 
occurred.  A.  I  rode  up  to  Yanceyville  in  company  with  a 
friend  from  Virginia.  There  was  a  great  deal  of  terror  in  that 
whole  countiy  there  and  I  supposed  I  might  be  arrested  and  if 
by  any  possibility  I  was,  I  took  up  this  friend  with  me  trom 
Virginia  that  he  might  tell  the  story  of  my  arrest.  We  pro- 
ceeded to  Yanceyville.  I  got  off  my  horse  and  marched  up  to 
the  gate  in  company  with  this  friend.  I  met  a  sentinel  who 
drew  his  musket  down  in  front  and  asked  me  what  I  wanted. 
I  told  him  I  wanted  to  see  Col.  Kirk.  We  wero  detained 
there  a  few  minutes  when  a  man  came  out  who  was  said  to  be 
his  adjutant.  He  stated  that  he  was  the  adjutant  and  he 
asked  me  what  I  wished.  I  told  him  a  had  a  communication 
for  Col.  Kirk.  He  asked  me  what  that  communication  was. 
I  told  him  I  preferred  to  state  that  to  Col.  Kirk  himself.  He 
said  he  would  go  and  see  Col.  Kirk  and  report.  We  waited 
there  in  the  hot  sun  for  quite  a  while,  some  five  or  ten  minutes, 
perha])s  a  little  longer,  when  a  man  came  out  to  the  gate  and 
stood  on  the  inside — I  afterwards  learned  him  to  be  Major 
Yates — and  asked  me  the  nature  of  the  communication  I  had 
for  Col.  Kirk.  I  told  him  tliat  they  were  writs  of  habem 
corjnts  issued  by  Chief  Justice  Pearson  and  I  took  them  out 
and  held  them  in  iny  hand.  lie  said  Colonel  Kirk  is  busy 
"andean  not  see  you  now.' ^  I  said  "Very  well,  I  shall  re- 
**  main  here  until  I  see  the  colonel."  He  then  remarked  '*  I 
"  will  see  Col.  Kirk,  he  is  busy  now  but  he  may  see  you  in 
"  half  an  hour."  I  said  "  Very  well."  I  then  retired  in  com- 
pany with  my  friend  and  went  over  to  Harrison  &  McKees' 
store  diagonally  across  the  square  some  fifty  or  seventy-five 
yards  and  I  took  my  seat  there.  I  had  not  remained  there 
very  long  before  this  Major  Yates  came  and  attempted  to 
raise  a  diacussiou  with  me  as  to  some  lies  which  he  said  "  Had 
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*^  been  told  on  him,  started  by  that  miserable  scoundrel  Jo. 
**  Turner."  I  told  him  that  I  did  not  desire  to  get  into  any 
discussion  with  him,  and  I  went  off  and  left  him.  Before  I 
I  left  him  after  I  made  use  of  this  remark,  that  I  did  not  want 
to  have  any  discussion  with  him  at  all,  he  said  *•  If  you  are 
are  for  fighting  we  are  ready."  I  said  it  was  the  last  thing 
that  I  thought  of,  that  I  was  on  an  errand  of  peace  and  I 
would  have  no  further  discussion  with  him,  and  I  turned  and 
left  him.  I  then  retired  to  Mr.  Norfleet's  store  and  sat 
there  a  while.  I  then  saw  Maj.  Yates  at  the  court  house  gate, 
lie  came  out.  I  immediately  went  with  this  friend  to  the  gate 
and  said, ''  Will  Col.  Kirk  sec  me  T  He  said,  "  Col.  Kirk  refuses 
"  to  have  an  intercourse  with  any  midnight  assassin."  I 
observed  to  him,  "  I  am  no  midnight  assassin,  I  am  a  peaceable 
**  citizen  in  the  performance  of  a  duty."  I  then  retired  to  a 
tree  some  fifty  yards  in  front  of  Mr.  Henderson's  store.  First, 
I  went  to  Mr.  Norfleet's  store  and  sat  down  there.  I  saw  that 
there  was  a  good  deal  of  nervousness  about  some  of  our  citizens 
and  said  to  this  friend  of  mine,  "  I  may  involve  some  friend, 
*'letus  go  under  that  tree  and  stay  by  ourselves,"  and  still 
holding  tliese  writs  in  my  hand  I  went  out  and  sat  there  a 
while.  Before  I  left  Mr.  Norfleet's  I  saw  a  man  at  the  upper 
window.  Mr.  Norfleet  said  "  Tliat  is  Col.  Kirk."  There  was 
a  man  standing  with  him  in  his  shirt  sleeves  whom  I  afterwards 
learned  to  be  Mr.  Scoot.  I  started  across  with  the  writs  in  my 
hand  towards  the  court  house.  Tliis  man  that  I  afterwards 
learned  to  be  Kirk  stepped  back.  I  spoke  to  this  gentleman 
who  was  with  him  and  said,  "  Where  is  Col.  Kirk."  He 
stepped  back  from  the  window.  In  a  lew  moments  I  saw  the 
same  man  in  the  vestibule  in  the  court  house  and  ho  seemed  to 
be  giving  instructions  to  men  outside.  The  dnnns  were  beaten, 
I  went  up  to  the  gate  and  failing  to  see  Kirk  I  went  back  to 
the  tree.  The  dnims  were  beaten  and  a  company  called  out 
and  they  seemed  to  be  going  through  tlie  loading  of  their 
muskets  and  then  tliey  marched  out  of  the  square  across  about 
half  way  to  where  I  was  sitting.    They  thw  filed  to  the  left 
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and  halted  and  remained  there  a  few  minntes,  and  then  a  com- 
pany of  seven  men  marched  right  sqnarely  up  to  where  myself 
and  my  friend  were  sitting,  nnder  the  command  of  this  Maj. 
*Yatcs.     lie  said  to  me,  "  If  yon  have  got  homes  go  to  tliem." 

Q.  Who  said  that?  A.  Maj.  Yates.  "If  yon  liave  homes 
''  go  to  tliem — I  am  going  to  hreak  np  this  caucnsing  ahout 
'"  lierc."" .  My  friend  wlio  was  witli  me  said  :  "  If  we  will  sepa- 
"  rate  can't  we  stay  here — there  will  then  be  no  cancnsing  ;*' 
He  said :  "  I  have  orders  if  von  do  not  leave  to  fire  into  von." 
I  observed  to  him  :  '*  I  nm  protected  hy  these  writ^  from  the 
"  chief  justice,  and  if  yon  choose  to  tire,  fire."  My  friend 
then  snggcstcd  that  we  had  done  all  that  was  possible  to  do,  ami 
we  then  retired  in  good  order.     [Laughter.] 

Q.  That  was  the  result  of  yonr  mission?     A.  Yes,  sir. 

Q.  To  what  place  did  yon  retire  ?  A.  I  I'etired  to  Danville, 
Virginia. 

Q.  Yonr  mission  was  inefiective  for  the  pni*})ose  for  which 
yon  were  sent  ?     A.  Yes,  sir. 

(J.  State  to  tlie  court  whetlicr  you  had  nny  correspondence 
trilJi  (t-jvcriiDr  II olden  on  the  sr.bicct  of  a  niilitarv  c*)urt  to 
ley  these  i:;cntleii:cii  in  ]-)rison  at  Yanceyville. 

Mr.  M(  (X)IvKLE.  AVe  olnci't  to  it  unless  the  wrilinir  is 
produccMJ. 

Mr.  ]\IEUIMM(«.     AVe  have  the  i)aper.^. 

(}.  Take  these  papers  and  see  it  you  luid  such  a  corres]>oii- 
dence  ?     A.  Yes,  sir. 

Q.  Kead  the  corres]>ondence  to  the  coui't  i  A.  Shall  1  read 
aeo])y  of  a  letter  I  sent  to  Gov.  Ilolden  ? 

Q.  [l>y  Mr.  IJoyden.]  Is  it  the  copy  or  the  original  ?  A. 
I  sent  the  copy  to  Gov.  Ilolden. 

Q.  [Hy  Mr.  Smith.]  Do  you  know  that  he  received  it — did 
he  reply  to  it  ?     A.  It  was  answered  by  Col.  Clarke. 

Mr.  SMITH.  We  object  to  the  letter  of  the  witness  being 
read  in  evidence.  No  matter  which  was  written  first,  the  letter 
sent  to  the  governor  is  the  original  and  the  one  he  retained  is 
the  copy. 
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The  CHIEF  JUSTICP].  Tlie  witness  liaving  stated  tliat 
the  two  papers  are  identical,  the  copy  that  he  retained  piay  be. 
read. 

The  WITNESS  read  Iiis  letter  in  the  words  following :  • "        , 

ft 
Natioxal  IIotkl, 
Coj'ncr  of  Halifax  and  Edonton  Streets, 

Innnediately  North  of  the  Capitol. 
IIaleigh,  N.  C,  July  30th,  l.S7<\ 
His  Excellency,  W.  W.  Holdkx, 

Governor  oi  Nortli  Carolina: 
Sir  :  Thongh  a  citizen  of  Caswell  and  styled  an  insnrgent, 
as  anhunihle  citizen  I  prc.-nine  to  address  yoii,  hoping  that  vun 
may  and  will  answer  any  respectful  enquiry.  It  is  stated  pnl»- 
licly  that  a  military  coin-twill  assejnhlc  in  Vanccyvillc,  on  the 
8th  August,  to  try  the  ])risoners  held  hy  Ci.'l.  Kii'k. 

If  this  he  so  the  ohjeit  of  this  is  r(}si)ecl fully  to  ask,  if  con- 
sistent with  your  excellency's  idea  t)f  right  and  ] propriety,  to 
so  inform  me,  so  that  the  prisoners  may  em[)loy  such  counsel 
;:s  they  wish  enough  in  jidvnnce  to  he  availahle.  ^  ' 

Trv.sting  your  excellency  will   receive  this  in  the  same  spirit  '  <^^  " 
in  which  it  is  written,  'N 

I  an  J,  respect  fully, 

(ii:o.  Wjij.iamsox. 

His  Excellencv  AV.  AV.  Holden,  (Jovornor  of  Xortli  Carolina. 
P.  S.     If  honored  with  answer,  dii'cct  to  Danville,  Ya. 

Q.  f  l>y  ISlr.  SAHTn.]  I  low  do  you  k  now  that  the  original  of  that 
was  received  hv  the  irovernor  i     A.  I  liave  it  to  Col.  Clarke. 

(i.  That  is  all  yon  know  ahont  it  i  A.  Col.  Clarke  told  me 
ai'te  r  wards 

Mr.  GIvAII Aj\[.     You  need  not  state  what  was  told  von. 

Q.  Do  vou  know  that  it  reached  Gov.  Holden  otherwise 
than  that  which  was  said  to  you  hy  Col.  Clarke  ?  A.  I  cannot 
say  that  I  do. 

Q.  [By  the  Chief  Justice.]  Is  there  any  reference  to  the 
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receipt  of  it  by  the  governor  in  the  reply  ?  A.  Yes,  sir,  it 
states  that  it  reached  him. 

Mr.  SMITH.  I  submit,  Mr.  Chief  Justice,  that  tliis  is  simply 
a  declaration  of  Clarke's. 

Mr.  MERRIMON.  We  have  proven  already  that  GoL 
Clarke  was  a  military  officer  holding  a  commission  under  tlie 
governor  and  that  \ie  was  one  of  his  agents  who  communicated 
with  the  prisoners  and  got  written  confessions  from  theiii^ 
and  we  insist  that  a  letter  delivered  to  Col.  Clarke  directed  to 
the  governor,  and  a  reply  from  him  speaking  as  having  been 
authorized  by  the  governor  to  reply,  is  competent. 

The  CIIIEP  JUSTICE.  The  presiding  officer  is  of  the 
opinion  that  the  paper  is  admissible. 

The  witness  read  the  paper  in  the  words  following : 

Raleigh,  July  Slst,  1870. 
CoL   Geo.  WiUiamsan: 

Dear  Sm. — I  handed  your  letter  to  the  governor,  and  he 
received  it  most  courteously. 

He  requests  me  to  say  to  you  that  the  commission  will  meet 
on  the  8th  day  of  August,  and  that  counsel  will  be  permitted 
to  appear  for  persons  accused. 

Verj'^  respectfully  yours, 

Wm.  J.  Clarke. 

« 

Q.  State  whether  you  had  occasion  to  visit  Yancey\Tlle  ven' 
frequently  during  the  time  the  troops  were  there '{  A.  Yes, 
sir,  my  recollection  as  to  dates  however  is  very  poor,  but  I  was 
there  frequently. 

Q.  State  whether  you  were  admitted  into  the  presence  of 
the  officers  ?  A.  I  was  there  between  the  time  I  wrote  tlii* 
letter  to  the  governor  and  the  time  of  the  reception  of  the 
answer,  which  I  received  on  the  8th  day  ol  August.  En- 
dorsed on  the  envelope  are  the  words  "  This  letter  sent  by  a 
"  gentleman  going  to  Yanceyville  who  failed  to  deliver  it."  It 
was  brought  back  here  and  th^u  ecut,    I  received  it  on  the  Sth 
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day  ol  August,  the  day  for  whicli  the  miUtary  commiBsion  was 
appointed ;  that  accounts  for  its  reception  so  long  alter  it  was 
dated. 

Q.  Tour  letter  was  dated  the  30th  July,  and  his  answer  was 
dated  31st  ?    A.  Yes,  sir. 

Q.  With  this  super^scription  accounting  for  its  delay  ?  A. 
Yes,  sir. 

Q.  State  what  took  place  alter  you  went  to  Yancey ville  ? 
A.  I  went  to  Yanceyville  in  the  meantime  between  these  two 
dates.  I  wrote,  I  think,  on  the  5th  day  ot  August,  asking 
Col.  Kirk  permission  to  see  the  prisoners.  He  allowed  me  to 
do  so  afler  writing  one  or  two  letters.  I  went  into  his  office 
and  he  asked  me  what  I  wanted  to  see  tliem  for  i  I  told  him 
my  object.  He  got  up,  buckled  on  his  pistol,  and  said  "  walk 
up." 

Q.  [By  the  Chief  Justice.]  State  what  you  said  ?  A.  I 
told  him  my  object  was  to  see  the  prisoners.  I  stated  that  in 
the  letter,  a  copy  of  which  I  have  with  me. 

Q.  [By  Mr.  Manager  Sparrow.]  What  was  the  puri>oseif 
A.  To  prepare  them  for  their  approaching  trial,  it  it  should 
take  place. 

Q.  You  went  in  with  Kirk  and  what  did  you  say.  A.  I 
told  him  I  had  written  a  letter  to  him  asking  permission  to  see 
the  prisoners.  He  had  replied  to  me  in  a  letter  that  I  could 
see  them  at  one  o'clock.  At  that  hour  I  called  at  his  office 
and  told  him  he  knew  what  I  came  for,  but  I  repeated  that  I 
had  come  to  see  the  prisoners  in  relation  to  their  trial  which 
was  to  be  had.  He*  carried  me  up  stairs  and  in  walking  up  he 
made  this  remark.  "  You  can  stay  up  here  about  livo  or  ten 
minutes,  I  am  in  a  hurry."  We  had  got  half  way  up  the 
stairs  then.  I  said,  "  Well,  if  I  cannot  stay  longer  than  that  to 
"  do  the  business  I  have  to  do  I  shall  not  go."  I  turned  around 
and  walked  a  few  steps  down  stairs  and  he  said,  "  I  will  give 
you  half  an  hour."  I  said  that  is  as  long  as  I  wish.  We  went 
up  stairs  to  the  court  room.  The  prisoners  tlironged  around 
me.    I  told  them  that  I  had  been  to  Raleigh^  tliat  I  had  had  inter- 
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views  with  sonic  of  the  le^dl  gentleuicn,  Mr.  Merrimon,  Grov. 
l>rairir  and  Mr.  ] kittle,  and  that  tliose  «j:cntlenien  tliou«rht  thev 
wonld  not  he  uhle  to  attend  tlie  trial  1)ut  that  I  ha<l  tclegnxpheil 
to  (tov.  Wells  of  Virginia  to  know  if  ho  wonld  api)ear  as 
eonihsel  in  tlie  trial  belore  the  comnii&sion,  at  the  same  time  I 
assured  them  tliat  in  my  ojnnion  no  military  commission  would 
he  held.  At  this  stage  Kirk  said  the  military  eommission  will 
he  held  on  tlie  Sth.  Doctor  Itoan  stepi)ed  np  and  said,  *'CJ. 
Kirk  will  the  military  commission  he  held  f '  He  said  '*!: 
y/ill  he  held."  Then  he  said  *•  Will  we  he  allowed  eonn5>el  aii«l  a 
lair  trial."'  lie  said  *' You  will.''  After  a  little  eon yersatioa 
with  the  prisoner's  1  retired. 

C>.  Did  von  have  occasion  to  <^o  back  there  about  the  time 
the  |>risoncrs  left  Vaiiccy ville  if     A.     Yes,  sir. 

^i.  Wli.it  towk  i>l:ice  then  t  A.  I  Wiis  at  Yauceyville  on  tlit 
occasion  of  jlr.  iirojk  Ilolden's  coming  up  there  in  company 
with  .several  prominent  tUrmers  in  ^the  neighborhood  at  Tn'?- 
i»'jct  Iliil.  1I(;  came  tome  and  said,  '•  I  want  yon  to  go  with 
*•  lliis  commi;tc(^  of  citizens  to  ?ce  (.'••1.  Kirk." 

.Mr.  iIc('<MvlvLi:.  We  o])jcct,  Mr.  Chief  Justice,  to  ]n\U 
«.'t'  this  convcrr::iti(»ii. 

( >.  (b>  on  ain!  state  y»'liat  tran.-j»ii\"vl  with  (.'ol.  Kirk  i  A.  1 
Vv'cal  in  co:n}>any  with  the  citi::c!is  and  when  y^'e  gut  into  (.'i*:. 
i\irk's  oiiartcr.- he  Ircutcilus  courtc(ni>ly.  The  <»bject  of  our 
iiitcrvicvv'  was  e::i>1ainul  by  (^'l.  Kohert  Watt.  We  liail  h:ui:\ 
little  meetimrand  ain'eed  ni>on  certain  thim^s  we  vronld  s;iy  to 
(.'ol.  Kirk. 

Q.  Jlr.  Watt  is  a  prominent  lawyer  in  Yanceyville'  A. 
Yes,  sir,  he  made  a  stiitement  to  Col.  Kirk.  I  do  not  know  as 
it  is  ]>ropcr  to  state  it. 

Q.  You  can  do  s(».  A.  lie  said  we  had  come  ti>  see  him  tt* 
make  a  fair  exhibit  to  him  of  matters  there  in  or.r  ci>unty  and 
to  assure  him  not  only  for  ounselyes,  but  that  we  thouirht  we 
coidd  pledge  the  citizens  of  the  county,  that  if  there  Ayerc  any 
arrests  to  be  made  the  eiyil  authorities  eould  do  it  and  Aye  would 
jJedgeoui'selyes  that  it  could  be  done,     lie  very  abruptly  said. 
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**  I  uihlerstaiid  it ;  wc  have  got  you  down  now  and  you 
''liave  eonio  to  be^/'  I  said  ''Jsot  a  bit  of  it,  sir.  We 
*'have  eonie  to  make  a  plain  stiitenieiit  ol  tlie  condition 
"of  affairs  in  tlio  county.-'  lie  said,  ''Look  here,  sir, 
*\you  have  insulted  nio  two  or  three  times.  1  have  got 
*•  proof  enougli  to  arrest  you  now/'  I  said  ''  You  have  no 
])roof  against  me  nor  can  you  have  anything  against  nie  except 
what  Stunre  Sam  Harrison  tohl  vou  on  vesterdav/'  lie  said 
•'  1  want  you  to  keej)  i>ut  of  my  camp.''  I  said  '*  Very  v»ell, 
'*  it  vuu  will  de.-ii^nate  where  vour  hounds  are  I  will  not  in- 
*' fringe  upon  your  cauip.''  He  said  *' 1  have  a  letter  from 
'*  Governor  llolden  giving  me  control  of  the  public  buildings 
"and  grouTids/'  I  said  *' Very  well,  I  will  keep  away  from 
"'  them."  Every  lix  alter  that — I  will  sav  that  liis  conduct 
hatl  got  my  Iinlian  up  a  liitleand  I  felt  a  little  vixenish  about 
it — 1  would  ride  up  by  the  edge  of  the  court  house  and  stop 
bv  the  Presbvrerian  minister's  and  leave  mv  hcrtc  and  i»-o 
aroimd  ;in  I  t;il:e  a  r^^Mt  on  Johnson's  porch  and  >\t  tliero.  <.>ne 
d.iy  my  br«'ther  .lames  (.'.  Williamson,  wlio  was  a  prisoner,  sunt 
woril  U)  uw  lii.'it  he  wIsIkmI  me  to  u^et  him  some  monev  tocome 
dov/n  to  Jialeiiih  or  to  tlie  S!io]i.-\  that  he  had  n<.nie.  1  bcnt 
v/.»rd  to  Coluuol  Kirk  bv  one  ot  the  ofiicers  that  I.  had  been 
ior]»i(l(k*:i  to  go  on  th.e  s<[uare  and  I  had  Mime  busine.-s  of  im- 
pt>rLance  to  me  that  i  would  like  in  attend  to.  1'lie  othcer 
went  oH'  and  in  a  tew  minutes  f  saw  ]\[ajor  Yates  and  Lieuten- 
;mt  Manner  iipproach  me.  They  cjune  up  to  me — 1  v;as  sitting 
alone  against  the  ijo.si.  As  they  came  to  me  he  naid  ''  Vou 
'•  liave  i^ot  some  bnsine.-s  to  attend  tx»?''  I  said  ''Yes.''  He 
Kiid  '*  Colonel  Kirk  savs  vou  can  <^o  and  attend  t*)  anv  business 
*•  vtni  wish  to  attend  to,  but  vou  have  not  <Lrot  to  have  thirty 
or  fortv  men  talkin^jf."  I  s:nd  ''  Verv  well.  When  1  *!:o  (Uit  if 
''  anv  of  mv  friends  come  around  1  shall  certainlv  talk  to  them.'' 

ft  •  ■  •/ 

His  reply  was '' Shut  your  nmuth,  you  (r — d  d — d  Kuklux.'' 
1  Eaid^'I  am  no  Kuklux,  and  1  exipect  to  talk  while!  have 
a  tongue."  ]>anner  made  some  little  etfort  as  if  to  dniw  his 
pistol,  but  Yates  touched  him  on  his  shoulder  and  said  "  Let 
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"  tiled — d  rascal  alone,"  and  they  started  off.  They  got  off  some 
ten  or  fifteen  paces  when  Banner  turned  aronndand  said  "  Shut 
your  G — d  d — d  mouth,"  and  he  rushed  back  to  me — both  ot 
them  did,  and  commenced  as  if  they  were  drawing  their 
pistols.  I  said  "  You  can  shoot  me  if  you  want,  I  am  unarmed. 
"  I  do  not  make  any  resistance."  He  then  cursed  me  and  they 
went  off.  I  was  under  the  impression  then  and  I  am  now, 
that  if  I  had  moved  my  hand  I  would  have  been  shot  down. 

Mr.  SMITH.    That  is  not  proper  to  state. 

Q.  Did  you  finally  get  the  money  to  your  brother?  A. 
Yes,  sir,  I  earned  it  and  delivered  it  to  him  at  the  court  house. 
I  sent  for  him  and  he  came  down  and  I  delivered  it. 

Q.  What  was  the  condition  of  the  people  in  the  county  in 
respect  to  terror  by  reason  ot  this  militi  ry  occupation  ?  A. 
There  was  a  perfect  state  of  terrorism. 

Q.  How  was  it  exhibited  ?  A.  I  was  traveling  frequently 
between  Danville  and  Yanceyville  and  I  saw  divers  wagons 
loaded  with  tobacco,  and  wagons  returning  from  market  and 
they  invariably  avoided  Yanceyville.     I  asked  these  men 

Mr.  BO  YDEN.     You  need  not  tell  what  they  stated  to  you. 

Q  Is  Danville  the  great  tobacco  market  of  that  county? 
A.  That  is  the  only  one  except  Richmond.  Those  who 
pressed  the  tobacco  sent  it  to  Eichmond. 

Q.  Is  Yanceyville  on  the  ordinary  road  to  that  market  town — 
I  mean  do  a  large  number  of  the  roads  going  through  the 
county  to  Dan\nlle  pass  through  Yanceyville  ?  A.  The  larger 
portion  of  the  produce  south  of  Yanceyville  would  naturally 
go  through  that  place. 

Q.  You  say  that  the  wagoners  avoided  going  through  there 
during  the  military  occupation?  A.  They  would  take  other 
.roads  instead  of  pascing  through  that  place. 

Q.  How  were  the  women  and  children  in  the  countiy  and 
neighborhood  of  Yanceyville  in  respect  to  fear  i  A.  I  cannot 
state  that  of  my  own  knowledge  as  to  what  the  feeling  was. 
Those  I  saw  were  very  much  alarmed — moat  of  them.  But  I 
did  not  see  a  great  many. 
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Q.  You  know  what  the  general  report  was,  and  the  general 
impression  ?  A.  The  general  report  was  that  they  were  all 
frightened. 

Mr.  BOYDEN.     We  object  to  that  testimony. 

Mr.  GRAIIAM.  We  submit,  Mr.  Chief  Justice,  that  the 
proof  of  the  general  report  is  proper. 

The  CHIEF  JUSTICE.  The  presiding  officer  is  of  the 
opinion  that  proof  of  the  general  report  is  competent. 

Q.  You  say  that  the  general  report  yrss  that  there  was  a 
state  of  fright  among  the  women  and  children?  A.  Perfect 
terror,  sir. 

Q.  How  many  men  in  that  county  were  confined  and  sepa- 
rated from  their  families  ?  A.  It  will  be  hard  for  me  to  name 
them  over  but  I  have  a  list  here. 

Q.  [By  the  Chief  Justice.]  It  is  not  necessary  to  name  them 
but  give  tlieir  number  ?    A.  I  should  think  fully  twenty. 

Q.  Were  they  generally  very  prominent  citizens  or  otlier- 
wise  ?    A.  Many  of  them  were  our  most  prominent  citizens. 

Q.  Do  you  know  whether  the  meeting  of  the  association  of 
the  Baptist  church  was  held  during  the  time  of  the  military 
occupation  ?    A.  It  was  not. 

Q.  Was  it  appointed  to  be  held  and  if  so  do  you  know  the 
reason  why  it  was  not  ? 

Mr.  BOYDEN.  You  will  speak  of  your  own  knowledge. 
A.  I  cannot  speak  of  my  own  knowledge.  I  know  what  I  saw 
in  the  papers  and  what  I  heard  sundry  members  of  the  church 
say. 

Ch*088-Examination. 
By  Mr.  Boyden. 

Q.  You  have  spoken  about  a  letter  you  wrote  to  Gov.  Ilolden. 
Did  you  have  a  personal  interview  with  him  ?  A.  Not  upon 
that  occasion. 

Mr.  MERRIMON.    Will  you  fix  the  time. 

Q.  After  the  arrest  of  these  persons  did  you  come  down  with 

a  delegation  to  see  Gov.  Holden  ?    A.  No,  sir, Do  you 

mean  coming  from  my  town  here. 
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Q.  I  don't  know  where  they  came  from,  but  ilkl  von  cmne 
to  (tovcrnor  1  [olden  to  have  an  interview  with  a  number  of 
persons  i 

Jlr.  CtRAII  AM.  I  object  to  the  qnestion  unless  it  refer?  t" 
interviews  and  occasions  tliat  liavc  been  heretofore   s}>oken  of. 

^[r.  McCOIvKLE.  We  ofter  the  evidence  in  tin's  point  <if 
view.  Evidence  has  been  adduced  on  the  pail  of  the  miij:i- 
ti:crs  that  i^reat  barbarity  has  been  ]U'acticed  niK>n  the^i' 
prisonei*s,  and  that  CJov.  Uolden  sanctioned  it.  AVe  j)rop<^* 
now  to  prove  that  durinc;  the  coniinenient  of  these  ircntleincn 
the  witness  now  present  and  others  came  down  to  see  (tov. 
llolden,  and  that  Gov.  II olden  repudiated  all  acts  of  cnieltj 
and  every  act  of  l)arbarity  that  had  been  practiced.  We  ]»r«> 
pose  further  to  prove  what  reasons  he  assigned  for  the  arrest  oi 
tliese  ]>arties  for  the  ]>uq)08e  of  rebutting  what  the  counsel  on 
the  otlier  side  have  introduced  to  show  that  he  Kinctione^l  all 
the  movements  of  Kirk  in  tlie  cruelties  they  had  peri>etr:Ue<.l. 
It  strikes  us  tliat  the  proof  is  entirely  pei^tiuentand  conii^tent. 

Mr.  GRAHAM.  Let  us  see  when  the  interview  is  sai<l  t«» 
have  taken  i>lace. 

^fr.  r>()Vl)EX.  I  expect  that  Mr.  Williamson  can  fix  the 
date. 

Q.  [By  tlie  Chief  Justice.]  Wjis  it  before  or  after  the  cor- 
i>es]>ondeiice  i 

Mr.  MERRIMOX.  I  submit  that  it  is  not  competent  in  aiiv 
point  of  view.  If  the  respondent  gave  any  ortier  it  c:iu  Iv 
introduced  :  but  any  convei*sation  which  he  had  with  oHt- 
siders,  and  esj^ecially  after  the  proceedings  which  took  place  on 
the  haheaif  corjfus^  is  inadmissible. 

The  ClIIEE  JUSTICE.  You  had  better  m  the  first  plat^ 
fix  the  time  and  ])lace  of  the  interview. 

The  WIT:NESS.     It  was  on  the  2r)tb  of  August. 

Mr.  GRAHAM.  That  was  after  these  men  had  been  dis- 
charged on  the  writs  of  Jtabeas  corpus  and  no  thanks  to  tliis  re- 
spondent that  they  were  discharged. 

Q.  [By  the  Chief  Justice.]    Was  this  after  the  prisoners 
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had  been  discharged  i    A.  After  the  prisoners  had  been  dis- 
charged. 

ilr.  liOYDEX.  We  were  misinformed,  we  supposed  tliat 
it  was  belbro. 

The  CHIEF  JUSTICE.  The  question  is  clearly  incompe- 
tent. 

Q.  Were  you  at  the  public  meeting  on  the  day  before  the 
body  of  Stevens  was  found  ?     A.  Xo,  sir. 

Q.  You  were  not  there  that  day  ?     A.  Xo,  sir. 

Q.  How  far  do  von  live  from  Yancevvillei  A.  About  three 
and  a  half  miles. 

Q.  Where  were  you  on  that  dav?  A.  I  scarcely  remember. 
I  was  v.'ith  my  family  just  returning  from  a  trip  from  Texas. 
I  think  I  was  in  (ireonsboro\  or  on  the  road  from  Greens- 
boro' to  Danville,  looking  up  my  baggage. 

().  Were  voa  in  town  the  morninii:  the  body  was  found  ( 
A.  Xo,  sir,  I  started  from  Danville  for  home,  and  knew  nothing 
of  the  matter.  When  I  crot  to  Yancey  ville  in  the  evenino* 
the  jury  was  sitting  on  Ihe  body. 

Q.  I  wish  to  ask  you  if  there  was  not  a  very  bitter  feeling 
among  the  conservatiye  party  in  the  county  of  Caswell  against 
Mr.  Stevens?  A.  There  was  up  to  the  time  I  left  the  county ; 
I  loft  on  the  2Sth  ot  February.  AVhat  the  feeling  was  after- 
wards  I  do  not  know. 

Q.  What  year  >    A.  IJ^OO. 

Q.  You  have  not  resided  there  since  ?  A.  I  returned  the 
22d  of  May,  and  I  liavc  been  there  ever  since. 

Q.  [P>y  Mr.  Bi-agg.]     What  year  did  you  return  ?     A.  1870. 

Q.  So  that  you  were  gone  a  year  or  more  ?  A.  I  was  not 
gone  a  year.     I  left  in  February. 

Q.  [I>y  Mr.  Merrimon.]  Are  you  not  mistaken  in  the  year 
you  left,  you  said  you  left  in  1869.  Did  you  mean  1870?  A. 
Yes,  sir,  I  was  only  gone  a  few  months.  I  made  a  mistake  a& 
to  the  year. 

Q.  You  have  been  there  most  erf  the  time  except  a  few  montlie^ 
since  the  war  i    A.  Yes,  sir. 
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Q.  Do  yon  know  anytlnng  about  any  secret  political  organ- 
izations in  your  county  under  the  name  of  the  '^Kuklnx  Klan," 
the  "  Constitutional  Union  Guard,"  the  "  White  Brotherhood" 
or  the  "  Invisible  Empire  ?"    A.  I  do  not  know. 

Q.  Have  you  ever  seen  any  persons  disguised  in  public  such 
jis  we  insist  there  have  been  ? 

Q.  Have  you  seen  any  colored  persons  who  have  been 
whipped  in  the  county  and  seen  any  marks  of  whipping  upon 
them  ?    A.  I  have  not. 

Q.  Do  you  know  this  colored  person  Robin  Jacobs  ?  A. 
I  never  heard  of  him  until  I  saw  the  papers. 

Q.  Were  you  there  at  the  last  term  of  the  court  ?    A.  I  was. 

Q.  What  day  did  it  open  ?  A.  I  -don't  remember.  I  had 
no  business  in  the  court. 

Q.  Do  you  know  how  long  it  continued  ?     A.  I  do  not 

Q.  Have  you  any  knowledge  whether  there  has  been  any 
bills  found  against  any  persons  for  the  murder  of  Stevens  or 
Mrs.  Stevens  or  of  Mrs.  Blackwell  or  Robin  Jacobs  ?  A.  I 
have  no  knowledge. 

Q.  Ilave  any  steps  been  taken  to  investigate  the  causes  of 
their  death  or  any  bills  of  indictment  been  found?  A.  Not 
to  my  knowledge. 

JOSIAII  TURNER,  Junior,  a  witness  calied  on  behalf  of 
the  Managers^  heinrj  duly  sworn  j  testified  as  follows  : 
By  Mr.  Merrimon. 

Q.  State  to  tlie  court  your  name,  age,  place  of  residence,  and 
your  business?  A.  My  name  is  Josiali  Turner,  junior,  my 
profession  for  near  thirty  years  was  the  law,  but  more  recently 
I  have  been  an  editor.  I  spend  most  of  my  time  in  Raleigh, 
but  my  family  reside  in  Ilillsboro',  where  I  was  bom  and 
raised. 

Q.  State  to  tlie  court  whether  at  any  time  in  the  year  1870, 
you  saw  any  armed  men  in  the  county  of  Orange  and  if  so 
whether  they  did  anything  to  you  and  if  so  what?  A.  On 
(the  day  after  the  election,  the  5th  day  of  August  I  believe  it 
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•-%:us,  a  number  oi' :ii-rno«l  uicn  c.imo  Iruiu  C«>iiij);iiiy  >^lio]>.s  to 
ilillsboru'- -iiiiKMi:^  tlirm  -i  couple  <»t'  iie;;r;jo.s.  Tiiure  were 
:-v)Uie   <ML':ht   vv  le'i  \'.'liite  ::!eii-  t(»n   ])erli:i|'s,    1    Imd   l»C'(Mi  in- 

torme:! 

Mr.    liOVnKN.      \V.^  «  Ui'.M'i:  to  f'.iiv  lieiirs.'iv  te:Min}oTiv. 

■  •  •  •  t. 

tj.  S^;T/  wiifU  y. »u  «1'M?  A.  i  w^'Ut  !•>  lliv  <t  •jm»l  tlir  tlie 
iniriH*'-;  ..f  iiieetinLT  t!:eni.  i  kne\v  thev  wciihl  li'.,*  ll»ei*e  a1 
1  [il:>i»''f«»\  I  .^e!:r  a  ;•.»•.!•!-  ihMi  to  r.li.?  t'uiii  t  •  i.:t"ni'»!i  iik- 
hv  rui-ini:'  liis  li.«r  it"  tip.-.-,  .•ii'in.''!  \).v:i  uwr.'  *-i\  l:»e  tr-ilii.      Tlu' 

I    1  ■ 

i:.  tVeiiT-ii'  J  "'tin  wirli  ;;  ;':i->i'ii-.i-  (*iy  nu  it.  [  \r;:-  <•!!  mw  };  »r-e. 
AViieii  i'O  wi-ut  tn  tli«r  «1-M.r  i;  '  r;:i-e(!  i:i>  •:::•;  u-'iii'.li  \\;i.<  the 
^^iir'i.il  ;i>jie;.'<l  ii]*-  ;:  :ii.«;  I  ^^.i:^•J  {ntii  ':•«■  iinii  ;•;:••!'•  .)i:r  ••!*  ihe 
r:ir^  ;iM(:  tj^ii  w;;;!.,'!  i:iy  i'!=i-;'-  :!"  iV-'Ui  *:  ;  <;e'' ;t  ■•i\\"..r<i.  \\:c 
t''\v\i.     \\  \:  ju  I  ii;i'!  ^j;  lv.'    'T  threp  lr'.;i:!!-..(!  \".Mr<' ..  :Irv^i.' m-.-u 

t 

eani'M'uniiirii::  im>  \;:t!:  u*:;::-^  '*«'«  ki-. I.  •  Wiie:^  tl.'.-.  ^^^'r^■  :.:"^ut 
v^'Iir  lli'iU-.li-ed  n't-i     ■:i*'\-     '-.'''l-    l'}''-'    •  i.;;iiir.:'.l!fl<-;l     :.•  c    lo  1«:  1l or 

i  :u{t:'\  ;u  uii.      f  tiirii..--:  ;  '^    'i-m':-*;  ;!;:«1    r<;<ie  '<•  ^:i-;n  ami  \v!;i'ii 

|M-i-«»'M'r.  i  :M]ir«i  S.--]i:-  .I':'!.']!;  V  ^  >  .I'-v. -r  iti«j  .iii^l  !i.* -ai-.^  il 
■»\'a-  ')V  .-.rjit'"  .'r<.<'\'.  1 1. ■';.'■.•!!.  T'..'.  t''.  p.  t*"-.--:  i:iv  ..rsiir- - 
I  li;tu  a  |Kt  krt  ]'i-t.'^  an. J  .-^:!l  i"/.-«)  <■;•  'Aw--  -.m  ;s  *.»  ;i!v  la-u  e 
to -«>:ij-c]!  t'.»r    arJii-    :!i'r...      M '.•    lt'::i-«-    '.  ;.  ^    a':";!    a   iiLif.-  oil' 

TIm-s^'  !ii..'i«    !-a:!ie   la-      a!"«-'  av"!i;!''  \\a*:!  I'irce  <??■  t^'Ui'  liMii! 

^\^•o  i.i-tM--  aii<'  1\v.;  •.•:•«:.  —  -  'i»iii!v  /.lii'-h  th('\'  li.-a!  u«'ttV<"!!  :i;v 
ln>^:sj'.  1  I'emaiiHM}  iV-'ii;  a'"tut  (!i-'\c!i  M*r:.)..;k  -.1:^1  il  1 'it  ■.>'*:  f'li 
t\v>>  ail. I  iliire  a.-  tl  ■•ir  |':'.*-«>ia'r  :;t  tli.-*  (Ieit.»t.  l:i  ^h:^  iiirautiuie 
the  iukmI*:.  r  w:..--  a.l<M:|  !••  i»y  (  aj-'iain  I  la]!<-«»ci:  \vi;o  v.a^in 
Mill])  there  \\\'];.  a  e'».ii|«aM;.'  '.»!  .s.'i«.h\')"^  a?nl  iia'?  hfe!i  t»'r 
l\v«»  t-v  three  u  «'iitli>  va-  m  vimm.'  'Vaelis.  lie  came  iluu'ii 
with  hi.<  men  a]i«i  j^aiiaJ"]  th.c-i.'i  het'«;r ;  the  'h.*i»'>t.  Thvy 
te]rjra}»ho«i  for  a  ,-jtrriaI  ear — at  learnt  1  l;ea!'«l  tlie  onler 
iMa<h.' lor  one.  Ihit  tlie  eapra:!!  s:iia  Ave  nin.st  wait  n?:til  the 
liviglit  r;:r  went  U}>.  I  reniaiuod  there  u  ]jric.«)Tier  under  the.sc 
jfneu  troui  ah(^ut.  eleven  o'eloek  until  near  three  und  A>-;^the?i 
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Ciirried  to  the  Shops  aiul  at  niuc  o'clock  that  night  a  negro  and 
wliite  man  carried  nic  to  Yanccyville,  stopping  on  the  way 
about  midnight  at  l)c»ctor  Anderson's. 

Q.  Tiiey  took  you  in  the  night  'i  A.  Yes,  sir.  We  traveled 
until  about  midnight.  The  negro  complained  that  lie  Wiis 
blecpy  and  he  wanted  to  lie  down  imdcr  a  tree.  I  protestt-J 
against  that  and  t^tated  that  we  would  stop  at  some  friend^' 
house.  We  did  so  and  remained  that  night  at  Doctor  Ander- 
son's. The  next  dav  I  was  carried  to  Yaneevville  andarrivetl 
there  amid  tlie  shouts  of  Kirk's  men  and  the  negroes,  quite  a 
nund)er  of  whom  were  assembled.  1  remained  tliciv  until 
about  the  L3th.  I  was  carried  to  Yaneevville  on  the  Gtli  aud  I 
remaineil  a  prisoner  in  the  court  house  until  Saturday  the 
i:Uh. 

Q.  AVas  anything  done  to  you  pending  that  time  ^  A. 
The  iirst  two  or  three  days  1  was  a  i)risoner  in  the  room  where 
th«?v  said  Stevens  had  been  nnirdered. 

{},  AVho  was  with  you  ^  A.  ]Xo  one.  On^  Monday  nii::lit 
some  one  came  in  with  a  bucket  of  water  and  threw  it  up<.pn 
mv  bed.  It  was  a  irood  lon^i;  room,  nearlv  halt  the  leuijth  ti 
this  senate  chaml>er.  I  ran  tlie  fellow  to  the  door  aud  I 
en<piire(l  of  the  man  at  the  door  who  it  was  and  he  s:iid  lie 
<u«l  not  know  that  he  had  been  a.slcej).  Directly  some  man 
came  up  and  curbed  the  sentinel  and  tolsl  him  it  was  a  ^han^cl•> 
tie.it  a  ])risoner  in  that  wav.  lie  tivA  •"•  Wm  ]u\d  better  hM 
''  vour  ton;>;ne  alumt  it,  iti  was  one  of  the  oliioers  who  did  it." 
The  next  night  tl.e  same  thing  w.is  rci)'jated,  though  a  )^.^? 
♦[uantity  of  water  was  thrown.  All  the  windows  were  put 
down  and  as  it  v»'as  hot  weather  I  asked  if  the  windows  cv)u!d 
not  Ix;  raised.  lie  s<iid  the  orders  were  to  keep  them  down, 
and  they  were  kei)t  down  close.  The  next  night,  when  the 
water  was  thrown,  I  ran  for  the  fellow  who  threw  the  water, 
when  Kirk  came  up. 

Q.  Was  that  water  thrown  on  vou  or  on  tlie  btxl  i  A.  On 
nie  and  on  the  bed.  lie  came  up  and  he  ordered  seven  men 
under  Captain  Fianklin  into  tlie  room.     Before  that  tlic  room 
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had  been  guarded  by  a  sentinel  at  the  door  and  at  the  windows 
outside.  They  kept  seven  men  in  the  room.  Franklin  said 
that  his  orders  were  that  I  was  not  to  speak  unless  to  ask  for 
something  to  eat  and  drink.  He  put  a  man  in  each  window 
and  he  said  I  was  not  to  go  to  the  windows  and  tliat  I  must 
confine  myself  to  the  back  part  of  the  room  and  I  was  not  to 
speak  to  any  one  without  permission.  These  men  remained  on 
the  room  with  me  until  we  were  marched  from  there  on  the 
13th.  I  frequently  saw  these  men  drunk  while  they  were  on 
their  posts  as  sentinels.  I  saw  one  with  a  rock  raised  at  Mr, 
Hill  and  I  remember  some  one  cursed  him  and  told  him  to  put 
it  down  and  that  it  was  a  cowardly  act  to  throw  rocks  at  a 
prisoner.  I  saw  other  sentinels  staggering  with  guns  in  their 
hands  and  I  stated  on  one  or  two  occasions  that  they  ought  to 
put  sober  men  on  guard  that  these  men  were  two  drunk.  I 
saw  them  frequently  pointing  their  gims,  raising  rocks,  making 
threats  and  cursing  the  prisoners.  It  was  an  everyday  oc- 
currence. 

Q.  State  whether  Kirk  said  anything  and  if  so  what  in  your 
])resence  ?  A.  I  had  but  very  little  to  say  or  do  with  Kirk. 
When  I  went  into  the  room  he  came  to  shake  hands  with  mo 
but  I  put  my  hands  behind  mc.  He  wanted  to  know  what  I 
was  arrested  for.  I  said  I  had  come  to  find  out,  that  I  supposed 
that  I  would  learn  from  him.  He  said  that  he  had  not  heard 
of  it  until  now  and  he  did  not  know  anything  of  it — that  that 
was  the  first  of  it — my  appearance  there.  Kirk  came  in  occasion- 
allv  once  or  twice  into  the  room  and  I  had  a  little  conversation 
witli  him. 

(J.  You  were  not  with  the  other  prisoners?  I  was  below  in 
the  court  house  and  the  other  prisoners  were  above.  He  came 
in  twice  that  I  remember.  After  giving  me  orders  that  I  was 
not  to  talk  to  anybody,  he  came  in  with  Marshal  Carrow  and 
when  he  spoke  to  me  I  told  him  that  I  must  get  permission 
from  the  captain  of  the  guard  before  I  could  talk  with  him. 
Kirk  told  me  that  I  had  already  permission.  I  told  him  that 
that  was  the  orders,  that  I  could  uot  talk  to  anybody  unless  I 
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had  permission  J  and  I  insisted  that  Carrow  should  get  i)ermis- 
sion,  and  he  got  it. 

How  long  did  you  remain  there  ?  A.  Till  Satui-day  the 
13th  when  we  were  marched  up  stairs.  There  were  several 
hundred  soldiers  and  they  designated  me  as  I  went  up  stairs 
the  king  of  the  Kuklux  Klan.  There  was  a  guard  of  seven 
marched  with  me  on  mv  wav  from  Yancevville.  They  were 
all  guarded  but  1  was  honored  with  a  guard  ot  seven. 

Q.  Was  that  a  special  guard  J  A,  Yes,  sir.  When  we 
got  at  Slade  springs  we  stopped   and   encamped  that   night. 

Q.  How  did  you  go  along?  A.  I  walked  and  I  rode  some 
in  a  wagon  with  ilr.  Graves,  which  Dr.  Williamson  furnished 
us  with,  and  I  rode  a  part  of  the  way  and  walked  a  part  of  the 
way.  When  we  got  to  this  camj)  one  of  my  guard  said  he 
would  si)eak  to  Kirk  and  see  if  I  coukl  not  be  allowed  to  sleep 
in  the  wagon  tliat  Dr.  Williamson  furnished.  He  came  back 
and  said  I  could  not,  as  Kirk  had  ti'xed  up  a  tent  for  me.  I 
said  if  I  could  not  occupy  the  wngon  I  didn't  care  to  sleep 
under  one  of  Iloldcn's  tents  and  I  declined  to  occupy  it.  As 
we  iourneved  from  Yancevville  I  did  not  see  anv  misbehavior 
on  Kirk's  ])art  but  1  did  on  the  part  of  his  men.  I  sixw  a 
lieutenant  draw  a  sword  three  or  four  times  on  a  doctor  from 
Alamance — I  forget  his  name. 

Q,  Dr.  Clcndennen  i  A.  Yes,  sir,  Dr.  C'lendennen.  I  saw 
him  draw  his  sword  and  draw  his  i)istol  and  threaten  him. 
He  was  riding  with  me  and  Kirk's  njcn  crowded  into  the 
wagon  so  much  that  it  became  unj)leasant  and  he  ordered  them 
out.  Thev  would  not  i^^o  and  this  fellow  drew  his  sword  and 
his  pistol  and  threatened  to  shoot  him.  Then  the  Doctor 
appealed  to  Kirk,  and  he  ordered  the  men  to  get  out  ot  the 
wagon,  and  they  all  got  out  except  one  or  two,  but  they  soon 
i^ame  back  again,  and  for  an  hour  or  two  this  quarrelling  and 
/nirsing  continued  on  the  part  of  the  men  and  Clendennen, 
who  cursed  them  in  return.  They  drew  their  swords  and  pis- 
tols on  him  repeatedly.     AVe  got  to  Graham  on  Simday. 

Q.  State  the  condition  of  the  weather  i    A.  There  was  a 
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terrible  rain  for  lioiii's  before  we  got  to  Graham.  The  pris- 
oners stood  out  for  three  or  four  hours.  Just  about  dark  they 
got  some  tents  and  they  were  crowding  into  the  t<}nts  from  10 
to  14  in  eacli  one.  I  went  around  and  counted  and  tliere  was 
as  many  as  IT)  in  one  of  tliem.  I  having  declined  to  occupy 
a  tent  when  it  was  good  weather  I  could  not  consent  to  occupy 
one  in  rainv  weather,  and.I  remained  outside.  AVc  staved  out 
that  night.  Kirk  was  applied  to  l)y  the  citizens  to  permit  the 
prisoners  to  go  to  the  hotel.  That  was  refused.  Then  he  was 
asked  to  let  us  occupy  the  church,  and  that  was  also  refused. 
Monday  was  still  an  unpleasant  day.  It  was  muddy  and  wet, 
but  about  dark  on  JMonday  night  orders  were  given  to  march 
to  Graham  court  house.  We  got  there  after  dark.  We  went 
that  night  in  the  court  house,  and  a  company  of  Ivirk'S  regi- 
ment camped  in  there  with  us.  We  stayed  there  till  Thnreday. 
In  the  mean  time,  on  Tuesday  I  think  it  was,  about  twelve  or 
one  o'clock.  Captain  Franklin  with  a  s<piad  of  men  came  up  to 
the  court  house  and  called  for  Turner,  Grav,  Weedon  and 
Wylie,  and  marched  us  oif  to  jail.  Wylie  and  myself  were 
put  hito  a  dungeon  that  had  been  occupied  by  a  crazy  man  for 
several  months. 

I3v  Mr.  SMrrii. 

Q.  Do  you  know  that  fact  ?  A.  Xo,  sir,  I  do  not.  I  did 
not  see  him  in  there,  but  it  was  warm  in  the  room  and  he  had 
just  got  out.  As  I  got  in  I  could  feel  that  he  had  l)een  there, 
and  could  smell  that  he  had  been  there. 

Q.  State  what  you  did  see  or  smell  if  anything  ?  I  was  in- 
formed tliat  he  was  in  there,  and  I  inferred  as  much.  We  were 
put  into  this  dungeon. 

By  Mr.  Merrimon,  [resuming.] 

Q.  Who  {  A.  Wylie  and  myself.  Weeden  and  Gray  were 
put  into  a  different  cage  or  dungeon.  I  heard  them,  although  I 
didn't  see  it,  ironing  Weeden.  I  heard  the  clanking  of  the 
cliains. 

Q.  Wliat  was  said  ?  A.  I  could  not  hear  distinctly  what  was 
said.    I  could  orly.  liear  the  livating  of  the  chains,  but  I  could 
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not  heai'  what  was  said.  They  were  not  in  a  position  where  I 
could  hear  plainly.  I  wrote  a  note  to  Mr.  Scott,  a  merchant, 
asking  him  to  send  me  a  couple  of  chairs,  a  table  and  pitcher 
and  towels. 

Mr.  SMITH.  We  object  to  the  statement  J 

Q.  State  what  was  said. 

Mr.  GRAIIAM.  We  desire  to  shaw  that  that  request  was 
refused  by  this  officer  as  a  part  of  the  atrocity  of  this  conduct, 
and  that  the  witness  was  not  allowed  the  decent  comforts  of  life 
which  he  oftered  to  pay  for  himself. 

Mr.  SMITH.  If  the  application  were  made  in  person  it 
would  be  competent,  but  the  witness  states  that  he  wrote  a  note. 

The  WITNESS.  I  made  the  application  to  the  officer. 

Mr.  SMITII.  We  object  to  any  proof  of  that  kind. 

The  CHIEF  JUSTICE.  If  this  note  was  handed  to  the 
officer  for  tlie  purpose  of  being  sent  to  Scott,  the  presiding 
officer  is  of  the  opinion  that  the  fact  may  be  proved. 

.  Mr.  SMITH.  We  object  to  it  unless  the  not€  is  here. 

The  WITNESS.  I  had  divers  conversations  with  the  officer 
not  only  to  have  the  note  taken  to  him,  but  I  told  him  whereto 
go.  When  the  articles  did  not  come  the  next  day  I  bad  a  further 
conversation  and  asked  the  officer  why  the  pitcher  and  chairs 
were  notl)rought.  He  said  it  was  against  orders  and  he  would 
not  let  thcin  come.  I  remained  there  in  this  cell  until  Wed- 
nesday. In  the  meantime  we  had  got  a  box  of  matches  from  a 
sergeant  or  cojporal,  and  we  bought  some  candles,  but  tliese 
matches  and  candles  that  we  got  through  the  sergeant  tbe 
officer  came  and  took  away;  but  I  happened  to  have  a  few  of 
the  matches  left  which  I  found  to  be  of  service  in  burning  a 
pine  brush  in  the  dungeon  by  way  of  purifying  the  air. 

Q.  Was  that  a  loathsome  place  or  otherwise  I  A.  Exceed- 
ingly so.  They  gave  its  but  two  articles  of  furniture,  two  blue 
buckets,  one  filled  with  stale  water.  I  wanted  these  buckets 
taken  out  and  offered  to  buy  two  new  ones,  but  they  said  these 
would  do.  They  would  not  give  Wylie  and  myself  any  water 
in  place  of  that  stale  water  that  was  in  one  of  theii\,  Bad  then 
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was  not  even  a  tin  cup,  and  we  had  to  drink  from  tlic  bucket, 
and  there  was  nothing  in  the  room  but  those  two  blue  buckets. 
On  Wednesday  morning  the  soldiers  came  in  and  ordered  me  to 
get  ready  to  move  to  my  new  quarters,  and  they  carried  me 
out  and  put  nie  in  an  iron  cage  ten  steps  from  the  one  I  was 
occupying,  and  kept  me  there  w^th  a  n^ro  who  had  been  sen^ 
tenced  to  be  liung  the  next  day. 
Bv  Mr.  Smith. 

Q.  Do  you  know  that  ?    A.  Yes,  sir. 

Q.  Were  you  present  when  the  judgment  was  pronounced  ? 
A.  T  was  not  present. 

Q.  Do  you  know  it  except  by  hcai-say?  A.  I  heard  the 
negro  state  so  myself. 

Mr.  SMITH.     We  object  to  the  testimony. 
By  Mr.  Gkaiiam.     [Resuming.] 

Q.     AVhat  was  his  name  i    A.  I  don't  remember  his  name* 
By  Mr.  Mkkkimon.     [Resuming.] 

Q.  Was  it  Tarpley  ?  A.  Yes,  sir,  that  was  it.  lie  used  to 
belong  to  Tarpley. 

Q.  He  put  you  into  a  cell  with  a  condemned  negro  ?  A* 
Yes,  sir,  and  I  there  remained  until  the  next  day,  Thursday. 
Tliej  would  not  give  me  a  chair  nor  a  stool  to  sit  on,  and  they 
fastened  the  windows.  There  was  one  sash  to  it  with  a  glass, 
and  the  officer  took  s])ecial  pains  to  push  that  to  every  time  he 
passed,  and  he  did  so  repeatedly.  I  ai)pealed  to  him  to  keep  it 
open  as  the  negro  was  reading  his  bible,  and  I  told  him  he 
ought  not  to  be  refused  the  privilege  of  reading  the  bible  when 
he  was  about  to  be  hung.  His  reply  was  that  he  woidd  soon 
be — using  a  bhisphemous  oath — in  a  jJace  not  to  be  mentioned, 
and  then  close  the  window  ai^ain. 

Q.  What  was  th3  condition  of  that  cell  ?  A.  It  was  loathe- 
some  and  louHy. 

Q.  How  were  you  accommodated  with  fotxl  while  imprisoned 
in  that  jail?  A.  My  friends  sent  mo  every  thing  that  was 
good  ;  it  was  conveyed  in  general  in  a  plate  but  it  was  thro^vn 
into  a  pile  to  me  so  that  it  was  not  as  nice  as  it  would  have 
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l>-<n.     Mv  irit-mis  luruishtMl  uu:  uvery  thing   J  waureJ  in  tbc 
*.v;iV  ci  f^oinctliiiur  to  cat. 

<i.  HoAv  loijo- tliil  you  rtjiiiL>iii  tliore?  A.  I  renuiinod  there 
until  lw(;  or  iluvj  ir»l<>fk  oi'  Tiinrsuay  llio/ 18il?.  v.-li»-ii  we 
wti»'.M-irni'.-<l  i.»f:^'.»n'  Jn<l;^('.  Drooks  ai  Siilisl»ury. 

(J.  WIimI  was  <.l«>n«'  \vi:.li  y*.'U  \\utvi: — was  any  rliar;:'!:'  jn**?- 
r«'ri(.-«l  r.u-'i'H-l  v«iiy  A.  I  liav"'  l*ui>;utl(*n  wln*lii«,'r  Kirk 
I'ltar;.-..;!  iii<'  wijh  atl'^uii'liiii;- to  •^JiiJVtjrt  lln?  ^ilate  L:.C'Voriiin-ut, 
I  II  J  ii'li.  \*' ^Mr.  jM'vdiii  iralMl  tliat  i1  v^•a^^  diu?  to  ni_»  to  sav 
win  .11  L  u;u. <lis»!l!ar.-vil.  lii'it  lliiTu  \Vi>M  upI  a  parti^/lo  of  evi- 

'..li'lit'i'  .'I'.'.aUist    liH.'. 

(i.  Do  v<n  riiii-ijio.r  aiiv  «  i!i».-r  tact  «)i"  n)iscoinlu<  t.  il'eo, 
.-1;il'.:V  A.  T!;- '.!'  w-ii'  a  n:nii^- -r  "1"  liltlt;  insta.iuH\s  ot'  out- 
liiL.i-s.  iiji'l  a.-  Wi-  v.«'i!i  {'roin  tli*-  >iio}».-  over  to  the  <'<>urt  lion^e 
;'.t  r».;>!Miii  !iu-  i:.»'ii  Win  riirs'.:*!  ;Mi(l  lI'.ruatL'n'xl  anil  1 ';\vuii'jt.s 
pat  al  lliciii. 

<2.  I)'-;  V'.ii  .-=•..'  ...1:1^'  lri»o]»-  '  A.  Vi'-,  >ir,  I  s.tw  iIu-.m  a!!, 
tli«-;tu"'i  'it  a  ti>;.jiii(;i\ 

<>.  ^;aic  an  V  ilii'i:^'  in  /\'i:ri-<^>  tn  i!:!.;i' dl.'-'iplino  «.«r  tlrnu':n;.»r; 
A.  '!'ir.-!\-  \\;;-  •  oni  Mi-'-ix;-  -i)  n:.  J  ili'lire  tli.-il  \\'.*\-  \*'\\  l-'juM 
rv';rl  «-r  \ir:ti".  J  rj:«'\'.  lii.i*"  i  wiotr  a  i:mnl •(.']•  mJ*  Irltii.-  lor 
th.  ?.'i  (Irrin:;-  rl'»*  i^i^t  =■.•.».  f.r  tiii'«-i'  <];'\>,  am-i^ir.i^'  inv^M  If  in 
t];;;t  A\<iv  ni'l'!  '\'<v\.  i«'i'..;iilr  i-.  '1'1.".'V  w i-ri,  'iMtv.-.  iti'. .>li\ .  I 
ivnieinlM.'i'  :;>Iv:ni;'  (  :h'  \V'']u  I  Iniu" ')..'<■  u«»\v  (>1(1  hr  wa-  .Mai  he 
said  ]i(*  was  1onrtCi.ii  hi.^!  ?!av  'j'finiu',  andi  I  .siW  :j  ninn]>er 
wl).;  cunld  imt  ;.  ivc  'Man  osor  .si.xt'.cn-.  I  ^Vlj>[>»).-L'  tlu.*i'<-  nuijt 
Inive  l»ecn  suxun:-.'  ^r  <  iivli^v  wlio  wciv  nn<ii-r  rla.'  n«n>trr  ;ii:e. 
I  wrot(?  nianv  h'lur.-  a.d  even  i:<i\c  t!i(-ia  ni...ni'V  a !.-«»,  alw.-ivs 
with  ]X'nnissfi«»n  ot'  tla*  i>tii-;tr  of  the  d.ny.  They  ijad  n**  nioiiev 
at  tlic  time.  Tlicv  wanted  :ii..'iuv  t».  l-nv  iK»st;ine  >t:nn]»>.  It 
was  in  that  way  tint  I  leancMi  iheii  ;:i:es  and  iLiii«»r:nu*e. 

Q.  AVlnit  wastliestiit(.'ot*di>iij»iii!i  iliere^  A.  I  do  not  sn|)|X)?e 
it  was  much  better  than  it  wt^nld  Ik*  anmn^  (  nmanrlu-  indiaiis 
and  not  as  good  if  they  were  expeviini:  a  fi^ht.  Tliert.'  were 
some  of  them  who  behaved  with  >oine  detrm^v.  bni  it  wa8 
generally  blackguarding  and  enr&ing.     1.  remember  i>t' Captain 
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h  I'iiiikliii  'A'lio  was  my  s]KH*ial  ijiiard,  iliis  circiimstaiK.'e :  some- 
]>0(ly  Ijad  stolen  a  rak«3  ut*.-oa[)  and  a  ].>arlow  knitu  tlir.t  I  used 
('..•r  ])i;cling  )>parlics.  I  inis.-etl  tlic  cake  (»!*  .s<>ap.  Tliev  made 
vj.'i'v  coiiinion  witii  n)v  ^oiip  and  knives  an^l  pen  and  ink,  not 
liaviiii;  anv  (/i' their  u^wi,  and  when  I  iini^lled  niv  meals  I  i^en* 
erally  irave  tliem  wliat  was  letc.  AVlieii  1  ask(:d  lor  my  soap 
alUM"  it  was  stolen,  one  ot'  the  men  ;.^aid.  tiiat  lie  helieved  a 
man — cidlini:  liis  naine  wliicli  I  have  ioriioi,  ])'it  ilie  sei'ijreant 
oi'thc  rei^iment.  -hj4d  it.  Ih'  s:;id  lie  saw  iihn  la.-i  ni?^'hr  play- 
ini:'  with  it  in  his  ]iand>,  am!  lie  did  not  see  it  rater  that. 
Captain  Franklin  .-wore  (hat  lie  .sliould  ]K»t  have  it.  I  told 
h.im  nnt  to  tr'nojie  liims*  ]rah(»iit  the  matler  hnt  t«»  >cn.i  a  boy 
and  ::et  an^rlier  one,  tliat    I.  did   iint   want  to   have  tlie  man 

< 

iiuniiliateil  if  he  liad  t.iken  It.  He  ran  into  tlie  next  room  and 
<;:ime  l^.'iek  with  ih-;  raixc  i^i*  snap.  He  s.iid  tliat  he  know  that 
telk»w  ]ia<l  taken  il. 

<  ^  Siat(^  >s'lielhri'  von  weri-  iniormed  hv  what  anthoriiv  you. 
wii'e.  arre.Mcd  '  .\.  F  en'piired  at  tin?  lime  that  I  wa<  .-irrested 
of  llwiHiieiUt  1m'  wli;it  aatlioiitv  I  was  arrested  an<l  Jie  -aid  it  . 
v::\i  ]■}'  oilier  »j1*  (loveriu.r  ilol<h.'n.  As  I  traveled  that  niij^ht, 
ihr*  mm  mid(?r  wliose  ehar^v  1  was,  said  he  w.is  very  ,i;'i:ul  I 
did  n'.»t  r.'^ist,  that  liiev  had  ord'.'rs  if  i  did  resist  or  there  was 
:iii\'  attenioi  {,>  i\.n- '.e  me.  evei'v  man  svas  to  tire  at  me. 

•  *  * 

^i.  j  I>y  Mr.  S!niih.|  Who  saitl  that  ^  A.  lie  wasa  S'."-^eant 
w'lo  had  me  In  (•liari'-e. 

(^.  Sir.te  whether  y(>ii  have  read  the  answer  of  tlie  aecusedto 
lln-  arti.'h^  (•hai'ij:ini^  him  with  vour  arrest  i  A.  Yes,  sir,  1  read 
i(  witli  sonuj  care. 

^>.   Is  it  trne  or  false  i 

Mr.  SMITH.     AVe  objeet. 

.V.   It  is  a^  false  as  malice  could  make  it. 

Mr.  SMITH.  AVe  object  to  the  questio]!  and  tlic  answer  as 
im])roper. 

Mr.  ^lEIlItlMOX.  We  propose  to  ask  the  witness  whether 
this  answer  wdiieh  he  has  read  is  true  or  false,  to  put  the  ques- 
tion in  that  shape. 
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Mr.  SMITH.  We  object  to  tlia*.  You  might  as  well  put  a 
man  on  trial  and  aek  if  all  the  averments  in  the  answer  are 
true.  The  question  is  leading  in  its  form,  it  is  equivalent  to 
asking  the  witness  in  detail  in  reference  to  every  averment, 
"  Isn't  this  true  T  and  •'  Isn't  this  f  and  so  on,  in  each  case 
putting  the  words  into  the  witness'  mouth.  I  insist  that  the 
proper  way  of  eliciting  the  proof  is  to  interrogate  the  witness 
about  the  facts,  and  then  it  is  the  province  of  the  court  to  judge 
whether  his  statements  are  consistent  with  the  allegations  in  the 
answer  or  in  conflict  with  tliciii. 

Mr.  MERRIMON.  My  friend  concedes,  as  I  understand 
him,  that  we  may  ask  the  witness  paragraph  by  paragraph 
whether  the  statements  are  true,  but  he  savs  we  cannot  ask 
him  one  question  embracing  the  whole.  I  cannot  see  the  fonre 
of  any  such  logic. 

Mr.  SMITH.  The  gentleman  misunderstood  me.  I  did 
not  concede  anvthhi^  of  the  kind. 

Mr.  ilERRlMOX.  I  insist  that  we  liave  a  right  to  put  the 
general  qnestion,  "  Is  this  true  or  false  T'  and  on  cro.ss-cxanii- 
nation  the  respondent  has  a  right  tu  (juestion  tlrc  witness  with 
a  view  of  shaking  the  force  of  his  general  statements.  I  think 
this  question  is  as  competent  as  it  would  be  to  put  tifty  ques- 
tions to  the  witness. 

Mr.  SMITH.  I  take  it  for  granted,  J[r.  Chief  Justice,  that 
the  counsel  would  have  no  riglit  to  analyze  this  question,  and 
ask  of  their  own  witness  whether  eat-h  particnlat  part  w?.s  truf. 
It  would  be  manifestly  leading.  If  then  to  put  that  (juestioniu 
reterenee  to  the  constituent  parts  is  inadiuisbible.  it  is  still  more 
inadmissible  to  put  the  general  question  embracing  all  those 
parts.  It  is  their  duty  to  go  on  and  prove  the  lacts  as  he  knows 
them  to  be,  and  let  the  court  determine  whether  the  facts 
alleged  in  tlie  answer  are  true  or  false. 

The  CHIEF  JUSTICE.  The  presiding  office  is  of  the 
opinion  that  the  question  cannot  be  put  on  the  ground  that  it 
is  too  general  and  embraces  in  it  some  negative  and  some 
affirmative  matter  and  also  matter  suggestive  of  motive.    lie 
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lias  never  kfwwn  an  instance  where  a  question  has  been  allowed 
to  be  put  in  tliat  way. 

Q.  State  whether  at  any  time  you  made  any  speech  or  wrote 
any  articles  for  your  paper  in  the  interest  of  any  organization 
known  as  "  The  Kuklux  Klan,"  "  The  White  Brotherhood  " 
or  any  other  secret  organization  ?  A.  I  never  did,  on  the 
contrary  I  always  denounced  them,  both  the  Leagues  and  the 
Kuklux  Klan,  in  my  speeches  and  in  my  paper. 

Q.  State  whether  at  any  time  you  said  anything  to  the  people 
of  the  county  of  Caswell  or  the  people  ot  the  county  of  Ala- 
mance fW  the  purpose  of  exciting  them  in  insurrection  or  for 
tlie  purpose  of  committing  crime  ? 

Mr.  SMITir.  We  object  to  that  question,  we  have  a  right 
to  know  the  language  that  was  used  and  then  let  the  court 
judge  of  the  tendency  of  the  language. 

Mr.  MERIIIMON.  I  have  put  the  question  in  the  very 
terms  of  the  averment  made  in  the  answer.  How  can  I  put 
the  question  in  less  general  terms  than  are  contained  in  the 
answer. 

Mr.  McCORKLE.  The  effect  of  the  question  is  to  ask  the 
witness'  conclusion  on  a])oint  of  law  as  well  as  a  statement  of 
fact.  The  vvitness  should  be  asked  what  he  said  in  his  speeches. 
I  think  sueh  a  question  as  is  propounded  the  witness  was  never 
seriously  insisted  upon  until  to-day.  It  is  competent  to  ask  the 
witness  what  he  said  and  did,  but  it  is  not  competent  to  ask 
him  a  question  which  is  neccssiirily  a  question  ot  law  and  fact 
both. 

Mr.  GRAHAM.  Then  the  witness  cannot  speak  at  all  unless 
he  repeat  the  speech  he  made,  which  might  possibly  occupy  an 
hour  in  length.  lie  is  charged  with  speaking  and  writing  arti- 
•^•les  having  a  certain  tendency,  and  the  question  is  whether  he 
wiade  such  speeches  or  wrote  an}'  such  article.  I  submit  that 
the  question  is  competent. 

The  CHIEF  JUSTICE.  The  question  as  far  as  the  pre- 
siding officer  understands  it,  calls  for  a  reply  to  something 
which  has  not  yet  been  proved  j  and  he  would  euggest  to  th^ 
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counsel  the  better  way  would  be  to  wait  until  proof  is  given 
that  the  Avitness  had  made  certain  speeches,  and  then  when  that 
proof  is  made  it  will  bo  competent  to  ask  the  witness  whether 
he  did  m^ke  such  speeches. 

Mr.  METlllIMON.     AVc  will  adopt  the  course  suggested  by 
the  Chief  Justice. 

().  State  whether  you  saw   any  fire  arms  of  vour  own  in 
])OSsession  of  these  men  who  arrested  you  ?     A.  Yes,  sir. 

(}    I)escrii)e  them  i     A.  Two  guns. 

Q.  What  sort  ot  guns?     A.  Carbines. 

Mr.  ^[rCOTvlvLE.     In  wliat  countv  do  you  mean  ? 

]\fr.  MEltlvIMOiS.     Orange  county,  or  I  don't  care  Avhere. 

The  WITIXESS.     Tliey  returned  one  of  my  pistols  after  I 
had  oil  creel  a  reward  of  $10  for  it. 

Q.  Where  arc  those  iruns  now  ^     A.  I  do  not  know.     They 
are  in  possession  of  Kirk,  one  pistol  and  two  guns. 

Q.  Thev  have  never  been  returned^     A.  They  have  never 
been  returned. 

llv  ^Ir.  SMriH. 

Q.  You  do  not  know  tlwit  tliey  are  in  the  possession  ol  Kirk,^ 
A.  I  do. 

Q.  Yuu  mean  they  were  in  his  possession  the  l;;st  you  knew 
of  them?     A.  I  have  never  got  then:. 
V>y  Mr.  Mkruimox  [resuming]. 

Q.  State  where  you  left  these  mms  i  A.  Thev  were  in  njv 
lioiise.     I  saw  them  afterwards  at  the  depot  at  ]lillsboro\ 

Q.  State  where  they  were  in  your  house?  A.  Thev  were 
up  stairs  in  my  house  in  a  room  where  I  slept  a  part  of  the 
time.  When  it  was  chanced  in  the  SUmdard  that  I  was  one 
of  the  Kuklux,  and  that  I  was  j^uiltv  of  the  ixssassination  of 
Steven  >,  some  of  whicli  articles  I  thought  had  been  writ- 
ten   


]\[r.  McCORKLE.     We   object  to   anything  stated  in  the 
A>tandard  in  this  connection. 

Q.  State  \\A\e\\\\iT  ^^\^sv^  ^^w^^^^"^^  \^^^>^^Vc>^\%^ 
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€a\v  them  ia  possession  ol  these  men  at  the  depot  ?  A.  They 
were. 

(J.  What  were  these  arms  used  for  ?  A.  I  had  bought  them 
more  especially  for  my  protection  from  the  leagues 

Q.  Had  your  house  been  fired  into  ?  A.  Not  when  I  was 
present,  but  it  was  fired  into. 

Q.  Did  you  sue  any  marks  of  where  it  had  been  fired  into  ? 
A.  Yes,  sir. 

Q.  Pistol  shots?     A.  Gunshots. 

Q.  Where  t  A.  In  the  pantry.  They  had  shot  through  the 
window  where  my  wife  was  standing  close  by. 

Q.  [By  Mr.  Smith.]  You  do  not  know  that — do  you  J  A. 
No,  sir,  I  only  saw  the  marks  of  the  gun  shot  in  the  house. 

Q.  Could  you  infer  the  direction  from  which  the  balls  came 
from  anything  you  saw  there  (  A.  Yes,  from  a  broken  window 
on  the  west  side  of  the  house,  and  from  tlie  marks  of  the  ball  I 
could  see  that  the  pistol  had  been  fired  through  the  west  window. 

Q.  From  the  outside  'i     A.  Yes,  sir. 

Q.  State  whether  at  any  other  place  or  any  time  any  violence 
was  attempted  u})on  you,  and  if  so,  un^ler  what  circum- 
stances ? 

Mr.  SMITH.     AVhat  do  vou  refer  to  ? 

ft. 

Mr.  MEREIMOX.  I  refer  to  the  time  that  he  was  fired  at 
in  his  office,  and  desire  to  show  that  he  kept  arms  by  reason  of 
these  acts  of  violence. 

Mr.  SMITH.  There  is  no  question  but  what  a  man  has  a 
right  to  keep  arms. 

The  CHIEF  JUSTICE.     How  long  before  was  this  ? 

Mr.  GKAII AM.     A  short  time  before,  I  cannot  state  exactly. 

The  CHIEF  JUSTICE.     I  think  the  question  is  admissible. 

The  WITNESS.  I  had  these  arms  because  armed  negi'oes 
had  been  lying  around  my  premises. 

The  CHIEF  JUSTICE.  You  must  only  speak  of  what  you 
know. 

Q.  [By  Mr.  Smith.]     Do  you  know  that  yourself  ^t     iV.  \ 
did  not  see  them.     TJie  deputy  sliCTifE  \>\\T^\xeA.  \\.\^wv 
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Mr.  SMITH.  We  object  uuless  the  witness  knows.  We 
submit  that  it  being  shown  that  he  had  these  arms  in  conse- 
quence of  information  he  had  received  for  protection  to  lii& 
family  that  is  reason  enough. 

The  CHIEF  JUSTICE.  He  can  state  tliat  he  purchased 
them  in  consequence  of  appreliensions  he  w^as  under  from 
what  he  had  heard. 

The  WITNESS.  I  was  tolA  by  the  deputy  sheriflF  and 
others  that 

Mr.  SMITH.     You  must  not  state  what  you  were  told. 

Q.  I  By  the  Chief  Justice.]  In  consequence  of  Avhatyon 
heard  did  you  think  it  was  neccs8ary  to  have  these  anns  for 
your  protection  ?     A.  Yes,  sir.  I  did  think  it  necessary. 

Q.  Then  I  understand  you  to  say  that  in  consequence  of 
wliat  vou  had  heard  vou  deemed  it  necessarv  to  have  tliese 
arms  for  the  defence  of  your  family  ?     A.  Yes,  sir. 

Q.  Were  you  at  any  time  fired  upon,  and  if  so,  where?  A 
Yes,  sir,  in  the  city  of  Raleigh  at  my  office. 

Q.  What  time  and  under  what  circumstances?  A.  After 
midniglit  through  the  window  of  my  office. 

Q.  What  A\ere  you  doing?  A.  I  was  writing  at  the  tahlc. 
and  a  ball  was  shot  through  the  window  and  struck  the  bed 
before  it  got  to  me.     It  was  fired  within  ten  steps  of  me. 

Q.  When  was  that?  A.  I  don't  remember  the  day,  but  it 
has  b(/en  1*2  months  or  more. 

Q.  Before  you  were  arrested  ?    A.  Before  I  was  arrested. 

Q.  What  was  the  condition  of  the  window  when  tlie  shot 
was  fired?     A.  It  was  closed. 

Q.  How  closed?  A.  It  is  a  lattice  whidow,  and  the  ^vill- 
dow  was  down  and  the  blind  closed. 

Q.  This  ball  passed  through  that?  A.  Yes,  sir,  through 
the  glass  and  through  the  shutter. 

Cro-ss-Alca  in  In  at  ion . 
By  Mr.  Smith. 

Q.  What  are  your  personal  feelings  towards  the  accused- 
are  they  friendly  ?     A.  I  suppose  as  good  as  they  ever  were. 
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Q.  That  is  not  ex<actly  answering  my  que&tion — what  are  they 
now  J  A.  Tlicy  are  are  just  as  they  ought  to  be  between  a- 
good  and  a  bad  man. 

The  RESPONDENT.  Mr.  Chief  Justice,  I  will  not  submit 
to  this  language.     I  am  not  going  to  be  insulted  here. 

Senator  ED  W  AllDS.  Mr.  Cliief  Justice,  I  rise  to  a  question 
of  order,  tlie  respondent  can  only  be  heard  through  his  counsel. 

The  CHIEF  JUSTICE.  The  witness  is  informed  by  the 
presiding  officer  tliat  he  can  answer  the  questions  directly,  but 
not  in  the  way  in  which  he  did. 

Q.  My  inquiry  is  as  to  your  personal  feelings  towards  the 
accused  now  and  aleo  wluit  tliey  have   been  for  a  good  while? 

The  CHIEF  J  rSTICE.  Are  you  on  good  or  bad  terms  with 
him  ?  A.  There  are  no  terms  between  us.  I  have  neverpassed 
a  dozen  words  with  him  in  my  life.  1  never  had  any  social 
relations  with  him.  I  never  passed  a  dozen  words  with  him 
in  my  life — hardly  a  good  morning. 

Q.  What  I  desire  to  know  is,  \vhether  you  have  kind  or  un- 
kind feelings  towards  him — not  whether  you  have  grounds  for 
your  feelings,  but  what  in  tact  are  your  feelings?  A.  I  have 
statcjd  my  feelings,  my  feelings  arc  just  those  which  a  good  man 
would  have  for  a  bad  man. 

The  liESPOXDENT  here  rose. 

Senator  EDWARDS.  I  rise  to  a  question  of  order.  The 
respondent  must  be  made  to  behave  himself  in  this  court. 

The  KESPOXDENT.  I  suppose  I  may  be  permitted  to 
retire  from  tlie  court ;  I  do  not  mean  to  stay  to  be  insulted. 

Senator  EDWAPtDS.    Certainly. 

The  CHIEF  JUSTICE.  The  witness  will  answer  the 
questions  directly  as  to  his  state  of  feeling. 

The  AVITXESS.     AVhat  is  the  question  ? 

Q.  My  question  is  what  are  your  personal  feelings  towards 
the  accused — whether  friendly  or  unfriendly  i  A.  I  never  had 
any  friendly  feeling  or  unfriendly  feelings  with  reference  to 
him  in  my  lite.  I  never  had  any  association  or  intercourse  wuth 
him.    I  have  scarcely  ever  spoken  to  him. 

Mr.  SMITH.    That  ia  not  an  answer,. 
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The  CI  I IKF  J  rsTTCK.  Tlie  counsel  will  rednc-c  liis  (iue>twi. 
to  writinu'. 

Mr.  S^llTII.    1  Avill  read  the  (jiiestion 

Q.  AVhatarc  von  i»t»rsoiial  reelin;::>  towards  tlio  ;v/cu>od,  arc 
they  kind  or  r.iikiiid'^  A.  1  do  not  knovr,  Mr.  Cljief  Jn>ti:o. 
that  I  can  l)ett(>r  cx])]aiu  my  llH-ling.<  i]\[iu  to  state  what  li;,> 
occurred  l»L-isveeii  ns. 

The  ClUKF  Jl^STirE.  We  ^lon't  want  any  explanatii.:!. 
Imt  YOU  will  answer  tin'  ijiic^tioj). 

TheAVITNKSS.  Thcri^  ncv(»r  mms  anv  social  leeliii"- i.*  - 
twecn  us.  TIioih;  w.is  t:,at  ti:elini^  which  e.xi.-rs  liclwecn  tv;.. 
j)ercons  who  l.ave  (■.irricd  on  a  iiitu.-r  jKjHtical  eo]»te<i. 

Senator  J()"NKS.  Mi*.  ('iii(f  Jii>rice  I  •-nhniit  thrt  it  i- 
hardlv  fai:*  in  <inc.'Sii(viiinL:;  the  witness  lo  ff.^v  him  to  ns,.-  rer- 
tain  words  in  ar.^wcrii^u'  ;he  (juesiion.  Jle  niav  ni»t  he  ahlu  t,, 
Btatc  whetlu  r  hi-  irili!i:;"  .'ii'c  kind  ^r  nnkiii<l. 

The  CI  I !  I'F  ^  rSTlCiO.  Tlie  witness  may  use  anv  roniv;-- 
lent  words  tVit  r..]|y  «•:•  nn!Vi;-MdIy.  The  'question  has  not  heeii 
directly  ans-vi'i-eil. 

« 

The  Wi'i'N'FS^,  The  iWlinir  that  has  (.xi^^ted  l>etw(en  r;> 
is  iust  exacti\'  that.  v.  hi<ir  -"xi.^ts  hetween  men  wh«»  ha\e  «'(t]; 
engaged  iii  pLr-^na!  .rfid  jrclicii-al  ahii.-e  «.'re;ieii  <»i]ier. 

Q-  (I'y  i''*'  C];:ei"rii:oti'/\)  Then  thiMoeling  isn.>t  kiini  '  A. 
I  should  nof  sn|']»().-e  it  wa-.  (  Langliter.i 

Q.  Then  i  i:n<ier<tand  y«.'n  to  >ny  yonr  feelings  are  n*>t  kin;!  f 

A.  I  think  aho;:-  as  wrli  (^f  him  a-  I  do  of  any  nuni  iTi  hi-  ■:.»:- 

•  ■   i. 

litical   party,    there    is    yery    little    <!ilTeren('e    l-eiweeii    i],tni. 
{ l^aughler. ) 

Q.  Then  your  leeh'ngs  h:iye  ])V.vn  yery  hitter  airaiij-t  hini  : 
A.  Well,  yes. 

Q.  And  they  have  heen  so  for  .--eyera]  years  ^  A.  Ye-,  f*.:- 
twenty  yeai's  f  reckon. 

Q.  Are  yon  edit<a'  <»!:  the  Sthti'trl ?     A.  ^'e<,  sir. 

Q.  Did  yon  n(,'t  denounce  the  respondent  in  your  ]>a]'er  frojji 
time  to  time  in  yerf  strong  personal  language^  A.  T  lia\e. 
sir,  and  very  justly,  and  in  re^jly  to  his  denunciations  q1[  njo. 


TRIAL   OF  WILLIAM  W.    IIOLDEN.  909 

Q.  I  am  not  asking  about  who  was  right  and  who  wiw 
wrong.  I  would  like  to  call  your  attention  to  this  article. 
Was  it  written  and  published  by  you  ?  (producing  a  copy  of 
the  Sentinel  of  August  3  to  tlie  witness.)  A.  Yes,  sir,  I  sent 
this  article  from  Ilillsboro'  after  my  family  had  been  fired 
upon  by  a  number  of  armed  negroes  about  my  premises.  I 
should  like  to  state  further  in  regard  to  it  that  the  editorial 
which  appeared  in  the  Standard 

Mr.  McCORKLE.    We  object 

The  WITNESS.  Written  by  the  governor,  threatening  to 
hang  me  in  the  jail  yard. 

Mr.  GRAHAM.  I  submit,  Mr.  Chief  Justice,  that  the  testi- 
mony is  proper  as  going  to  show  the  motive  or  motives  of  tlie 
witness  in  writing  the  article. 

The  CHIEF  JUSTICE,  You  can  prove  that  in  conse- 
quence of  an  article  he  wrote  the  one  which  Lis  attention  luis 
been  called  to  here. 

The  WITNESS.  I  wrote  this  article  from  IIillsboro\  An 
article  had  appeared  in  the  Standard  charging  me  with  being 
one  of  the  Kuklux,  and  threatening  to  have  me  hanged  in  the 
jail  yard  here. 

The  CHIEF  JUSTICE.     The  witness  will  be  in  order. 

The  WITNESS.     I  do  not  propose  to  be  out  of  order. 

The  CHIEF  JESTICE.  You  cannot  give  the  contents  of 
the  article  published  in  the  Standard^  because  that  is  attenii)t- 
ing  to  prove  facts  by  what  lawyers  call  secondary  evidence. 
You  may  state  that  it  was  in  consequence  of  an  article  in  the 
Standard  that  you  wrote  this  article,  if  that  is  a  fact.  Then 
you  can  produce  the  article  which  was  published  in  the 
Stundard  if  you  desire. 

The  WITNESS.  Well  it  was  in  consequence  of  an  article 
written  in  the  Standard  and  in  consequence  of  a  telegram  tliat 
the  governor  sent  to  me  at  Ilillsboro'. 

Q.  Do  you  know  anything  about  his  having  sent  you  a  tele- 
gram ?    A.  I  received  it  and  answered  it.  ^ 

Q.  A  telegram  from   the  governor?    A.  The  governor's 
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secretary.    Tliis  was  in  reply  to  a  telegram  sent  by  the  gov- 
ernor's secretary  to  me. 

The  CHIEF  JUSTICE.  Have  you  got  that  telegraam? 
A.  I  suppose  it  is  at  my  liouse — I  don't  know  whether  I  de- 
stroyed it  or  not. 

Mr.  BOYDEN.    We  object  to  any  proof  of  the  telegram, 

Q.  Tliat  was  what  caused  you  to  write  this  article  ?  A.  No, 
sir,  that  is  not  all. 

Mr.  MEREIMON.  "We  insist,  Mr.  Chief  Justice,  that  when 
they  are  trying  to  show  a  prejudice  on  the  {>art  of  the  witness 
against  the  respondent,  it  is  his  right  to  state  the  motive  or 
motives  whidh  induced  him  to  'N^Tite  the  articles.  I  would  like 
to  know  what  is  the  object  of  producing  the  articles.  I  cannot 
see  that  they  are  germane  to  any  matter  before  the  court 

The  CHIEF  J  l^STICE.  I  understand  they  are  offered  to 
prove  a  bad  stat«  of  leeling  on  the  part  of  the  witness. 

Mr.  MERRIMON.     But  the  witness  acknowledges  that. 

The  CHIEF  JUSTICE,  The  respondent  is  not  bound  to 
take  the  witness's  admission  but  they  can  prove  the  fact  if  they 
desire. 

Mr.  GRAHAM.  I  desire  to  know  if  the  existence  of  thi^ 
state  of  feeling  has  any  tendency  to  show  a  justification  for  the 
arrest  of  the  witness.  I  understand  that  the  articles  to  which 
the  attention  of  the  witness  has  been  called  are  censorious  and 
eliarged  the  resjx^ndent  with  many  things,  but  it  does  not 
justify  a  militaiy  arrest  and  tlie  incarceration  of  the  witness  in 
jail.     I  cannot  see  that  they  are  relevaixt. 

The  CHIEF  JUSTICE.  The  presiding  officer  cannot  tcU 
whetlier  they  are  or  not  until  they  are  read. 

Q.  Look  at  the  pieces  marked  in  these  papers  produced  and 
state  whether  they  are  editorials  written  by  you  ? 

The  WITNESS.  I  insist,  Mr.  Chief  Justice,  that  I  ought  to  be 
allowed  to  state  what  they  were — that  they  were  replies  to 
declarations  on  the  part  of  the  governor  and  oditorials  written 
by  htuu 
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Tlie  CHIEF  JUSTICE.  The  only  way  is  to  iDtroduce 
each  of  the  editorials  to  which  they  reply. 

Q.  Look  at  this  paper  (producing  paper  of  July  23d,  1870.) 
A.  All  these  papers  are  copies  of  the  Sentindj  and  the  articles 
written  were  written  by  myself  or  my  associates — except 
the  matter  that  is  noted.  They  were  written  by  mself  or  my 
associates — some  one  connected  with  the  oflSice, — ^but  I  endorse 
them  and  make  them  mine. 

Q.  And  they  were  published  by  you  ?    A.  Yes  sir. 

Mr.  GRAHAM.  Unless  it  appears  from  the  evidence  that 
the  matter  sought  to  be  introduced  is  relevant,  I  do  not  tliink 
the  time  ol  the  court  should  be  consumed  in  introducing  it. 

The  CHIEF  JUSTICE.  That  question  will  not  arise  until 
the  papers  are  offered  in  evidence.  They  have  a  right  to  iden- 
tify the  articles,  and  it  gives  the  managers  an  opportunity  now 
to  know  exactly  what  proof  is  intended  to  be  brought  in. 

Mr.  GRAHAM.  I  do  not  care  about  wading  through  these 
newspaper  tiles. 

The  CHIEF  JUSTICE.  The  presiding  officer  decides  that 
it  is  competent  to  identify  the  papers. 

Mr.  GRAHAM.  The  point  I  raise  is  as  to  the  relevancy  of 
the  papers  to  the  issue  when  they  are  identified. 

The  CHIEF  JUSTICE.  That  question  cannot  be  determ- 
ined until  the  papers  are  offered  in  evidence. 

The  witness  identified  the  copies  of  the  Sentindj  of  July  21, 
23,  27,  August  2  and  3,  1870. 

Q.  Do  you  know  whether  Kirk  was  in  Raleigh  at  the  time 
you  were  arrested  ?  A.  I  do  not  think  he  was.  I  have  no 
means  of  knowing  it. 

Q.  When  did  you  first  see  him  \    A.  Al  Yanceyville. 

Q.  You  don't  know  whether  he  got  there  before  or  after 
you  did  ?    A.  I  do  not  know  anything  about  it. 

Q.  When  were  you  released  f  A.  About  the  19th  August 
I  think. 

Q.  Did  Kirk  give  any  directions  about  turning  you  out  of 
that  room  where  they  first  put  you  %     A.  Not  that  I  know  of. 
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Q.  Were  you  kept  in  that  room  all  the  time  you  were  at 
Yanceyville  ?  A.  I  was  kept  in  only  one  room.  I  was  in  the 
room  up  stairs  three  or  four  minutes.  Then  I  was  carried  from 
there  to  that  room  where  there  were  twenty  prisoners  from 
Alamance.     I  i^tayed  there  only  a  few  minutes. 

Q.  I  am  requested  to  ask  you  whether  you  ever  advised  or 
counseled  in  any  of  your  public  speeches  resistance  to  the 
military  authority  in  the  counties  of  Caswell  and  Alamance — a 
forcible  resistance  ?     A.  I  never  did. 

Q.  You  never  did  advise  any  forcible  resistance  at  all  ?  A. 
I  never  did,  I  did  myself  repeatedly  in  conversation  say  that 
they  ought  to  be  shot  and  hung  up  like  dogs  in  the  woods,  but 
I  never  in  any  public  speech  said  anything  of  the  kind.  I  was 
only  talking  with  my  friends.  I  never  made  a  speech  in 
Caswell. 

Q.  You  were  not  in  the  section  where  these  military  opera- 
tions were  going  on.     A.  I  was  not,  except  as  a  prisoner. 

Q.  Did  you  use  this  language  before  you  were  a  prisoner  ? 
A.  Before  I  was  arrested  I  frequently  spoke  of  it. 

Q.  Did  you  use  this  language  to  any  friends  in  the  coimty  of 
Alamance  ?  A.  Ifo,  sir,  I  was  not  in  Alamance  or  Caswell 
except  as  a  prisoner,  and  whilst  I  was  a  prisoner  I  did  not  have 
any  opportunity  of  using  it. 

Q.  How  near  is  Hillsboro'  from  Alamance?  A.  It  is 
about  t'v^enty-one  or  two  miles  from  Graham. 

(J.  I>iit  from  the  county  ?  A.  I  reckon  the  county  line  is 
about  half  way  between  the  two  places,  nine,  ten  or  twelve 
miles. 

Q.  Do  you  know  anything  about  any  secret  organization — 
of  a  political  character  I  mean  ?  A.  Nothing  in  the  world.  I 
never  belonged  to  any  of  them  of  any  kind  or  description  and 
always  denounced  them. 

Q.  You  have  no  knowledge  of  them?  A.  None  in  the 
world,  nor  of  any  man  who  belongs  to  them  e^ccept  by  hearsay. 

Q.  I  am  requested  to  ask  you  whether  a  man  did  not  come 
into  your  office  representing  liimeelf  as  the  south  commander? 
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A.  Never  in  the  world.  That  was  stated  I  know  in  the 
Standard.  Three  or  four  gentlemen  came  into  the  office  to  see 
me  about  some  advertisements  or  subscription  for  the  paper 
and  one  of  them  said,  "  This  is  the  king  of  the  Kuklux."  The 
other  said,  "  Is  it  ?"  I  do  not  remember  which  one  said  so,  I 
told  him  tliat  that  was  what  Holden  said.  Well,  said  he,  "  I 
reckon  you  can  take  such  a  one,"  speaking  of  one  of  the  gentle- 
men, for  south  commander.  It  was  all  said  jocularly.  I  never 
saw  the  man  before  that  I  know  of.  But  they  addressed  me 
as  "  King  of  the  Kuklux  "  or  something  of  that  kind  and  that 
is  the  way  the  thing  came  about. 

Q.  This  was  all  said  in  a  friendly,  jokmg  manner?  A. 
Yes,  sir,  there  were  a  halt  a  dozen  in  the  office. 

Q.  Did  Col.  Kirk  ever  treat  you  witli  any  indignities  ?  A. 
None  at  all. 

Q.  On  the  contrary  did  he  not  treat  you  courteously?  A. 
Yes,  sir,  he  did.  He  came  in  and  offered  to  shake  hands  with 
me,  but  I  put  my  hands  behind  me. 

Q.  Do  you  know  whether  it  was  brought  to  his  attention, 
this  mistreatment  of  which  you  spoke — ^the  throwing  of  water 
on  your  bed  ?  A.  When  I  ran  this  fellow  to  the  door  Kirk 
came  and  directed  this  guard  of  seven  men  to  be  put  in  there. 

Q.  To  protect  you  against  such  things  ?    A.  Perhaps  so. 

Q.  Did  he  denounce  tlie  men  for  this  misconduct  ?  A.  No, 
sir.  There  was  no  denunciation  about  it ;  he  just  sent  out  and 
ordered  seven  men  to  come  into  the  room. 

Q.  To  stay  in  the  room  ?  A.  Yes,  sir,  they  remained  in  the 
room. 

Q.  Did  he  say  it  was  to  protect  you  from  such  indignities  ? 
A.  No,  sir,  it  was  for  the  purpose  of  punishment  rather,  I 
think. 

Q.  What  were  the  men  put  there  for  ?    A.  I  do  not  know* 

Q.  But  they  were  put  there  immediately  after  these  indigni- 
ties ?    A.  That  was  after  the  water  had  been  thrown  upon  me. 

Q.  The  first  or  the  second  time?    A.  The    second  time. 
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I  don't  know  but  what  he  may  have  been  the  man  who 
threw  the  water  on  me.    I  know  it  was  one  of  the  officers. 

Q.  You  did  not  see  him  ?    A.  No,  sir,  but  I  heard  of  it. 

Q.  There  was.  nothing  in  his  conduct  towards  you  while  you 
were  a  prisoner  that  leai  you  to  suppose  that  he  would  throw 
the  water  ?    A.  No,  sir. 

Q  Did  he  say  or  not  you  were  arrested  by  his  order  or  di- 
rection ?  A.  No,  sir.  He  asked  me  what  I  was  arrested  lor. 
I  told  him  I  did  not  know  and  had  come  to  find  out.  He  said 
he  didn't  know. 

Q.  Did  he  say  tliat  he  did  not  know  that  you  had  been 
arrested  until  after  it  took  place,  and  he  did  not  know  that 
you  were  to  be  arrested  1  A.  That  is  what  took  place  between 
us.  The  question  was  "  What  was  you  arrested  for  T*  I  told 
him  tliat  I  did  not  know,  that  I  had  come  to  find  out,  and  he 
said  ho  didn't  know. 

Q.  He,  did  not  know  what  the  charges  were  ?     A.  No,  sir. 

Q.  Did  lie  say  he  had  given  any  orders  to  arrest  you  ?  A. 
Ho  did  not  say,  ho  asked  me  what  I  was  arrested  for.  I  told 
him  I  had  come  to  find  out  and  he  said  he  did  not  know. 

Q,  [By  the  Chief  Justice.]  You  say  that  he  said  he  did 
not  know  you  were  arrested  until  you  were  brought  there  ? 
A.  That  may  have  been  said.  I  do  not  remember  the  terms, 
the  question  was  "  What  have  you  been  arrested  for  ?"  I 
w  Jd  him  I  did  not  know,  that  I  had  come  to  find  out  and  he 
said  that  he  did  not  know.  That  is  the  impression  made  on 
my  mind. 

Q.  Was  the  import  of  what  he  said  this,  that  he  didn't  know 
you  were  to  be  arrested,  and  didn't  know  you  were  aiTested 
until  it  was  all  over  ?  A.  That  he  knew  nothing  about  it. 
That  is  the  impression  he  made  upon  my  mind.  I  have  given 
you  his  words  as  near  as  I  can  remember. 

Q.  I  am  requested  to  ask  you  whether  you  have  everkno\vn 
of  any  attempt  to  assassinate  the  Governor,  and  have  inter- 
posed to  prevent  it  ?  A.  I  never  heard  until  now  that  any  was 
ever  made. 
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Be-Direct  Examinatdon, 
By  Mr.  Mebrimon. 

Q.  Were  any  rocks  thrown  in  at  the  place  where  you  were 
confined  ?  A.  Yes,  sir,  while  I  was  in  jail,  about  midnight 
the  first  or  second  night  I  believe  it  was  when  we  were  in  jail, 
rocks  were  thrown  into  the  jail;  but  we  were  in  a  position 
where  they  could  not  hurt  or  injure  us.  We  were  not  in  any 
danger  from  the  rocks. 

Q.  You  stated  in  answer  to  a  question  propoimded  by  the 
other  side  that  you  had  on  many  occasions  denounced  the 
accused.  I  ask  whether  at  any  time  he  had  denoimeed  you  l 
A.  Yes,  sir,  repeatedly,  vilely  and  clandestinely. 

Q.  On  many  occasions  ?    A.  For  years. 
By  Mr.  Smitii. 

Q.  Do  you  know  the  fact  that  he  has  denounced  you — how 
do  you  get  that  information  ?     A.  I  got  it  through  newspapers. 

Mr.  SMITII.     I  object  to  the  evidence  as  hearsay. 

Senator  JOIIK  W.  GRAHAM,  a  witness  called  07i  hehalf 
of  the  Managers^  Imny  duly  swoni^  testified  as  foUmos : 
By  Mr.  Merrimon. 

Q.  State  whether  you  were  present  at  any  time  when  Josiah 
Turner,  jr.,  was  arrested  by  armed  men,  and  if  so  what  was 
said  to  you,  if  anything,  by  the  parties  arresting  him,  about  it. 
A.  Tlie  day  after  the  election,  on  the  5th  of  August,  when  I 
was  in  the  room  with  the  county  commissioners  who  were 
counting  up  the  votes,  I  was  informed  that  Mr.  Turner  had 
been  arrested  and  I  went  then  to  the  depot  on  horseback. 

Mr.  SMITII.  I  submit  whether  it  is  competent  for  the 
witness  to  prove  declarations  after  the  arrest.  It  seems  to  me 
that  it  cannotbe  regarded  as  a  part  of  the  res  gestce.  Anything 
said  at  the  time  of  executing  the  order  of  arrest  is  admissible, 
but  subsequent  declarations  I  submit  are  not. 

Mr.  MEREIMON".  We  propose  to  show  that  wliile  this 
man  Hunnicutt  with  his  anned  squad  had  Turner  in  custody 
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at  Ilillsboro',  he  told  the  witness  that  he  had  arrested  Mr. 
Turner  by  order  of  the  accused. 

Tlie  CHIEF  JUSTICE.     The  presiding  officer  thinks  the 
testimony  is  competent  a«  part  of  the  continuing  act. 

A.  As  I  said  I  went  to  the  depot  accompanied  by  Dr.  Stmd- 
wick,  I  believe  on  the  way  we  were  joined  by  Mr.  Isaac  Stray- 
horn,  Mr.  Turner's  partner.  I  went  to  the  depot,  and  when  we 
got  there  I  found  Mr.  Turner  sitting  on  the  outside  of  the 
depot  on  the  plattorm  in  company  with  these  armed  men.  I 
knew  the  officer  in  command  of  the  company  at  Hillsboro',  Capt. 
Hancock.  There  was  another  body  of  men  there,  a  smaller 
body  sitting  on  the  side  of  the  depot  towards  the  track.  Some 
were  walking  backwards  and  forwards  before  the  window  of 
tlie  depot.  There  was  one  negro  in  the  crowd — a  yellow  man 
whom  I  understood  to  be  Aleck  Ruffin.  I  did  not  know  him 
myself.  When  I  got  there  the  first  thing  I  heard  was  a  remark 
from  Mr.  Turner,  "D — d  if  we  have  not  got  peace  now."  Then 
the  lieutenant  came  up  to  me  and  asked  who  I  was  and  what  I 
wanted,  I  told  him  my  name,  and  stated,tliat  I  wanted  to  see 
Mr.  Turner  and  have  some  conversation  with  him,  and  inquire 
whether  he  wanted  anything  done  or  wanted  any  money.  He 
told  me  I  might  see  him.  After  a  while  the  other  gentleman 
went  and  saw  him,  and  I  took  this  lieutenant  out  to  have  a  talk 
with  him.  I  will  try  and  recollect  his  very  words,  because  it 
it  is  pennitted  I  will  state  the  object  I  had  in  going  there, 
and  the  reason  wliy  I  wished  to  impress  his  word  upon  my  recol- 
lection accurately  was  because  I  knew  that  Judge  Brooks 
would  issue  a  writ  of  habeas  carpiLS^  and  I  supposed  that  other 
affidaAHts  might  be  necessary  by  reason  of  the  facts  that  occurred 
there  on  the  application  of  Mr.  Turner  for  his  release.  I 
therefore  asked  the  lieutenant  if  he  had  no  objection  to  state 
what  authority  he  had  for  Mr.  Turner's  arrest.  He  said  tliat 
he  was  arrested  by  the  order  ot  Governor  Holden,  and  he  said 
fiirther  "  If  you  have  come  here  about  any  writs  of  habeas 
"  corjmsj  I  have  an  order  to  arrest  you."  I  asked  him  if  he 
was  afraid  of  any  writs  of  habeas  corpus  ^fter  Colonel  Kirk  had 
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said  the  judiciary  of  the  state  was  played  out,  he  said  "  Kot 
much,  but  these  are  my  orders."  I  asked  him  then  if  any 
name  was  mentioned  in  the  orders,  he  said  "No."  lie 
said  that  the  general  order  was  that  if  anybody  came  with  writ& 
of  haheois  corpus  to  arrest  them,  as  that  was  the  order  ot  Gov- 
Holden.  I  asked  him  how  he  knew  that — if  the  orders  came 
directly  to  him.  He  said  no,  but  they  were  to  Col.  Burgen^ 
and  he  said  "  I  know  that  he  has  got  an  order  for  1  have  seen  it." 
I  had  a  good  deal  of  conversation  witli  him  about  where  he  was 
from,  what  service  he  had  been  in,  but  notliing  concerning  the 
arrest.  My  object  in  going  there  to  see  him  was  to  geE^  from 
him  exactly  what  his  orders  were. 

Cro88'Exaviination, 
By  Mr.  Smith. 

Q.  Who  was  this  officer  ?  A.  Lieutenant  Ilunnicutt  he  told 
me  his  hame  was.  He  told  me  that  he  was  detailed  by  Colonel 
Burgen  I  think  he  said  to  take  10  men  and  come  to  Hillsboro^ 
and  arrest  Mr.  Turner. 

(^.  I  understand  you  to  say  that  he  said  he  had  seen  an  order  ? 
A.  That  is  what  he  said. 

Q.  To  Burgen  ?  A.  Yes,  sir,  from  Governor  Holden,  that 
he  had  detailed  him  to  take  these  men. 

Q.  Let  me  call  your  attention  to  this.  Did  he  aay  whether 
it  was  an  order  to  arrest  Mr.  Turner  in  the  county  of  Ala- 
mance? A.  Nothing  was  said  about  where  he  was  to  be 
arrested. 

Q.  But  that  he  had  an  order  to  make  the  arrest  in  general 
terms'?  A.  Yes,  since  you  called  my  attention  to  it  I  will 
give  his  words.  He  said  "  I  was  told  by  Colonel  Burgen  that 
"  I  was  detailed  to  go  to  Hillsboro'  and  arrest  Mr.  Turner," 
and  he  said  "  Col.  Burgen  had  orders  from  Governor  Holden 
"  to  do  that,  and  I  have  seen  the  order."  I  will  state  what 
conversation  I  had  with  tliis  other  officer.  Captain  Hancock,  il 
it  is  particularly  material. 

The  hour  of  half  past  2  having  arrived  the  Court  adjourned 
until  to-morrow  at  11  a.  m. 
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Senate  CHAJfSER,  February  17th,  1871. 

The  COURT  met  pursuant  to  adjournment,  Hon.  Eidimond 
M.  Pearson,  Chief  Justice  of  the  Supreme  Court  in  the  chair. 

The  proceedings  were  opened  by  proclamation  made  in  doe 
fonn  by  the  doorkeeper. 

The  CLERK  proceeded  to  call  tlie  roll  of  senators  when  the 
following  gentlemen  were  found  to  be  present. 

Messrs.  Adams,  Albright,  Allen,  Barnett,  Battle  Bellamj, 
Brogden,  Brown,  Cook,  Council,  Cowles,  Currie.  Edwards 
Flemming,  Gilmer,  Graham,  of  Alamance,  Graham,  of  Orange, 
Hawkins,  Ilyman,  Jones,  King,  Latham,  Ledbetter,  Liuner, 
Love,  Mauney,  McClammy,  McCotter,  Merrimon,  Moore,  More- 
head,  Murpliy,  Normcnt,  Olds,  Price,  Robbins,  of  Davidson, 
Bobbins,  of  Rowan,  Skinner,  Speeii,  Troy,  Waddell,  AVarrcn, 
Whiteside,  Worth— W. 

Senator  GRAHAM,  of  Orange,  moved  that  the  reading  of 
the  journal  of  the  proceedings  of  yesterday  be  dispensed  \\'itL. 

The  CHIEF  JUSTICE  put  the  question  on  the  motion  ot 
Senator  Graham  and  it  was  decided  in  the  affirmative. 

Senator  GRAHAM  of  Orange.  Mr.  (^hicf  Justice,  I  desire 
to  call  attention  to  an  error  in  my  testhnony  as  reported  on 
page  567.  I  am  printed  as  s(iying  "  I  don't  recollect  that  anv 
"  thing  was  asked  of  him  whether  he  wjis  brought  before  a 
"  magistrate  or  not."  The  ■  word  "  brought "  should  be 
"  sworn." 

JOHN  W.  GORMAN,  a  witness  call<>d  on  hehalf  of  tfte 
Managers^  heing  duly  sworn^  testified  as  folhncs : 
By  Mr.  Bragg. 

Q.  State  whether  you  had  any  conversation  witli  Governor 
Holden  prior  to  the  arrest  of  Josiah  Turner,  about  Mr.  Tomer'Ss- 
arrest  and  if  so  when  and  where  it  was  and  M'hat  was  saidl 
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A.  On  the  morning  of  the  last  election  in  August,  I  left  my 
office  and  went  to  the  court  house  to  vote.  There  was  a  large 
crowd  about  the  front  door  and  as  I  had  but  a  very  little  time 
to  devote  to  that  purpose  I  went  to  the  back  door  for  the  pur- 
pose of  getting  in  and  flanking  the  crowd.  I  wen{  into  the 
passage  and  I  met  Governor  Ilolden  talking  to  a  man  by  the 
name  of  Spooner.  He  spoke  to  me  as  I  passed.  As  I  could 
not  vote  just  then,  I  stopped  and  as  the  matter  he  was  speak- 
ing of  to  Spooner  was  about  a  subject  of  some  interest,  I 
listened.  In  the  conversation  I  heard  him  say  he  either  would, 
as  soon  as  he  left  there  or  he  had  already  ordered  the  arrest  of 
Mr.  Turner — I  am  not  sure  which,  I  have  tried  since  I  was 
summoned,  to  And  out  from  my  recollection  so  as  to  state 
the  matter  correctly  whether  he  said  he  had  then  already  done 
so  or  tliat  he  would  when  he  left.  It  is  my  impression  he  said 
he  would  when  he  lett 

« 

Q.  The  remark  then  was  either  one  or  the  other  i  A.  Yes, 
fiir. 

Q.  That  he  either  had  done  it  or  would  do  it  as  soon  as  he 
left  the  court  house  2  A.  Yes,  sir,  I  can't  get  the  consent  of 
my  mind  ro  lix  upon  either  one.     I  am  uncertain. 

Q.  But  you  are  confident  that  it  was  one  or  the  other?  A. 
Yes,  sir. 

Q,  What  did  you  say  to  him,  if  anything?  A.  I  told  him 
it  was  not  my  put  in,  but  I  did  so — that  I  thought  it  was  a 
very  Dad  policy,  that  Mr.  Turner  had  been  itching  I  thought 
to  be  Arrested  and  he  would  only  be  making  a  martyr  of  him. 

Q,  "What  did  he  say  to  that?  A.  He  replied  to  it  that  he 
believed  Mr.  Turner  was  at  the  bottom  of  all  these  troubles, 
that  he  had  that  niornii](g  published  him  as  a  white  livered 
scoundrel — or  sometliing  of  that  kind — I  think  it  was  that 
luorning  as  well  as  I  can  recollect,  I  had  nothing  to  do  with 
the  subject,  but  l)eing  a  peace  man  I  put  that  in. 

Q.  (By  Senator  Jones.)  I  wish  to  ask  you  whether  Governor 
Ilolden  said  that  Turner  had  published  him  as  a  white  livered 
Bcoundrel  or  that  he  had  published  Turner?    A.  One  of  tlie 
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reasons  why  lie  was  going  to  arrest  him  was  that  he  believed 
Turner  was  at  the  bottom  of  this  and  that  Turner  had  pub- 
lished liim  that  morning. 

Q.  (The  Chief  Justice.)    You  understand  him  to  say  that 
Turner  had  published  him?    A.  Yes  sir. 
Cross  examination  waived, 

Mr.  Manager  SPARROW,  A  matter  has  been  suggested, 
Mr.  Chief  Justice,  in  reference  to  the  record  to  which  the 
Stenographer  desires  the  attention  of  the  court  called.  It 
will  bo  remembered  yesterday  that  when  it  was  asked  Mr, 
Turner  by  the  counsel  lor  the  respondent  whether  the  state- 
ment in  the  answers  were  true  or  false,  the  witness  said  that 
they  were  as  false  as  malice  could  make  them.  An  objection 
was  then  raised  that  the  answer  was  not  admissible,  and  it  was 
sustained.  The  stenographer  desires  to  know  whether  the 
answer,  having  been  ruled  out  shall  appear  on  the  record. 

Tlie  CHIEF  JUSTICE.  The  presiding  officer  is  of  the 
opinion  tliat  the  answer  in  all  cases  should  appear  on  the 
journal  with  the  fact  stated  that  it  was  ruled  out. 

ROBERT  TERRELL,  a  witness  called  on   lehaJf  ofik 
Managers^  heing  didy  swom^  testified  as  follows  : 
Bv  Mr.  Merrimon. 

Q.  State  your  name,  age,  residence  and  business  ?  A.  Mj 
name  is  Robert  Terrell.  I  am  telegraph  operator  at  Company 
Shops  and  twenty-one  years  old  next  October. 

Q.  State  whether  you  have  been  summoned  to  produce  aB 
the  telegrams  sent  to  Company  Shops  ?    A.  I  was. 

Q.  Have  you  tliem  witli  you  ?    A.  No,  sir. 

Q.  Why  have  you  not  brought  tliem  ?  A.  I  sent  them  of 
before  I  was  subpoenaed.     I  had  an  order  to  send  tliem  off. 

Q.  [By  the  Chief  Justice.]    Where  to  ?    A.  To  Richmood 

Q.  When  did  you  get  the  order  ?  A.  Do  you  mean  the 
order  to  send  them  to  Richmond  ? 

Q.  Yes,  sir,  to  send  them  off?  A.  I  got  the  order  between 
seven  and  eight  o'clock  in  the  evening. 


TRIAL  OF  WILLIAM  W.   HOLDKN.  931 

Q.  What  time  was  the  subpcBna  served  upon  you?  A. 
Between  eleven  and  twelve  o'clock  at  night. 

Q.  [By  the  Chief  Justice.]  What  day  ?  A.  Monday,  the 
30tli  of  January  last,  I  think. 

Q.  Where  were  the  tolegrams  when  this  subpoena  was  served 
on  you  ?  A.  I  don't  know.  I  thought  they  had  left  on  the 
train  goiug  to  Greensboro'.  I  asked  the  express  agent  the  next 
morning  if  he  had  sent  thein  on  that  train  and  he  said  no,  he 
had  sent  them  by  Raleigh.  I  supposed  when  the  subpoena 
came  that  they  had  gone  by  Greensboro. 

Q.  They  were  in  the  express  office  of  Company  Shops  when 
the  subpoena  was  served  upon  you  ?    A.  Yes,  sir. 

Q.  Did  you  know  that  at  the  time  ?    A.  No,  sir. 

Q.  [By  tlie  Chiet  Justice.]  How  long  after  you  had  re- 
ceived this  order  was  it  when  the  the  subpoena  was  received  i 
A.  I  received  the  order  at  half  past  seven  in  the  evening,  and 
I  received  the  subpoena  about  eleven  o'clock  that  night. 

Q.  Have  you  made  any  efforts  to  get  the  telegrams  back  ? 
A.  Yes,  sir,  I  did  that  morning. 

Q.  Do  you  have  any  control  over  them  now  ?     A.  No,  sir. 

Q.  Who  has  ?  A.  I  don't  know  as  anybody  has  except  the 
superintendent  of  the  telegraph  company. 

Q.  What  is  his  name  ?    A.  His  name  is  J.  R.  Dowell. 

Q,  Where  does  he  live  ?    A.  Richmond,  Va. 

Q.  State  whether  any  person  had  requested  you  to  send  them 
oft*  before  you  sent  them. 

Mr.  SMITH.  It  seems  to  me,  sir,  that  this  is  an  indirect 
way  the  counsel  are  taking  to  impeach  their  own  witness. 

The  CHIEF  JUSTICE.  The  presiding  officer  is  of  opinion 
that  what  a  stranger  requested  is  not  evidence  unless  he  can  be 
connected  with  the  respondent  as  the  person  from  whom  he 
got  his  orders. 

Q.  State  whether  there  were  any  regular  times  for  sending 
oft*  these  telegrams  from  that  office  ?    A.  None  that  I  know  of. 

Q,  When  were  they  sent  oft"  before  ?  A.  This  was  the  first 
time  they  have  been  sent  off  since  I  have  been  an  operator. 
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Q.  How  long  have  you  been  an  operator  ?  A.  About  five 
years. 

Q.  Did  you  send  them  all  off?  A.  I  sent  every  message  I 
had  in  my  office  up  to  that  time. 

Q.  For  five  years  ?  A.  I  do  not  know  as  many  as  that.  I 
have  not  been  there  five  years,  but  I  sent  all  I  had. 

Q.  Do  you  mean  to  say  all  the  messages  in  the  ofiice  at  the 
time  you  received  the  order  to  send  them — ^all  that  had  accumi- 
lated  there  ?    A.  All  there  were  in  there. 

Q.  For  how  many  years  had  they  accumulated  when  yen 
sent  them  off?  A.  I  do  not  know,  I  am  unable  to  say,  I  had 
not  been  there  over  a  half  a  year* 

Q.  Was  the  number  small  or  large — ^were  there  a  great  many 
messages  ?  A.  There  was  a  large  number,  a  good  sized  box 
full. 

Q.  How  large  a  box  full  ?  A.  I  suppose  it  was  a  foot  wide 
and  about  the  same  length. 

Q.  [By  the  Chief  Justice.]  Would  it  hold  a  bushel  f  A 
Yes,  sir,  I  guess  it  would. 

Q.  Have  you  got  the  order  with  you  that  you  received  ?  A 
Yes,  sir. 

Q.  Will  you  produce  it  ?    A.  Yes,  sir,  [produces  the  order.] 

Q.  Was  that  the  order  that  you  received  ?    A.  Yes,  sir. 

Q.  You  sent  off  the  messages  in  pursuance  of  that  order  i  A 
Yes,  sir. 

Q.  How  soon  after?  A.  In  fifteen  minutes  afterwards  I 
suppose. 

Q.  Bead  that  order  ?  (Reading,)  "  Richmond,  January  30. 
"  Shops,  N.  C.  Pack  up  and  send  to  me  in  Rielimond  tie 
"  entire  files  of  your  offidb.  Do  this  at  once.  J.  R  DoweD, 
Superintendent." 

Oros^Examination. 
By  Mr.  Boyden. 

Q.  This  was  last  month  ?    A.  Yes,  sir. 

Q.  What  day  ?    A.  Monday. 

Q.  The  30th  ?  A.  Yes,  sir. 
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Q.  Are  telegraph  operators  Bwom  not  to  disclose  the  con- 
tents of  telegrams  ?    A.  I  have  not  been  sworn. 

Q.  You  don't  know  wliether  that  is  the  practice  or  not  ?  A. 
That  is  the  general  practice  I  think. 

Q.  How  did  it  hapj)en  you  were  not  sworn  ?  A.  I  do  not 
know ;  there  are  a  good  many  that  are  not. 

Q.  You  have  no  right  to  disclose  what  is  in  a  telegram  ?  A. — 

Mr.  MEIIRIMON.  I  object,  Mr.  Chief  Justice,  that  is  a 
question  of  law. 

Q.  I  mean  by  the  rules  of  the  company  ?    A. 

Q.  [The  Chief  Justice.]  You  can  state  whether  by  the  rules 
you  have  a  right  to  disclose  the  contents  of  telegrams  ?  A, 
According  to  the  rules  ol  the  telegraph  company  we  have  not. 

Q.  What  is  the  rule  ?  A.  Not  to  show  any  message  to  any 
one. 

Q.  Or  disclose  it  ?    A.  Yes,  sir. 

Redirect  Exainination. 
By  Mr.  MmiKiMON. 

Q.  You  did  write  to  the  Superintendant  to  send  these  papers 
back  ?    A.  No,  sir,  I  telegraphed  to  him. 

Q.  Did  you  get  any  reply  \     A.  Yes,  sir. 

Q.  Did  you  tell  him  they  were  wanted  in  court  ?  A.  Yes, 
Bir. 

Q.  What  reply  did  he  make  ? 

Mr.  SMITH.  Does  the  chief  justice  think  the  question  is 
competent.  It  is  an  outside  issue  and  there  is  no  attempt  to 
connect  it  with  this  accused. 

Mr.  GRAHAM.  It  is  a  matter,  Mr.  Chief  Justice,  that  per- 
tains to  the  witness.  He  was  summoned  by  a  subpoena  duces 
tecum  to  bring  these  papers.  It  happened  tliat  he  had  sent 
them  off*  a  few  hours  before  he  was  served  with  a  subpoena. 
He  then  informs  the  person  to  whom  he  had  sent  them  that  a 
court  of  justice  wishes  the  papers  and  we  wish  to  show  what 
his  reply  was  to  acquit  the  witness  or  if  necessary  to  move 
for  an  attachment. 
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Mr.  SMITH.  But  tho  difficulty  Mr.  Cliief  Justice  is,  tliat 
they  bring  out  this  matter  as  evidence  to  affect  the  accused  and 
not  tlie  witness.  They  cannot  offer  it  to  affect  the  credit  of 
the  witness  because  tliey  have  endorsed  him  by  bringing  him 
here  ;  and  tliey  liave  not  moved  for  a  rule  against  him. 

Mr.  MERRIMON.  Mr.  Chief  Justice  we  offer  this  to  show 
tliat  there  has  been  due  diligence  on  the  part  of  the  witnew 
and  on  the  part  of  the  managers  to  get  these  papers. 

Mr  BOYDEN.  But  what  connection  has  it  with  this  trial  J 
That  is  a  matter  that  I  do  not  understand. 

Mr.  MERRIMON.    It  will  be  seen  to  be  important. 

The  CHIEF  JUSTICE.  The  presiding  officer  is  of  the 
opinion  that  the  evidence  cannot  be  received  now  without  some 
motion  made  in  reference  to  this  man  Dowell. 

Mr.  GRAHAM.  But  the  difficulty  Mr.  Chief  Justice  is, 
that  Dowell  is  not  of  the  jurisdiction  of  this  court  We  desire 
to  show  that  we  have  used  due  diligence. 

Mr.  MERRIMOX.  We  want  to  show  diligence  on  our 
part.  There  may  be  an  argument  founded  upon  the  absence 
of  these  documents.  The  gentleman  may  say  "  Why  did  not  tlie 
*'  managers  procure  these  telegrams  ?"  We  propose  to  show  that 
we  instructed  the  witness  to  make  an  application  to  Dowell  for  the 
papers,  and  that  having  done  so  we  wish  to  show  wliat  the 
reply  was. 

The  CHIEF  JUSTICE.  The  presiding  ;officer  thinks  you 
are  at  liberty  to  show  that  tlie  witness  made  the  application. 

Ite-DircGt  Examination  resumed. 
By  Mr.  Mekeimon. 

Q.  Did  you  telegraph  to  Mr.  Dowell  for  the  papers  ?  A.  I 
did. 

Q.  What  was  the  result  of  the  application — were  they 
returned  ?    A.  They  were  not. 

Q.  Did  he  decline  to  return  them  ?    A.  Yes,  sir. 

Mr.  GRAHAM.  I  respectfully  submit  that  we  ought  to  be 
allowed  to  show  tlie  terms  on  which  the  request  was  denied. 
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The  CHIEF  JUSTICE.  The  presiding  officer  thinks  thixt 
is  outside. 

JOSEPH  G.  COOLEY,  awttfiess  caUed  on  be/ialf  of  the 
Managers^  Icing  duly  sworUy  testified  as  follows : 
By  Mr.  Merrimon. 

Q;  State  your  name,  age,  residence  and  occupation?  A, 
My  name  is  Joseph  G.  Cooley,  age  24,  residence  Hillsboro', 
occupation  a  telegraph  operator. 

Q.  Have  you  been  summoned  to  produce  certain  telegrams 
before  this  court,  if  so  when  and  what?  A.  I  was  subpoenaed 
on  the  morning  of  the  30th  January  to  appear  here  with.all  the 
telegrams  sent  and  received  by  me  in  regard  to  troops  at 
Company  Shops — state  troops  at  Company  Shops. 

Q.  Or  Hillsboro'?  A.  At  the  Shops,  messages  received 
from  or  sent  to  the  Shops. 

Q.  Have  you  got  those  telegrams  ?  A.  I  have,  but  I  re- 
ceived an  order  from  the  superintendent  to  answer  no  ques- 
tions in  regard  to  the  messages. 

Q.  You  decline  to  answer  in  obedience  to  that  order?  A. 
Yes,  sir,  on  the  ground  that  they  are  strictly  confidential. 

Q,  You  decline  to  produce  them  ?    A.  Yes,  sir. 

Q.  Wore  you  1  hen  here?    A.  Yes,  sir. 

Mr.  MERRIMON.  The  question  arises  v%'hether  the  wit- 
ness is  bound  to  produce  the  messages.  We  insist  that  he  is. 
The  witness  I  underatand  simply  desires  to  do  his  duty  about 
the  matter.  This  is  a  question  of  law,  and  if  he  is  bound  to 
I  presume  he  will  not  refuse  to  produce  the  telegrams.  We 
insist  that  he  should  do  so,  and  that  we  shall  have  an  oppor- 
tunity to  examine  them. 

Q.  (By  the  Chief  Justice.)  Did  they  administer  an  oa»h  to 
you  i    A.  No,  sir. 

Mr.  BOYD  EN.     We  insist  that  there  is  no  evidence  sIu^^\ 
ing  the  messages  are  material  to  this  case,  or  anything  before 
tlie  court,  and  that  the  witness  is  not  bound  to  produce  any  tele- 
graphic dispatches  that  he  has  received  unless  it  is  made  to 
appear  that  they  are  important  in  this  trial.     If  they  are  imi.)or- 
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tant  we  have  no  lic&itHtion  in  saying  that  he  is  bound  to  pro- 
duce them. 

Mr.  MERRIMON.  IIow  can  we  tell  whether  they  arc 
important  until  we  have  had  an  opportunity  to  e:samine  them! 
I  beg  leave  to  cite  the  court  to  the  investigation  that  took  jdaoe 
some  18  months  ago  before  a  committee  of  the  house  of  rep- 
resentatives in  which  the  telegraph  officers  were  compelled  not 
only  to  bring  in  the  telegrams  in  reference  to  a  particular  mat- 
U'i\  but  to  bring  all  telegrams  public  and  private  to  the  end 
tiiat  tlie  committee  might  exaniine  them,  and  select  suchas 
tlic'v  desired  to  use.  So  we  contend  here  that  it  is  the  duty  of 
tliis  witness  to  produce  these  telegrams  to  the  managers  that 
t'n'v  inav  examine  them,  and  detennine  which  ones  are  mate- 
ri  il  l«»  be  produced  and  which  not.  It  will  not  be  denied  that 
\\i;  have  a  riglit  t<>  examine  a  witness  at  chambers  before  he  it 
l>\\\.  u|M>n  the  stiuid  aiul  ::^ee  what  he  knows,  and  see  whether 
it  is  louden t  to  intnnhiL'8  liim  as  a  witness.  If  that  is  a  right 
iT.n  it  1.0  pretended  \]v\[  we  have  not  a  right  to  inspect  tbeK 
])ai)i'r^  to  see  wlietlier  they  are  important  or  not  so  that  we 
iir?v  seler't  wliat  we  de.  lii  inatcriid. 

■ 

Mv.  (iTvAIIA  Ai.  ki  V  111  be  remembered  that  it  is  only  one 
SI  .•(•;•. -^  nftdetrrams  tJ!;^:  v/o  eall  for,  those  which  relate  to  these 
i:ii!Iiary  uperaiioiL-.     V/o  tlo  not   ebuDi   to  loi>k  at    the  private 

t«  luiii'aiiis. 

* 

"I'iu-  (  illEI'  J  rs'l'Ii  E.  The  ])residi!)g  olKeer  is  ot  opinion 
lii^.t  \.)ii  Jiavo  a  ri;:lit  \o  luok  at  those  which  relate  to  uiiH 
i;.i:y  <V|H'rations. 

Vi,.  y[i:Ci)R]\\Al.  ]  Mi-^'Lcest  this  i)oint,  Mr.  Chief  Justice, 
uii-  i;.vr  tiie  telei^n::  ?  ir  not  to  be  regarded  in  the  light  of  a 
(  !v  .Hid  whether  ir  is  lu-t  incumbent  upon  them  to  produce 
in  t!:.-  lir.-l  i.laei'  ilie  oiit;'Iiial  as  evidence  to  show  that  ther 
].,:Vi   lii.ide  due  (^ll'oits  to  uet  it  and  have  tailed. 

Mr.  (i  IJAIJAM.  I  take  it  Mr.  Chief  Justice,  that  the  place 
V. li  1.-  i':e  niessa«^e  is  wiiilou  down  by  electric  force  is  where 
•i.  t  <.:i:jnal  is.     The  oilier  is  nothing  but  a  copy. 

M I .   M  K UKII^ION.     ^V e  cannot  produce  the  originals.    Wc 
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propose  to  show  that  the  orighial  messages  from  which  the 
telegrams  were  sent,  were  sent  from  Company  Shops  to  Rich- 
mond and  from  Raloigh  to  New  York. 

Mr.  SMITH.  If  that  be  so  wc  desire  to  raise  the  point  tliat 
the  translation  of  the  telegrams  transmitted  is  but  a  mode  of 
copying,  and  we  submit  that  a  party  is  not  to  be  held  responsi- 
'  ble  except  for  what  he  has  \\Titten.  It  is  true  that  in  a  document 
a  foreign  language  offered  in  evidence,  a  party  is  sworn  to 
translate,  but  the  original  is  produced  in  court  as  evidence.  It 
is  only  to  make  it  intelligible  that  the  presence  of  a  translator 
is  required.  We  submit  that  the  original  letter  written  in  the . 
English  language  as  contra^  distinguished  from  these  tel^raphic 
signs,  is  the  original  and  must  be  produced. 

The  CHIEF  JUSTICE.  The  presiding  officer  is  of  the 
opinion  that  the  original  is  the  paper  sent  to  the  office  for  trans- 
mission, and  that  the  other  is  a  copy.  You  have  not  yet 
accounted  for  not  ])roducing  the  original.  It  tha:  is  accounted 
for  this  copy  can  be  received  in  evidence. 

JOHN  BEAGCit,  a  icliness  hclng  called  on  helialfofthe 
Managers^  testified  asfollov:^  : 
By  Mr.  MERiirMo^i. 

Q.  State  whether  you  have  any  connection  with  the  telegraph 
office  in  this  city  ?  A.  Yes,  sir,  I  am  assistant  telegraph 
operator  in  this  oiKce. 

Q.  State  whether  or  not  anv  telo^rrams  have  been  sent  awav 
very  recently,  and  if  so  by  whobc  order  and  M'hen?  A.  I 
think  last  month  by  order  of  tlie  district  superintendent,  J.  li. 
Dowell,  ot  Richmond — all  uiessagos  «jt  last  year  were  boxed 
np  and  sent  to  a  man  by  the  name  of  Hunter,  the  supply  agent 
at  No.  145,  Broadway,  New  York. 

Q.  That  is  all  tiie  messages  that  were  received  during  the 
year  18702    A.  Yes,  sir. 

Q.  They  were  sent  away  to  Kew  York  '\    A.  Yes,  sir. 

Q.  What  was  done   with  the  originals  ?    A.  All  originals 
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and  all  copies  of  the  messages  were  sent  by  his  order.  It  was 
in  anticipation  ot  this 

The  CHIEF  JUSTICE.    You  need  not  state  that. 

Q.  Yon  sent  them  off?  A  I  did  not  do  it — ^it  was  the 
manager  of  the  office,  Mr.  Starke. 

Q.  You  know  it  was  done  ?    A.  Yes,  sir. 

The  CHIEF  JUSTICE.  That  is  sufficient  to  admit  of 
secondary  proof. 

Mr.  MERRIMON.  I  understand,  Mr.  Chief  Justice,  that 
we  have  a  right  to  examine  such  telegrams  as  the  witness  has 
pertaining  to  military  matters. 

Mr.  BOYDEN.  We  conceive  that  it  is  necessarv  first  for 
tlieni  to  show  that  they  have  made  application  to  get  the  origi- 
nals and  have  failed  to  do  it. 

Tlie  CHIEF  JUSTICE.  The  presiding  officer  is  of  the 
opinion  that  the  rule  has  been  complied  with  by  showing  an 
attempt  to  get  them  fix)m  the  place  where  they  had  a  right  to 
suppose  they  werp. 

Mr.  MERRIMON.  Will  your  Honor  direct  that  the  tele- 
grams be  filed  with  the  clerk  with  tlie  end  that  counsel  on 
either  side  may  examine  them. 

Mr.  SMITH.  I  understood  the  decision  of  the  chief  justice 
to  be  til  at  the  original  writings  which  were  deposited  in  the 
oflioe,  were  to  be  regarded  as  the  originals  and  that  those  whicli 
were  taken  in  telegraphic  ciphers  were  the  copies. 

The  CHIEF  JUSTICE.     Yes,  sir. 

]\Ir.  SMITH.  We  insist  that  the  existence  of  the  paper 
outside  of  the  jurisdiction  of  the  court  does  not  authorize  the 
admission  of  secondary  evidence.  As  I  understand  the  rule 
^Is?y  must  be  destroyed  or  lost.  There  is  no  diflerence  between 
a  state  case  and  a  civil  suit  in  regard  to  the  rule  requiring  tlie 
production  of  the  original  papers  and  not  allowing  the  intro- 
duction of  a  copy.  In  both  cases,  if  it  is  merely  proved  to  be 
out  of  the  state,  its  production  is  not  dispensed  with.  This 
rule  I  am  aware  does  not  apply  to  the  case  of  an  attesting  wit- 
ness to  a  deed  or  other  paper,  as  if  it  is  8ho?m  that  he  is  out  oi 


TRIAL   OF  WILLIAM  W.    HOLDEN.  920 

the  state,  it  is  sufficient  to  prove  his  handwriting.  If  it  becomes 
material  to  show  a  deed  in  evidence  in  this  state  you  are  not 
permitted  to  show  a  copy  merely  because  the  original  is  in 
another  state  and  beyond  the  jurisdiction  of  the  court.  The 
managers  know  where  tliese  papers  are,  they  are  advised  of  the 
place  and  the  papers  are  not  lost  but  are  in  existence,  and  there 
has  been  no  effort  made  to  get  them  from  that  place,  and  we 
submit  that  they  being  out  of  the  state  does  not  disjjense  with 
the  necessity  of  producing  them. 

By  the  CHIEF  JUSTICE. 

Q.  What  day  did  you  send  the  dispatches  off  I  A.  I  do  not 
know,  Mr.  Starke  sent  them  off  last  month  sometime.  I  think 
ours  were  sent  off  two  weeks  before  anything  was  sent  from 
Company  Shops  or  Hillsboro'. 

The  CHIEF  JUSTICE.  I  should  like  to  see  the  authorities 
in  regard  to  proof  of  paper  beyond  the  jurisdiction  of  the  court. 

Mr.  GRAHAM.  Mr.  Chief  Justice,  papers  of  this  kind  are 
of  such  a  modem  invention  that  I  doubt  whether  tliere  could 
be  found  any  authority  referring  especially  to  them  in  our  note. 

The  CHIEF  JUSTICE.  I  do  not  mean  in  reference  to 
telegrams  especially  but  in  reference  to  deeds  and  otlier  papers. 

Mr.  BRAGG.  I  suppose,  Mr.  Chief  Justice,  there  can  be 
no  doubt  that  the  general  principle  is  laid  down  by  the  counsel 
who  last  addressed  the  court,  [Mr.  Smith]  in  reference  to 
evidence  is  true.  But  as  has  been  stated  by  my  associate  [Mr. 
Graham]  this  matter  of  the  introduction  of  telegrams  is  a 
new  question  in  our  state  and  I  do  not  believe — at  least  I  have 
no  recollection  of  it,  that  the  question  has  ever  been  raised  and 
been  the  subject  of  a  judicial  determination.  I  have  an  im- 
pression however,  that  it  has  been  ruled  on  in  some  of  the 
northern  states  where  the  telegraph  is  much  more  used  and 
resorted  to  than  it  is  here,  and  that  it  has  heexk  decided  that  a 
telegram  received  at  one  end  of  the  line  is  a  duplicate  ot  the 
original  filed  in  the  office  at  the  other  end.  I  cannot  under- 
take to  say  widi  positive  confidence  that  it  baa  been  so  ruled. 
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hut  I  think  a  case  of  that  kind  is  to  be  fonnd  somewhcTC  in 
the  New  York  reports. 

Mr.  BOYDEN.  As  I  understand  it,  Mr.  Chief  Justice. they 
are  not  offered  now  but  are  only  handed  in  for  couDsel  to  ex- 
amine.   . 

Mr.  CHIEF  JUSTICE.  The  inipreRsion  of  the  presiding 
officer  is,  from  the  reason  of  the  thing,  is  that  the  copy  received 
at  the  place  of  destination  is  not  to  be  regarded  as  a  dupli- 
cate on  the  ground  that  there  is  an  intervening  agency  through 
which  the  message  is  conveyed  and  which  writes  it  down 
and  that  that  agency  may  not  correctly  perform  its  office. 
It  further  suggests  itself  to  the  mind  of  the  presiding  officer 
on  the  reason  of  the  thing,  before  the  copy  can  be  introduced 
it  must  be  shown  that  efforts  have  been  made  to  get  the  orig^ 
inal  where  it  is  bevond  the  reach  of  the  court.  But  as  the 
counsel  for  the  respondent  si^gests  the  paper  can  be  filed 
with  the  clerk  and  examined  by  counsel  and  offered  to-nior- 
row.  The  witness  is  directed  to  file  the  telegrams  with  the 
clerk. 

Mr.  BOYDEN.  It  is  understood  that  they  are  to  be  o\yeJi 
for  examination  by  each  side. 

Mr.  CHIEF  JUSTICE.     Yes,  sir. 

JOHN  B.  NEATHERY,  a  vritness  called  on  behalf  of  the 
Managers,  being  duly  sicorn^  testified  as  follaics: 
Bv  Mr.  Merrimon. 

Q.  I  believe  you  stated  on  a  former  occasion  that  you  were 
the  private  secretary  of  the  governor?     A.  Yes,  sir. 

Q.  State  whether  or  not  you  had  the  custody  of  any  books 
by  virtue  of  your  office  ?  A.  Yes,  sir,  the  letter  book  more 
particularly  was  under  my  charge. 

Q.  Look  at  4h\B  book  now  produced  and  Bee  if  that  is  the 
letter  book  ?  A.  It  is  the  official  letter  book  of  Governor 
Holden. 

Q.  What  time  does  it  embrace?    A.  From  July  Ist  to 

November  17th,  1870. 
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Q.  State  whether  you  have  been  instructed  to  examine  that 
book  for  any  correspondence  between  Governor  Holden  and 
George  W.  Kirk  and  B.  G.  Burgen,  and  if  so,  whether  you 
have  made  such  an  examination?  A.  I  was  instructed  by 
the  Managers  to  examine  the  book  particularly  on  that  point. 

Q.  See  how  many  letters  and  telegrams  you  find  from  Gov- 
ernor Holden  to  either  of  them,  or  from  them  to  him  ?  A.  I 
find  one  telegram  to  Colonel  Kirk,  and  one  letter  to  Colonel 
Kirk  directed  to  him  at  Company  Shops,  and  I  think  one 
directed  to  him  at  Yanceyville. 

Q.  How  many  does  that  make  ?  A.  It  makes  two  letters 
and  one  telegram. 

Q.  Is  that  all  the  correspondence  you  find  there  between 
these  parties  ?    A.  That  is  all  I  find. 

Q.  Did  you  hear  the  letters  read  here  the  other  day  which 
were  sworn  to  have  been  lound  at  the  court  house  at  Graham  ? 
A.  I  did  not. 

Q.  Do  you  remember  of  my  handing  the  letters  to  you  to 
prove  his  handwriting?  A.  I  remember  certifying  to  a  num- 
ber of  letters  as  correct. 

Mr.  MERRIMON.  I  was  mistaken.  It  was  Mr.  Jenkins 
who  I  asked  to  identify  them. 

Q.  Look  at  these  letters  [producing  letters  which  had  been 
previously  produced  by  the  witness  McLean,  and  which  will  be 
found  printed  on  pages  232,  233  and  236]  are  those  letters  in 
the  handwriting  of  Gov.  Holden  ?    A.  They  are. 

Q.  State  whether  you  find  copies  of  them  in  this  letter  book  ? 
A.  I  do  not. 

Q.  Give  the  dates  of  all  the  letters  which  have  just  been 
shown  you  for  identification  ?  A.  July  1, 1870,  July  28, 1870, 
July  30, 1870. 

Q.  You  don't  find  those  letters  in  that  letter  book  ?  A.  No, 
sir. 

Q.  State  whether  at  any  time  Governor  Holden  appointed 
you  to  be  a  paymaster  for  any  troops,  and  if  so  when  and  under 
what  circumstances  i 
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Mr.  SMITH.  I  would  state  that  the  appointment  wag  by  s 
c-cunmission,  which  has  been  offered  and  given  in  evidence. 

Mr.  MERRIMON.  I  am  aware  of  that  fact,  but  I  want  to 
show  what  he  did. 

Q,  State  the  time  and  circumstances  under  which  you  were 
appointed,  and  how  you  came  to  be  appointed  ?  A.  I  do  not 
know  as  I  can  answer  that  question. 

Q.  Can  you  state  what  Governor  Holden  said  to  you  ?  A. 
(iovemor  Holden  sent  for  me  to  come  to  his  offico.  Iwas^ 
tlien  private  secretary.  He  invited  me  into  his  room,  the 
executive  office,  and  said  to  me  that  it  was  necessary  these 
troops  should  be  paid,  and  he  asked  me  if  I  could  suggest  some 
suitable  person  to  pay  them.  I  told  him  I  would  think  the 
matter  over  and  report  to  him.  I  afterwards  su^ested  a  name 
to  him,  but  I  didn't  hear  anything  more  of  the  matter  for  s^me 
diiys. 

Q.  What  name  did  you  suggest  ?  A.  I  suggested  the  name 
of  the  deputy  sheriff  of  this  county,  Mr.  Nowell.  He  said  he 
Avould  be  a  very  proper  man,  and  inquired  about  his  ability  to 
irive  the  necessary  bond,  and  he  asked  me  to  ascertain  if  he 
(M)uld  do  so.  I  inquired  of  one  or  two  gentlemen  if  they  would 
1)6  sureties  on  the  bond.  I  didn't  hear  anything  more  of  it  for 
fiome  days  afterwards  when  the  governor  sent  for  me  a  second 
time,  and  said  that  he  had  thought  it  best  that  I  should  be  ap- 
jiiointed  paymaster  to  pay  the  troops  myself.  This  was  on  the 
^»^d  day  of  September,  I  think. 

Q.  What  day  of  the  week  ?  A.  I  think  it  was  on  Saturday. 
I  received  a  commission  as  inspector  I  think  oi  the  10th  brig^ 
nde  of  militia  with  an  order  firom  the  adjutant  general  to  report 
to  himas  paymaster.  I  reported.  I  was  very  busy  that  day, 
and  I  heardnothing  more  of  the  matter  imtil  I  was  sent  for 
tlie  next  night, 

Q.  What  night  was  that  ?  A.  It  was  on  a  Sunday  night 
tliat  a  messenger  came  and  said  that  I  was  wanted  at  tlie  treasu* 
V  V  department,  and  I  went  there. 
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Q.  What  time  ?  A.  I  think  about  9  o'dock.  I  found  Mr. 
Jenkins  there,  the  teller. 

Q.  That  is  the  young  man.  A.  Yes,  sir.  He  said  he  had 
received  orders  to  pay  nie  the  moneys  in  his  liands  as  pay- 
master. 

Q.  Who  was  there  ?  A.  Mr.  Moffman  the  clerk  ^in  the 
treasury  department. 

Q.  Any  l)ody  else  ?  A.  I  don't  think  tliere  was  any  body 
else. 

Q.  Young  Mr.  Jenkins  and  Mr.  Hoffman  ?    A.  Yes,  sir. 

Q.  What  was  done?  A.  I  will  state  I  sent  for  Mr. 
Wetherell. 

Q.  Who  was  lie  ?  A.  He  was  a  citizen  of  this  place.  I  sent 
for  him  to  assist  me  in  counting  the  money  to  see  if  it  was 
right. 

Q.  Did  you  get  any  money  ?    A.  It  was  paid  over  to  mc. 

Q.  By  whom  ?    A.  By  Mr.  Jenkins  the  paymaster. 

Q.  He  was  the  fonner  paymaster  ?  A.  Yes,  sir,  as  I  under- 
stood it. 

Q.  What  did  he  turn  over  to  you  i  A.  Something  more 
than  $40,000 — 40,400  and  odd  dollars.  I  am  not  positive  as 
to  the  amount 

Q.  What  did  you  do  M'ith  it  'i  A.  I  paid  $10,000  to  Major 
Berry. 

Q.  Who  was  he  ?  A.  He  was  the  quartermaster  and  pay- 
master. 

Q.  Of  what  ?  A.  Ot  the  1st  regiment  I  suppose.  I  never 
saw  his  commission. 

Q.  He  was  an  acting  military  officer  i    A.  Yes,  sir. 

Q.  By  what  authority  did  you  pay  tliat — did  you  have  any 
orders  ?    A.  I  think  I  had  nothing  more  than  a  verbal  order. 

Q.  From  whom?  A.  I  think  I  had  probably  both  from  the 
Governor  and  trom  the  adjutant  general  who  was  paymaster 
general. 

Q.  To  pay  $10,000  to  Mr.  Berry  ?    A.  Yes,  sir. 
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Q.  For  what  purpose  ?  A,  To  pay  the  Ist  raiment  at  this 
place — Colonel  Clarke's. 

Q.  What  did  you  do  with  the  balance  ?  A.  I  proceeded  to 
Graham 

Q.  Let  me  first  ask  you  if  you  know  what  Berry  did  with 
that  money?  A.  I  do  not.  I  proceeded  to  Graham  and  found 
there  Colonel  Kirk's  regiment,  and  after  preparing  the  pay 
rolls  I  paid  it  to  the  oflScers  and  men  there. 

Q.  To  Kirk's  oflSeers  and  men  ?    A.  Yes,  sir. 

Q.  IIow  much  ?  A.  I  do  not  remember  the  exact  amount. 
I  went  there  a  second  time. 

Q.  How  much  did  you  pay  to  these  troops  altogether  ?  A.  I 
paid  to  the  ti*oops  there,  and  for  military  expenses  here  at 
the  city  something  more  than  $65,000. 

Q.  What  sort  ofmoney  did  you  receive?  A.  Federal  currency. 

Q.  How  much  did  you  pay  to  the  troops  yourself?  A.  some- 
thing more  than  §65,000  according  to  my  recollection. 

Q.  Does  that  include  the  $10,000  you  got  for  Berry  ?  A, 
Yes,  sir. 

Q.  Where  did  you  get  the  balance?  A.  From  the  sales  of 
military  property. 

Q.  Did  you  give  any  bond  ?    A.  I  did  not. 

Q.  You  gave  no  bond  you  say  ?     A.  Ko,  sir. 

Q.  What  was  the  reason  assigned  to  you  for  your  appoint- 
ment at  that  time  ?     A.  lie  assigned  no  reason. 

Q.  Did  he  tell  you  anything  about  the  removal  of  Jenkins  ? 
A.  Xo,  sir. 

Q.  You  didn't  learn  from  the  governor  that  Jenkins  had 
been  removed  ?     A.  No,  sir. 

Q.  Had  you  heard  anything  about  the  injunction  to  restrain 
Jenkins  from  paying  the  money  ?    A.  Yes,  sir. 

Q.  Did  the  governor  say  anything  to  you  about  that  ?  A.  I 
do  not  remember  that  he  did. 

Mr.  McCORKLE.  Mr.  Chief  Justice,  we  object  to  the  tes- 
timony on  the  ground  that  neither  tlie  article  nor  the  evidence 
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charges  the  Governor  "with  any  knowledge  of  the  existence  of 
this  injunction. 

Mr.  MERRIMON.     I  should  rather  think  it  di<f. 

Mr.  SMITH.    No,  sir,  it  does  not. 

Mr.  GRAHAM.  It  is  not  a  matter  of  the  least  importance. 
The  article  charges  the  existence  of  a  public  proceeding  in  a 
court  of  justice  and  a  process  served  upon  the  governor's  pay- 
master enjoining  him  not  to  payout  the  money,  the  removal  of 
that  paymaster  from  office,  and  then  turning  over  the  money  to 
another  paymaster.  It  is  not  necessary  to  aver  that  the  re- 
spondent did  this  willingly  and  knowingly  in  a  proceeding  like 
this.  It  is  sufficient  to  satisiy  the  court  that  the  governor  did 
know  of  it,  and  this  is  the  way  we  propose  to  show  he  did 
know  of  it. 

Mr.  MERRIMON.  It  is  not  necessary  to  charge,  Mr.  Chief 
Justice,  in  articles  of  impeachment  in  the  nicety  of  language 
that  is  necessary  in  a  bill  of  indictment  that  the  respondent 
had  knowledge.  It  charges  that  this  process  from  the  court 
was  issued,  and  was  regularly  served,  and  that  the  govenior 
persuaded  and  procured  an  J  ordered  the  paymaster  upon 
^'hom  the  process  was  served  to  disobey  and  evade  it. 

Mr.  McCORKLE.  Mr.  Chief  Justice,  if  we  cofisider  but  for  a 
moment  the  eftect  of  testimony,  whether  responsible  to  the 
allegations  or  not,  we  can  see  at  a  glance  it  is  improper,  and 
why  ?  Before  the  respondent  can  be  convicted  of  crime  in 
paying  over  public  moneys  wliere  the  treasurer  of  the  State  is 
enjoined  from  the  payment  of  .the  sum  it  must  be  averred  that  he 
had  knowledge  of  the  fact,  bacause  if  it  is  not  so  averred,  then 
there  was  no  crime  at  all.  It  is  for  that  reason  we  object  here 
that  the  article  does  not  pretend  to  aver  that  the  respondent 
had  knowledge  of  the  existence  of  this  injunction  at  the  time 
lie  appointed  the  witness  a  paymaster.  What  would  better 
effect  this  testimony  if  it  were  let  in  ?  -It  would  be  simply  to 
hold  him  responsible,  and  make  him  amenable  for  an  offence 
with  which  he  is  not  charged  in  the  8th  article,  and  for  that 
reason  we  think  it  is  improper. 
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The  CHIEF  JUSTICE.    Will  you  be  good  enough  to  read 
the  article. 

Mr.  MeOORKLE.    It  reads  as  follows : 

^^  That  the  said  William  W.  Ilolden,  governor  of  the  said 
^^state,  unmindfiil  of  the  higli  duties  of  his  said  office,  and  the 
'''  obligations  of  his  solemn  oath  of  office,  and  contriving  and 
^'  intending,  and  with  a  view  and  for  the  purpose  of  supporting 
^^  and  maintaining  an  armed  military  force  in  said  state,  which 
*^  he  had  then  and  there  recruited,  organized  and  formed  for 
^^  illegal  purposes,  without  the  sanction  of  the  constitution  and 
'^  laws  of  said  state,  but  in  contravention  of  the  same,  did  from 
*''  time  to  time  in  the  months  of  June,  July  and  August,  in  the 
"  year  of  our  Lord  one  thousand  eight  hundred  and  seventy. 
'^  under  color  of  his  said  ofBce  in  said  state,  without  the 
^^  sanction  of  the  constitution  and  laws  of  said  state  and  in 
'*  violation  of  the  same,  make  his  warrants  as  such  governor 
^^  upon  the  treasury  of  the  said  state  for  large  sums  of  money, 
"  to  wit :  For  the  sum  of  eighty  thousand  ($80,000)  dollars 
^^  and  more,  to  be  used  for  the  unlawfid  purposes  aforesaid : 
"  that  the  said  William  W.  Ilolden,  governor  as  aforesaid. 
"  under  color  of  his  said  office,  then  and  there  persuaded,  com- 
"  ]nanded,  incited  and  procured  David  A.  Jenkins,  treasurer 
^^  ot  said  state,  to  recognize  such  and  said  unlawful  warrants  on 
''  the  treasury  of  said  state,  and  to  deliver  such  and  said  sums 
'*of  money  to  such  agents  of  the  said  William  W.  Hol- 
'*den,  governor  as  aforesaid,  as  he,  the  said  William 
"  W.  Holden,  governor  as  aforesaid,  might  from  time 
'*to  time  designate  and  appoint;  that  in  pursuance  of 
^'  such  warrants  and  orders  of  the  said  Wiliara  W.  Holden, 
governor  as  aforesaid,  the  said  David  A.  Jenkins,  treae- 
'^urer  as  aforesaid,  delivered  to  one  A.  D.  Jenkins,  called 
'^  the  paymaster,  appointed  by  the  said  William  W.  Holden. 
*'  governor  as  aforesaid,  for  such  purpose,  large  siuns  of  money 
''  from  said  treasiu*y,  to  wit:  the  sum  of  forty  thousand  dollars 
^'  or  more ;  that  thereafter,  to  wit :  in  the  month  of  August,  in 
'^  the  year  of  our  lord  one  thousand  eight  hundred  and  seventy. 
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"  one  Richard  M.  Allison,  a  citizen  of  tlie  county  of  Iredell,  in 
'^  said  state,  brought  his  suit  in  the  superior  court  of  the  last 
"'  named  county,  in  his  own  behalf,  and  in  the  behalf  of  all  the 
'••  tax  payers  of  said  state,  praying  that  a  writ  of  injunction 
**  might  then  and  there  be  granted  and  issued  according  to  law, 
"restraining  the  s^  David  A.  Jenkins,  treasurer  as  aforesaid, 
"  from  delivering  ny  sum  or  sums  of  money  to  the  said  Wil- 
"  liam  TV.  Holdcn,  governor  as  aforesaid,  or  any  other  persons, 
"  in  obedience  to  such  orders  and  for  such  purposes,  and  also 
"  restraining  the  said  A.  D.  Jenkins,  as  such  paymaster,  in  any 
'•  other  respect  or  capacity  from  disbursing  or  disposing  of  said 
"  sum  of  money  so  in  his  hands,  or  any  part  thereof,  for  the 
"purposes  thereof.  That  the  honorable  Anderson  Mitchell, 
"judge  of  said  superior  court,  then  and  there  granted  the 
"writ  of  injunction  so  prayed  for,  enjoining  and  forbid- 
"  ding  the  said  David  A.  Jenkins,  treasurer  as  aforesaid, 
"  from  delivering  any  money  from  said  treasury,  in  obedience 
"  to  any  such  warrant  or  order  so  made  by  the  said  William 
"  W.  Holden,  governor  as  aforesaid,  and  enjoining  and  forbid- 
"ding  the  said  A.  D.  Jenkins,  as  such  paymaster  or  agent, 
"  from  using  or  disbursing  the  said  money  or  any  part  of  it  so 
"  in  his  hands  to  or  for  the  use  of  said  armed  bodv  of  men  for 
"  any  of  the  purposes  aforesaid ;  that  the  said  David  A.  Jen- 
"  kins,  treasurer,  and  the  said  A.  D.  Jenkins,  were  each  duly 
"  served  with  said  writ  of  injunction,  but  nevertheless,  the  said 
"  William  AV.  Holden,  governor  as  aforesaid,  wickedly  intend- 
"  ing  to  suspend  and  subvert  the  laws  of  said  state,  and  to  defy 
"  and  disregard  the  lawful  authority  of  said  court,  did  after- 
"  wards,  to  wit :  after  the  month  last  aforesaid,  persuade,  incite, 
order,  procure  and  command  the  said  A.  D.  Jenkins  to  defy 
and  disregard  the  said  \vrit  of  injunction,  and  to  deliver  the 
"  said  money  so  in  his  custody  to  another  agent  of  the  g»iid 
*'  William  W,  Holden,  governor  as  aforesaid,  to  be  used  for 
"the  unlawful  purposes  aforesaid;  that  the  said  A.  D.  Jen- 
'  kins,  in  obedience  to  such  last  mentioned  order,  conmiand 
"  and  procurement  of  the  said  William  W.  Holden,  governor 
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^'as  aforeeaid,  and  in  disregard  of  audi  writ  of  injnnclxm 
^^and  the  lawfal   authority  of  said  judge,  did  deliver  the 
^^said  money  bo  in  hia  hands  to  another  agent  ot  the  said 
^^  William  W.  Holden,  Governor  as   aforesaid,    to-wit:   To 
^^  one  Eichard  T.  Berry,  to  be  used  for  the  unlawfiil  purpose 
"aforesaid,  and  the  said  William  W.  Ho}den,  gov^nor  as 
"  asoreaaid  did  then  and  there  in  the  way |||d  manner,  and  by 
"  the  means  and  for  the  purpose  aforesaid,  procure,  order  and 
"  command  the  said  A.  D.  Jenkins  so  to  disregard  and  disobey 
"  the  said  writ  of  injunction  and  the  lawful  authority  of  said 
"judge,  and  did  then  and  there,  and  in  the  way  and  manner 
"  and  by  the  means  and  for  the  unlawful  purpose  aforesaid* 
"defy,  disregard,  ignore,  contravene,  suspend  and  defeat  the 
"  lawful  purpose  and  effect  of  the  writ  of  injunction — so  granted 
"and  issued  by  tlie  said  judge;  and  thereupon  and  thereafter 
"  the  said  William  W.  Holden,  governor  as  aforesaid,  the  said 
"  sum  of  public  money  thus  transferred  as  aforesaid  to  the 
"hands  of  the  said  Kichard  T.  Berry,  did  order  and  cause  to  be 
"  paid  out  and  disbursed  by  him,  the  said  Richard  T.  Berry,  to, 
"Ifor[andJabout  the  illegal  purpose  aforesaid,  to-wi  t:  The  payment 
"of  the  expenses  in  keeping  on  foot,  sustaining  and  maintain- 
"  ing  the  said  illegal  military  force  as  aforesaid ;  whereby  the 
"  said  William  W.  Holden,  governor  as  aforesaid,  was  then  and 
"  there  guilty  of  a  high  misdemeanor  in  his  said  ofiice  in  viola- 
"  tion  of  his  oath  ol  office,  and  in  subversioa  of  the  laws  of  said 
"state,  and  the  peace,  interests  and  dignity  thereof. 

Your  Honor  will  perceive  that  it  does  not  appear  upon  the 
face  of  it  that  the  governor  had  any  knowledge  whatever  of 
the  existence  of  this  writ  of  injunction.  The  offer  on  the  part 
of  the  managers  is  ot  what  ?  Of  evidence  charging  him  with 
a  crime  which  is  not  embraced  in  the  article.  It  may  be  said 
by  the  counsel  on  the  other  side  that  we  may  draw  an  infer- 
ence that  he  had  such  knowledge  of  it.  We  insist  tliat  in  a 
proceeding  like  this  it  must  appear  in  the  article  that  tlie  re- 
spondent had  knowledge  ol   this  injunction  before  he  can  be 
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held  criminallj  responBible,  and  that  he  mufit  be  charged  with 
each  knowledge. 

Mr.  BRAGG.  It  does  seem  to  me,  Mr.  Chief  Justice,  that 
it  ifi  hardly  necessary  to  say  to  the  court  about  that  matter  that 
it  is  too  plain  to  leave  any  doubt  as  to  the  charge  of  guilty 
knowledge  on  the  part  of  the  accused.  The  objection  is  that 
the  article  does  not  state  in  so  many  words  that  the  accused  had 
formal  notice  of  this  injunction. 

Mr.  McCOEKLE.    It  does  not  state  that  he  had  any  notice. 

Mr.  BRAGG.  That  it  does  not  appear  that  he  had  any 
notice  at  all,  either  in  words  or  in  fact.  Now  let  us  see.  The 
article  charges  that  after  this  injunction  had  been  issued  against 
the  paying  out  of  this  money  i  nd  its  service,  the  respondent 
did  '^  persuade,  incite,  order,  procure  and  demand  the  said  A. 
"  D.  Jenkins  to  defy  and  disregard  the  said  writ  of  injunction 
^'  and  to  deliver  the  said  money  so  in  his  custody  to  another 
"  agent  of  the  said  AVilliam  W.  Holden,  governor  as  afijresaid, 
"  to  be  used  for  the  unlawful  purposes  aforesaid,  that  the  said 
"  A.  D.  Jenkins  in  obedience  to  such  last  mentioned  order, 
"  command  and  procurement  of  the  said  William  W.  Holden 
^'  as  aforesaid,  and  in  disregard  of  such  writ  of  injunction 
"  and  the  lawful  autliority  of  said  judge  did  de- 
^^  liver  the  said  money  so  in  his  hands  to  another 
"  agent  of  the  said  William  W.  Holden,  governor  as 
"  aforesaid,  to-wit :  To  one  Richard  T.  Berry,  to  be  used  for  the 
"  unlawful  purpose  aforesaid,  and  the  said  William  W.  Holden, 
"  governor  as  aforesaid  did  then  and  there  in  the  way  and 
"  manner,  and  by  the  means  and  lor  the  purpose  aforesaid  pro- 
'^  cure  order  and  command  the  said  A.  D.  Jenkins  so  to  disre- 
"  gard  and  disobey  the  said  writ  of  injunction  and  the  lawful 
'^  authority  oi  said  judge,  and  did  then  and  there  and  in  the  way 
^^  and  by  the  means  and  for  the  unlawful  purpose  aforesaid,  defy, 
^'  disregard,  ignore,  contravene,  suspend  and  defeat  the  lawful 
^^  purpose  of  the  writ  of  injunction  so  granted  and  issued  by 
"the  said  judge." 

If  that  does  not  charge  a  knowledge  and  a  guilty  knowledge 
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and  a  wilM  disregard  of  the  law  there,  Mr.  Chiet  Justice,  I  do 
not  know  what  the  force  of  language  is.  I  think  there  need 
nothing  more  be  said  on  that  point. 

Mr.  BOYDEN.  Mr.  Chief  Justice,  it  is  not  a  question 
whether  the  respondent  actually  had  knowledge.  We  do  not 
raise  tliat  point  at  all.  Tlie  point  we  make  is  that  the  article 
does  not  charge  that  he  had  knowledge  and^we  say  tliey  should 
have  charged,  in  order  to  sustain  the  specification,  that  he  had 
knowledge  oi  this  injunction  being  issued  and  that  having  such 
knowledge,  in  violation  of  his  dutj  he  ordered  this  money  to  be 
paid  over.  In  their  articles  they  allege  tliat  the  whole  thing 
was  illegal,  the  raising  of  the  military  force,  the  issuing  of  com- 
missions and  the  payment  of  the  money — that  everything  was 
without  warrant  of  law,  and  we  say  that  no  man  can  be  con- 
victed upon  an  indictment  in  a  court  unless  it  is  alleged  that 
these  acts  were  done  with  knowledge,  for  that  is  the  very  gist  * 
01  the  question  in  this  case.  We  say  that  it  is  not  alleged  he 
had  the  notice  and  that  having  such  notice  he  disregarded  the 
injunction. 

The  CHIEF  JUSTICE.  The  presiding  officer  is  of  the 
opinion  that  although  this  article  is  expressed  in  general 
terras,  yet  in  articles  of  impeachment  it  is  not  necessary  to 
observe  the  same  strictness  in  regard  to  circumstances  as  in  a 
bill  of  indictment,  that  where  it  is  alleged  he  wickedly  per- 
suaded and  commanded  Jenkins  to  pay  over  this  money  and 
to  defy  the  injunction  of  the  court,  it  implies  necessarily  that 
he  knew  of  the  injunction.  The  question  cun  be  s^sked. 
By  Mr.  Merrimon  [resuming.] 

Q.  State  whether  he  said  anything  to  you  about  any  injunc- 
tion ?    A.  I  don't  think  he  mentioned  any  injunction  at  all. 

Q.  What  reason  did  he  assign  for  appointing  you?  A,  I 
do  not  think  he  assigned  any. 

Q.  You  knew  about  the  injunction  ?     A.  I  had  heard  of  it. 

Q.  He  said  nothing  to  you  why  you  were  appointed  or  the 
necessity  for  it  ?  A.  Nothing  except  the  necessity  that  the 
troops  should  be  paid. 
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Q.  Why  could  not  Mr.  Jenkins  pay  them  ? 

Mr.  SMITH.  Mr.  Chief  Justice,  we  object  to  this  colloquy 
between  the  counsel  and  the  witness. 

The  CHIEF  JUSTICE.  The  presiding  officer  thinks  tliat 
where  the  private  secretary  oi*  the  governor  is  calleil  under 
these  circumstances  more  latitude  should  be  given  than  in 
tlic  examination  of  an  ordinary  witness. 

Q.  State  any  reason  why  Mr.  Jenkins  could  not  go? 

TheCniEF  JUSTICE^.  Did  he  give  you  any?  A.  Hu 
cave  me  none. 

Q.  Had  you  heard  any  imi^utation  of  cormption  or  inca- 
J)acity  against  Jenkins  J  A.  I  do  not  tliink  I  ever  heard  hini 
mention  Mr.  Jenkins'  as  paymaster  at  all. 

The  CHIEF  JUSTICE."  You  mean  Mr.  A.  I ).  Jenkins? 
A.  Yes,  sir,  the  young  man, 

Q.  Who  gave  you  tlie  order  to  go  to  Mr.  Jenkins  and  get 
the  monev  i    A.  I  liad  none. 

Q.  Ilowdidyouliappento  go?     A,  Mr.  Jenkins  s^cnt  for  me. 

Q.  You  received  vour  orders  from  him  {  I  received  but  one 
order  and  that  was  to  report  to  the  adjutant  general  for  duty 
as  paymaster. 

Q.  Did  you  report  to  liim  ?     A.  Yes,  sir. 

Q.  What  did  he  say  to  you  i  A.  He  eaid  that — I  do  not 
remember  now  what  he  said  to  me.     I  said  I  was  very  busv. 

Q.  Whv  is  it  that  voii  cannot  remember?  A.  I  went  to 
his  table — he  was  temporarily  occupying  the  same  room  that  I 
occupied  below  and  he  laid  this  order  on  my  table.  I  was  very 
busy  tliat  day. 

Mr.  McCOIlKLE.  We  object  to  this  evidence  unless  it  was 
in  presence  of  the  governor. 

Mr.  MERllIMOX,    Certainly,  Mr.  Chief  Justice,  it  is  ad- 
missible.    The  adjutant  general  is  the  right  hand  man  of  the 
governor — his  head  military  officer. 
By  the  Ciiikf  Justick. 

Q.  Who  gave  you  your  commission  as  paymaster  i  A.  The 
adjutant  general, 
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Q.  What  word  did  you  receive  about  getting  the  monej  ? 
A.  I  received  woixi  from  Mr.  Jenkins  and  I  went  to  the 
treasury. 

Q.  The  former  paymaster  ?    A.  Yes,  sir. 

Mr.  MEKEIMON.  The  witness  says  that  he  was  ordered 
to  report  to  the  adjutant  general^  and  I  ask  him  what  the 
adjutant  general  said  he  wanted  him  to  do. 

Mr.  GRAHAM.  The  adjutant  general,  Mr.  Chief  Justice, 
is  as  much  the  right  hand  man  of  the  governor  as  the  secretary 
of  war  is  of  the  President  of  the  United  States. 

The  CHIEF  JUSTICE.  You  can  ask  the  witness  what 
orders  the  adjutant  general  gave  him. 

Q.  What  did  he  say  to  you  when  you  reported  to  him  in  an 
official  way  about  the  matters  you  were  to  be  ehai^ged  with  ?  A, 
He  said  tliat  Mr.  Jenkins  either  had  been  or  would  be  directed 
to  turn  over  certain  moneys  to  me. 

Q.  Were  there  any  reasons  given  for  that  ?    A.  No,  sir. 

Q.  How  did  it  happen  that  you  did  not  give  any  bond  ?  A, 
I  do  not  know.  Nothing  was  ever  said  to  me  about  giving  a 
bond.  I  was  appointed  on  Saturday  morning.  A  friend  ot 
mine  had  a  child  killed  on  that  day  on  the  railroad  and  I  was 
with  his  family  apart  of  the  time  during  that  aflernoon  and  I 
attended  the  funeral  the  next  day  which  was  on  Sunday.  A 
messenger  came  to  me  on  Sunday  night  that  Mr.  Jenkins 
wislied  to  so^  me.     I  went  to  the  treasurj'  department. 

Q.  And   received  the  money  ?    A.  Yes,  sir. 

Q.  What  caused  you  to  go  and  receive  tlie  money  on 
Sunday — what  was  the  occasion  of  such  an  extraordinary 
movement?  A.  Mr.  Jenkins  sent  a  messenger — he  sent  no 
written  order  or  letter— I  went. 

Q.  What  was  the  ocoasion  of  suoli  haste  ?  A.  I  do  not  know 
that  I  can  assign  any  reason. 

Q.  Then  you  did  not  know  why  the  money  was  given  to 
you  on  Sunday  evening,  and  have  no  means  of  knowing.  I 
ask  yon  this  (if  I  am  permitted  to  put  the  question  under  the 
rule)  whether  you  do  not  know  that  the  troops  were  clamorous 
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for  their  pay,  and  that  the  governor  was  anxiouA  to  pay  them 
off  and  disband  them,  but  they  could  not  do  it  on  account  of 
the  injunction, 

Mr.  SMITH.  That  I  submit,  Mr.  Chief  Justice,  is  a  legal 
question.  It  is  asking  the  hearsay  of  the  witness,  and  what* 
ever  the  witness  may  have  lieard  ought  not  to  affect  the 
accused. 

The  CHIEF  JUSTICE.  You  may  ask  the  witness  as  to 
his  own  knowledge. 

Q.  How  was  that  ?  A.  I  have  no  knowledge  of  the  troops 
being  clamorous. 

Q.  Did  you  sec  any  troops  in  the  capitol  ?  A.  I  occasionally 
saw  officers  there. 

Q.  You  saw  no  troops  here  at  all  ?  A.  I  saw  some  men  ii^ 
uniform,  but  I  had  no  conversation  with  any  of  the  officers  or 
troops  to  my  recollection. 

Q.  Was  there  no  complaint  made  about  delays  when  .yon 
went  up  there  to  pay  them  ? 

Mr.  SMITH.    We  object  to  that  question. 

The  CHIEF  JUSTICE.  The  presiding  officer  thinks  that 
the  question  is  not  competent. 

Q.  I  ask  you  whether  or  not  you  know  that  the  governor 
hurried  up  the  payment  in  order  to  disband  the  troops  i 

Mr.  SMITH.     From  anything  you  heard  him  say. 

A.  I  had  notliing  to  do  with  disbanding  the  troops. 

Q.  That  is  not  the  question  I  asked.  I  asked  you  whether 
you  heard  the  governor  say,  or  did  you  se^  him  do  anything 
that  indicated  a  purpose  to  have  these  troops  paid  off,  to  the 
end  that  they  might  be  disbanded  f    A*  No,  sir. 

Q.  [By  the  Chief  Justice.]  What  was  the  date  on  which 
they  were  paid  up  ther^t  A-  It  was  duritig  th<3  week  conu 
mencing  the  5th  of  September.  The  pay  rolls  bad  |to  be  madis 
out  after  I  reached  there. 

Q.  Was  it  customary  to  do  business  of  that  so^  in  the  offices 
on  SuQday  {    A^  I  do  not  kiiow  that  it  was  customary,  I  occar 
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sionally  did  business  in  the  office — in  the  private  secretary's 
office. 

Q.  Yon  occasionally  transacted  regular  business  on  Smiday? 
A.  that  is,  so  far  as  writing  a  letter  or  something  of  that  kind. 

Q.  Do  I  understand  you  to  say  that  you  wrote  official  letters 
on  Sunday — was  that  the  course  of  business  in  the  executive 
office  i  A.  Since  then  I  have  done  it.  I  don't  know  as  I  did 
before.     I  had  only  been  in  the  office  a  week  then. 

Q.  Is  Sunday  included  in  the  business  hours  at  the  capitol  i 
A.  Sundav  is  not  ordinarilv. 

Q.  State  whether  you  are  accustomed  to  do  business  on  Sun- 
day except  in  cases  of  emergency  ?    A.  No,  sir. 

Q.  What  was  the  emergency  which  occasioned  you  getting 
this  money  on  this  Sunday  night? 

The  ClilEF  JUSTICE.  Do  you  know  ? 

A.  I  knew  of  no  emergency. 

Q.  You  did  not  know  there  was  any  ?  A.  No,  sir,  except  in 
connection  with  what  the  governor  said  to  me  that  it  was  neces- 
sary that  the  troops  should  be  paid.  That  might  have  been 
the  reason. 

Q.  State  wliether  at  any  time   the  governor  sent  you  to 
,the  county  of  Yadkin   for  the   chief  justice,  and  if  so,  what 
instruction  he  i^ave  von  ? 

Mr.  ircCORKLE.     That  question  refers  to  what  allegation .' 

llr.  MEERIMOX.  We  allege  that  the  surrender  of  the 
prisonci's  by  the  chief  justice  of  the  state  was  not  voluutarj-,  as 
the  responpent  alleges  in  his  letter  to  the  chief  justice.  We 
say  that  that  statement  was  talse  and  hy}.>ocritical,  and  that  he 
was  forced  to  surrender  the  prisoners  by  reason  of  the  act  of 
Judge  Brooks.  We  offer  to  show  a  wicked  and  corrupt  pur- 
]>ose,  and  the  evidence  has  been  admitted  \vith  that  view. 
And  we  desire  to  show  that  the  chief  justice  was  sent  for  and 
under  what  circumstances. 

Mr.  BOYDEN.  Mr.  Chief  Justice,  wo  wish  to  be  under- 
stood as  objecting  to  the  question!  We  do  not  see  its  com- 
petency at  all.    I  do  not  know  hoVv  it  can  be  alleged  tliat 
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because  tlie  governor  returned  certain  prisoners  at  the  command 
of  the  chief  justice  and  brouglit  them  fortli  after liaving received 
them,  it  is  material  to  show  that  Judge  Brooks  had  issued 
writs  commanding  the  respondent  to  bring  these  prisoners 
betore  him  and  that  that  was  the  reason  why  the  respondent 
obeyed  the  other  writ.  How  does  that  follow  ?  How  can  it 
have  anv  effect.  It  seems  to  me  that  it  is  not  admissible  as 
evidence  at  all. 

Mr.  GRAHAM.  We  allege,  Mr.  Chief  Justice,  that  the 
respondent  produced  these  prisoners  under  compulsion.  The 
dates  of  the  writs  of  Judge  Brooks  were  not  later  than  the  6th 
or  7th  of  August.  A  telegraphic  correspondence  takes  place 
between  the  governor  of  the  state  and  the  president  which  is 
referred  to  the  attorney  general  through  the  secretary  of  war 
and  through  the  secretary  of  war  an  answer  is  telegi'nphed  to 
the  governor  about  the  7th  or  8th  of  August.  In  the  telegram 
to  the  president,  the  governor  expresses  his  detennination  to 
hold  the  prisoners  unless  the  United  States  soldiers  are  brought 
to  bear  upon  him.  Mr.  Akerman  replies  advising  that  the  au- 
thorities of  the  state  submit  to  the  jurisdiction  of  the  federal 
judge,  and  then  for  the  iirst  time  we  hear  the  governor  offering 
to  give  u])  the  prisoners  and  assigning  as  a  reason  the  peaceful 
condition  of  the  state  and  the  fact  that  they  can  be  safely  de- 
livered. We  say  that  instead  of  its  being  the  true  reason  he 
was  pressed  by  the  process  of  the  United  States  to  comply  with 
the  writ  of  the  chief  justice.  He  found  himself  denied  by  the 
executive  of  the  United  States  and  with  federal  authority  pres- 
sing upon  him  he  made  an  inglorious  retreat,  and  in  his  efforts 
to  conceal  the  fixct  that  it  was  inglorious  he  writes  to  the  chief 
justice  that  the%>untry  now  being  in  that  pacific  condition, 
the  authority  of  the  state  can  be  administered  in  Xorth  Car- 
olina and  hence  he  gives  up  the  prisoners. 

The  CHIEF  JUSTICE.  Read  the  allegation  in  the  article 
which  alleges  that  he  disobeyed  the  writ  of  haheas  corpns, 

Mr.  MERRIMON.  It  reads  as  follows:  "That  such  re- 
"  fusal  of  the  said  George  W.  Kirk  to  obey  the  said  writ,  was 
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"  made  duly  to  appear  before  the  said  chief  justice,  whereupon 
"  the  said  chief  justice  tiiade  enquiry  of  the  said  William  W. 
"  Holden,  governor  as  aforesaid,  if  he  had  so  ordered  the  said 
"  George  W*  Kirk  to  seize,  detain  and  'imprison  the  said 
"Adolphus  G*  Moore,  tliat  the  said  WilUara  W.  Holden, 
"  governor  as  aforesaid,  made  answer  in  substance,  and  to  the 
"eft'ect,  to  said  enquiry  of  said  chief  justice,  that  he  had  there- 
"  tofore  ordered  and  commanded  the  said  George  W.  Kirk  to 
"  so  seize,  detain  and  imprision  and  deprive  of  his  liberty  the 
"  said  Adolphus  G.  Moore,  that  such  seizure  and  detentiou 
"  was  made  by  his  order  and  command,  whereupon  the  said 
"chief  justice  upon  due  consideration,  solemnly  adjudged  in 
"  substance  and  effect  that  according  to  the  constitution  and 
"  laws  of  said  stete,  the  privilege  of  the  writ  of  habeas  corpm 
"  was  not  suspended,  and  that  the  said  George  W.  Kirk  and 
"  the  said  William  W.  Holden,  governor  as  aforesaid,  nnmind- 
"ful  of  his  most  solemn  oath  of  office,  and  his  high  duties  as 
"  the  executive  of  said  state,  and  contriving,  and  then  and  there 
"intending  to  deprive  the  said  Adolphus  G.  Moore  of  his 
"  liberty  as  a  free  citizen  of  said  state,  and  to  defy  and 
"  subvert  the  constitution  and  laws  of  said  state,  declared 
"that  he  had  so  ordered,  and  did  still  so  order  and  com- 
"manded  the  said  George  W.  Kirk  not  to  obey  the  said 
"  writ  so  issued  by  the  said  chief  justice,  and  then  and  there 
"declared  to  the  said  chief  justice,  that  he  the  said  William  W. 
"  Holden,  governor  as  aforesaid,  would  not  obey  the  said  writ, 
"  or  the  command  of  the  said  chief  justice  in  that  behalf,  and 
"  that  he  would  not  allow  the  said  George  W.  Kirk  to  obey 
"  the  same  and  produce  the  body  of  the  said  Adolphus  G. 
"  Moore,  before  the  said  chief  justice,  accordii||to  the  exigency 
"of  said  writ,  until  such  time  as  in  his  discretion  he  might  think 
"proper  so  to  do  J  that  while  the  said  William  W.  Holden, 
"  governor  as  aforesaid,  so  seized,  held,  detained,  imprisoned 
"  and  deprived  of  his  liberty,  said  Adolphus  G.  Moore,  and  so 
"  refused  to  obey  the  said  writ,  and  to  command  the  said  George 
^'  W.  Kirk  so  to  doi  and  so  resisted  the  laws  and  tlie  lawful 
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"  authority  of  the  said  chief  justice,  he  was  by  his  own  procure- 
"  ment,  order  and  command,  supported  in  that  behalf  by  the 
"  means  and  use  of  said  armed  men,  sd  commanded  and  com 
"  trolled  as  aforesaid,  and  so  the  said  William  W.  Ilolden,  gov^ 
*'  emor  as  aforesaid,  did  in  the  way  and  manner,  and  by  the 
"means  aforesaid,  procure,  order  and  command  the  said 
"  George  W.  Kirk,  so  charged  by  said  writ  cf  A/tbeas  corjmSy  to 
*' refuse  to  make  due  return  of  or  to  the  same  and 
"  produce  the  body  of  the  said  Adolphus  G.  Moore,  before 
"the  said  chief  justice,  according  to  the  exigency  of 
"said  writ,  and  to  resist  the  same  and  the  lawful  au- 
"  thority  of  the  said  chief  justice,  and  did  himself  then  and 
"  there  in  the  way  and  manner  and  by  the  means  aforesaid 
"  resist  the  due  execution  of  the  said  writ,  and  the  lawful  author- 
"  ity  of  the  said  chief  justice,  and  did  then  and  there  in  the 
"  way  and  manner  and  by  the  means  and  armed  force  aforesaid 
"  suspend  the  privilege  of  the  writ  of  habeas  corjms,  and  did 
"  imlawfuUy  and  violently  seize,  detain,  hold,  imprison  and 
"  deprive  of  his  liberty,  the  said  Adolphus  G.  Moore,  and  for 
"  a  long  time,  to-wit :  for  the  space  of  one  calendar  month, 
"  after  the  said  chief  justice  had  adjudged  such  detention  illegal 
"  did  continue  to  hold  and  detain  and  caused  to  be  held  and 
"  detained  said  Adolphus  G.  Moore,  and  did  in  the  way  and 
"  manner  and  by  the  means  aforesaid,  make  the  military  super- 
"  sede  and  prevail  over  the  lavrful  civil  power  of  the  state,  all 
"  of  which,  acts,  matters  and  things,  the  said  William  W. 
"  Holden,  governor  as  aforesaid,  did  as  aforesaid,  in  violation 
"  of  his  solemn  oath  of  office,  and  whereby  he  the  said  William 
"  W.  Holden,  governor  as  aforesaid,  did  then  and  there  com- 
"  mit  high  crimes  and  misdemeanors  in  office,  against  the  con- 
"  stitution  and  laws  of  said  state,  and  the  peace,  dignity  and 
"  interests  thereof." 

Your  Honor  will  observe  that  it  is  here  alleged  that  the 
defendant  declared  to  the  chief  justice  that  he  would  not  sur- 
render these  men  until  in  his  discretion  he  should  think  proper 
to  do  so.     Before  offering  this,  we  have  offered  evidence,  which 
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^as  admitted,  to  sliow  a  wilful  and  corrupt  purpose  on  his  part 
and  tendinsr  to  show  not  the  voluntary  surrender  of  these  men, 
hut  that  he  was  forced  to  do  so.  We  contend  that  taking  his 
correspondence  with  the  president,  his  actions  here  before  the 
chief  justice  and  all  the  facts  in  connection  with  the  transaction, 
it  is  apparent  that  his  action  was  coerced  and  on  the  same 
pohit  we  wish  to  show  that  tlie  respondent  sent,  in  a  precip- 
itate manner,  for  the  chief  justice,  and  at  the  rery  time  when 
the  action  ol  Judge  Broolcs  was  iinniiaent. 

The  CailEF  JUSTICE.  The  presiding  officer  is  of  the 
opinion  tliat  the  evidence  can  be  offered  to  show  a  corrupt 
intent.  How  far  it  will  tend  to  show  it  is  a  matter  tor  the 
coni*t  to  determine. 

Q,  State  the  instnictions  yon  received  in  reference  to  going 
after  the  chief  justice  ?  A.  I  do  not  remember  the  day,  but  I 
think  it  was  during  the  month  of  August. 

Q.  Cannot  you  fix  the  day  ?    A.  No,  sir. 

Q.  ILive  jou  any  means  of  fixing  it  ?  A.  Xo,  sir,  I  have 
not. 

Q.  Did  yon  bear  a  letter  to  the  chief  justice  ?     A.I  did. 

Q.  AVas  it  the  date  the  letter  was  written  ?  A.  It  was.  I 
was  sent  for  to  go  to  Governor  Ilolden's  house  at  night. 

Q.  What  time  (  A.  About  eiglit  o'clock  I  should  think. 
He  said  to  me  that  he  wished  me  to  take  a  letter  to  Chief  Jus- 
tice Pearson  at  his  home  in  Yadkin  countv  and  I  left. 

Q.  When  did  he  want  you  to  leave?  A.  On  the  next 
train. 

Q.  When  did  yon  go  if  A.  About  one  o'clock  that  night,  or 
the  next  moniing  rather. 

Q.  State  whether  he  ftirnished  you  Tvith  any  money  to  pay 
your  expenses  ?     A.  Yes,  sir,  be  famished  me  money. 

Q.  What  instructions  did  he  give  you?  A.  Simply  to  deliver 
the  letter  to  the  chief  justice. 

Q.  How  soon — tell  all  you  know  about  it?  A.  He  wanted 
me  to  start  on  the  next  train  and  deliver  the  letter  to  the  chief 
justice. 
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Q.  Did  lie  give  j^oii  any  particular  instructions  wlietlior  to 
do  it  in  a  hurry  or  to  take  your  time  ?  A.  I  don't  know  that  he 
gave  nie  any  instnictions.  The  presumption  was  that  I  should 
go  at  once. 

Q.  Tell  all  he  said  i  A.  I  do  not  rememher  positively — I 
did  not  charge  my  recollection  with  it. 

Q.  State  your  best  impression  ?  A.  My  best  impression  is 
that  I  should  proceed  at  once  with  the  letter  to  the  chief 
justice. 

Q.  How  did  you  go  ?  A.  I  went  to  High  Point  by  way  of 
the  Xorth  Carolina  railroad,  thence  by  stage  to  Salem  and  then 
by  private  conveyance  from  Salem 

Mr.  SMITH.  Has  this  testimony  anything  to  do  with  this 
case,  Mr.  Chief  Justice  ? 

Mr.  MEREIMON.  I  think  the  importance  of  it  will  be  a}> 
parent  very  soon. 

Q.  Wliat  did  he  say  to  you  about  a  conveyance  from  Salem  i 
A.  I  don't  think  he  ffave  me  anv  instructions  about  it. 

Q.  He  made  no  sui^irestion  about  that  ?     A.  I  think  not. 

*^  OCT 

Q.  State  what  you  did — did  you  go  for  the  Chief  Justice  i 
A.  Yes,  sir. 

Q.  How  long  were  you  getting  there  .^  A.  I  left  here  at  one 
o'clock  in  the  morning.  I  reached  High  Point  about  seven  and 
reached  Salem  about  tnie  and  I  reached — I  took  the  wrong 
road  and  remained  nearly  all  night  on  what  I  call  a  mountain, 
jnst  this  side  of  the  chief  justice's  residence  in  Yadkin  county, 

Q.  How  late  did  you  travel  that  night  ?  A.  I  traveled  I 
suppose  till  about  ten  o'clock — nine  or  ten.  I  stopped  at  a  farm 
house  and  found  I  was  on  the  wix)ng  road.  I  remained  there 
until  morning. 

Q.  Then  what  did  you  do  i  A.  I  obtained  a  guide  there 
and  then  proceeded  to  the  chief  justice's  house  and  delivered 
the  letter. 

Q.  How  long  did  you  stiiy  at  the  chief  justite's  house?  A. 
I  suppose  I  was  there  two  hours. 
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Q.  Did  you  bring  the  chief  justice  back  with  you?  A.  He 
returned  with  me  in  the  same  conveyance. 

Q.  Were  you  instructed  by  the  governor  to  bring  him  in 
the  conveyance?  A.  I  think  he  said  he  would  come  with 
me. 

Q.  State  whether  the  governor  said  to  you  anything  about 
the  taking  of  a  conveyance  to  bring  the  chief  justice  in? 
A.  No,  sir,  the  governor  did  not, 

Q.  Who  did? 

Mr.  SMITH.  We  object  to  the  question  unless  the  respon- 
dent is  connected  with  it. 

Q.  Did  anybody  in  the  presence  of  the  governor  ?  A.  There 
was  a  gentleman  in  the  presence  of  the  governor, 

Q.  Why  did  you  not  tell  that?  A.  I  was  not  asked  to  tell 
that,  you  asked  me  if  the  governor  told  me. 

Q.  Who  was  it  that  was  present?     A.  Mr.  Ball. 

Q.  W^ho  was  Mr.  Ball  ?  A.  lie  is  a  lawyer  I  think  from 
Greensboro'.     He  pointed  out  to  me  the  road  I  shonld  go. 

Q.  Was  the  governor  present  then  ?  A.  He  was  present  in 
the  house  ?  He  told  me  the  best  road  to  go  and  stated  that  I 
had  better  procure  a  co  iveyance  at  Salem  which  would  bring 
me  and  the  chief  justice  back. 

Q.  How  come  Mr.  Ball  to  be  there  with  you  and  the 
governor? 

Mr.  SMITH.  I  object  to  the  question  as  calling  for  matter 
totally  outside  of  this  whole  controversy.  Mr.  Ball  has  not 
been  brought  into  this  matter  until  now. 

Q.  State  whether  Mr.  Ball  told  the  governor  at  the  time  you 
were  present  that  he  had  been  to  see  the  chief  justice  and  that 
the  chief  justice  would  come  down?     A.  He  did. 

Q.  In  your  presence  ?    A.  Yes,  sir. 

Q.  What  did  the  governor  then  say  ?  A.  I  do  not  remem- 
ber any  conversation. 

Q.  State  whether  you  understood  from  Mr.  Ball  in  the 
presence  of  the  governor,  that  the  governor  had  sent  him  to 
see  the  chief  justice?    A.  I  do  not  understand  your  question. 
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Q»  Did  you  understand  that  Mr.  Ball  had  been  to  see  the 
chief  justice  ?  A.  I  understood  he  had  but  I  do  not  know  how, 
or  any  thing  about  it. 

Q.  lie  did  tell  the  governor  that  he  had  seen  the  chiet 
justice  and  that  the  chief  justice  would  come  down?  A.  I 
understood  him  to  say  so — that  is  my  recollection. 

Q.  Then  he  gave  you  instructions  about  the  road  and  that 
was  in  the  presence  of  the  governor  ?     A.  Yes,  sir. 

Q.  And  told  you  to  bring  the  chief  just  ice  in  the  conveyance 
you  should  take  from  Salem  ?  A.  He  said  he  would  be  very 
likely  to  come  if  I  took  a  conveyance  that  would  bring  him 
down. 

Q.  You  and  the  chief  justice  left  within  two  hours  alter  your 
arrival  at  his  house?    A.  Yes,  sir. 

Q.  Where  did  you  go  to  that  night  ?  A.  We  took  dinner 
at  Salem  that  day ;  we  took  supper  at  High  Point  and  reached 
here  the  next  morning. 

Q.  What  time  did  you  arrive  here  ?  A.  I  suppose  about 
seven  or  eight  o'clock  in  the  morning. 

Q.  How  near  did  you  get  to  the  chief  justice's  house  the 
night  before  you  arrived  there  ?    A.  About  three  miles. 

Q.  What  time  did  you  reach  his  house  ?    A.  About  sun  up. 

Q.  And  you  staid  about  two  hours  ?    A.  Yes,  sir. 

Q.  And  he  left  his  home  in  the  vehicle  you  took  and  you 
reached  Salem  in  time  for  dinner  ?    A.  Yes,  sir. 

Q.  Are  you  not  mistaken  about  that — reflect  a  moment? 
A.  We  got  here  on  schedule  time  I  know. 

llow  far  was  that  ?    A.  I  do  not  know  the  distance. 

Q.  Have  you  not  any  idea  ?  A.  No,  sir,  I  cannot  say  that  I 
have. 

Q.  You  got  to  High  Point  and  took  supper  and  then  came 
here  and  took  tlie  cars  and  arrived  here  the  next  morning  ? 
A.  Yes,  sir. 

Q.  About  what  hour  ?  A.  About  six  or  half-past  six  o'clock. 
We  got  here  on  schedule  time  the  next  morning. 

Q.  Did  you  not  arrive  here  a.  little  after  twelve  that  night — 
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didn't  the  trains  pass  here  ?  A.  I  do  not  know  about  the  trains 
passing.  We  arrived  here  on  schedule  time  and  I  think  about 
the  time  I  stated. 

Q  Was  it  midnight  or  the  next  morning?  A.  Come  to 
think  I  believe  it  was  about  one  o'clock  in  the  raorninff,  as  you 
suggest.     I  have  made  a  number  of  trips. 

Q.  Then  you  were  gone  how  long?  A.  Two  days  and  two 
nights — part  of  two  nighto. 

Q.  Did  you  make  haste  ?    A.  Yes,  sir,  I  did. 

Q.  Do  you  remember  the  morning  you  arrived  with  the 
chief  jufetiee  here?     A.  I  don't  remember. 

Q.  I  mean  the  day  of  the  month  ?    A.  I  do  not. 

Q.  I  ask  you  if  you  have  any  knowledge  whether  it  was  the 
day  tlie  writs  were  to  be  returned  to  Judge  Brooks?  A.I 
have  not. 

Q.  Do  you  know  whether  the  chief  justice  sat  that  day  in 
court  ?     A.  I  think  he  did. 

Q.  What  time  in  tlie  day  after  he  arrived  ?     A.  I  cannot  sav. 

Q.  Do  vou  know  that  he  sat  J     A.  Onlv  from  hearsav. 

Q.  You  did  see  him  on  the  bench?     A.  No,  sir. 

Q.  Did  you  not  sec  anybody  before  him  i     A.  Xo,  sir 

Q.  Do  you  know  whether  there  is  a  paper  published  in 
tliis  town  called  the  Scntrnd  ?    A.  Yes,  sir. 

Q.  How  long  has  it  been  ])nblished  to  your  knowledge — was 
it  pul)lislied  during  the  year  1870?     A.  Yes,  sir. 

Q.  Did  that  paper  come  to  the  executrve  office  daily  /  A. 
I  have  seen  it  there.     I  cannot  say  it  came  daily. 

Q.  Alter  you  went  to  the  office  did  you  see  it  there  every 
morning  ?     A.  I  cannot  say  I  saw  it  every  morning. 

Q.  Do  you  know  v/hether  the  governor  read  it  ?  A.  I  think 
he  did  occasionally. 

Q.  Do  you  know  Mhether  he  read  it  daily  ?     A.  I  do  not, 

Q.  Have  vou  seen  him  read  it  i     A.  I  have. 

Q.  ()t\en?    A.  Yes,  sir. 

Cross-Kcamin  ation, 
Bv  Mr.  S^iiTH. 
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Q.  Was  tlie  letter  which  you  carried  to  the  chief  justice 
nfterwards  published  ?  A.  I  took  a  sealed  letter  to  the  chief 
justice — I  think  it  was. 

Q.  It  was  the  one  that  was  published  after  in  the  proceed- 
ings ?    A.  Yes,  sir. 

lie-Direct  Exam  ination, 
Bv  Mr.  Merrimon. 

ft. 

Q.  How  do  you  know  that  that  is  the  letter?  A.  It  is  only 
an  impression. 

Q.  Is  it  dated  about  the  time  you  carried  the  letter  to 
Judge  Pearson  ?     A.  I  think  it  is. 

Q.  Was  it  put  on  the  letter  book  ?    A  Yes,  sir. 

Q.  It  was  copied  in  it  ?     A.  Yes,  sir. 

Q.  That  was  the  letter  you  carried  to  Judge  Pearson  ?  A. 
I  think  it  was. 

Q.  The  one  that  has  been  read  in  evidence  on  this  trial  ?  A. 
Yes,  sir. 

AARON  D.  JENKINS,  a  witness  re-calM  on  hcJialf  of 
the  Mana^ers^  heing  duly  swoi^n^  testified  asfoUoics : 
By  Mr.  Merrimon. 

Q.  State  whether  as  paymaster  of  the  state  troops  you 
received  any  money  and  if  so  under  what  circumstance  and 
the  amount  you  received  ?     A.  I  received  $66,000  in  all. 

Q.  When  did  you  receive  the  first  ?  A.  I  have  taken  a 
memorandum  of  the  vouchers.  I  received  July  11,  1870, 
81,000,  July  14  $5,000,  July  22d  $60,000. 

Q.  What  did  you  do  with  the  first  $1,000?  A.  I  paid  it 
ont  while  it  lasted  for  commissaries  mostly  I  think. 

Q.  For  state  troops  ?    A.  For  state  troops. 

Q.  State  whether  at  any  time  you  paid  George  W.  Kirk  any 
money  and  if  so  how  much  ?  A.  [After  examining  memo- 
randa.] I  paid  George  W.  Kirk  a  sum  of  money  while  I  was 
teller,  while  I  was  in  the  tupasnry  department. 

Q.  How  much?  A.  $1000.  That  was  before  I  waS 
<ippointed  paymaster. 
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Q.  Wlien  ?    A.  I  have  not  the  date  here  but  it  was  before  I 
was  appointed. 

Q.  Can  you  ascertain  the  date  ?  A.  I  can  by  the  books  of 
the  treasury. 

Q.  Was  it  in  June  or  July  1  A.  It  was  about  the  21gt  or 
22nd  of  June. 

Q.  By  whose  order  did  you  pay  him  the  $1000 1  A.  It  was 
on  a  warrant 

Mr.  SMITH.    Was  it  a  written  order  ? 

Q.  Did  you  not  have  that  warrant  in  here  ?  A.  No,  sif;  I 
did  not  have  it. 

Mr.  MERKIMON.  We  would  like  to  have  you  supply 
that  order. 

Q.  You  say  you  paid  Kirk  about  $1,000  about  the  2l8t  or  28d 
June  ?    A.  Yes,  sir,  I  think  it  was  about  that  time. 

Q.  You  paid  that  on  whose  order  ?  A.  It  was  on  a  wanant 
issued  by  the  governor's  oflSee,  and  countersigned  by  the 
auditor  of  the  state.  I  think  that  was  the  form  of  the  warrant 
— I  am  pretty  certain. 

Q.  That  was  before  you  were  paymaster  ?    A.     T^  sir. 

Q.  After  you  became  paymaster  did  you  include  the  $1,000 
in  the  amount  of  money  you  stated  you  received  ?    A.  No,  sir. 

Q.  You  didn't  count  that  in  the  calculation  of  money  yon 
received  at  all  ?    A.  No,  sir. 

Q.  You  got  the  $5,000,  when  ?  A.  About  the  16th  July, 
1870. 

Q.  Did  you  disburse  that  on  the  state  troops !  A.  A  part, 
and  part  was  used  for  advance  payment  to  officers. 

Q.  What  do  you  mean  by  advance  payments  ?  A.  The  offi- 
cers of  the  state  troops  would  come  to  the  governor  or  adjn* 
tant  and  get  an  order  on  the  paymaster  to  let  them  have  so 
much  money,  and  that  was  deducted  when  the  pay  rolls  were 
made  out. 

Q.  That  was  to  pay  money  befoijp  it  was  due  them  ?  A, 
No,  sir. 


TRIAL  OF  WILLIAM   W.   HOLDBN.  955 

Q.  How  then  was  it  advance  paymments?  A.  It  was  in 
advance  of  the  making  out  of  the  pay  roll. 

Q.  You  paid  it  to  the  officers  and  soldiers  ?  A.  To  the  offi- 
cers. I  don't  think  I  paid  any  one  more  than  was  due  to 
him.  I  tried  to  keep  on  my  guard  and  not  let  any  one  over- 
draw. 

Q.  You  say  you  disbursed  $5,000  in  that  way  ?  A.  Some  I 
paid  for  commissaries. 

Q.  But  it  went  for  the  purpose  of  that  military  movement  ? 
A.  Yes,  sir. 

Q.  When  do  you  say  you  received  money  next  ?  A.  On  the 
22d  July  $60,000. 

Q.  How  did  you  happen  to  receive  $60,000  at  once  ?  A.  On 
the  morning  of  the  22d  Governor  Holden  sent  for  me  to  the 
treasury  department — a  messenger  I  think  told  me  that  the 
the  governor  wanted  to  see  me  at  his  office.  I  went  in  there 
and  he  told  me  that  Mr.  Homer,  his  clerk,  would  make  out  a 
warrant  for  $60,000  in  my  favor  as  paymaster.  I  went  to  Mr. 
Homer,  he  made  it  out,  and  either  myself  or  Mr.  Homer  went 
to  the  governor  and  had  him  sign  it,  and  I  then  took  it  to  the 
auditor.  The  auditor  was  not  here  himself,  but  his  clerk  coim- 
tersigned  it,  and  I  carried  it  to  the  treasurer  and  drew  the 
money. 

Q.  $60,000 !    A.  Yes,  sir. 

Q.  What  was  the  object  of  drawing  $60,000  at  that  partic- 
ular time?    A.  I  don't  know  what  the  object  was. 

Q.  State  whether  you  heard  anything  about  an  injunction 
restraining  the  treasurer  from  paying  ?  A.  I  heard  it  talked 
of  that  there  would  be  an  injunction,  or  that  there  might  be 
an  injunction — ^not  that  there  would  be. 

Q.  You  received  a  warrant  that  day  for  $60,000  ?  A.  Yee, 
air. 

Q.  What  did  you  do  with  the  money  ?  A.  I  disbursed  it  in 
the  same  way  I  have  described  except  $40,000,  or  a  little 
over— $40,480.12. 

Q.  What  became  of  that  ?  A.  That  I  paid  to  Hr.  Neathery, 
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Q.  State  if  you  turned  it  over  to  him  after  the  injunction 
was  served  upon  you,  and  if  so,  under  M'liat  circumstances  f 
A.  Some  time  in  the  latter  part  of  August  I  received  notice  ot 
the  injunction. 

Q.  What  was  it — restraining  you  from  paying  tliat  monej  I 
A.  Ilestraining  me  from  disbursing  any  of  the  funds  as  well  as 
I  recollect. 

Q.  Did  you  refuse  to  pay  out  any  more  money  ?  A.  I  did 
until  I  received  an  order  removing  me  as  paymaster. 

Q.  How  long  after  the  injunction  was  served  before  you  re- 
ceived  the  order  ?  A.  I  have  been  trying  to  recollect  when  I 
received  the  order — I  cannot  tell,  but  it  was  some  four,  five  or 
six  days. 

Q.  The  injunction  was  served  four,  five  or  six  days  before 
you  received  the  order  from  tlie  governor  removing  you  i  A 
Yea,  sir. 

Q.  Did  he  ask  you  to  pay  money  out  to  these  troops  after 
that  ?     A.  He  did  not. 

Q.  He  did  not  ask  you  to  pay  before  receiving  the  order  i 
A.  I  have  no  recollection. 

Q.  What  time  did  you  receive  the  order?  A.  I  received 
the  order  on  Saturday  morning,  September  3d. 

Q.  What  time  in  the  day  ?  A.  It  was  in  the  morning— I 
don't  recollect  what  time,  but  some  time  before  noon, 

Q.  What  did  you  do  when  you  received  tlie  order  ?  A.  I 
think  the  fii-st  person  I  showed  the  oi-der  to — I  may  have 
shown  it  to  some  person  in  the  office— was 

Mr.  SMITH.  We  object,  Mr.  Chief  Justice,  unless  it  is  con* 
nected  wdth  the  accused. 

Q.  What  did  you  do  that  day?  A.  I  showed  the  order 
pretty  soon  after  I  received  it  to  Mr.  Bailey. 

Q.  Who  is  he  ?     A.  A  lawyer,  living  in  Salisbury  I  believe. 
Q.  State  whether  he  was  the  counsel  o^  the  governor  at  that 
time?    A.  I  think  he  was. 

Q.  [By  Mr.  Smith.]  Do  you  know  anythmg  except  fix)ra 
hearsay?    A.  No,  sir. 
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Mr*  SMITH.  We  submit,  Mr.  Chief  Justice,  that  the  testi- 
tnony  is  not  competent. 

Mr.  MERRIMOK  I  will  connect  the  governor  with  him 
in  a  moment. 

Q.  State  whether  you  saw  him  appear  in  behalf  of  the  gov- 
ernor at  the  time  the  habeas  corpus  Ci\sesv^ere  tried?  A.  I 
think  I  saw  him. 

Q.  Did  you  pay  the  money  that  day  to  Mr.  Neathery  in 
abedience  to  the  governor's  order?     A.  No,  sir. 

Q.  Did  you  refuse  to  pay  it  ?    A.  I  did  not. 

Q.  But  you  did  not  do  it  i     A.  No,  sir. 

Q.  Why  did  you  not  ?     A.  I  wanted  to  consult  counsel. 

Q.  Why  did  you  want  to  consult  counsel  ?  A.  I  wanted  to 
be  certain  whether  I  ought  to. 

Q.  Why  did  you  think  you  ought  not?  A.  There  was  an 
injunction,  and  I  wanted  to  know  if  the  injunction  prohibited 
roe  from  turning  it  over  to  my  successor  after  I  was  removed, 

Q.  Did  you  at  any  thne  after  that  day  see  the  governor,  and 
if  so  where  and  what  did  he  say  to  you — I  mean  Saturday  ? 
A.  I  saw  the  governor.  I  don't  recollect  that  he  spoke  to  mo 
that  day  at  all  upon  the  subject. 

Q.  When  did  you  see  him  t  A.  I  saw  him  the  next  morn- 
ing, Sunday,  about  nine  o'clock.  I  met  Governor  Ilolden 
on  the  front  of  the  National  hotel,  and  he  spoke  to  me  in  re- 
gard to  the  order.     I  don't  recollect  exactly  Nvhat  he  said. 

Q.  State  the  substance?  A.  The  substance  was  when  I 
would  turn  over  the  funds  to  Mr.  Keathery  as  I  recollect. 

Q.  What  did  you  say  to  him  ?  A.  I  did  not  give  him  a 
direct  answer  at  all  I  told  htm  I  would  think  about  it  and 
see  him  again* 

Q.  Did  he  want  you  to  pay  them  over — did  he  say  it  was 
your  duty  ?     A,  I  don't  recollect  wliat  he  said  particularly. 

Q.  Yon  can  state  whether  he  wanted  you  to  pay  it  ?  A.  I 
think  he  said  it  was  important  to  pay  it  over. 

Q.  You  declined  to  do  it  then,  but  said  you  would  see  him 
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again?  A.  Yes,  sir.  I  was  just  starting  for  dkmicb— or 
Sunday  school  ratlieiv 

Q.  State  whether  you  ulw  kim  aftenrards,  and  if  so  where 
and  what  was  done  I    A.  In  the  afternoon  of  the  same  day. 

Q.  Sunday  I  A.  Yes,  sir,  while  at  the  NatioiMd  hotel  about 
3  o'clock  a  messenger  irom  the  goveinoi  in&rBied  me 

Q.  Go  on  and  state  what  you  didi  m  puisBance  of  the  infor- 
nation  you  got  from  the  messengBr  i  A^  I  went  to  the  gov- 
cimor's  office  in  the  capitol.    II«  waa-  theYe. 

Q.  What  time  in  tiie  evenintj;  was  th»tl  A,  It  wa»  3  or  3^ 
o'clock. 

Q.  Did  you  meet  him  there?    A.  The  jj^oTcmer  was  there* 

Q.  Did  he  say  anything  to  you  of  having  sent  a  messengeii 
A.  I  don't  think  her  did. 

Q.  State  whether  the  messenger  who  came  was  the  mes- 
senger who  belonged  to  Ihe  executive  offieei  A*  I  don t  think 
he  was.  I  think  he  was  a  celosed  boy.  I  don't  recollect  wh» 
he  was. 

Q.  Did  tlie  messenger  g«v  wkk  you  H  the  eiecutive  office  i 
A.  XO)  sir,  he  vetursed  at  ottco. 

Q.  In  obedienee  to  the  suggestion  you  went  to  the  executive 
office.  WW  did  yon  see  there  I  A*  1  saw  the  giovemor  and 
Mr.  Bailey^  I  Ihiflk. 

Q.  WilliaM  H.  Bailty  ?    A.  Yes,  sir. 

Q.  A  lawyer  ?    A.  Yes,,  sir,  and  I  think  31  r.  Bai^per. 

Q.  Mr.  SSehard  Badger  I    A.  Yes,  sir. 

Q.  What  wae  said  t»  ysm  there  1  A.  The  goverttor  asked 
me  if  it  would  be  coD>venie»t  to  turn  o^er  the  Siidb  to  Mr* 
Keathery  iinA  afternoon.  I  told  him  if  I  eenU  tee  Mr. 
Keathery,  andl  if  I  could  get  the  funds  out  of  tfte  bank,  I 
would  turn  tlieu  o^tr.. 

Q.  Did  you  betiMe  sdK>ut  it  ?  A.  I  hesitated  very  little 
afier  going  to  the  ofiitt  I  don't  recollect  anything  tliat  I  said 
m.  hesitation. 

Q.  Why  did  you  beaftate  at  alii    A^  I  did  net  kaonv  whether 
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or  not  the  injunction  prohibited  me  from  turning  over  the 
funds  after  I  was  removed. 

Q.  Did  you  turn  it  over  until  you  were  advised  that  it  did 
not  ?  A.  I  was  advised  by  Mr.  Bailey,  or  at  least  he  told  me 
I  would  have  to  obey  the  order. 

Q.    Was  he  your  counsel  ?    A.  Ifo,  sir. 

Q.  Was  he  there  as  counsel  tor  tlie  governor  ? 

Mr.  SMITH.     Only  state  what  you  know. 

A.  He  was  there  with  the  governor.  I  only  know  from 
hearsay  tliat  he  was  his  counsel. 

Q.  He  was  there  at  the  time  ?    A.  Yes,  sir. 

Q.  Did  he  state  to  you  your  duty  in  the  presence  of  the  gov- 
ernor ?    A.  I  do  not  recollect  that  he  did. 

Q.  What  was  said  when  you  went  in  there  by  any  of  these 
gentlemen  ?  A.  Eeally,  I  don't  recollect  the  words  that  any 
of  them  used. 

Q.  Give  the  substance.  A.  The  most  that  was  said  was 
about  getting  the  money  out  of  the  bank. 

Q.  Was  anything  said  to  you  about  the  injunction?  A.  I 
don't  think  there  was. 

Q.  You  say  that  you  had  had  a  talk  with  Mr.  Bailey  before  ? 
A.  Yes,  sir,  I  showed  the  order  to  Mr.  Bailey. 

Q.  Did  Mr.  Badger  say  anything  to  you  about  it  ?  A.I 
don't  recollect  that  he  did. 

Q.  I  understood  you  that  when  you  w^nt  to  the  governor's 
office  he  asked  you  if  it  was  convenient  to  pay  over  the  money 
to  Mr.  Neathery,  and  you  told  him  forthwith  that  if  you  could 
you  would  /  A.  I  may  have  hesitated  at  first.  I  do  not  recol- 
lect it 

Q.  Do  you  know  whether  the  governor  said  you  ought  to  do 
it }    A.  I  think  he  said  it  was  important  I  should. 

Q.  Why  was  it  important  ?  A.  I  don't  recollect  that  he 
assigned  any  reason.  Some  one  during  the  conversation  there 
said  there  might  be  some  danger  of  the  bank  being  enjoined, 
80  that  I  could  not  get  the  money  out  of  the  bank. 

Mr.  SMITH.    Who  said  that? 
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Mr.  MERKIMOX.     Some  one  there  present  with  the  Gov- 
ernor. 

Q.  [By  Mr.  Smith,]  was  the  Governor  present  ?    A.  Yes, 

sir. 

Q.  You  were  paymaster,  state  whether  there  was  any  desire 
to  disband  these  troops  before  they  were  disbanded  ? 

Mr.  SMITH.  I  object  unless  the  witness  states  what  he 
knows. 

Q.  Do  you  know  whether  there  was  any  purpose  to  disband 
them  which  was  delayed  by  reason  of  the  injunction  ? 

Mr.  SMITH.  State  what  you  know  ?  A.  Y'^es,  sir.  I  know 
there  was  some  desire  to  have  tliem  disbanded. 

Q.  How  many  days  before  ?  A.  I  do  not  recollect  how  many 
days. 

Q.  State  whether  it  was  about  the  time  the  injunction  was 
served  on  you  ?  A.  The  pay  rolls  were  being  made  out  about 
the  time  the  injunction  was  served,  and  my  understanding  was 
that  at  least  a  portion  of  them  would  be  disbanded  as  soon  as 
they  were  paid  off. 

Q.  Did  the  governor  know  tliat  the  injunction  was  served 
upon  you  ?    A.  lie  did. 

Q.  Did  you  tell  him?     A.  I  did. 

Q.  You  don't  know  whether  you  stated  it  would  compel  you 
not  to  obey  his  order  ?     A.  Xo,  sir,  1  don't  recollect  saying  that. 

Q.  Did  you  tell  the  governor  that  you  coald  not  pay  any 
more  money  by  reason  of  that  injunction?  A.  I  don't  recol 
lect.  I  told  him  that  my  understanding  was  that  it  prohibited 
me — I  aimed  to  convey  to  him  the  idea  that  I  intended  to  cease 
paying  while  that  injunction  was  existing. 

Q.  Did  you  pay  out  a  dollar  except  when  you  paid  it  under 
the  governor's  orders  ?    A.  K"o,  sir,  I  did  not. 

Q.  Did  the  governor  know  you  had  not  paid  out  any  ?  A.  I 
think  he  did — I  don't  know  that  he  did. 

Q.  Did  you  tell  him  ?    A.  I  did  not  tell  him. 

Q.  You  told  him  that  you  would  not  pay  any  more  monev 


TBIAL  OP  WILLIAM   W.    HOLDEN.  961 

after  the  service  of  the  injunction  ?    A.    I  don't  recollect  that 
I  told  hiin  directly  that  I  would  not  pay. 

Q.  I  ask  whether  you  and  your  fether  at  one  time  did  not 
say  you  would  not  pay  any  more  money  pending  this  injimc- 
tion  ?    A.  I  don't  recollect 

Q.  Was  there  an  injunction  served  on  your  father  also  as 
treasurer?     A.  Yes,  sir, there  was. 

Q.  Do  you  know  whether  your  father  was  reluctant  to  pay 
out  any  money  under  these  warrants  ?  • 

Mr.  McCORKLE.  We  object  to  the  question.  It  cannot 
be  pretended  that  the  witness  knows  wheflier  there  wa6  a 
reluctance  or  not. 

A.  I  do  not  know  that  he  was  reluctant  for  he  was  advised 
that  it  was  his  duty  to  do  it 

Q.  Who  advised  him  ?  A.  He  consulted  with  the  attorney 
general  and  other  counsel  also  I  think. 

Q.  As  to  whether  he  ought  to  do  it  ?    A.  Yes,  sir. 

Q.  Why  did  he  do  it  ?  A.  Do  you  mean  why  did  he  consult 
the  attorney  general  ? 

Q.  Upon  what  grounds  did  he  pay  it  ? 

Mr.  SMITH.  I  do  not  see  the  relevancy  of  this  evidence. 
The  treasurer  is  not  an  agent  of  the  governor. 

Mr.  MEKRIMON.  We  say  that  the  governor  is  charged 
in  the  articles  of  impeachment  with  ordering  and  procuring 
the  treasurer  to  pay  this  money  and  that  the  treasurer  doubting 
his  authority  to  pay  it,  had  to  consult  counsel  before  he  would 
do  so  and  that  then  he  paid  upon  the  impression  that  was  made 
upon  his  mind  that  he  could  look  beyond  the  warrant,  and 
that  there  was  no  personal  liability  upon  him  but  that  it  lay 
beyond  the  warrant. 

Mr.  SMITH.  We  don't  object,  Mr.  Chief  Justice,  to  the 
secondary  evidence  of  the  acts  of  the  governor,  but  we  do 
object  to  showing  the  state  of  mind  of  the  treasurer.  The  man- 
agers have  a  right  to  show  what  was  done  by  the  accused, 
but  they  have  no  right  to  go  outside  of  that. 

The  CHIEF  JUSTICE,     Tlie  presiding  officer  does  not 
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think  it  competent  to  show  whether  the  treasurer  wm  in  donbt 
in  reference  to  what  his  duty  was. 

Q.  How  did  you  get  that  money  that  evening  ?  A.  I  first 
went  to  Baleigh  ^National  Bank.  Mr.  Wiley  was  not  there. 
Some  one  told  me  he  had  gone  to  a  funeral.  I  went  to  see 
Mr.  Wiley  and  told  him  that  I  wanted  to  get  the  funds  in  his 
bank  that  I  had  deposited  as  paymaster.  He  told  me  he  did 
not  know  what  funds  he  had  on  hand  but  he  said  he  would  see. 

Mr.  SMITH.  I  will  enquire  respectfully  what  this  testi- 
mony has  to  do  with  this  proceeding. 

Mr.  MERRIMON.  I  desire|to  sho  ^,  Mr.  Chiei  Justice,  that 
the  respondent  was  in  a  hurry  to  get  the  money  out  of  this  bank 
for  fear  of  another  injunction. 

The  CHIEF  JUSTICE.     You  have  a  right  to  show  that. 

Q.  How  did  you  get  the  money  i  A.  Mr.  Wiley  told  mc 
that  as  soon  as  he  returned  to  the  bank  he  would  see  what 
funds  he  had  and  he  appointed  the  time  for  me  to  come  down. 

Q.  What  time  ?    A.  I  think  he  said  about  eight  o'clock. 

Q.  Was  that  in  September  ?    A.  That  was  on  the  4tli. 

Q.  At  eight  o'clock  at  night  ?  A.  Yes,  sir.  He  went  on 
to  the  funeral  and  I  returned.  As  he  stated  he  was  not  certain 
what  fiinds  he  had  on  hand,  I  thought  I  would  go  to  Williams' 
bank  and  see  if  he  would  cash  my  draft  on  the  otlier  bank.  I 
went  to  see  him  and  he  said  if  he  could  see  Colonel  Anderson 
he  would. 

Mr.  SMITH.     Is  this  testimony  material  ? 

Mr.  MEERIMON.    We  think  it  is. 

Q.  Go  on — tell  all  that  occurred  ?    A.  Mr.  Wiley  and  I 

Q.  I  don't  care  about  the  conversation,  state  what  occurred  ? 
A.  Mr.  Wiley  sent  over  and  got  a  buggy  and  said  ho  wonld  go 
and  look  for  Col.  Anderson.  But  he  had  gone  to  the  funeral 
also.  We  rode  out  to  the  cemetery  and  did  not  meet  him  and 
then  we  went  to  his  house.  We  got  there  sometime  between 
sundown  and  dark.  Colonel  Anderson  said  he  would  cash  my 
draft  for  $15,000  or  $20,000  and  said  he  would  meet  me  at  the 
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l)imk  about  the  same  time  I  think  I  had  appointed  to  meet  Mr. 
Wiley  at  his  bank. 

Q.  Did  you  have  any  funds  at  Williams'  bank  ?    A.  No,  sir. 

Q.  Go  on  and  tell  what  you  did  ?  A- 1  went  to  Mr.  Wiley's 
bank  at  the  appointed  ^Bsne  ^avA  he  paid  mc  I  think  $16,000  in 
cash,  and  gave  me  a  draft  on  N«w  York  for  $10,000, 1  think. 

Q.  What  did  you  take  tlie  diraft  on  New  York  for  ?  A.  Be- 
cause I  wanted  to  turn  over  the  funds  to  Mr.  Neathery  and  I 
thought  a  draft  on  New  York  would  suit  him  as  well. 

Q.  Did  you  get  any  money  ftom  Williams'  ?  A.  Yes,  sir. 
He  gave  me  "$1^,000, 1  think.  I  am  not  exactly  certain  as  to 
these  amounts. 

Q.  Did  he  lend  you  that  money  or  how  did  you  get  it  ?  A, 
I  gave  him  my  draft  certified  at  the  other  htmk. 

Q.  He  honored  that  draft?    A.  Yes,  sir. 

Q.  Why  did  you  not  get  all  currency  where  your  money  was 
on  deposit — ^ly  did  you  take  a  draft  for  a  part  ?  A,  I  am 
not  sure,  but  I  think  Mr.  Wiley  stated  that  he  could  not  pay  it 
all  in  cash  wifliout  paying  out  some  of  his  legal  tenders  or 
something  to  that  eilect  I  recollect  that  it  was  not  conveni- 
ent for  him  to  pay  all  cash. 

Q»  What  tame  was  it  tliat  jh>u  got  the  moarey  at  the  bank ! 
A.  It  iic»s  aJjout  nine  o'clock. 

Q.  Why  were  you  m  such  a  hurry  to  get  it  tliat  evening  i 
A.  I  don't  know  except  that  I  heard  in  the  executive  office 
that  the  funds  were  to  be  turned  over  tliat  evening, 

Q.  Wliy  was  the  governor  in  suA  a  hurry  ?  A.  He  never 
assigned  any  reason  to  me. 

Q.  You  got  through  at  the  bank  about  aine  o'clock  ?  A. 
Yes,  sir,  on  Sunday  n^ght 

Q.  What  did  you  do  with  the  money  ?  A.  I  carried  it  to 
the  treasurer's  office. 

Q.  Wliat  did  you  do  with  it  theu  ?  I  had  in  the  meantime 
sent  for  Mr.  Neathery — no  I  am  too  fast.  I  went  for  Mr. 
Neathery  after  I  had  seen  the  bank  officers  but  he  had  not 
returnei.     He  had  gone  to  the  funeral  also.     I  sent  the  watch- 
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man  at  the  capitol  after  him,  I  do  not  recollect  what  time,  but 
Bonietime  during  the  evening. 

Q.  State  whether  lie  met  you  and  if  so  at  what  hour  ?  A. 
lie  came  to  the  office. 

Q.  About  what  hour?  A.  I  cannot  tell — but  about  half 
past  nine  or  ten  o'clock. 

Q.  What  did  yon  do  there  i  A.  I  told  Mr.  Neather)'  that  I 
had  been  ordered  to  turn  over  these  tunds  tliat  I  had  on  hand 
as  paymaster  to  him. 

Q.  What  did  you  do?  A.  I  drew  up  a  receipt  and  he 
signed  it,  and  I  counted  out  the  money. 

Q.  You  turned  the  money  over  ?    A.  Yes,  sir. 

Q.  What  time  did  you  get  through  ?  A.  We  got  through 
about  twelve  o'clock  at  night. 

Q.  Sunday  night  ?    A.  Yes  sir, 

Q.  Can  you  assign  any  reason  why  you  were  in  such  a  burn- 
that  night  i 

Mr.  SMITH.  I  submit,  Mr.  Cliief  Justice,  that  the  ques- 
tion is  not  proper.     They  nmst  show  what  was  done. 

Mr.  GRAHAM.  The  presiding  officer  has  stated  that  more 
latitude  can  be  allowed  in  examining  a  witness  in  such  a  pro. 
cceding. 

Q.  Did  you  give  any  bond  as  paymaster  2    A.  I  did  not. 

Q.  Why  did  you  not  ?  A.  One  reason  why  I  did  not  give 
it  was,  that  when  I  was  appointed  my  father,  the  treasm-er, 
was  not  in  the  city.  I  expected  him  to  go  on  the  bond,  but  I 
kept  putting  it  off,  and  I  never  did  give  it  all. 

Q.  Have  you  got  the  warrant  which  was  given  for  the 
$1,000  which  was  paid  to  Kirk  ?  A.  Yes,  sir,  I  have  received 
it  since  I  went  on  the  stand  [producing  it.  | 

Q.  Do  you  recognize  that  paper  as  genuine  ?     A.  Yes,  sir. 

Q.  What  does  it  purport  to  be  ?  A.  The  warrant  of  the 
governor  on  the  treasurer  for  $il,000  in  favor  of  George  W. 
Kirk. 

The  Clerk  read  the  wuiTaoit  in  evidenoe  iu  the  words 
following ; 
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(Onginal.) 
$1,000.  No.  271. 

State  of  North  Cabolina. 
The  Public  Treasurer : 

Pay  to  the  order  of  G.  W.  Kirk  the  sum 
of  One  Thousand  Dollars  under  **  an  act  to  secure  the  better 
protection  of  life  and  property/' 

Given  under  njy  hand  and  seal  of  office,  this  21st  day  of 
June,  A.  D.  1870. 

W.  W.  HoLDEN,  Governor. 
Countersigned 

H.  Adams,  Auditor. 

Per  Jas.  H.  Adams,  Clerk. 

Endorsed  on  the  back  G.  W.  Kirk. 

CrosS'Kcamin  ed. 
By  Mr  Smith. 

Q.  I  understand  you  to  say  that  when  this  injunction  was 
first  served  on  you  you  consulted  Mr.  Bailey  with  the  view  of 
honestly  knowing  what  was  required  of  you  under  the  in- 
junction, and  what  your  duties  were*     A.  Yes,  sir. 

Q.  In  order  that  you  might  comply  with  the  laws  of  the 
state  and  the  order  of  the  judge  too?     A.  Yes,  sir. 

Q.  That  was  your  object  in  consulting  counsel?  A.  Yes, 
sir. 

Q.  And  the  advice  was  that  it  was  your  duty  to  pay  over 
the  money  to  yjur  successor  ?  A.  I  having  taken  an  oath 
when  I  was  appointed  paymaster  to  obey  the  orders  of  the 
governor  and  then  having  been  enjoined,  it  placed  me  as  I 
thought  in  an  awkward  position  and  it  requii-ed  somebody 
who  knew  more  about  law  than  I  did,  to  determine  what  I 
ought  to  do. 

Q.  Were  you  appointed  paymaster  or  were  you  detailed  ? 
A.  I  was  detailed. 

Q.  For  that  particular  service  \  A.  Yes,  sir,  I  was  appointed 
an  aid-de-camp  of  the  governor  on  the  22d. 
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Q.  And  then  afterwards  the  governor  revoked  that  detail! 
A.  Yea,  air. 

Q.  When  yon  spoke  of  acting  as  paymaster,  yon  had  refe^ 
cnce  to  acting  under  the  order  detailing  yon  for  that  service  i 
A.  Yes,  sir. 

Q.  Uaving  these  funds  in  your  hands  yon  were  advised  as  to 
whether  ^'^ou  coold  pay  them  lawfully  over  to  yonr  soccesBor, 
or  whether  yon  must  retain  them  under  that  injonction? 
A.  Yes,  sir. 

Q.  And  you  acted  in  strict  conformity  with  the  advice  given 
to  you  as  to  what  your  duty  was  i    A.  Yes,  sir, 

Q.  Was  that  advice  to  the  effect  that  as  soon  as  your  detail 
was  revoked  you  had  no  right  to  hold  them  but  should  pay  the 
funds  over  to  some  other  officer?    A.  Yes,  sir. 

Q.  And  wlien  the  application  was  made  to  you  by  Neathery 
you  gave  him  the  funds  in  the  way  you  have  described  ?  A 
Yes,  sir. 

Q.  Where  did  you  keep  the  state  account — in  which  bank  i 
A.  Do  vou  mean  the  state  treasurer's  account  ? 

Q.  Yes  sir  ?    A-  There  are  in  diflFerent  banks. 

Q.  You  used  both  banks  ?     A.  Yes,  sir. 

Q.  You  have  made  a  deposit  of  the  funds  entrusted  to  you 
in  one  of  the  banks  to  vour  credit?     A.  Yes,  sir. 

Q.  Sufficient  to  cover  the  sum  you  took  away  ?  A.  Yes, 
sir.  I  had  some  funds  in  the  treasury — in  tlie  office  perhaps 
four  or  five  liundred  dollars. 

Q.  On  your  application  to  the  Raleigh  Isational  bank  they 
did  not  have  the  funds  ?  A.  That  was  my  understanding,  that 
it  was  not  convenient  to  pay  it  all. 

Q.  And  the  arrangement  was  made  to  get  the  bahmce  from 
Mr.  Williams  ?    A.  It  was  a  mutual  agreement  all  around. 

Q.  It  was  made  to  you  on  account  oi  the  deposit  in  the 
Ealeigh  National  bank  ?  A.  I  think  Mr.  Blake,  the  teller  of 
Raleigh  National  bank,  told  Mr.  Williams  or  Colonel  Anderson 
that  I  had  funds  there. 

Q.  Wasn't  the  advice  given  you  by  Mr.  Bailey  that  as  long 
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as  this  detail  was  in  force  yon  conld  not  pay  over  the  funds, 
but  afi  soon  as  it  was  revoked  it  was  your  duty  to  hand  over 
the  funds  to  your  successor?  A.  Yes,  sir,  I  recoUeet  that  Mr. 
Bailey  argued  that  all  the  way. 

Q.  It  was  the  opinion  he  gave  you  ?  A.  Yes,  sir,  his 
opinion,  both  then  and  afterwards. 

lie-Direct  Examination. 
By  Mr.  Mkkrimox.        , 

Q.  Was  Mr.  Bailey  your  counsel  at  that  time  ?  A.  He 
was  not. 

Q.  Whose  counsel  was  he  ?  A.  As  I  stated  before,  I  under 
stood  he  was  counsel 

Mr.  SMITH.  We  object. 

Q.  You  saw  him  with  the  governor  ?    A.  Yes,  sir. 

JOHN  B.  ]S"EATHERY,  a  witness  in  hehulfofthe  Mana- 
gers^  being  re-called  at  his  own  request^  testified  as  foUoics  : 

The  WITNESS.  I  stated  in  an  answer  to  a  question  put  to 
me  by  Judge  Merrimon  that  I  received  these  funds  in  United 
States  currency.  I  wish  to  say  that  I  received  a  draft  on  New 
York  for  $10,000  for  a  part  of  it — I  had  forgotten  the  fact. 
The  rest  was  in  greenbacks  or  national  currency. 

ABIEL  W.  ¥lSIiER,  a  witness  on  le/io/f  of  tJie  Mafiayers, 
heing  r-ecalled^  testified  as  follows : 
By  Mr.  Merrimon. 

Q.  I  believe  you  were  examined  before  ?    A.  Yes,  sir. 

Q.  State  whether  there  is  in  your  office  as  adjutant  general 
any  telegrams  or  letters  to  or  from  George  W.  Kirk  and  B.  G. 
Burgen  ?  A.  I  tliink  I  have  one  letter  signed  by  G.  W.  Kirk, 
addressed  to  the  governor,  not  to  me. 

Q.  Is  tliat  all  ?  A.  Tliat  is  all  I  remember.  I  think  there 
are  no  others. 

Q.  No  correspondence  there  ?    A.  None  at  all. 

Q.  Have  you  that  letter  in  your  possession  ?     A.  No,  sir. 

Q.  I  ask  whether  it  is  customary  for  the  military  correspond- 
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ence  to  go  through  the  adjutant  general's  office  ?  A.  AH 
orders  woidd.  I  do  not  know  neceesarilj  that  all  correspoDd- 
ence  would. 

Q.  [By  Mr.  Smith.]  Is  your  order  book  here  ?  A.  No,  ar, 
I  do  not  know  that  it  is.  I  turned  it  over  to  the  managers,  and 
I  liave  not  seen  it  since. 

Q  I  ask  whether  all  orders  about  the  movements  of  troops, 
and  letters  in  the  nature  of  orders  pass  through  the  adjutant 
general's  office  as  a  matter  of  business  d  A.  I  should  think  that 
all  orders  necessarily,  and  all  letters  in  the  nature  oi  orders, 
would.     That  would  be  my  impression. 

Ci'088-Exa7ninatio7i . 
By  Mr.  ST^nrir. 

Q.  Was  there  any  order  issued  through  your  office  for  the 
arrest  of  Mr.  Turner?     A.  Xo,  sir. 

Q.  None  whatever  i    A.  No,  sir. 

Q.  Wiis  there  any  such  order  made  by  Governor  Holden  to 
your  knowledge  ?    A.  Not  to  my  knowledge. 

Q.  Do  you  know  what  directions  were  given  by  Governor 
Ilolden  or  communicated  through  vou  to  these  officers  as  to 
what  they  should  do  in  making  arrests  iu  respect  to  the  treat- 
ment of  prisoners  ? 

Mr.  MERIIIMON.    We  object  to  the  question. 

Mr.  SMITII.  Mr.  Chief  Justice,  if  the  respondent  gave  any 
positive  directions  as  to  the  proper  treatment  of  the  prisoners 
I  ask  if  that  is  to  be  ruled  out  ?  When  the  managers  under 
take  to  hold  the  accused  responsible  for  the  ill-treatment  of 
those  held  by  him  by  saying  that  he  authorized  it,  can  we  not 
show  what  instructions  were  actually  given  before  their  arrest 
and  during  their  confinement  ?  Would  gentlemen  rule  that 
out  2  The  treatment  of  prisoners  is  one  of  the  subjects  under 
investiimtion,  and  it  is  seriouslv  claimed  that  we  cannot  extract 
from  the  witness  the  fact  that  instructions  were  given  by  the 
governor  that  the  prisoners  should  be  humanely  treated. 

Mr.  GBAIIAM.  Mr.  Chief  Justice,  the  rule  is  that  where 
a  military  order  is  claimed  as  a  protection  it  must  be  in  writing. 
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In  1814,  during  the  last  war  with  Great  Britain,  that  qnestion 
aro8c.  The  officer  in  command  .  of  fort  Washington,  nearly 
opposite  Mount  Vernon  on  the  Potomac  river,  retired  on  the 
approach  of  the  British  troops,  and  blew  up  the  fort.  lie  said 
that  he  had  a  verbal  order  from  Greneral  Armstrong  to  take 
tliat  course.  General  Armstrong  denied  it.  The  officer  wafi 
court  martialod  and  sentenced  to  be  shot  by  the  court  the  judg- 
ment resulting  from  his  inability  to  produce  a  written  order. 
He  was  afterwards,  however,  pardoned  by  the  president.  Any 
military  officer  under  tlie  command  of  the  governor  who  claims 
protection  tor  his  acts  by  reason  of  the  orders  of  his  comman- 
der-in-chief must  produce  a  written  order.  The  business  is  not 
to  be  conducted  in  a  slovenly  manner  by  sending  verbal  orders. 
If  it  is,  then  those  chargeable  with  this  losseness  in  the  details  of 
managing  public  affairs  must  take  the  consequences.  It  is  no 
avail  what  the  governor  may  have  said  in  his  conversations 
with  the  adjutant  general,  words  thus  spoken  cannot  be  ad- 
mitted here  to  protect  him.  He  must  produce  his  written 
orders. 

Mr.  SMITH.  Suppose,  Mr.  f)hiet  Justice,  that  when  Colonel 
Kirk  went  to  Alamance  the  governor  had  written  to  him 
expressly  to  act  without  any  indignity  to  anybody,  and  to  pre- 
vent his  troops  from  conmiitting  any  outrage  upon  any  citizen, 
will  the  gentlemen  say  we  cannot  show  that  in  his  defence,  and 
that  he  is  to  be  held  responsible  by  the  iron  rule  that  what  his 
agent  said  in  the  progress  of  the  expedition  is  conclusive  and 
binding  upon  him  I  The  instructions  of  the  respondent  to  his 
agent  are  facts  going  to  make  the  sum  total  of  his  conduct ; 
and  when  he  undertakes  to  show,  if  he  can  show,  that  all  this 
barbarity  and  wrong  (for  which  there  is  no  apology)  was  not 
the  result  of  any  act  of  Governor  Holden,  and  was  not  author- 
ized or  approved  by  him  in  any  way,  surely  it  ought  to  be 
received  to  rebut  the  presumption  tliat  he  authorized  it,  because 
it  is  the  declaration  of  a  party  while  the  expedition  was  being 
carried  out* 

Mr.  GRAHAM.    Mr.  Chief  Justice,  there  is  another  caee 
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which  is  roferred  to  in  the  argument  of  counsel  in  the  case  of 
ex  parte  Milligan  in  4  Wallace.  An  officer  on  board  ship  was 
ordered  to  arrest  a  brother  officer  and  he  demanded  trom  bL? 
superior  officer  a  written  order  which  was  refused.  In  tlie  ab- 
sence of  such  written  order  the  junior  offioer  refused  to  make 
the  arrest.  For  this  he  was  arrested  and  tried  by  a  court  ma^ 
tial  and  sentenced  to  iine  and  imprisonment.  Subsequeutljbe 
brought  an  action  in  a  civil  court  against  the  president  of  tbe 
court  martial  and  recovered  damages  for  *his  ill^al  detention 
and  sentence,  and  he  was  informed  by  the  judge  that  he  migbt 
also  bring  liis  action  against  any  other  of  the  members  of  tbe 
court  martial  which  tried  him.  Two  of  the  members  of  tbe 
court,  when  ihe  damages  were  awarded,  were  sitting  inana\-al 
court  martial  and  the  officer  comuienoed  his  action  against 
tliem  also  and  tliey  were  arrested  by  a  writ  from  the  court  juet 
as  the  court  martial  adjourned  for  the  day.  The  members  of 
the  court  at  once  passed  resolutions  declaring  it  to  be  a  great 
insult  to  the  dignity  oi  a  naval  officer  to  have  him  called  to  an 
account  in  a  civil  court  for  any  of  his  official  acts.  Lord  Cbief 
Justice  Willis  immediately  ordered  the  arrest  of  all  the  mem- 
bers of  the  court  who  signed  the  resolutions  and  they  were 
taken  into  custody. 

The  CHIEF  JUSTICE.  Wliat  was  the  decision  in  tbat 
case. 

Mr.  GRAHAM.  Even  the  king  was  indignant  at  the  arrest 
of  the  mcmbeFB  of  the  court  martial,  but  in  the  end  all  tbe 
officers  signed  a  humble  and  submissive  agology,  beg^ng  leave 
to  withdraw  their  resolutions. 

Mr.  McCORKLE.  Mr.  Cbief  Justice  we  propose  to  ask  tbe 
witness  the  following  question:  ^'What  were  die  general 
^'  orders  you  received  from  the  governor  in  reference  to  tbe 
'^  treatment  of  prisoners  to  be  conveyed  to  George  W.  Kirk  ? 

We  think  think  that  question  is  competent  tor  this  reason. 
The  witness  is  tlie  adjutant  general  of  the  state  and  he  is  suppos- 
ed to  carry  out  the  orders  of  the  commander-in-chief.  Suppose 
that  the  witness  had  neglected  to  make  an  order  required  bv 


TKiXL  OP  WII.LIAM  W.   DOLDEW.  971 

Ilia  superior  ofScer,  certainly  it  would  be  competent  to  riio\\r 
the  fact  that  he  was  requested  to  make  it. 

The  CHIEF  JUSTICE.  The  i^esiding  officer  decides  that 
the  question  is  admissiUo  and  tl^t  the  evidence  is  relevant^ 
provided  it  establishes  the  &ct.  He  is  not  conversant  with 
military  rules  but  he  thinks  the  governor  has  the  right  to  prove 
that  he  instnicted  the  witness  either  in  writing  or  verbally  to 
give  certain  orders.  The  case  referred  to  by  the  counsel  for  the 
managers  [Mr.  Graham]  in  which  General  Armstrong  wa& 
involved  was  where  a  subordinate  officer  was  unfortunate  in 
having  only  a  verbal  and  not  a  written  order^  if  he  had  any  at 
all,  and  the  question  was  one  of  veracity  between  the  two 
officers.  It  an  officer  chooses  to  act  upon  a  verbal  order,  there 
i&  no  rule  of  law  that  I  know  of  whidi  requires  tliat  he  shall 
not  act  in  conformity  with  it.  It  may  very  well  be,  that  if  he 
demands  a  written  order  he  should  have  it.  The  question  may 
he  asked. 

By  Mr.  SMrrH,  [resuming.] 

Q.  What  were  the  general  order*  you  received  from  the 
governor  in  reference  to  the  treatment  of  prisoners  to  be  con- 
veyed to  George  W.  Kiik  ?  A.  The  govemor^t  orders  as  I 
understood  them 

Mr.  Manager  SPARROW.  Do  not  state  what  you  under- 
stand but  what  you  know. 

Q.  Give  your  knowki^e  f  A.  To  the  best  of  my  know* 
ledge  and  belief 

Mr.  Manager  SPARROW.    We  do  not  want  your  belief. 

The  CHIEF  JUSTICE.  The  witness  must  state  what  the 
governor  said. 

Mr.  GRAHAM.    We  rabmit^  Mr.  Chief  Justice,  that  while 
It  is  competent  to  prove  the  directions  directly  given  to  Kirk 
the  verbal  instructions  given  second  handed  through  the  ad* 
jutant  general  are  not  admissibiUe. 
By  the  Ciracp  Jucmcz. 

Q.  Wliat  ordeiB  were  gtven  yra  ?    A.  I  rememher  a  clause 
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in  one,  that  he  should  take  special  care  that  the  prisoners  were 
not  maltreated  or  abused. 

Q.  What  do  you  mean  by  the  clause?  A.  I  mean  a  clause 
in  one  of  the  orders, 

Q.  An  order  that  you  wrote  out  i    A.  Yes,  sir. 

Mr.  MERRIMON*    Where  is  that  order  ? 

The  WITNESS.    It  is  in  the  order  book. 

Mr.  GRAHAM.  Then  parole  evidence  of  it  cannot  be 
given. 

Q.  The  governor  gave  you  a  verbal  order  and  you  commn- 
nicated  it  by  a  written  order  ?    A.  Yes,  sir. 

The  order  book  was  here  produced  and  the  witness  read 
heading  of  the  order  referred  to  in  the  words  following : 

"  State  of  North  Carolina,  Adjutant  General's  office,  Raleigh 
August  7th,  1870" 

Mr.  GRAHAM.  That,  Mr.  Chief  Justice,  is  certainly  not 
competent.  It  was  issued  after  these  arrests  had  been  made 
and  the  outrages  had  been  perpetrated. 

The  CHIEF  JUSTICE.  I  understand  there  were  some 
eases  of  abuse  after  tlie  date  of  the  order.  Did  not  the  troops 
go  from  Ca^iwell  to  A^^^^^^ce  about  the  latter  part  of  the  month. 

Mr.  Graham.  About  the  12th  [of  August  The  prisoners 
were  taken  to  Salisbury  on  the  18th. 

Mr.  MERRIMON.  Mr.  Chief  Justice,  we  desire  to  be  heard 
upon  this  question.  These  outrages  that  have  been  testified  to 
were  all  perpetrated  before  the  date  of  that  order  except  the 
imprisonment  of  Turner.  The  order  comes  in  post  litem 
motem.  The  accused  allows  them  to  go  on  until  he  is  com- 
pelled by  both  the  state  and  federal  judiciary  intervening,  and 
finding  liimself  denied  support  by  the  President  of  the  United 
States  he  then  issues  the  order.  We  insist  upon  the  plainest 
principles  of  e\'idence  the  order  is  not  admissible. 

]V[r.  SMITH.  The  point,  Mr.  Chief  Justice,  is  this :  it  is  a 
])art  of  the  demeanor  of  the  accused  towards  these  prisoners 
while  in  his  custody.  One  of  the  enquiries  here  is  as  to  out- 
2'agcs  inflicted  upon  the  prisoners  while  in  the  custody  of  these 
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troops.     These  instnietions  of  the  executive  are  acts.     What 
tlieir  effect  sliall  be  is  a  matter  of  argninent. 

Mr.  CHIEF  JUSTICE.  The  presiding  officer  thinks  that 
the  evidence  is  competent.  It  may  Avcalcen  its  force  that  the 
order  was  made  during  the  latter  part  of  the  imprisonment  of 
the  parties  arrested ;  hut  if  it  was  made  during  the  imprison- 
ment it  is  competent.     What  is  tlic  date  of  the  order? 

The  WITNESS.     August  7. 

Mr  MEPtlflMOX.  AVill  the  chief  justice  allow  me  to  state 
one  additional  view  i 

Tlie  CHIEF  JUSTK^E.     Yes,  sir. 

Mr.  MERRIMOX.  A  i)arty  is  indicte<l  for  murder.  He 
•offei's  to  show  what  took  ])lace  the  day  after  the  murder  was 
perpetrated  by  way  of  exculpating  hiuisclf.  It  seems  to  me 
that  the  evidence  offered  here  is  analocjous  to  a  case  of  that 
kind.  Wheu  the  man  has  inflicted  the  fatal  stroke,  nothing 
that  transpired  afterwards  can  be  admitted  in  evidence  to  show 
justification  or  excuse.  These  outrages  were  perpetrated  days 
and  days  befoi'e  this  order  was  issued. 

The\:ilIEF  JUSTICE.  The  presiding  officer  is  not  able  to 
see  the  application  of  the  case  suggested  by  the  counsel  for  the 
managers,  [Mr.  Merrimon.]  He  is  aware  that  a  good  many  of  the 
acts  charged  occurred  betore  the  7th  of  August,  but  there  were 
certainly  some  that  transj)ired  after,  among  them  compelling 
the  prisoners  to  stay  out  in  the  rain  all  night.  The  treatment 
of  Mr.  Turner  is  another  instance.  The  presiding  officer  thinks 
the  evidence  is  competent  although  its  force  may  l)e  weakened 
by  the  fact  of  its  coming  in  ^jo  late  during  the  period  of  the 
imprisonment  of  the  pai'ties.  The  witness  will  read  the  order 
to  which  he  refers. 

The  WiTiTE^s  read  the  order  in  the  words  following  : 

State  op  North  Carolina, 

Adjutant  GeaeraVs  Office, 

Ealeigh,  xVugust  7,  1870. 
Special  Orders,  No.  14. 

Col.  G.  W.  Kirk,  commanding  2ud  Regiment  N.  C.  S.  T. 

G3 
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will  parole  all  his  prisoners  in  whose  honor  he  can  confide  to 
report  to  him  at  Company  Shops,  at  10  o'clock  a.  m.,  on  that 
or  the  next  day.  Ho  will  also  take  the  necessary  steps  to 
secure  the  attendance  of  all  the  witnesses  at  this  time. 

Col.  Kirk  will  leave  one  hundred  picked  men  under  com- 
petent officers  at  Yanceyville,  and  leave  the  rest  of  ^  his  men 
with  baggage,  at  Company  Shops,  taking  special  care  that 
his  prisoners  are  not  maltreated  or  abused. 

By  command  of  Gov.  Hoi  Jen. 

A.  W.  Fisher,  Adjt.  Genl. 

By  Mr.  Smith  [resuming]. 

Q.  Is  there  any  other  order  sent  to  Kirk?  A.  Yes,  sir,  I 
find  another  order  under  date  July  13,  being  special  order 
No.  11. 

Q.  You  may  read  it  ? 

The  Witness  read  the  order  in  the  words  following : 

State  of  North  Carolina. 
Adjutant  GeneraTtt  Office^ 
Kaleigh,  July  13th,  1870. 
Special  Orders.  No.  U. 

Col.  G.  W.  Kirk,  commanding  2nd  regiment  North  Caro- 
lina state  troops,  will  at  once  procure  necessary  transportation 
for  his  camp  equipage  and  proceed  to  Yancey\nlle  and  assume 
command  of  Alami  nee  and  Caswell  counties. 

He  will  take  the  necessary  steps  to  preserve  order,  and  to 
give  the  fullest  protection  to  life  and  property. 

He  will  take  charge  of  the  public  buildings,  and  arrest  and 
held  for  examination  persons  accused  of  felonies,  especiallj 
those  charged  with,  or  being  accessary  to  the  murder  of  J.  W. 
Stevens  and  Wyatt  Outlaw. 
By  command  of  Governor  Holden,  commander-in-chief. 

A.  W.  Fisher,  Adft  Genl 

Mr.  GKAHAM.     That  is  an  order  we  put  in  several  daysago. 
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Mr.  BOYDEN.  We  are  much  obliged  to  the  managers  lor 
Laving  done  so.     But  it  does  no  harm  to  have  had  it  read  again. 

Q.  Do  you  find  any  other  order  ?  A.  I  do  not  find  any 
other  bearing  especially  on  the  treatment  of  prisoners. 

Q.  State  whether  you  lieard  any  verbal  instructions  given  to 
Kirk  or  to  any  of  his  other  officers  before  they  went  out  or 
while  these  things  were  going  on,  as  to  how  he  should  act 
towards  the  people. 

Mr.  MEREIMON.  You  will  speak  from  your  own  know 
ledge. 

Q.  I  mean  what  you  have  heard  the  governor  say  ?  A.  I 
do  not  remember  of  hearing  any  conversation  on  that  subject. 

Q.  Did  you  hear  anything  of  the  kind  I  have  indicated  to 
you  when  Kirk  was  present?     A.  Ifo,  sir. 

Q.  "When  you  issued  orders  yourself  had  you  any  directions 
from  Governor  Holden  as  to  what  should  be  the  nature  of  the 
orders  ?    A.  I  had. 

Mr.  GEAIIAM.  I  submit  that  only  the  orders  sent  to  the 
troops  are  admissible. 

Mr.  SMITH.  What  I  am  inquiring  for  are  the  instructions 
given   the  accused  to  this  officer. 

Mr.  GRAHAM.  It  is  not  competent  to  prove  instructions 
given  by  him  which  are  not  proven  to  have  reached  the  military. 

The  CHIEF  JUSTICE.  The  presiding  officer  tliinks  it  is 
competent  upon  the  ground  that  the  court  i&  enquiring  into  the 
animus.     It  certainly  shows  his  intent  as  to  the  orders. 

Mr.  BRAGG.  I  would  like  to  ask  the  witness  a  preliminary 
question. 

By  Mr.  Bragg. 

Q.  Did  you  send  all  the  orders  that  were  given  you  ?  A. 
All  that  were  sent  to  me  to  forward. 

Q.  Did  you  record  them  in  that  book  ?    A.  Yes,  sir. 
By  Mr.  Smith  [resuming]. 

Q.  What  were  the  general  directions  as  to  the  form  in 
which  orders 

Mr.  BRAGG.    1  object 
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().  Are  verbal  ordei's  ever  given  to  you  and  you  put  them 
in  form  i  A.  Tliat  is  frequently  the  case.  Sometimes  vcrlial 
orders  are  given  and  sometimes  written,  and  I  write  tlieiu  out 
and  submit  them. 

Q.  Did  the  governor  give  you  any  instructions  or  directions 
ill  reference  to  issuing  ordei^s  how  the  prisoners  were  to  be 
treated  which  vou  did  not  send  i 

Mr.  HRAGG.  We  object  to  that.  The  witness  has  stated 
that  he  sent  all  orders  which  were  given  to  him. 

Q.  Did  the  £i:overnor  ii:ive  vou  anv  i^eneral  instructions  or 
directions  as  to  what  shotdd  be  the  nature  of  your  orders  tranr 
mitted  to  the  military  out  there  < 

Mr.  lUlAGG.  We  subnnt,  Mr.  Chief  Justice,  that  the 
(picstion  is  not  admissible.  The  adjutant  general  is  the  nian 
through  whom  the  commander-in-chief  issues  liis  orders.  In 
rejdy  to  a  question  put  by  me  whether  he  had  sent  all  the 
orders  the  irovcrnor  had  i>\^ued  or  directed  him  to  issue,  he  said 
*' yes."  Now  the  gentlemen  desire  to  prove  some  loose  con- 
versatiun  between  tlie  respondent  and  the  witness  as  ti»  whai 
his  j)urp()ses  were.     I  submit  that  it  is  too  indefinite. 

The  cnilEF  JUSTICE.  The  counsel  forgc^ts  tliat  the^'en- 
tlcmaii  is  cross-examining  a  witness  called  on  behalf  of  the 
managers  on  the  very  point  to  which  the  counsel's  question  wis 
directed.  He  is  seekingj  if  po«sible,  to  get  him  to  reverse  hii 
statement. 

Q.  1  desire  to  know  whetlier  any  diiX5ctlon6  or  instruetions 
\vere  given  to  you  by  (Governor  Ilolden  which  were  not  put  in 
shape  and  sent  out  in  relation  to  the  treatment  of  prisoners- 
not  spccilic  orders  but  general  orders? 

ilr.  imAGG.  There  it  is,  Mr.  Chief  Justice,  the  counsel 
is  seeking  to  in(]uire  about  something  expressive  of  the  wisbtf 
of  the  governor — not  that  those  wishes  wTre  put  into  tk 
s]ia])e  of  orders.     AVe  object  to  that  kind  of  testimonv. 

The  GllIKF  JL^STICE.  Will  the  counsel  rq^eiit  the 
question  ( 

Q.  My  inquiry  is  whether  any  general  instructions  wcregiven 


TRIAL    OF   WILLIAM   W.    IIOLDEN.  977 

yon  by  the  Governor  as  to  the  oinjers  to  be  issued  whioli  were 
not  })ut  in  shape  or  form  of  orders  and  transmitted,  if  so,  wliat 
were  they  ? 

The  CHIEF  JUSTICE.  The  witness  can  answer  the 
question. 

A.  I  liardl}'  know  how  to  answer  that.  Of  course  I  liad 
frequent  conversations  witli  the  governor  as  to  the  treatment  of 
prisoners.  I  suppose  his  idea  to  be  inchided  in  the  orders 
issued,  was  that  the  prisonei*s  were  to  be  treated  liumanely  and 
kindlv. 

Q.  That  was  tlie  scope  ot  liis  directions  and  instnictions^to 
you  i     A.  Yes,  sir. 

Q.  I  desire  to  ask  \'ou  another  question.  Wlien  it  was  com- 
municated to  Governor  Ilolden  that  tlie  prisoners  had  been 
ina?treatcd  what  hi*  directions  to  the  officers  were,  and  whether 
he  sanctioned  that  treatment. 

Mr.  GKAlIAil.  Mr.  Chief  Justice,  I  think  we  had  first 
better  know  whether  there  were  any  directions,  and  if  so,  if 
they  were  put  in  writing. 

The  CHIEF  JUSTICE.  The  presiding  officer  thinks  that 
on  cross-examination  the  counsel  has  a  right  to  assume  certain 
things,  and  to  put  his  (juestion  upon  such  6up])osition. 

Mr.  GRAHAM.  I  had  supposed,  Mr.  Chief  Justice,  that  in 
a  matter  so  important  as  the  hanging  of  men  to  extort  confes- 
sions coming  to  the  knowledge  of  the  comnjander-in-chief  he 
would  give  some  peremptoiy  instructions,  and  not  leave  his 
wislies  to  bo  expressed  in  loose  conversjitions. 

The  CHIEF  JUSTICE.  Tliat  is  a  matter  of  argument 
hereafter. 

Mr.  15RAGG.  I  beg  to  have  tlie  question  put  in  writing.  The 
gentleman  talked  about  tlie  "  general  scope."  What  he  means 
by  the  general  scope  is  not  apparent. 

Mr.  BOYDEX.     The  question  has  been  already  answered. 

The  CHIEF  JUSTICE.  It  is  the  right  of  the  counsel  to 
have  the  question  reduced  to  writing. 

Mr.  SMITH.    This  is  my  question  as  I  Uava  written  it  down 
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State  what  were  the  general  directions  given  to  you  by  the 
governor  as  to  the  treatment  of  prisoners  and  the  conduct  of 
troops  to  be  observed  in  all  orders  sent  through  your  office  i 

Mr.  BRAGG.  That  varies  the  question.  It  is  not  the  one 
the  counsel  asked  the  witness  before. 

Mr.  SMITH.     It  is  the  one  tliat  I  ask  now. 

Mr.  BRAGG.  Do  I  understand  the  counsel  to  withdraw 
tlic  other  question. 

Mr.  GRAHAM.  I  submit,  Mr.  Chief  Justice,  that  thk 
<]uestion  just  read  is  indefinite. 

Mr.  SMITH.  I  think,  Mr.  Chief  Justice,  that  wc  have  a 
right  to  ask  this  question. 

The  CHIEF  JUSTICE.    The  question  is  admissible. 

The  Clkrk  read  the  question  as  follows : 

Q.  State  what  were  the  general  directions-given  by  the  gOT- 
emor  to  you  as  to  the  treatment  of  prisoners,  and  the  conduct 
of  troops  to  be  observed  in  all  orders  sent  thi*ough  your  oflice  i 
A.  It  was  that  the  prisonei-s  should  be  kindly  and  humanely 
treated. 

Q.  Do  you  now  know  wliether  when  lie  heard  of  any  in- 
dignity to  tliese  prisoners  he  expressed  any  a])probation  or 
disapprobation — I  mean  during  the  time  the  ])risoiiers  were 
in  custody  ? 

Mr.  GRAHAM.  I  object  to  any  conversation  which  the 
governor  may  have  had  with  the  witness. 

Senator  GILMER.  I  would  inquire,  Mr.  Chief  Justice,  if 
the  admissibility  of  questions  of  this  character  and  was  not 
decided  the  other  day  i 

Mr.  SMITH.     On  what  occasion  I  would  enquire. 

Senator  GILMER.  On  the  proposition  as  to  what  the 
respondent  stated  as  to  the  treatment  of  prisoners. 

Mr.  SMITH.  There  has  been  no  decision  that  what  the 
respondent  said  during  the  time  the  prisoners  were  in  custody 
was  not  admissible. 

Mr.  GRAHAM.  Mr.  Chief  Justice,  the  proposition  is  to 
give  in  evidence  the   remarks    made  by  the  respondent  in 
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reference  to*flie  treatment  of  prisoners.  The  question  shoTikl 
he  what  instructions  did  lie  give  to  prevent  the  recurrence  of 
the  maltreatuifent  i 

Senator  JONES.  I  think,  Mr.  Chief  Justice,  tliat  this  ex- 
amination has  gone  to  an  improper  length,  1  move  that  the 
question  be  disalloM'e'd- 

Mr.  SMITH.  I  would  like  to  put  the  question  in  writing 
before  it  is  to  be  determined  upon. 

The  CHIEF  JUSTICE.  The  presiding  officer  would  sug- 
gest  that  the  question  be  directed  to  some  particular  time. 

Mr.  SMITH.     I  will  reduce  the  question  to  writing  and  will 
hand  it  to  the  clerk. 
'     The  Clkkk  read  the  question  in  the  words  following  : 

Q.  Do  you  know  when  at  any  time  during  the  period  ol  the 
imprisonment  of  the  persons  arrested,  the  information  of  the 
maltreatment  of  them  v\as  communicated  to  the  accused, 
what  he  then  said  and  did  < 

Mr.  MERRIMON.  AVe  object  to  the  question.  If  that  can 
be  admitted  it  will  permit  every  man  who  has  been  in  the  gov- 
ernor's olKce  or  has  met  him  in  the  streets  to  come  in  and  state 
loose  conversations  that  may  have  transpired  between  himself 
and  the  governor. 

^[r.  SMITJI.  The  gravamen  ot  this  charge  is  that  the  gov- 
ernor sanctioned  and  apj:roved  the  series  of  outrages  and  is 
responsible  to  the  country  on  this  impeachment  for  the  acts  of 
his  su])ordinales.  I'nder  that  cliHrsje  it  is  claimed  we  cannot 
fallow  that  during  the  very  interval  he  repudiated  and  disavowed 
those  acts  and  that  he  cannot  be  permitted  to  prove  that  he 
instructed  the  adjutant  general  to  direct  the  prisoners  to  be 
treated  with  humanity  i  AVhat  the  governor  said  and  did 
during  that  period  is  the  enquir}'  here ;  surely  the  declarations 
of  the  respondents  are  acts;  and  his  conduct  nmst  be  seen  and 
known  by  this  court  in  order  to  ascertain  whether  the  charge 
of  the  managers  that  the  governor  acted  from  a  corrupt  and 
wilful  purpose,  is  true. 

Mr.  MERKIMON.     What  I  say,  Mr.  Chief  Justice,  is  that 
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tlie  loose  conversations  of  the  governor  with  the  adjutant  geB- 
oral  or  with  anyhodv  else  are  not  to  he  admitted  in  evidence, 
hecause  they  arc  indefinite  and  nnsatisfactorv  and  becaase,  ac* 
cording  to  law  and  according  to  military  ethics,  and  according 
to  all  propriety  when  each  acts  as  these  were  brought  to  tlie 
attention  of  the  respondent,  it  being  his  duty  (  not  only  as  gov- 
ernor bnt  as  a  civilized  man  having  anthority  to  do  so,)  to  issue 
peremptory  orders  to  prohibit  those  acts  and  to  aiTest  and  try 
by  court  martial  the  officers  and  men  who  had  perpetrated  the 
outrages,  such  orders  are  the  proof  that  he  shoidd  otfer.  There 
is  no  rule  of  reason  or  of  justice  that  will  allow  the  respondent 
to  prove  here  any  loose  con vei*sat ions  he  had  in  reference  to 
the  hanging  of  Patten. 

Senator  EOBBINS,  of  Eowan.  There  is  one  point,  Mr. 
Chief  Justice,  in  this  connection  that  I  would  like  to  hear 
the  counsel  upon.  Suppose  tho  remark  were  made  to  such 
person  that  its  effect  would  be  to  operate  as  a  rebuke  and  thus 
tend  to  stop  further  acts  of  oppression  on  the  part  ol  the  gov- 
ernor s  agents,  would  not  such  remark  addressed  to  such  agent 
be  competent  when  remarks  if  made  to  an  indifferent  })erson 
would  not  be  admissible  as  evivence? 

The  CHIEF  JUSTICE.  The  presiding  officer  is  of  the 
opinion  that  the  (piestion  cannot  be  put.  It  falls  under  the 
rule  of  evidence,  that  the  state  cannot  offer  anvthinff  that  a 
prisoner  has  said,  and  a  prisoner  cannot  manufacture  testimonv 
for  himself.  If  it  is  proved  that  Gov.  Ilolden  lieard  of  these 
outrages,  then  they  would  be  at  liberty  to  prove  what  he  said : 
but  unless  you  see  proper  to  carry  the  knowledge  to  him,  his 
mouth  is  shut  upon  the  rule  that  no  man  can  manufacture  testi- 
monv for  himself. 

Q.  Were  you  ])resent  when  any  conversation  took  plaee  l>e- 
tween  Gov.  Ilolden  and  Kirk  or  Burgen,  or  any  of  these  offi- 
cei's,  in  relation  to  the  treatment  of  these  prisoners  during  tho 
time  that  thev  were  in  custody?  A.  I  do  not  remember  anv 
such  occasion. 

Q.  Do  you  know  whether  or  not  an  order  was  issued  by 
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Gov.  Ilolden  for  the  arrest  of  Burgen  ?    A.  There  was. 

Q.  [IJy  Mr.  Graliam.]     Where  is  it  ?     A.  It  is  in  the  book. 

Q.  [By  Mr.  Graliani.J  What  is  the  date  of  it!  A.  Au- 
gust 22(1,  1870. 

Mr.  GRAHAM.  At  tliat  time  tlicse  men  were  out  of  cus- 
tody. 

The  CHIEF  JUSTICE.  Tlie  presiding  officer  is  of  the 
opinion  that  it  is  coni})ctent  to  sliow  that  Burgen  was  arrested 
afterwards. 

Mr.  (tRAIIAM.  I  respectfully  submit  that  anything  that 
took  place  in  reference  to  the  arrest  of  Burgen  after  these  men 
had  been  delivered  from  prison,  is  a  matter  of  no  consequence 
in  this  investigation  at  all.  That  was  a  matter  between  him 
self  and  Burgen.  It  was  an  act  done  long  after  any  act  per- 
taining to  the  controversy  now  pending.  If  ])roof  can  oe 
allowed  of  his  arrest  on  the  22d  day  of  August,  it  is  equally 
admissible  to  admit  proof  of  his  arrest  in  December.  I  sub- 
mit it  is  simply  allowing  the  rcspondent  to  manufacture  evi- 
dence in  his  own  behalf. 

The  CHIEF  JUSTICE.  The  presiding  officer  is  of  the 
opinion  that  the  question  does  not  fall  under  the  rule  of  evi- 
dence manufactured  bv  the  defendant  in  his  own  behalf  The 
respondent  has  a  right  to  show,  that  alter  the  transaction,  he 
took  the  proper  measures  to  have  the  party  guilty  of  these 
wrongs  arrested  and  punished ;  for  nori  constat  he  was  not 
informed  of  these  outra<i:es  until  after  thev  occurred  and  alter 

O  »■' 

the  prisoners  were  released. 

Senator  GILMER.  I  cannot,  Mr.  Chief  Justice,  see  how  the 
testimonv  offered  differs  from  that  which  was  excluded  the 
other  day  by  the  court.  With  great  respect  to  the  opinion  of 
the  presiding  officer  I  feel  it  my  duty  to  call  for  a  decision  of 
the  question  by  the  senate. 

A  sufficient  number  seconded  the  call. 

Mr.  SMITH.  Before  takinsTj  the  vote  I  would  like  to  have 
the  senate  understand  our  view.  The  presiding  ofKcer  has 
admitted  a  question  on  this  ground,  that  there  being  no  evi- 


<)82  COURT   OY   IMPEACimENTO. 

dence  tliat  the  governor  liad  heard  of  this  maltreatment  until 
after  the  prisoners  were  diseliarged  it  is  competent. 

Mr.  MERRIMON.  Mr.  Chief  Justice,  I  do  not  understand 
you  as  sa3nng  that  tliei^  was  any  evidence  of  that  fact.  I  under- 
stand the  case  to  be  this :  tliese  parties  had  been  arresteil  by 
l]ur2:cn  and  Kirk  under  the  order  ol  the  executive :  thev  had 
been  delivered  to  the  United  States  and  the  state  courts  and 
had  been  discharged.  Then  tlie  governor  ordered  Burgen  to  be 
arrested  lor  these  offences.  The  point  now^  to  be  decided  is 
whether  that  fact  may  be  proved. 

The  CHIEF  JUSTICE.  In  the  absence  of  proof  bringing 
Iionie  to  the  respondent  at  an  earlier  a  day  a  knowledge  of  the 
lact — that  is  the  manner  in  which  the  question  is  qualitied. 

Mr.  BRAGG.  We  say  there  is  proof  here  that  the  respon- 
dent had  knowledge.  There  is  proof  by  a  man  who  was  here 
and  examined  by  officers  of  the  governor  at  his  instance  who 
liad  been  hanged,  and  who  stated  that  he  had  fainted  under 
whe  operation.  Boyd  was  here,  and  he  had  been  examined 
also  upon  the  same  point,  although  it  has  not  yet  appeared 
what  he  said.  Tiie  resjioudent  has  introduced  a  paper  here, 
which  was  drawn  up  by  Colonel  Clarke  and  signed  by  Patten 
in  which  ho  told  the  whole  matter  in  the  office  of  the  gov- 
ernor. I  say,  therefore,  these  facts  must  liave  been  known  to 
the  governor. 

The  CHIEF  JUSTICE.  The  presiding  officers  thinks  the 
counsel  in  mistaken.  The  paper  which  Patten  signed  did  not 
make  any  statement  in  referen(*e  to  his  having  bet'ii  hung. 
It  had  reference  to  his  joining  the  secret  organization.  If 
there  is  any  doubt  about  it  the  paper  can  be  produced. 

Mr.  lUlACirCr,  Perhaps  I  am  wrong.  But,  sir,  it  is  a  matter 
ot  ])nblic  history  which  a  court,  such  as  this,  will  take  notice 
of  as  evidence  that  the  defendant  must  have  been  aware  of  the 
fact  that  these  men  were  hung  about  the  oOth  or  olst  July. 
The  whole  country  was  Hooded  with  statements  of  the  fact,  and 
it  was  a  matter  af  ])nblic  notorietv.  The  fact  of  these  outrages 
were  contained  in  the  affidavits  upon  which  the  writs  oi  hubea)* 
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coi'pua  were  based,  and  the  respondent  had  counsel  to  appear 
in  Ills  behalf  in  those  proceedings.  It  does  seem  tome,  there- 
fore, there  can  be  no  claim  that  the  respondent  did  not  lia>'e 
full  and  ample  notice. 

Mr.  McCORKLE.  It  is  apparent  that  this  question  tends 
to  sliow,  not  what  occurred  after  the  arrest,  but  the  outrages 
that  were  committed  betore ;  and  it  would  be  competent  in 
this  point  of  view  as  a  circumstance  showing  whether  the 
governor  liad  any  knowledge  of  these  acts  up  to  the  time  of 
their  commission  and  that  he  arrested  these  men  as  soon  as  he 
heard  of  the  facts.  It  would  be  a  circumstance  to  weight  with 
the  court  whether  or  not  he  had  knowledge.  The  gentleman 
on  the  other  side  says  that  the  governor  must  have  had  knowl- 
edge and  that  it  was  a  matter  ot  public  history  and  known  to 
everybody.  We  have  had  no  evidence  yet  that  it  was  a  matter 
of  history  and  certainly  not  to  such  an  extent  as  to  raise  tho 
presumption  that  the  governor  was  informed. 

Senator  GILMER.  Perhaps  I  have  misunderstood  the 
view  on  which  the  evidence  is  offered.  If  it  is  offered  as  the 
last  gentleman  says,  to  contradict  the  allegation  of  the  sciontt)\ 
on  the  part  of  the  respondent,  if  the  court  thinks  it  is  com- 
petent for  that  purpose  I  withdraw  my  motion. 

Mr.  OR  All  AM.  Mr.  ('liief  Justice,  while  I  do  not  profess  to 
have  much  skill  or  knowledge  in  criminal  trials,  I  think  I  can 
satisfy  any  juror  that  the  scienter  existed.  The  commauder-in. 
(*hief  was  within  a  few  hours'  travel  of  his  armv,  where  occurren- 
ces  took  place  of  a  character  to  attract  the  notice  and  awaken  feel- 
iugs  of  abhorrence  among  the  people  during  the  first  days  of 
August;  and  twenty-two  days  thereaflcr  intervened  before  the 
respondent  ordered  the  arrest  of  Burgen  ;  and  nearly  twenty 
days  passed  before  the  prisoner  were  discharged.  Will  it  be 
claimed  that  the  fact  of  these  outrages  had  not  come  to  thegov- 
ernars  knowledge  long  before  the  22d  day  of  xVugust  ?  In  the 
meantime  Patten  had  been  here  and  other  witnesses  had  been 
here  from  the  camp  of  the  commander-in-chief;  and  if  lie  exer- 
cised the  power  of  a   connnander-in-chief  the  fact  must   have 
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"been  known  to  liim.     The  knowledge  of  these  facts  ig  a  prcs 
Bumptiou  arising  outof  tlie  nature  of  military  operations. 

Mr.  SMITH.  Mr.  Chief  Justice,  I  think  tuv  friond  has 
conceded  the  whole  point  when  he  thinks  he  can  convince  the 
jur}'  of  the  existence  of  a  previous  knowledge  hy  tlie  respon- 
dent. What  we  claim  is  that  that  is  one  of  the  questions 
which  is  to  be  passed  upon  by  this  court,  and  thus  far  notldn«> 
except  indirect  evidence  has  been  given.  On  the  question  of 
the  existence  of  a  previous  knowledge  "\j=©  will  meet  liini  at 
Phillipi ;  but  we  do  not  desire  to  cut  off  one  proofs  and  de- 
prive us  of  the  right  of  going  to  the  jury  upon  it. 

The  CIIJEF  JUSTICP].  The  senator  having  withdra>vii 
his  motion  for  a  decision  of  the  question  of  the  admissibility 
of  the  proof  by  the  senate  the  question  may  be  asked. 

Senator  JONES.  Mr.  Chief  Justice,  1  move  that  the  ques- 
tion he  disallowed.  The  facts  sought  to  be  proved  being 
Equally  consistent  with  the  knowledge  or  want  of  knowledge 
by  the  respondent,  it  cannot  bear  upon  the  question  oi  scichUi' 
at  all. 

Senator  EDWARDS.  Mr.  Chief  Justice,  as  I  understand 
the  question  it  is  this :  shall  the  governor  be  allowed  to  give 
in  evidence  an  order  to  his  subordinates  made  after  the  libera- 
tion of  the  prisoners  to  show  what  were  his  instructions  before 
they  were  put  in  prison. 

Ri'-Drrect  Kmni i nation. 

The  CHIEF  JUSTICE.  The  question  has  reference  to  ad- 
mitting proof  of  the  arrest  of  Bnrgen. 

Senator  EDWARDS.  That  is,  after  the  prisonei-s  have  Ijccu 
discharged  from  custody  shall  he  be  allowed  to  give  evidence  of 
his  orders  to  his  subordinates  as  affecting  his  instnictions  to 
thc^se  STd)ordinates  before  the  liberation. 

Senator  MOORE.  Mr.  Chief  Justice,  I  rise  to  a  question  of 
order.  The  motion  is  not  debateable  except  by  consent  of  the 
senate. 

Senator  EDWARDS.  I  aoi  not  debating--I  am  making  an 
inquiry  to  see  if  I  understand  the  question. 
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« 

Senator  MOORE.  Mr.  Chief  Justice,  I  iueist  upon  my  point 
of  order.  I  think  the  senator  is  discuesing  the  question.  I 
think  the  senate  nndei'staiids  the  question  well  enough. 

Senator  EDWARDS.  The  senate  may  understand  the 
(juestion  but  the  senator  does  not. 

The  CHIEF  JUSTICE.  There  is  a  diiference  between 
making  an  inquiry  and  arguing  a  question.  It  seems  to  me 
that  tlie  senator  from  Granville  is  arguing  it. 

Senator  EDWARDS.  AVith  all  respect  to  the  presiding 
officer,  I  am  not  arguing  the  question.  I  say  that  if  I  under- 
stand the  question  it  is  this :  shall  the  respondent  be  allowed 
to  give  in  evidence  an  order  after  the  liberation  of  the  prison- 
ers to  show  his  purpose  before  they  were  liberated? 

The  CHIEF  JUSTICE.  The  clerk  will  read  the  order 
offered  in  evidence  for  the  information  of  the  senate. 

The  Clerl  proceeded  to  rtad  the  order  of  the  governor 
for  Burgen  to  be  placed  under  arrest  from  the  order  book  of 
the  adjutant  general. 

The  CHIEF  Ji^STICE.  The  question  before  the  court  is 
whether  that  order  shall  l)e  read  in  evideiice.  The  presiding 
officer  decided  that  it  could  be  read  in  evidence,  on  the  ground 
that  no  legal  evidence  has  yet  been  offered  that  fixes  on  the 
governor  a  knowledge  of  the  transactions  w'hich  have  been 
stated.  The  fact  that  they  were  a  matter  of  notoriety  is  not 
Evidence,  while  they  may  have  been  notorious  to  everybody  else 
still  the  governor  may  not  have  been  informed,  and  it  is  incum- 
bent ou  the  managers  to  show  the  existence  of  that  knowledge. 

Mr.  COXIGLAXD.  I  hope,  Mr.  Chief  Justice,  t  will  be 
excused  if  I  make  a  remark  at  this  stage  of  the  discussion.  I 
have  not  fully  caught  the  question  which  is  pending  before  the 
court,  but  as  I  understand  it,  it  is  this  :  we  ask  to  be  allowed 
to  show  that  this  respondent  ordered  the  arrest  of  Burgen. 
That  is  objected  to.  It  occurs  to  me  that  the  principle  of 
natural  justice  which  should  warm  eveiy  man's  bosom  w^ould 
prompt  the  admission  of  this  evidence.  I  am  6ur])ri6ed  that  it 
fehould  be  objected  to*    What  has  been  the  eouree  of  evidence 
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on  the  other  side  ?  The  respondent  is  held  up  as'  a  monster  of 
iniquity  and  the  statement  has  been  made  that  he  has  connived 
at  the  most  atrocious  acts  and  all  sorts  of  evidence  has  been 
given  to  sustain  that  view.  The  very  moment  we  propose 
to  meet  the  allegations  by  proof  which  tends  to  show  that 
he  knew  nothing  ot  those  acts,  our  proof  is  objected  to.  Sir, 
this  is  not  a  jury,  it  is  a  body  composed  of  intelligent  men 
many  of  wliom  are  lawyers  and  who  cannot  be  aifected  or 
influenced  by  incompetent  testimony  one  way  or  the  other. 
Sir,  I  am  surprised  that  the  objection  should  be  interposed. 

Senator  JONES.  Mr.  Chief  Justice,  I  insist  upon  ray 
motion. 

The  Clerk  proceeded  to  call  the  roll  of  senators  on  the 
admission  of  the  question  propounded  by  the  counsel  for  the 
respondent  and  it  was  decided  in  the  negative  by  the  following 
vote. 

Those  who  voted  in  the  aflirmative  were : 

Messrs.  Allen,  Barnett,  Bellamy,  Brogden,  Cowles,  Flemiming, 
Gilmer,  Hawkins,  Hyman,  King,  Ledbetter,  Love,  McCotter, 
Moore,  Murphy,  Olds,  Price,  Bobbins,  of  Rowan,  Speed — 19 

Those  who  voted  in  the  negative  were : 

Messrs.  Adams,  Albright,  Battle,  Brown,  Cook,  Currie, 
Dargan,  Edwards,  Graham,  of  Alamance,  Graham,  of  Orange, 
Jones,  Latham,  Linney,  Mauney,  McClammy,  Merrimon,  More- 
head,  Norment,  Robbins,  of  Davidson,  Skinner,  Troy,  Waddell, 
Warren,  Whiteside  and  Worth — 25. 

Mr.  SMITH.  We  suppose.  Mr.  Chief  Justice,  tliat  that 
ruling  of  the  court  includes  proof  of  the  order  of  arrest. 

The  CHIEF  JUSTICE.     The  same  principle  will  apply. 

lie-Direct  JExdminatio7h. 
By  Mr.  Merrimon. 

Q.  Did  I  understand  you  to  say  that  you  reduced  to  writing 
all  the  orders  the  governor  gave  you  ?    A.  All  special  orders. 

Q.  All  orders  which  he  directed  you  to  communicate  to  the 
troops  you  reduced  to  writing,  and  put  them  in  that  book  ?  A. 
Yes,  sir,  if  I  understand  your  question. 
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Q.  I  ask  you  if  you  reduced  to  writing  all  orders  that  the 
governor  gave  you  as  adjutant  general  to  communicate  to  the 
troops  and  entered  them  on  this  order  book  ^  A.  All  special 
orders  I  did.  A  question  has  been  asked  me  about  general 
instructions.  Of  course  general  instructions  are  not  put  in  the 
book. 

Q.  Did  he  give  you  any  order  or  message  to  send  to  the 
army  that  you  did  not  put  in  that  book  ?     A.  I  think  not. 

The  hour  of  2:45  having  arrived  the  court  adjourned  to  meet 
to-morrow  at  11  o'clock  a.  m. 
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TWXaffTIZnrH  DAY. 


Skxate  Ciiambek,  February  18,  1871. 


The  COURT  met  at  eleven  o'clock,  piirBiiaiit  to  a<ljoiirninei 
Hon.  R.  M.  Pcai*soii,  Chief  Justice  of  the  Supreme  Court,  in  r 
chair. 

The  proceedings  were  opened  by  proclamation  made  in  d 
form  by  the  doorkeeper. 

The  CLERK  proceeded  to  call  the  roll  of  senators  when  i 
following  gentlemen  were  found  to  be  present. 

Mossi's.  Adams,  Albright,  Barnett,  Rattle  Bellamy,  l>rogile 
lirovi^n>  Cook,  Council,  Cowles,  Currie.  Edwards,  Flemnn'ii 
Gilmer^  (iraham,  of  Alamance,  Ilyman,  Jones,  King,  Lathai 
Linney,  Love,  Mauney,  McClammy,  McCotter,  Merrinic 
Moore,  Murpliv,  Norment,  Olds,  Price,  Robbins,  of  Davidsc 
liobbins,  of  Rowan,  Skinner,  Speed,  Troy,  Waddell,  AVarre 
Wliiteside,  Worth— i4. 

Senator  GRAHAM,  of  Alamance,  moved  to  dispense  wi 
the  reading  of  the  journal  of  the  proceedings  of  yesterday. 

Tlie  CHIEF  JUSTICE  put  the  question  mi  the  motion 
Senator  Graham,  of  Alamance,  and  it  was  decided  in  the  affiri 
ativc. 

THEODORE   X.  RAMSPIY,  a  witness  on  hehalf  of  i 
2[anu(jcrs^  heuKj  duly  sworn ^  iestffied  as  follows  : 
Bv  Mr.  Mkrkimox. 

Q.  State  to  the  court  your  name,  age,  place  of  business  ni 
business  \  A.  Theodore  N.  Ramsey,  born  in  the  city  of  Raleiii 
Mv  business  is  that  of  clerk  at  the  Sentinel  office. 

Q.  Look  upon  the  book  now  produced  and  state  what  it 
[a  bound  newspaper  file  handed  to  the  witnees]  ?  A.  Tl 
is  the  Raleigh  Sentinel  for  the  year  1870,  from  January  1st 
July  1st. 

Q.  What  is  this  [producing  an  unbomid  newspaper  file 
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the  witness].    A.  This  is  the  Raleigh  Sentinel  from  July  1st 
1870,  to  January  Ist  1871. 

Q.  Where  is  that  paper  puWished?  A,  In  the  city  of 
Baleigh. 

Q.  How  often  is  it  published  ?    A.  Daily, 

Q.  Does  that  paper  circulate  in  this  city  ?    A,  Yes,  sir. 

Q.  Do  you  know  whether  it  went  to  the  executive  office 
during  the  year  1870  ?  A.  I  do  not  know.  It  went  to  the 
clerk  of  the  executive  office,  Mr.  Homer.    It  was  sent  to  him. 

Q.  Is  he  the  private  secretary  of  the  governor?  A.  He  is 
the  principal  clerk  in  the  executive  office, 

Cross-Examindtion. 
By  Mr.  McCobkle. 

Q.  Does  this  paper  circulate  extensively  in  Caswell  and 
Alamance  counties  ?    A.  Yes,  sir,  very  extensively. 

Mr.  MERRIMON.  Mr.  Chief  Justice  we  offer  to  put  in 
evidence  the  proceedings  of  a  meeting  held  in  the  county  of 
Alamance  on  the  8th  day  of  January  and  published  in  the 
Sentinel  of  the  12th  day  of  Januaiy.  Before  proceeding  to  read 
from  the  book  I  offer  in  evidence  tlie  original  ol  the  Shoffner 
bill  as  then  certified  by  the  clerk. 

Mr.  SMITH.  I  do  not  see,  Mr.  Chief  Justice,  what  the  inte- 
rior proceedings  of  the  two  bmnches  of  the  general  assembly 
have  to  do  with  the  questions  in  trial. 

Mr.  MERRIMON^  We  offer  to  show  the  ground  work  or  the 
principal  cause  of  the  opposition  to  Mn  Slioflher  in  the  county 
of  Alamance*  Tlve  ^effort  on  the  part  of  the  respondent  has 
been  to  show  that  Mr.  Shofiher  was  assailed  and  driven  firom 
the  county  because  of  his  political  associations  and  his  opposi- 
tion to  the  Kuklux.  We  offer  to  show  as  tlie  ground  work  of 
the  opposition  to  him  the  original  drafl  of  the  bill,  not  as  it 
passed,  but  as  it  was  introduced,  and  to  show  that  the  pro- 
visions contained  in  it  were  of  such  a  character  as  to  be  especially 
offensive  to  the  people,  and  that  the  introduction  of  the  bill 
^ve  rise  to  a  meeting  of  the  citizens  of  Alamance  couuty,  i\\% 
proceedings  of  which  we  propose  to  put  in  evidence. 

64 


990  COURT  OF  IMPEACHMEinig. 

Mr.  McCOKKLE.  Mr.  Chief  Justice,  I  do  not  see  in  what 
point  of  view  the  document  offered  is  competent  evidence. 
The  senate  and  house  keep  regular  journals  of  their  proceed- 
ings. Whenever  a  bill  is  offered  by  any  one  there  is  a  record 
sliowing  wlio  offered  it,  and  no  other  evidence  is  competent 
upon  that  point.  The  proposition,  as  I  take  it,  is  to  show  that 
Mr.  Shoffner  was  tlie  author  of  the  bill,  and  being  so,  he  was 
personally  offensive  to  the  citizens  of  Alamance  county.  Tlie 
highest  evidence  of  his  being  the  author  of  the  bill  would  l)e 
the  records  of  the  senate. 

Mr.  GRAHAM.  Mr.  Chief  Justice,  this  is  the  record  of  the 
senate  which  we  now  offer.  A  bill  is  introduced,  tlie  clerk 
endorses  upon  it  the  day  of  its  introduction,  by  whom  intro- 
duced, -whether  it  passes  itjs  first,  second  or  third  readings. 
This  is  that  paper  with  the  endorsement  of  the  clerk  upon  it, 
showing  that  it  was  introduced  on  the  16th  of  December,  and 
that  it  passed  its  first,  second  and  third  readings  that  day. 
The  bill  then  went  to  the  other  house,  and  was  finally  passed 
sometime  in  January.  "We  wish  to  show  that  while  it  was 
pending  a  meeting  took  place  in  the  county  of  Alamance,  not 
only  expressing  opinions  on  these  subjects,  but  expressing  op- 
position to  unlawful  violence,  and  declaring  that  military  bills 
were  unnessary  because  the  civil  ofiicers  were  able  to  perform 
their  duties. 

The  CHIEF  JUSTICE.    Tlie  paper  may  be  read. 

The  CLERK  proceeded  to  read  the  bill  in  the  words  fol- 
lowing : 

An  act  to  secure  the  better  protection  of  life  and  propertj-. 

The  general  assembly  of  North  Carolina  do  enact : 

Sec.  1.  That  the  governor  is  hereby  authorized  and  empow- 
ered, whenever  in  his  judgment  the  01^41  authorities  in  any 
county  are  unable  to  protect  its  citizens  in  the  enjojTuent  of  life 
and  property,  to  declare  such  county  to  be  in  a  state  of  insur- 
rection and  to  call  into  active  service  the  militia  of  the  state  to 
such  an  extent  as  may  become  necessary  to  suppress  such 
insurrection. 
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Sec.  2.  That  tlie  governor  is  liereby  authorized  and  einpow 
ered  to  request  the  president  of  tlie  United  States  to  soepend 
the  writ  of  habeas  aorpus  in  any  county  or  counties  declared 
under  authority  of  this  act  to  be  in  a  state  of  insurrection  and 
to  afford  such  assistance  as  in  his  judgment  may  be  necessary 
to  enforce  obedience  to  law. 

Sec.  3.  That  upon  motion  of  the  solicitor  of  a  district,  it 
shall  be  the  duty  of  the  judge  tlereof  to  remove  the  trial  of 
any  person  indicted  in  any  county  in  the  state  for  murder,  con- 
spiracy or  violation  of  an  act  entitled  an  "  Act  making  the  act 
of  going  masked,  disguised  or  painted,  a  felony,"  ratified  the 
twelfth  day  of  April,  A.  D.  1869,  from  the  county  in  which 
such  oflTence  may  have  been  committed  to  such  other  county  as 
the  solicitor  may  designate. 

Sec.  4.  That  the  expenses  attending  the  calling  of  the  militia 
into  active  service  as  herein  provided  shall  be  paid  by  the 
treasurer  of  the  state  upon  the  warrant  of  the  governor,  and  it 
shall  be  the  duty  of  the  commissioners  of  the  county  declared  to 
be  in  a  state  of  insurrection  and  in  which  such  service  was 
rendered,  to  reimburse  within  one  year  the  treasury  of  the 
state  the  expenses  thus  paid  :  provided,  that  whenever  a  pei'sou 
or  persons  shall  be  convicted  of  a  violation  of  die  act  mentioned 
in  section  three  of  this  act,  said  expenses  of  the  militia  shall  be 
taxed  in  the  bill  of  costs  against  the  person  or  persons  convicted, 
and  when  collected  the  same  shall  be  paid  into  the  treasury  of 
8uch  county. 

Q  ;  Sec.  5.  That  all  laws  or  clauses  of  laws  in  conflict  with  this 
act  are  hereby  repealed. 

Sec.  6.  That  this  act  shall  be  in  force  on  and  after  its  ratifica 
tion. 

Beceived,  read  and  passed  1st  reading  Dec  16th,  1869. 

T.  A.  Byrnes,  Secretary. 

Passed  2d  and  Srd  readings,  Dec  16th,  1869. 

T.  A.  Btknes,  Secretary  Senate. 

Mr.  MEBEIMON.    We  now  oifer  to  read  the  proceeding 
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of  the  meeting  in  the  county  of  Alainanoe  as  published  in  the 

Mr.  SMITH.  Mr.  Chief  Justice,  I  submit  that  is  not  the 
way  to  prove  what  transpired  at  the  meeting.  It  is  a  simple 
-declaration  not  under  oath  as  to  what  the  proceedings  were. 

Mr.  MERRIMON.  One  averment  contained  in  the  answer 
of  the  respondent  is  that  the  people  of  the  county  took  no 
notice  and  made  no  effort  to  frown  down  the  alleged  outrages, 
and  we  offer  tliie  report  as  evidence  to  rebut  what  is  averred 
in  the  answer  in  tliat  respect.  This  is  a  public  announcement 
and  we  are  prepared  to  show  that  a  large  number  of  the  people 
of  Alamance  were  there  and  that  these  resolutions  were  passed 
without  a  dissenting  voice. 

Mr.  SMITH.  That  is  not  our  objection.  We  have  not 
objected  to  the  fact,  but  say  that  the  paper  is  not  evidence  of 
the  fact. 

Mr.  MERRIMON.    We  will  supply  the  proof. 

ALEXANDER  0.  McALLISTER,  a  witness  onhehaifof 
the  Managers^  heing  rercaiUd^  testified  as  follows  : 
By  Mr.  Mebrimon. 
Q.  State  whether  there  was  any  public  meeting  Iield  in  the 
county  of  Alamance  during  the  month  of  January,  1870,  and  if 
so  when  it  was  ?    A.  There  was  a  public  meeting  I  think  iu 
the  early  part  of  January  during  the  Christmas  recess  of  the 
session  of  1 869-  70.     It  was  largely  attended.     The  court  house 
was  pretty  well  filled,  the  room  being  somewhat  larger  than  tliis. 
Q.  Who  presided  ?    A.  Jesse  Gant  as,  I  recollect 
Q.  Do  you  know  who  were  secretaries  I    A.    I  do  not 
Q.  If  you  were  to  hear  the  proceedings  read  would  you  be 
able  to  state  what  trftnspii^ed  7    A.  I  I'ead  them  as  they  were 
reported  in  the  Sentinel  shortly  after  the  meeting  and  my  im- 
pression at  the  time  was  that  the  pi^ooeedings  were  correctly 
reported. 

CrosS'Ea^mination^ 
By  Mr.  BMrriii 
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Q.  Can  you  recollect  what  reBolntions  were  passed  ?  A.  No, 
sir,  I  cannot,  but  I  recollect  that  my  impression  was  that  the 
report  as  published  in  the  Senttfid  very  soon  after  tlie  meeting 
was  held,  was  correct. 

Q.  You  heard  the  resolutions  read  when  they  were  passed  by 
the  meeting  ?    A.  Yes,  sir, 

Q.  And  you  saw  them  afterwards  in  the  Sentinel^  and  your 
recollection  is  that  they  were  the  same  ?  A.  Yes,  sir,  I  could 
not  say  the  exact  words,  but  that  was  my  impression,  that  the 
proceedings  of  the  meeting  were  correctly  reported. 

The  CLERK  proceeded  to  read  the  proceedings  of  the  meet- 
ing in  the  words  following : 

For  the  Sentinel, 

MKETING   IN    ALAMANCE. 

A  meeting  of  the  citizens  of  Alamance  'county  was  held  at 
the  court  house  in  Graham,  on  the  8th  of  Januarj^,  1870,  to 
express  their  views  in  regard  to  the  state  of  the  country. 

Tlie  meeting  was  organized  by  calling  to  the  chair,  Jessee 
Gant,  Esq.,  and  requesting  Messrs.  J.  A.  Long  and  J.  L.  Scott 
to  act  as  secretaries. 

The  chairman  explained  the  object  ol  the  meeting  and  ap- 
pointed the  following  committee  to  draft  resolutions  expressive 
of  the  object  of  the  convention,  viz.,  Messrs.  J.  E.  Boyd,  J.  A. 
Graham,  Joseph  B.  McMurray,  Alvis  King,  Thomas  Foust, 
Freeman  Louth,  Alfred  Gleg,  John  Ireland  and  Bennett 
ITaizell. 

While  the  committee  were  out,  Dr.  J.  A.  Moore,  our  worthy 
representative  in  the  Legislature,  being  loudly  called  for,  en- 
tertained the  meeting  in  his  usual  eloquent  style,  showing  by 
facts  and  figures  our  liabilities  as  a  state,  and  also  the  bad  re- 
sults incident  to,  and  growing  out  of  the  "  Shoffner  bill " 
should  it  become  a  law. 

The  committee  then  made  the  following  report  which,  op 
motion,  was  unanimoicsly  adopted  : 

liesolvedj  1.  That  the  masses  of  the  people  are  the  sovereigns 
of  this  land,  and  that  they  Imvo  the  right  to  meet  together  and 
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consult  as  to  such  measures  as  they  may  deem  of  interest  to  the 
common  country. 

2.  That  the  time  seems  to  have  arrived  when  it  becomes  all 
good  citizens  of  North  Carolina  to  unite  to  save  the  state  from 
bankruptcy  and  ruin  and  bring  about  that  state  of  barmoDv, 
prosperity  and  peace,  which  the  country  so  much  needs. 

3.  That  the  representatives  in  the  legislature  of  the  country 
are  the  servants  and  not  the  masters  of  the  people,  and  should 
work  for  the  good  of  the  people  and  not  to  enrich  themselves 
by  corrupting  the  government  and  oppressing  tlie  people. 

4.  That  in  our  opinion  the  terms  of  the  present  members  oi 
the  legislature  of  this  state  cease  on  the  1st  Thursday  in 
August,  1870,  and  that  the  people  voted  for  them  for  that 
period  ;  and  that  any  resolution  or  act  of  theirs  by  which  they 
determine  to  hold  over  for  four  years  will  be  a  plain  usurpation 
of  ])ower  which  was  not  granted  to  them  by  the  people,  and  in 
utter  disregard  of  their  trusts  as  public  officers. 

5.  That  we  are  iJie  friends  of  peace  and  good  order  and 
the  enemies  of  lawlessness  and  violence,  and  that  we  wish  to 
see  every  man  secured  in  the  unmolested  enjoyment  of  all  his 
his  civil  and  political  rights. 

G.  That  the  officers  of  the^  law  have  not  been  disturbed  in 
the  execution  of  their  duties ;  that  peace  and  good  order  lias 
generally  prevailed  and  we  believe  the  courts  of  justice  and 
the  peace  officers  to  be  fully  competent  to  maintam  the  laws  of 
the  countr3\ 

7.  That  we  look  upon  the  military  bill  lately  introduced 
into  our  legislature  as  a  measure  which  perpetrates  a  greater 
wrong  than  the  one  it  is  intended  to  prevent ;  that  because  of 
the  misbehavior  of  a  few  it  is  no  reason  tliat  the  lives  and 
property  of  all  should  be  hazarded,  that  a  military  despotism 
should  be  inaugurated,  the  great  writ  ot  hcLbeas  corjnts  sus- 
pended, and  the  liberty  of  the  people  destroyed.  That  the 
introdu3tion  and  entert4iinment  of  such  a  bill  shows  an  ignorance 
of  the  first  principles  of  free  government  and  a  malignant 
desire  to  promote  controversy  by  exciting  strife  among  the 
people  and  to  shed  the  blood  of  war  in  time  of  peace. 
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8.  What  we  demand  that  the  alleged  frauds  in  the  manage- 
ment of  our  State  bonds,  railroad  aflairs,  &c.,  should  be  rigidly 
investigated,  and  if  such  frauds  have  been  committed,  the  guilty 
parties  brought  speedily  to  such  punishment  as  they  deserve. 

9.  What  we  are  in  favor  of  and  demand  that  the  taxes 
levied  and  collected  for  the  purposes  of  education  in  the  state 
be  applied  for  that  purpose  and  no  other,  and  that  we  are  bit- 
terly opposed  to  depriving  the  poor  children  of  this  state  of 
education  in  order  to  pay  legislators  $7  per  day  to  ruin  the 
people. 

10.  That  universal  suftrage  is  a  dead  issue,  and  that  the 
colored  man  is  secure  in  all  the  privileges  which  he  now  enjoys 
is  a  fact  settled  beyond  all  controversy,  and  we  demand  as  a 
matter  of  justice  and  right,  that  the  political  disabilities  which 
have  been  imposed,  be  removed  from  every  man  in  the  countiy 
and  we  respectfully  ask  congress  to  pass  a  law  to  this  effect. 

11th.  That  these  resolutions  be  sent  to  the  ^Sentinel  for  pub- 
lication, and  tliat  the  Hillsboro'  Recorder^  Greensboro'  Patriot. 
and  other  papers  in  the  state  interested  in  its  welfare  requested 
to  cop3^ 

After  the  adoption  of  the  above  resolutions  Messrs.  J.  E. 
Boyd  and  J.  A.  Graliam  addressed  the  audience  at  length  in 
able  and  patriotic  speeches. 

Col.  W.  A.  Albright  and  G.  A.  Freeland,  Esq,  being  called 
excused  themselves  by  making  a  few  remarks. 

J.  E.  Boyd,  Esq.,  offered  the  following  resolution  which  was 
adopted : 

Resolved^  That  the  thanks  of  this  meeting  is  due,  and  is 
hereby  tendered  to  the  chairman  and  secretaries  for  the  man- 
ner in  which  they  have  discharged  their  duties. 

On  motion  of  J.  E.  Boyd,  Esq.,  the  meeting  adjourned. 

Jesse  Gant, 

Chairman. 
J.  A.  Long, 
J.  L.  Scott, 

Secretaries. 
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ALEXANDER  C.  McALLISTER,  a  wUness  called  on  le^ 
half  of  the  Managers^  leiyig  repealled  testified  as  follows  : 

lie-Direct  Exarainaiwn. 
By  Mr.  Mereimon. 

Q.  State  to  the  court  whether  it  was  proposed  at  any  time 
to  hold  another  meeting  in  Alamance  county,  and  if  so,  whether 
it  was  held  or  not,  and  if  not,  state  why  it  was  not  held  if  you 
know?  A.  Very  soon  after  the  death  ef  Outlaw  it  was  pro- 
posed to  hold  a  public  meeting  condemning  the  act.  I  was 
absent  when  the  paper  mating  the  call  was  brought  to  my 
place. 

Mr.  SMITH.  Ton  n«ed  not  state  anything  that  occurred 
during  your  absence. 

The  "Witness.  It  was  understood  that  a  meeting  was  called 
for  that  purpose. 

Q.  Was  it  a  notorious  fiict  tliere?    A.  Yes,  sir. 

Q.  Was  the  day  and  week  of  the  meeting  fixed  upon  ?  A. 
It  was  to  meet  on  Saturday  after  the  occurrence  of  the  hanging 
of  Outlaw.  On  Thursday  the  federal  troops  arrived  at  Graham. 
I  did  not  attend  the  meeting  on  account  of  the  tix)ops  being 
there. 

Q.  Do  you  know  whether  the  meeting  was  held  ?  A.  I  un- 
derstand not 

Q.  Do  you  know  of  any  reason  why  it  was  not  held  ?  A.  It 
was  pretty  well  attended 

Q.  Only  state  what  you  know  and  not  what  you  heard  ?  A. 
I  know  nothing,  as  I  did  not  attend.  I  did  not  go  to  Graham 
on  that  day  myself. 

Q.  Why  didn^t  you  go  ?  A.  On  account  of  the  troops  being 
brought  there.  Any  action  taken  in  the  matter  I  wanted  to 
appear  to  be  free  and  voluntary,  and  not  as  taking  place  at  the 
point  of  the  bayonet. 

Q.  Was  that  the  general  impression  throughout  the  country 
there  ?     A.  I  understand  it  was,  from  general  report. 

Q,  That  is  exactly  what  we  want  ?  A.  It  was  imderstood 
that  the  people  assembled  in  pretty  large  numbers* 
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^    Q.  [By  Mr.  Smith.]    "Were  you  present.    A.  No,  sir. 

Mr.  SMITH.     Then  you  should  not  state  that. 

Q.  Did  you  talk  to  many  people  who  were  there?  A.  Yes, 
sir. 

Q.  "What  was  the  common  understanding  ?  A.  That  after 
going  to  Graham  and  finding  a  military  force  there,  they  de- 
clined going  into  the  meeting. 

Re-Oross  Haamination. 
By  Mr.  SMrrn. 

Q.  Is  it  not  a  matter  of  public  notoriety  that  a  gi*eat  many 
outrages  have  been  committed  in  that  county  ?    A.  Yes,  sir. 

Q.  You  have  heard  of  numbers  of  them,  not  only  murders, 
but  whippings?  A.  Not  as  many  known  in  the  county  as 
have  been  published. 

Q.  But  there  are  a  great  many  which  are  known  and  under- 
stood to  have  occurred.     A.  Yes,  sir. 

Q.  Was  there  ever  any  public  meeting  to  discountenance 
and  discourage  those  outrages  previous  to  the  meeeting  occa- 
sioned by  the  Shoffner  bill  ?    A.  No,  sir. 

Q.  You  know  of  no  resolution  being  passed  except  those  at 
the  meeting  called  in  reference  to  the  Shoffner  bill  ?  A.  No, 
sir. 

Q.  After  the  murder  of  Outlaw  there  was  a  motion  in  that 
direction,  and  you  say  you  heard  it  said  that  the  meeting  was 
not  held  beci  use  the  military  was  there  ?     A.  Yes,  sir. 

Q.  Do  you  mean  the  United  States  troops  ?    A.  Yes,  sir. 

Q.  You  do  not  mean  the  military  of  the  State  ?    A.  No  sir. 

Q.  Was  it  not  the  purpose  of  those  who  called  the  meeting 
to  prevent  the  troops  from  coming  there,  and  did  not  their 
arrival  frustrate  the  object  ot  the  meeting?  A.  I  think  that 
was  not  the  object,  although  I  heard  one  of  the  parties  interested 
in  getting  up  the  meeting,  state  that  the  troops  would  not  be 
brought. 

Q.  Provided  the  meeting  was  held  ?    A.  Probably. 

Q.  Then  the  demonstration  was  made  under  the  supposition 
that  the  troops  would  not  be  sent,  and  the  troops  having  arrived 
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the  meeting  was  not  held.  You  do  not  mean  to  Bay  that  the 
troops  interfered  with  the  hoi  ding  of  the  meeting  in  any  way  I 
A.  No  sir.  I  don't  think  the  object  of  the  meeting  was  to 
prevent  the  coming  of  the  troops.  I  tliink  the  purpose  was  to 
get  up  a  meeting  for  the  purpose  of  discussing  the  matter  and 
it  was  understood  that  if  there  was  such  a  demonstration  the 
troops  would  not  be  brought. 

Q.  Was  not  the  purpose  of  the  meeting  to  remove  the 
necessity  or  pretext  of  sending  troops  there  by  showing  a  pop- 
ular sentiment  in  opjx^sition  to  these  outrages  ?  A.  I  think 
not,  the  murder  was  a  shock  to  the  community  generally. 

Q.  The  meeting  was  to  condemn  that  deed  ?  A.  Yes,  sir, 
and  try  to  control  lawless  acts  by  public  sentiment. 

Q.  AVas  any  attempt  made  by  the  military  to  prevent  the 
meeting?     A.  No,  sir. 

Q.  Why  was  it  not  held  when  the  military  came  to  assist 
the  civil  authorities — what  prevented  the  meeting  from  being 
held '{     A.I  cannot  say. 

Q.  You  say  these  was  federal  troops  ?    A.  Yes,  sir. 

Q.  And  they  never  interfered  with  the  civil  authorities  at 
all  ?     A.  No,  sir. 

Q.  Xor  anybody  f  A.  No,  sir,  they  behaved  tliemselves 
well. 

Q.  Wliy  did  not  the  people  co-openite  with  the  federal 
authorities  l)y  taking  some  steps  to  ascertain  who  were  the 
authors  of  this  crime  and  bring  them  to  punishment  ?  A.  I 
was  not  at  Graham  and  can  only  speak  of  my  own  feelings.  I 
did  Dot  attend  the  meeting  on  account  of  the  troops  being  there. 

Q.  Were  these  outrages  not  a  matter  of  public  notoriety  for 
twelve  months  previous  to  that  first  meeting  which  was  held  in 
January  in  reference  to  the  Shoffner  bill  ?  A.  I  do  not 
know.  I  cannot  recollect  the  dates  when  it  was  reported  that 
the  first  whipping  took  place. 

Q.  Did  not  these  outrages  spread  over  an  inteival  of  years 
preceding  the  meeting  in  reference  to  the  Shoffner  bill  ?  A. 
I  think  that  some  time  before  there  had  been  some  reports  of 
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whippings  but  I  cannot  recollect  the  time.  The  first  one  in 
our  neighborhood  was  that  of  Harvey,  but  I  do  not  recollect 
the  date. 

Q.  Was  the  killing  of  Outlaw  before  or  after  the  passage  of 
these  resolutions  which  have  been  read  ?    A.  After  it. 

Q.  Has  there  been  within  your  knowledge  any  punishment 
inflicted  for  any  of  these  secret  outrages  in  your  county  by 
the  courts?  A.  None  except  in  the  case  of  these  colored 
men. 

Q.  What  colored  men  ?  A.  Those  who  are  now  confined 
in  the  penitentiaiy. 

Q.  That  is  the  only  instance  you  have  known  ?  A.  I  have 
heard  of  trials  but  no  case  ot  conviction. 

Q.  No  body  has  been  punished  for  any  of  these  excesses 
there,  except  these  three  colored  men  ?     A.  No  body. 

Q.  They  were  all  tried  for  committing  one  act?  A.  Yes, 
sir. 

Q.  How  jnany  cases  of  whipping  have  been  bruited  about 
the  county  of  Alamance?  A.  I  do  not  know  as  I  could  state 
the  number.    I  don^t  think  there  is  a  dozen. 

Q.  Were  there  as  many  as  a  dozen  which  occurred,  as  a 
matter  of  general  report  ? 

Mr.  GRAHAM.  Confine  your  answer  to  before  this  meeting. 

A.  I  could  not  say,  I  think  I  could  name  a  dozen  from  gen- 
eral report,  probably  most  of  them  occurring  before  that 
meeting. 

Q.  Have  there  not  been  comparatively  tew  since  the  pas- 
sage of  the  Shofiher  bill  ?    A.  Yes,  sir,  very  few. 

Q.  There  has  been  no  punishment  in  any  of  the  dozen  in- 
stances of  which  you  have  been  notified  by  public  rumor, 
except  the  three  men  who  were  charged  Avith  whipping  one 
person  ?     A.  None  that  I  have  heard. 

Q.  What  class  of  people  were  in  that  meeting  called  in  refer- 
ence to  the  Shofiher  bill?  A.  My  recollection  is  that  the 
meeting  was  called  of  citizens  without  regard  to  party.  Mr. 
William  A.  Albright  who  was  considered  the  leader  of  the 
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republican  party  tliere,  made  a  few  remarks  excusing  himself 
from  making  a  regular  speech.  Ue  was  called  upon  and  be 
made  a  few  remarks. 

Q.  (By  Mr.  Graham).  He  was  derk  of  tlic  court  ?  A.  Yes, 
sir. 

Q.  Anybody  else  you  know?  A.  I  do  not  recollect  I 
think  there  were  three  republicans  in  the  meeting. 

Q.  Do  you  not  recollect  that  the  resolutions  were  strong 
party  resolutions  ?  Do  you  mean  to  say  that  the  opposite  partj 
participated  in  the  passage  of  these  resolutions  ?  A.  Xo,  sir, 
I  did  not  notice  the  vote  at  the  time.  I  don't  suppose  that 
some  of  the  resolutions  expressed  the  sentiment  of  the  opposite 
party. 

Q.  Were  not  a  great  bulk  of  those  attending  the  meeting  and 
especially  those  who  drew  the  resolutions  members  of  the  eon- 
servativ^e  party  ?    A.  They  were. 

Q.  They  gave  tone  and  character  to  what  was  done  ?  A. 
Yes  sir,  I  think  they  did. 

Q.  Do  you  know  whether  among  the  persons  attending  this 
meeting  there  were  a  few  or  many  who  were  known  to  he 
members  of  these  secret  organizations  ?  A.  "When  the  Kirk 
movement  was  commenced  I  did  not  know  a  man  in  the  conntv 
who  belonged  to  the  organization. 

Q.  When  you  did  find  out  who  were  the  members  of  the 
Kuklnx  organization,]  did  you  not  discover  that  many  of  them 
had  been  in  that  meeting  and  had  participated  in  its  proceed- 
ings ?     A.  Yes,  sir,  some. 

Q.  You  mean  at  the  time  of  the  meeting  you  did  not  know 
that  there  was  a  person  in  the  meeting  who  was  a  member  of 
the  kuklux,  but  that  since  you  have  learned  that  some  of  the 
persons  who  participated  in  that  meeting  were  said  to  be  menb 
bers  of  the  kuklux  i    A.  Yes,  sir. 

Q.  How  many  of  that  class  ?  A.  I  could  not  say,  I  don't 
recollect  any  pei*8ons  who  attended  the  meeting  except  thoee 
who  were  prominent  in  it. 

Q.  Was  Mr.  Long  an  officer  of  the  meeting — Jacob  Long  i 
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A.  I  don't  recollect  seeing  liim  and  I  don't  recollect  of  him 
being  secretary,  but  I  see  from  the  proceedings  that  he  was. 

Q.  These  published  proceedings  are  a  correct  account  of  tho 
meeting  ?    A.  Yes,  sir. 

Q.  After  hearing  these  proceedings  read  is  it  not  your  recol- 
lection that  he  was  secretary  ?  A.  When  I  read  the  account 
in  the  Sefitinel  my  impression  was  that  it  was  correctly  re- 
ported. 

Q.  You  have  the  same  recollection  about  that  as  you  have 
about  other  matters  ?    A.  Yes,  sir. 

Q.  Was  Doctor  Moore  present  and  did  he  participate  in  the 
meeting?  A.  Yes,  sir,  he  addressed  the  meeting  and  also 
James  E.  Boyd. 

Q.  James  E.  Boyd  was  present  and  participated  ?  A.  Yes, 
eir. 

Q.  Were  those  members  of  the  Kuklux  organization  ?  A. 
It  so  appears  from  the  proceedings  on  the  bench  warrant  cases. 

Mr.  GRAHAM.  It  seems  to  me,  Mr.  Chief  Justice,  the 
statement  is  inadmissible,  the  witness  does  not  know  anything 
in  reference  to  that  except  what  he  has  heard. 

Q  There  were  some  present  at  that  meeting  whose  names 
have  since  been  published  as  members  of  that  secret  organiza- 
tion ?    A.  Yes,  sir. 

Q.  And  whose  testimony  was  taken  here  in  the  bench  war- 
rant cases.    A.  Yes,  sir. 

He-Direct  Examination. 
By  Mr.  Graham. 

Q.  You  say  at  the  iBrst  meeting  you  saw  William  A. 
Albright  ?    A.  Yes,  sir. 

Q.  You  said  that  he  was  the  recognized  leader  of  the  repub- 
lican party  in  that  neighborhood!  A.  He  is  one  of  the  most 
prominent  members  of  the  party. 

Q.  He  approved  the  resolutions  that  were  offered,  or  made 
no  opposition  to  them  ?  A.  He  made  no  opposition  in  the 
few  remarks  he  made. 

Q.  You  speak  of  party  resolutions.    Is  there  any  resolution 
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in  tliat  whole  series  whicli  it  is  understood  the  republican 
party  as  a  party  Jisapprove  of,  for  example,  the  matter  of 
ferreting  out  frauds — is  it  understood  that  the  republican 
party  sanctioned  frauds  ?  A.  Some  of  these  resolutions  I  con- 
sider a  criticism  on  the  action  of  the  then  existing  l^slature, 
and  I  do  not  suppose  the  other  party  would  have  taken  part  in 
them. 

Q.  Mr.  Albright  was  there  and  made  no  opposidon  to  the 
proposition  to  inquire  how  much  public  money  had  been  stolen  ? 
A.  No,  sir,  my  recollection  is  that  he  made  no  opposition  to 
any  resolution. 

Q.  Did  he  make  any  opposition  to  declaring  that  the  as- 
sembly ought  not  to  hold  over  more  than  two  years  ?  A.  Xo, 
sir. 

Q.  He  agreed  that  they  onglit  not  to  hold  over  ?  A.  I  do 
not  know  that  he  referred  to  the  resolutions  particularly,  but 
he  made  no  opposition  himself. 

Q.  He  expressed  no  opposition  to  any  one  resolution  in  the 
series?    A.  Not  that  I  recollect. 

Q.  And  excused  himself  for  not  making  a  speech  at  length, 
but  answered  when  his  name  was  called  in  the  meeting  ?  A. 
Yes,  sir. 

Q.  Yon  have  been  asked  in  regard  to  men  who  have  since 
been  discovered  to  belong  to  the  Kuklux  organization.  Wa« 
it  known  to  you  or  to  the  meeting  that  any  of  those  men 
belonged  to  such  an  organization  at  that  time  ?  A.  It  was  not 
known  to  me,  and  I  suppose  it  was  not  known  to  the  meeting. 

Q.  Was  it  known  to  you  that  either  of  them  belonged  to  tlie 
Kuklux  at  that  time.     A.  No,  sir. 

Q.  You  had  no  suspicion  of  either  of  them  ?  A.  No,  sir. 
Mr.  Boyd  and  Senator  Graham  in  their  speeches,  I  think,  con- 
demned lawlessness. 

Q.  So  far  as  you  knew  at  that  time  there  was  no  men 
present  who  belonged  to  any  secret  organization  of  any  kind  ? 
A.  None. 

Q.  Was  or  not  the  meeting  held  for  the  purpose  of  express- 
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ing  public  sentiment  on  the  subjects  embraced  in  the  resolu- 
tions?   A.  Yes,  sir,  I  think  so. 

Q.  In  relation  to  this  other  meeting  you  say  that  the  death 
of  Outlaw  caused  a  shock  in  the  community,  and  a  meeting 
was  called  to  assemble  on  the  next  Saturday.  Do  you  know 
whether  information  was  sent  all  through  the  county,  with  a 
view  of  having  all  sections  present?  A*  It  was  advertised 
that  the  meeting  was  called. 

Q.  In  the  meantime  the  federal  troops  arrived,  and  you  and 
others  declined  to  go  to  the  meeting  because  of  the  troops  hav- 
ing been  sent  there ;  you  didn't  choose  to  go  to  a  public  meet- 
ing to  express  the  sentiments  of  the  community  where  bayo- 
nets were  very  near  the  door  of  the  court  house  ?  A.  That  was 
my  feeling  in  regard  to  it,  and  I  understood  that  those  who 
assembled  declined  to  hold  the  meeting  on  that  account. 

Q.  You  have  stated  in  reply  to  one  of  the  questions  put  to 
you  that  there  were  a  great  many  whippings,  perhaps  as  many 
as  a  dozen  had  taken  place  in  the  county.  Did  you  hear  of 
any  one  whipping  that  proceeded  from  a  political  cause  ?  A, 
I  did  not. 

Q.  Did  some  of  these  men  who  are  alleged  to  have  been 
whipped  vote  the  conservative  ticket  ? 

Mr.  SMITH.    You  will  state  from  your  own  knowledge. 

Mr.  GK  AH  AM.  The  counsel  have  drawn  out  the  fact  of  a 
rumor  that  a  certain  number  of  individuals  had  been  whipped, 
I  wish  to  know  if  among  them  there  were  persons  who  were 
reputed  to  be  conservative  men?  A.  I  think  I  heard  that  the 
superintendent  of  the  Carolina  mills  was  a  conservative,  but  I 
am  not  positive. 

Q.  What  is  his  name  ?  A.  I  could  give  his  name  if  I  had 
time  to  reflect. 

Q.  You  have  heard  of  no  political  cause  assigned  for  the 
whipping  of  these  people  ?    A.  No,  sir. 

Q.  What  were  the  whippings  said  to  be  for  ?  A.  Insults  to 
white  women. 

Q.  Anything  else  ?    A.  Thieving. 

Q.  What  else?    A.  In  the  case  of  the  superintendent  of  the 
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Carolina  mills  it  was  said  the  reason  was  because  lie  had  d 
verted  his  wife  and  taken  up  with  tlie  wife  of  another  man. 

Q.  [By  Mr.  Smith.]  That  was  one  case  of  whipping  ?  1 
So  reported. 

Q.  Others  you  say  were  for  thieving  or  insulting  whi 
women  ?    A.  And  one  case  of  the  maltreatment  of  a  &mily. 

Q.  Do  you  know  of  any  other  offenses  imputed?  A.  The  cai 
of  Rippey  was  the  case  of  a  man  caught  away  from  home  in  be 
with  a  colored  woman. 

Q.  Do  you  know  of  any  other  instances  of  a  man  bein 
whipped  anterior  to  this  meeting,  where  the  report  was  accoii 
panied  by  a  statement  that  the  whipping  was  for  some  vie 
crime  or  insult  ?  A.  I  don't  recollect  whether  these  particuL 
cases  were  before  or  after  the  meeting. 

Q.  What  was  the  name  of  the  conservative  who  was  whipped 
A.  I  stated  tliat  my  impression  is  that  he  was  a  conservative. 

Q.  You  don't  know  his  name  ?  A.  I  know  his  name  bi 
cannot  think  of  it.  My  impression  is  that  I  have  heard  l 
was  a  conservative. 

Q.  [By  Mr.  Merrimon.]  Was  not  the  name  of  this  white  mai 
the  ^"superintendent  of  the  factory  who  was  whipped,  Siddle 
A.  Yes,  sir.  It  was  said  that  he  had  a  wife  in  the  wester 
part  of  the  state.  I  am  not  sure  whether  he  was  charged  wit 
desertion,  but  he  was  absent  from  his  wife  and  I  nnderstan 
he  was  whipped  for  taking  up  with  the  wife  of  another  mai 

Mr.  Manager  SPARROW.  We  now  offer  in  evidenc 
the  telegi'ams  which  were  produced  yesterday  by  the  telegrap 
operator  from  Hillsboro',  and  first  that  of  July  10th,  1870. 

Mr.  SMITH.  These  telegrams  were  objected  to  yesterda 
but  we  withdraw  our  objection. 

Mr.  Manager  SPARROW  read  the  telegrams  in  the  word 
following : 

Hillsboro,  July  10, 1870. 
To  Gov.  IIoLDEN,  Raleigh,  N.  C. : 

I  am  on  my  way  by  freight — ^great  importance  to  state  an< 
geu'l  gov't. 

Bkbokt. 
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IIlLLSBORO,  Aug.  5tll,  1S70. 

^To  L't  Col.  Burgkx,  Co.  Shops,  N.  C. : 

I  will  be  back  to  see  you  in  a  few  days  Ijut  ciinnot  tell  you 

«/  (y  %, 

without  disobeying  orders,  come  and  see  uie. 

Iwob't  Hancock,  Jk. 
Capt  Co.  ''  A.^'  1st  reg  t  N.  C.  S.  T. 

11ills1>i:k  5th,  1870. 
To  CoL.  IJinoKx,  Co.  Shops,  X.  C. 

I  hav  arreted  Mr.  Turner  and  liav  him  bibr  the  Bavont 
fiend  an  extera  train  afor  me. 

J,   W.  licxvc  i"iT,  L't.  Com. 

Snors  5. 
M.  N.  lIuxYcrrr : 

Come  upon  freight.  Tf  any  one  aitemj)ts  to  release  Turner 
shoot  him  on  the  spot, 

J>uk(;kx. 

Mr.  McCOIlKLE.  Tlie  counsel  had  perliaps  better  read  the 
others  now,  as  they  put  them  all  in  evidence. 

Mr.  GKAIIAM*  The  couui^el  is  mistaken.  Tiie  telegrams 
were  tiled  with  the  clerk  in  or«ler  that  the  counsel  might  ex- 
amine them,  and  then  introduce  them  if  they  saw  proper. 

The  CHIEF  JUSTICE.  It  was  understood  that,  the  tele- 
grams might  be  offered  if  the  counsel  desired. 

Mr.  SMITH.     Then  Ave  will  read  them  novv'. 

Senator  GHAIIAM.  Mi\  Chief  Justice,  I  dislike  to  criti 
cise  the  course  of  proceeding,  but  it  seems  to  me  it  is  irregular. 
I  should  prefer  that  the  telegrams  come  in  when  the  respondent 
lias  opened  his  case.  It  seems  to  me  that  course  would  be 
more  regular. 

Mr.  SMITH.  I  will  suggest  to  the  Senator  that  the  intro- 
duction of  the  telegrams  by  us  now  is  really  a  part  of  the  eroes- 
examination  of  tlie  witness  who  produced  the  dispatches. 

Tlie  CHIEF  JUSTICE.     The  presiding  officer  cannot  con- 

65 
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trol  the  course  of  counsel  on  tlie  trial  with  respect  to  the  man- 
ner of  introducing  their  proof. 

Mr.  GKAIIAM.  I  would  suggest  further,  Mr.  Cliief  Jus- 
tice, that  the  telegrams  have  no  relevancy  to  the  cross  exami- 
nation. We  produced  the  witness  who  brought  the  telegrams, 
aud  if  the  gentleman  proposes  to  offer  them,  the  proper  way 
would  be  to  do  so  after  they  liave  opened  their  case.  If  they 
propose  to  offer  them  now,  I  would  like  to  know  what  they 
suppose  the  telegrams  are  competent  to  prove. 

The  CHIEI'  JUSTICE.  The  court  can  only  judge  of  their 
admissibility  by  hearing  the  telegrams  read. 

Mr.  GKAIIAM.  But  we  are  entitled  to  have  the  counsel 
state  the  ground  upon  which  they  offer  them  to  see  whether 
they  are  proper  to  l)e  read. 

Mr.  SMITH.  I  rcallv  thou^jht  that  the  counsel  offered  them 
all  in  evidence.  Tliey  were  brought  here  by  their  witness  yes- 
terday, and  tlie  only  point  made  was  whether  they  being  copies 
were  competent,  or  whether  the  originals  must  be  produced. 
I  never  supposed  they  were  to  select  a  few,  and  attempt  to 
exclude  the  other  telegrams  between  these  military  officers  and 
the  governor  and  others. 

Mr.  Manager  SPARHOAV.  Our  understanding  of  the 
matter  was  this  ;  we  put  uiK)n  the  stand  the  telegraph 
operator  from  llillsboro,  who  had  in  his  possession  certain  tele- 
gi-ams.  Objection  was  made  to  their  introduction,  but  tlie 
])residing  officer  said  they  could  be  left  with  the  clerk,  and  th&t 
either  side  could  look  at  them  and  introduce  snch  a?  thev 
thought  proper.  We  avail  oni'selves  of  the  privilege,  and  in- 
troduce four  of  these  telegrams  as  pertinent  to  the  issue.  The 
others  as  we  conceive  have  no  pertinency  at  all,  and  beiu"' 
irrelevant  we  do  not  see  fit  to  introduce  them  ;  and,  upon  tliat 
ground,  we  think  they  are  not  competent  to  be  put  in  evidence. 
They  are  irrelevant.  I  can  see  no  reason  why  tliey  should 
be  introduced  by  way  of  cross-examination. 

My.  SMITH.    I  withdrew  my  objection  to  tlieir  introdnc- 
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tion  when  tliey  were  oifered  this  morning,  supposing  that  thej 
were  all  in  evidence. 

Mr.  BRAGG.  Mr.  Chief  Justice,  there  is  nothing  clearer 
than  that  where  a  party  summons  a  witness  to  produce  a  paper 
the  fact  of  summoning  him  does  not  necessai*ily  put  tlie  paper 
in  evidence.  He  is  required  to  produce  the  paper,  and  to  file 
it  in  order  that  counsel  may  see  i\A  to  its  relevancy.  I  do  not 
conceive  that  what  has  been  done  with  reference  to  these  tele- 
grams puts  them  in  evidence  unless  they  are  offered  in  behalf 
of  the  managers  or  in  behalf  of  the  respondent.  They  were 
simply  produced  for  inspection,  the  operator  declining  in  the 
first  instance  to  furnish  them,  and  only  doing  so  under  the 
order  of  the  court  compelling  him.  I  do  not  understand  how 
they  can  come  in  by  way  of  cross-examination.  The  proper 
way  it  seems  to  me  is  for  the  respondent  to  introduce  them 
when  he  conies  to  his  defence. 

The  CHIEF  JUSTICE.  The  presiding  officer  was  not 
under  the  impression  that  the  telegrams  were  made  evidence  by 
the  action  of  the  managers.  The  ])rcsiding  officer  decided  that, 
in  the  administration  of  justice,  it  was  in  the  power  of  the 
court  to  compel  the  production  of  this  correspondence.  lie 
desired  to  infringe  the  rights  of  the  telegraph  company  as  little 
as  possible,  and  suggested,  therefore,  that  tlie  telegrams  could 
be  tiled  and  examined,  and  each  side  could  take  out  what  they 
wanted  and  have  them  read  in  evidence.  They  arc  in  posses- 
sion of  the  court,  and  can  be  introduced  at  anv  time  counsel 
think  fit. 

Mr.  GRAHAM.  I  desire  to  call  the  attention  of  the  chief 
justice  to  this  consideration.  Any  of  these  telegrams  that 
relate  to  these  which  we  have  given  in  evidence  are  competent 
to  be  offered  at  anv  time  :  but  we  conceive  that  none  of  these 
which  are  proposed  to  be  offered  by  the  respondent  are  admis- 
sible, because  they  are  the  declarations  of  the  respondent  or 
those  under  him.     Hence  the  point  does  not  arise  now. 

The  CI«EF  JUSTICE.  The  presiding  officer  will  hold 
that  the  counsel  are  restricted  at  this  stage  to  tiiose  telegrams 
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that  seem  to  be  connected  with  those  read.  The  others  can  1)C 
admitted  afterwards. 

Mr.  McCOllKLE.  There  are  some  of  the  telegrams,  Mr. 
Chief  Jnstice,  which  are  exphmatory  of  those  read  hy  the 
manasers.  For  instance  there  is  one  as  to  tlic  arrest  of  Mr. 
Turner.  There  arc  othere  that  we  })ropose  to  read  e.\i>lanatoiT 
of  the  conduct  of  the  governor,  and  of  the  aniiiins  of  Mr. 
Turner  towards  the  governor  made  about  tlie  time  of  the 
arrest. 

Mr.  (Ill  All  AM.  But  we  submit  yon  cannot  prove  Mr. 
Turners  animus  by  the  dechirations  of  the  governor  or  his 
agent. 

Mr.  McCOllKLE.  We  get  the  aninuis  from  Mr.  Turner's 
own  telegnmis. 

The  CHIEF  JUSTICE.  The  presiding  officer  is  ot  the 
opinion  that  yon  have  a  riglit  to  offer  the  telegram  which  Mr. 
Turner  sent. 

Mr.  I>UAG(i.  I  liope  it  will  appear  on  the  journals  that  the 
telegrams  were  ottered  by  the  re6])o  ident. 

:^rr.  OIIAIIAM.  i[r.  Chief  Justice,  I  do  not  think  that  the 
telegram  should  be  allowed.  They  purport  to  be  a  de^rpatch 
from  the  private  secret^uy  of  the  governor  to  Mr.  Turner,  in 
which  some  inipiiry  is  made  in  reference  to  the  circnrnstancet 
of  an  outrage  upon  Mr.  Turner's  family.  Mr.  Turner  replies 
to  the  governor.  "What  light  does  such  evidence  afford  in 
regard  to  the  (juestion  of  whether  the  arrest  of  Mr.  Turnei  wa© 
or  was  not  ])roper.  Su])pose  Mr.  Turner  had  otfehded  tlic 
governor,  there  would  be  ho  justification  for  seizing  liini  aii<l 
putting  him  in  a  dungeon.  It  seems  to  me  that  the  correspon- 
dence is  a  sort  of  badinage  outside  of  this  in(piiry,  based  ni)on 
a  char'i:e  of  the  unlawful  aiTest  of  Mr.  Turner  bv  the  aceuseJ. 

Mr.  MERlilMOX.  Upon  further  considtiition  the  man- 
agers have  concluded  to  withdraw^their  objection,  and  to  allow 
the  telegrams  to  be  read. 

Mr.  GRAHAM.  I  hope  it  will '  appear  tluU  this  evidence 
was  offei*ed  on  tlie  part  of  tlic  defence. 
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Tlic  Clerk  proceeded  to  read  tlic  telegrams  in  the  words 
followinij : 

TIalektH,  15. 
Hon.  JosLMi  Tuknkr: 

I  send  u])  a  guard  of  twenty  men  by  first  train.  Command- 
ing officer  will  report  to  yon.  Arrest  every  suspicions  pers(m 
and  T  will  deal  with  them.     Keep  me  informed. 

Wm.  J.  Clarke, 
Col.  1st  N.  C.  State  Troops. 

Ralekmi,  1(»,  1870, 
J(^srAn  TruxKR,  Jr.  : 

Please  ^Avo  me  such  information  as  von  mav  have  in  reijard 
to  attemuted  oiitrai^e  on  Mrs.  Turner. 

W.  Ji.  UrcnARDsox, 

Private  Sec'ty. 

UiLLj^noKo',  N.  (1,  1(),  ISO. 
To  (Tovernor  Uoldkn,  llaleigh  : 

The  telegnnn  ot  your  private  secretary  asking  the  ])articulars 
of  acts  of  violence  committed  on  mv  family  in  mv  absence  has 
been  received.  I  see  no  necessity  for  taxing  the  state  to  i)ay  foi* 
such  information.  The  parties  are  unknown.  John  Ledbetter, 
the  negro  you  pardoned  out  of  the  penitentiary  has  been  seen 
in  my  vicinity.  Dennis  TIanes  for  whom  the  sheriff  has  a 
special  ca])ias  was  seen  near  tlie  night  after  the  tiring  into  my 
house,  he  is  the  negro  twice  convicted  for  larceny  and  the  ver- 
dict twice  set  aside  bv  Jud^ijc  Tourj'ee.  I  informed  Col.  Clarke 
that  the  civil  law  was  ample  in  Orange  for  my  ])rotection  and 
if  his  militia  dared  put  foot  on  my  land  I  would  have  them 
arrested  for  forcible  trespass.  I  will  give  you  further  paiiicu- 
lars  bv  letter  throui^h  the  Soifi/irf, 

JosLvn  Ti:rner,  Jk. 

Mr.  MERRIMOy.    TVc  now  offer  in  evidence  certain  nnm- 
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bers  of  the  Raleigli  Sentinel^  which  it  was  shown  yesterday  tra» 
received  at  the  executive  office  containing  printed  statements  of 
the  outrages  perpetrated'  in  the  counties  of  Alamance  and 
Caswell,  as  affording  additional  proof  that  the  respondent  was 
aware  of  what  was  transpiring  there* 

^h\  SMITH.  We  object  to  the  evidence.  Am'  reliable 
information  which  was  conveyed  to  the  governor  in  a  form  in 
which  any  reasonable  man  would  act,  is  competent  for  the  pur- 
pose of  showing  notice.  But  I  submit  whether  it  is  the  duty 
of  a  high  executive  officer  of  the  state  to  act  upon  newspaper 
statements  made  not  under  oath  and  not  even  ^^^th  a  responsi- 
bility of  a  name  attached  to  them.  We  contend  that  such 
notices  would  not  authorize  him  to  act  officially  in  the  matter 
at  all. 

Mr.  MEIIRIMOX.  Mr.  Chief  Justice,  they  would  at  least 
put  the  accused  upon  an  enquiry  to  know  whether  there  was 
any  ground  for  the  statements  or  not,  and  especially  where  the 
statements  are  most  pointed  in  reference  to  the  alleged  outrages. 

Mr.  JVEcCORKLE.  I  suppose,  Mr.  Chief  Justice,  that  it 
this  evidence  is  introduced  it  is  equally  competent  to  produce 
the  xSY^m(/c^/Y7  newspaper  to  show  that  a  large  number  of  an- 
other class  of  outrages  were  ])erpet rated  iti  those  comities ;  and 
the  question  would  then  arise,  would  it  be  competent  for  the 
governor  to  act  upon  that  kind  of  testimony.  Ceitainly,  if  he 
would  not  be  authorized  in  the  one  case  to  act  officially,  the 
statements  in  the  other  case  would  give  him  no  authority.  It 
auy  information  is  conveyed  to  the  governor  of  a  reliable  char- 
acter, it  would  be  either  a  justification  or  no  justification  for  his 
conduct,  and  it  this  evidence  now  offered  is  to  be  admitteii  to 
show  that  he  was  aware  of  the  outrages  committed  agsiinst 
prisoners,  it  certainly  would  be  equally  competent  to  show  that 
other  newspapers  contained  evidences  of  outrages  of  a  different 
character  as  a  justification  for  his  action.  It  strikes  me,  sir, 
that  the  testimony  should  not  be  admitted. 

Mr.  GR4HAM.  Mr.  Chief  Justice,  this  evidence  is  admis- 
sible on  the  same  principle  that  obtains  in  the  caae  of  a  diseo* 
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lution  of  a  co-partuership.  In  a  case  of  that  kind  a  person 
interested  in  the  aflfairs  of  the  firm  who  is  in  the  habit  of  read- 
ing the  newspapers  in  which  the  dnolution  is  advertized,  is 
presumed  to  have  notice  of  the  dissohition.  But,  sir,  it  is  ad- 
missible upon  far  higher  ground.  A  legislative  body  may  in- 
stitute proceedings  on  rumor  against  any  of  their  members 
charged  with  infamous  crimes,  and  sir,  a  military  officer — a 
major  general  commanding  a  division  of  the  army  of  the 
United  States  who  is  in  the  habit  ot  daily  reading  that  liis 
men  are  committing  outrage  upon  citizens  of  a  county,  if  he 
take  no  notice  of  the  fact,  he  would  be  cashiered  if  not  shot, 
if  it  turns  out  that  he  had  instituted  no  investigation  after 
these  things  were  called  to  his  attention.  He  neglects  an  in- 
vestigation at  his  peril.  If  he  chooses  to  pass  it  by  as  idle 
rumor  and  information  not  to  be  relied  upon,  and  it  turns  out 
thcit  real  oppression  is  practiced  and  he  had  power  to  prevent 
it,  he  is  held  responsible  for  all  the  consequences.  This  was 
the  only  military  business  this  respondent  iiad  to  do.  It  was 
outside  of  his  regular  duties  ;  and  he  seems  to  have  concen- 
trated his  whole  energies  upon  it,  and  he  looked  upon  the 
operations  of  Kirk  with  quite  as  much  interest  as  General 
Grant  looked  at  the  operations  of  the  array  of  the  United 
States  during  the  late  war.  His  eyes  were  turned  towards 
those  two  counties  and  no  where  else,  and  wherever  it  was 
alleged  that  the  crime  had  been  committed  by  this  force  as 
a  matter  of  public  notoriety,  through  the  newspapers  (which 
are  a  means  of  communication  between  people,  invented  with- 
in the  last  two  or  three  centuries,  and  never  known  before)  it 
is  most  convincing  evidence  that  he  was  apprised  of  what  was 
transpiring,  and  if  he  chose  to  underrate  the  magnitude  of  the 
crimes  alleged,  it  is  an  aggravation  of  his  offence. 

Mr.  SMITH.  It  seems  to  me,  Mr.  Chief  Justice,  to  be  a 
very  extraordinary  proposition  that  a  man  is  to  be  held  crim- 
inally liable  in  a  proceeding  calculated  to  degraae  him  beyond 
any  other  punishment  upon  a  presumed  knowledge  obtamed 
from  publications  in  newspapers,  especially  in  the  present  con- 
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dition  of  tlie  connti'y  and  party  feeling.  Under  all  circnm- 
stances  such  statements  are  more  or  less  unreliable,  being 
anonymous.  If  tlie  maitter  was  of  snflieient  importance  why 
did  not  the  editor  convey  to  him  a  knowledge  of  the  tact  by 
letter  i  Why  not  have  some  res|X)nsible  name  annexed  to 
these  articles  published,  and  in  that  way  bring  the  facts  to  the 
knowledge  ol  the  respondent  in  a  form  that  would  jnstify  the 
action  of  the  executive  'i  Wliat  evidence  had  he  that  these 
statements  were  true  i  "What  right  had  the  governor,  sitting  a^ 
a  grand  jury,  to  accept  every  fact  alleged  in  an  ordinary  news- 
paper ?  If  he  done  that,  what  other  function  of  his  office 
could  he  have  peirtbrmed  i  As  my  associate  has  already  said, 
if  the  executive  is  to  take  the  files  of  the  fSentln^lj  is  it  not 
e(|ually  incumbent  upon  him  to  take  the  files  of  the  Stand<i?*d  ssid 
act  ui)on  ever}'  allegation  of  outrage  reported  tbei^.  I  say 
that  it  is  the  duty  ot  a  high  public  officer  to  act  upon  infor- 
mation as  to  unlawful  acts  which  come  to  him  in  a  reliable  form 
and  w'hich  any  reasonable  man  would  I'cgard  under  similar  dr- 
cum^tances.  I  admit  that  whatever  he  does  do  should  be  upon 
the  best  information  he  could  get.  But  they  do  not  attempt 
here  to  show  that  he  knew  of  the  existence  of  these  articles  pub- 
lished. They  charge  him  with  knowledge  and  they  only  bring 
proof  that  somebody,  in  the  executive  office  took  this  news- 
paper without  tlie  slightest  evidence  that  the  respondent  ever 
read  one  of  the  articles.  The  case  of  a  co-partnership  which  is 
cited  by  the  learned  counsel  [Mr.  Graham]  as  analogous  to  this, 
is  not  parallel  at  all.  The  managers  undertake  to  charge  the 
res])ondent  with  a  knowledge  of  acts  w-ithout  a  ixisponsible 
name  attached  to  statements  and  without  any  proof  that  he 
took  the  newspaper  and  nnich  less  that  he  read  it,  and  to  hohl 
him  responsible  for  non-action  in  the  premises.  For  ought 
that  to  aT>pcar  there  (  These  outrages  may  have  existed  over 
the  whole  State.  I  do  not  suppose  they  were  confined  to 
Alanumce  oounty. 

Mr.  MERRIMC  )X.     The  charges  of  outrage  complained  of 
in  the  articles  were  in  those  two  counties. 
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Mr.  S^EITII.  The  enquiry  is  as  to  the  culpability  of  the 
respondent  for  what  he  did  in  the  counties  of  Alamance  and 
Caswell.  If  he  is  culpable  for  not  taking  notice  of  any  act  or 
acts  in  those  counties,  then  it  nnist  be  shown  that  he  was  aware 
of  those  acts,  and  that  he  was  guilty  of  non-action  with  that 
knowledge. 

Mr.  (iIiAIIx\M.  llestrictinii:  this  i n vest i<rJit ion  to  those  two 
counties,  and  the  case  stands  thus.  It  is  proved  by  MuiTay  and 
Patten  and  lloij:ers  that  tliev  wei*e  haui^ed.  There  is  no  doubt 
al)out  that.  We  propose  to  show  that  the  governor  is  a  reader 
of  this  newspaper  and  hence  had  infonnation  very  early  of  these 
occurrences  and  that  he  took  no  steps  to  prevent  any  such 
things  ui  the  future. 

The  CHIEF  J  USTICK.  The  presiding  ofticer  is  of  tlie 
opinion  that  the  evidence  is  comi>etent  upon  the  ground  of  its 
being  pro\ed  that  the  Sanflnd  was  sent  to  the  executive  otfice 
every  morning;  and  there  is  a  fair  presumption  that  the  attention 
of  the  ijrovernor  was  called  to  it.  Whether  it  was  incumbent 
upon  him  to  act  u])on  information  derived  in  that  wjiy,  was  a 
question  for  him  to  determine  then  and  will  be  a  ([ucstion  to  be 
iudixed  of  bv  this  court  on  its  final  action.  .l>ut  it  is  not  now 
l)efore  them.  The  <piestion  here  is  simply  one  of  evidence, 
and  turns  not  ui)on  its  ct)m])etency  but  upon  its  weight. 

Mr.  Manatcer  SP^VliliOW  read  from  the  lialeii^b  Sm- 
tincf  of  Julv  20th,  an  article  in  the  words  followinsr : 

KIllK'S  AVOrJv. 

"  The  telegram  and  letter  below,  will  show  how  Ivirk  and  his 
*•  men  are  ^obeying  orders '  in  Caswell.  Their  actions  are  so 
'*  calculated  that  we  nn'irht  be  astonished  at  it  if  the  time  to  be 
''astonished  at  anvthiuii:  had  not  passed.  The  telei^ram  is 
dated 

Salisiiuuv,  July  20th,  1^70. 

Mk.  Ei>rroK: — r)n  Monday  Kirk  arrested  Judge  Kerr,  Dr. 
"Koan,  Hon.  S.  P.  Hill,  J.  C.  Williamson,  AV.  D.Bowe,I{oVt. 
"lloan,   .Joseph   Powler,    Mitchell    and    James   2seill,  Jesse 
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"  Griffith,  Dr.  Yancey,  Thomas  Womack,  James  F.  A.  Wiky, 
**  and  D.  Eainey.  Some  one  himdred  and  fifty  or  two  hnn- 
"  dred  wei'^  arrested  and  detamed  in  the  court  house  from  one 
'*  until  five  o'clock.  W.  D.  Bowe  demanded  by  what  authority 
"  they  arrested  him,  unarmed,  he  refused  to  go  and  was  struck 
*'  over  tlie  liead  with  guns  and  dragged  ofil" 

Mr.  SMITH.  As  I  understand  it,  Mr.  Cliief  Justice,  the 
managers  offer  this  newspaper  article  as  evidence  tending  to 
sliow  that  notice  of  the  fact  stated  was  brouirht  to  the  execu- 
tive.  In  that  view  I  don't  suppose  it  proper  to  I'ead  the  com- 
ments. % 

The  CHIEF  JUSTICE.  The  presiding  officer  understood 
that  it  was  admitted  as  a  statement  in  reference  to  tlie  conduct 
of  the  soldiers. 

Mr.  BRAGG.  I  lioj)e  we  may  be  understootl,  Mr.  Cliief 
Justice.  Of  course  we  do  not  offer^anything  contained  in  a 
newspaper  as  being  proof  that  particular  acts  were  done.  AVe 
have  proved  by  other  evidence  acts  of  violence.  The  pnrpuse 
of  this  evidence,  as  I  miderstancl  it,  is  to  show  that  there  was 
Ijrouglit  to  the  notice  of  the  governor  statements  that  outrages 
were  committed  so  as  to  at  Icn.st  put  him  upon  empiiiT  ami 
make  it  his  duty  to  have  ai)plied  a  corrective,  and  not  to  allow 
these  men  to  iro  on  in  tlieso  acts  of  violence,  if  tliev  were 
guilty  of  them.  The  presiding  ofliccr  has  very  correctly  deci- 
ded thnt  the  question  is  one  as  to  the  weight  of  testimonv,  and 
not  as  to  its  admissibility  ;  and  the  question  is  whether  the  gov- 
ernor had  sufficient  notice  to  put  him  upon  enquir}-,  and  if 
he  found  tlie  allegation  true  to  a])ply  the  reme<ly. 

Senator  J()]VES.  Mr.  Chief  Justice,  I  would  like  to  ask 
the  counsel  tor  the  managers  if  they  propose  to  read  every  pub- 
lication in  relation  to  charges  already  proved  ? 

Mr.  MEliRIMOX.  Mr.  Chief  Justice,  our  object  is  simply 
to  show  that  these  facts  were  published  to  raise  the  presumption 
that  notice  of  the  outrages  were  brought  to  the  attention  of  the 
governor. 
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Mr.  GEAHAM.  We  contend  that  if  they  were  brought 
to  the  attention  of  the  respondent  and  he  took  no  measures  to 
prevent  tlie  outrages,  his  non-action  is  a  part  of  thecariininality. 

The  CHIEF  JUSTICE.  The  counsel  may  separate  those 
portions  of  the  articles  which  have  reference  to  the  outrages 
from  tlie  rest,  the  comments  by  the  editor. 

Mr.  Manager  SPAEROW  read  the  residue  of  the  article  in 
the  words  following : 

^*  The  arrest  of  Mr.  Wiley  was  brutal,  he  was  plowing  with 
"  his  coat  off  and  refused  to  go  with  them,  he  was  knocked 
'*  down  and  put  on  his  own  horse,  his  feet  tied  under  the  horses 
"  belly  and  his  hands  behind  his  back.  T>are  back  with  his 
'*  coat  oft'  he  rode  into  town  to  Kirk's  camp.  Judge  Kerr  is 
^'  vilely  cursed  by  the  sentinel  who  stands  at  the  window  of  his 
''  house.  Ladies  are  insulted  and  with  their  children  are  leav- 
''  ing  the  town.  These  facts  are  given  to  mc  by  a  gentlenum 
"'just  from  Yancey ville,  I  feel  sure  they  arc  ti'ue. 

'*  The  dispatch  is  signed  by  a  gentleman  of  reliability." 

Mr.  McCORKLE.  I  submit  this  consideration,  Mr.  Chief 
Justice:  suppose  the  man  wlio  wrote  that  communication  were 
here ;  he  would  not  be  permitted  to  testily  to  the  facts  he 
stated  in  the  article,  because  they  were  hearsay.  He  got  them 
from  others. 

Mr.  MERRIMOX.  I  submit,  Mr.  Chief  Justice,  a  further 
consideration :  suppose  that  the  man  were  here  and  he  stated 
that  he  had  told  the  governor  of  these  facts,  I  ask  if  the  fact 
would  not  be  competent  to  be  proved. 

The  CHIEF  JUSTICE.  The  evidence  is  not  oftered  by 
the  managers  as  proof  of  the  facts  set  forth  in  the  printed  state- 
ment, but  sim])ly  as  evidence  of  the  fact  that  the  governor  had 
notice  of  the  alleged  outrages. 

Mr.  SMITH.  Then  I  suppose  the  senate  will  ovennile  the 
decision  made  yesterday,  and  let  us  show  what  the  declarations 
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of  the  govemor  were  in  rcppect  to  these  outrages  wlien  lie 
heanl  of  them  ? 

Senator  WAREEX.  I  tliink,  Mr.  Chief  Jnstice,  that  the 
question  is  understood. 

Mr.  Manager  SPAKEQW  read  in  evidence  the  following 
from  tlie  Smthid  of  July  30th  1870  : 

WOIiSE  AND  WORSE. 

MOKE    ARRESTS   BY    KIRK. 

THE  ITAXGIKG  BEGUN. 

nOLDKX    IS     inCTERMINKI)     TO     FORCE     A     CONFLICT     BEFORE     THE 

ELECTION. 


Wc  received  the  following  dispatch  at  4  o'clock,  dated 

IIiLT.snoRo\  July  30th. 

"  I  learn  from  passengers  and  employees  of  the  railroad  just 
"from  Alamance  that  IIol  dene's  troops  arrested  thirty  citizens  of 
"Alamance  last  night.  Among  them  is  William  Patten,  as 
"  respectable  a  citizen  as  there  is  in  the  county,  who  Avas  hung 
"  up  three  different  times  and  cut  down  to  make  him  eonfcj^s 
"  who  killed  Outlaw.  The  last  time  it  was  an  hour  l>efore  he 
"  recovered.  He  made  no  confessions  to  the  last.  Kirk  will 
"have  to  arrest  more  than  thirty  men  to  elect  William  A 
"Smith." 

Senator  JOXES.  I  move,  Mr.  Chief  Justice,  that  only  such 
portion  of  the  article  be  achnitted  upon  the  record  of  the  court 
as  it  rehites  to  the  facts  and  that  the  editor's  comments  thereon 
be  not  allowed. 

Mr.  SMITH.  I  would  suggest,  Mr.  Chief  Justice,  on  furtlier 
considerai'ion,  that  by  leaving  out  the  conunents,  the  court  do 
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the  respondent  a  wrong.     It   is  the   comment  of  the  editor 
which  shows  the  animus. 

Senator  JONES.     I  withdraw  the  motion. 

Mr.  Manager  SPARIiOW  read  in  evidence  the  telegrani 
printed  in  the  Kaleigli  Sentind  of  Augnst  5th,  1870,  in  the 
words  following : 

lliLLSBOuo,  N.  C,  August  5. 

Mk.  ^[ooke,  Sentinel  Offick  : 

I  was  arrested  bv  Lieutenant  llunnicutt  this  morninii:. 

J.  TL^«NEK,  Junior. 

Mr.  Manager  SPARROW  also  read  in  evidence  he  editorial 
pul)lished  in  the  same  issue  in  the  words  following : 

^^.AWLESS  ARREST   OF  THE    EDITOR    OF   THIS 

PAPER. 

'•  The  above  telegram  announces  the  fact  of  the  arrest  of  Mr. 
"  Turner,  editor  of  this  paper,  by  onler  of  Gov.  Holden.  Xo 
''  cause  for  the  arrest  has  been  assigned,  indeed,  none  exists.  The 
"  arrest  lias  been  made  with  a  two-lold  view.  One  to  gratify 
''  the  malignity  and  vulgar  vanity  of  an  upstart  who  is  gov- 
''  ernor  ol  the  state  by  accident,  and  the  other  to  suppress  the 
''  voice  of  this  press  in  its  exj)osition  and  denunciation  of  the 
"crimes  and  outrages  against  public  and  private  property. 
'*  This  is  intended  as*  a' blow  at  Mr.  Turner,  personally,  because 
"Holden  hates  and  fears  him,  and  at  public  liberty  by  putting 
"  down  the  press  V^ 

Mr.  Senator  JONES.  I  dislike,  Mr.  Chief  Justice,  to  inter- 
rupt the  reading,  but  I  must  object  to  these  editorial  com- 
ments. 

Mr.  Manager  SP ARROWS -^l^Anll  stop  right  thei^.  I  now 
read  a  paragraph  in  a  communication  from  Mr.  Tmner  pub- 
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lished  in  the  Sentinel  August  6, 1870,  under  date  of  Hillsboro, 
Aug.  4. 

"  Now  we  repeat,  come  on  with  your  chains.  Patton  has 
"  felt  your  rope  and  I  can  bear  your  chains  and  defy  you  too,— 
"  you  are  now  in  a  desperate  conflict  \rith  a  secret  society  von 
^^j)7*eiend  to  believe  that  I  am  connected  with,  but  I  knoic  this 
"  to  be  07ili/  pretence  on  your  part.  I  liave  reason  to  believe 
*'  you  have  had  a  spy  and  detective  visiting  my  office  for  three 
**  months  or  more.  You  are  welcome  to  all  you  have  learned 
"  through  the  scamp." 

Mr.  Manager  SPAKROW  next  read  an  editorial  paragraph 
contained  in  the  same  paper  in  the  words  following : 

"  Pattkn. — The  Standard  this  morning  has  a  card  from 
^'  from  W'^illiam  Patten  denying  that  he  was  hung  up  by  tlie 
^'  neck  by  Burgen  in  Alamance  to  make  him  confess  in  re^ranl 
"  to  the  Kuklux  organization.  In  regard  to  this  card  we  mv 
*'  emphatically  that  it  was  either  extorted  from  liim  under 
"  threats,  which  method  of  procuring  certificate  seems  tc  l^e 
'*  getting  quite  common  lately,  or  he  deliberately  states  facts  in 
'"  hopes  of  currying  favor.  The  hanging  can  be  substantiated 
"  by  competent  witnesses  and  was  acknowledged  by  Burixen 
''  and  Patten  last  Mondav." 

Mr.  Manager  SPARROW  next  read  in  evidence  from  an 
editorial  in  the  Stvthiel  of  Au<nist  9,  in  the  words  followinir : 

'*  LAWLESS  OUTRAGE. 

'•Mr.  Turner,  the  editor  of  this  paper,  having  been  seized  by 
"  surprise  and  borne  oft'  to  prisou,  we  have  not  until  very 
"recentlv,  been  informed  of  the  circumstances  of  outrasre  and 
indignity  to  his  household. 

**  We  learn  on  undoubted  authority,  that  after  surrounding 
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"  and  capturing  liim  wlien  alone  near  the  railroad  station,  a 
"band  of  armed  men  went  to  liis  dwelling,  half  a  mile  distant, 
"  outside  of  the  town  of  Hillsborough,  and  there  hunted  through 
"every  room  in  the  house  without  warrant,  taking  several 
"  pieces  of  fire-arms,  including  the  shot-guns  of  his  little  boys." 

Senator  JOKES.  1  understood  the  decision  of  the  chief 
justice  to  be  that  only  those  charges  referring  to  Caswell  and 
Alamance  were  to  be  introduced  in  evidence. 

The  CHIEF  JUSTICE.  The  paragraphs  that  have  just 
been  read  have  relation  to  the  conduct  of  the  troops  towards 
lEr.  Turner,  and  they  explain  the  correspondence  between  him 
and  the  governor's  secretary. 

Mr.  Manager  SPAEROW  read  in  evidence  an  editorial 
from  the  Sentinel  of  August  12,  in  the  words  following : 

"CONTINUED  LAWLESSNESS  IN  ALAMANCE. 

"  We  learn  that  about  daylight  a  few  mornings  since,  the 
'  "  mail  train  on  the  N.  C.  road  was  required  by  an  armed  band 
"of  Ivirk'S  men  to  stop  at  Graliam  station,  and  tliat  this  band, 
"  numbering  about  twelve  men,  leaped  on  board  with  seven 
"  citizens  of  Alamance  whom  they  had  seized  as  prisoners, 
"  yelling  and  cursing  the  prisoners  and  pointing  pistols  at  their 
"  pei'sons,  with  threats  of  instant  death,  etc.,  and  in  this  way 
"  took  them  to  Company  Shops.  The  leaders  in  the  crowd 
"  and  most  boisterous  in  their  threats,  were  three  negroes  who 
"  appeared  to  take  great  delight  in  the  scene  of  barbarity.  The 
"  defenceless  victims  appear  to  have  been  taken  from  their  beds 
"  in  the  night,  and  not  to  have  been  allowed  to  dress  comfort- 
"  ably  and  hardly  decently." 

Mr.  SMITH.  The  avidence  of  the  railroad  conductor  on 
that  train  is  directly  to  the  contrary  of  the  statement  made  in 
the  article  which  has  just  been  read. 
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Mr.  CHIEF  JUSTICE.  It  will  enable  tlie  members  oftlie 
court  to  fix  the  proper  weight  to  be  attached  to  the  article. 

Mr.  MEIlllIMON.  The  inference  is  that  this  does  not  refer 
to  the  same  transiiction  which  was  testified  to  bv  the  con- 
diictor. 

Mr.  Manager  SPARROW  read  in  evidence  an  extnict  from 
a  letter  quoted  in  the  ikntmel  of  August  15th,  in  the  wonls 
following : 

'*  This  forenoon,  Mrs.   Turner   went  down   to  look  at  her 

*"'  husl)and  through  the  window  and  have  a  few  words  ^\^th  him, 

*'  but  he  was  not  allowed  to  come  to  the  window.     lie  waived 

''liis  hand  and  shook  his  head  to  intunate  to  her  that  he  was 

**  not  allowed  to  'see  or  speak  to  her.     O  Liberty  I  how  many 

"  crimes  are  committed  in  thv  name ! 

-X-  "Jf  *  'A'  -K-  *  '.k  ^A-  -::- 

''  Mrs.  Turner  has  not  yet  given  way  once,  but  keeps  up 
''bravely.  Last  night  hearing  her  talking,  they  threw  several 
*•  large  stones  towaixls  the  place  where  they  lieaiil  her  voice. 
''  The  stones  struck  all  arDundherbut  fortunatelv  did  not  strike 
her.'' 

Mr.  Manager  SPAIwROW  read  from  an  editorial  in  the 
Sititlnd  of  August  17th,  1870,  au  extract  in  the  woixls  follow- 
ing : 

OUTRAGE  UPON  Mil.  TUE^TJi  AND  OTllEUS:: 
IIOLDEN  AND  HIS  CLIQUE  DOING  TlIEIIl 
AVOllST.    (FllOM  GRAHAM.) 

''  A\^c  learn  from  undoubted  authority  that  on  last  ni«rht, 
^'  lion.  Josiah  Turner,  Jr.,  sheriff  Griffith  and  Mr.  AVilev,  of 
"  Caswell,  who  with  the  other  arrested  parties  had  been  kept  in 
'*  the  court  house  at  Graham  since  their  removal  there,  *n  ye 
*'  me7i  fallen  out  of  the  court  house  by  lurk's  7nen  and  liK-lvd 
^'  up  in  the  dungeon  celh  of  the  oouiUy  jail. 
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"  Hon.  John  Kerr  with  a  dozen  othei'S  we  are  told  were  pei^ 
*'  mitted  to  board  at  the  hotel  in  Gi-aham ;  the  rest  except 
*'  Messrs.  Turner,  Wiley,  Griffith  and  perhaps  others  who  were 
*'  imprisoned  last  night  in  the  jail  \vere  permitted  to  remain  in 
*•'  the  court  house," 

Mr.  Manager  SPAIIROW  read  in  evidence  affidavit  of 
Lucien  II  Murray,  published  in  the  Sentind  of  August  20th, 
1S70,  in  the  words  following : 

*'  FxrrEi)  States  cv  A:,n:KicAx,      ) 
*'  District  of  Xortli  Carolina.  ) 

*'  Lucian  11.  Murrny,  being  duly  sworn,  dei)08eth  and  saith, 
*'  that  he  is  a  citizen  of  the  United  States  and  of  the  state  of 
**  Xorth  Carolina,  residing  in  tlie  tov»'ii  of  Graliani  in  the 
**  county  of  Alamance  in  said  state,  that  he  belongs  to  no 
**  military  organization  and  is  in  no  manner  subject  to  military 
*'  hiw,  but  that  his  occupation  is  that  of  a  clerk  and  salesman  in 
**  a  retail  store  in  said  town  of  Ila^on  &  Son,  tliat  he  is  a  native 
*•  of  and  has  all  In's  life  resided  in  the  said  countv  of  Alamance 
*'  and  is  now  of  the  age  of  twenty-seven  years.  That  on  the 
*'  27th  of  July  la«t,  being  informed  that  a  guard  of  soldiers 
^'  from  the  camp  oi  G.  W.  Kirk  at  Com])any  Shops,  had  been 
"'  to  his  place  of  business  to  arrest  this  afiiant  while  he  was 
'*  absent  therefrom,  lie  went  to  the  said  camp  and  reported 
'*  himself  to  one  I>.  G.  Buricen  v/ho  claimed  to  be  lieute- 
"  nant  colonel  under  Kirk  in  the  command  of  a  regiment 
"  which  they  called  ''state  troops,"  that  said  Ihirgen  immedi- 
*'  ately  ordered  this  affiant  to  be  put  under  guard  and  de- 
*'  tained  in  said  camp  as  a  i)risoner.  This  affiant  was  placed 
''  in  a  tent  with  two  other  persons,  also  prisoners ;  and  in  the  night 
*'  succeeding  about  1  o'clock  a.  m.,  the  said  Burgen  came  to 
"  the  tent  with  a  candle  and  addressed  this  affiant  who  was 
^'  awake  asking  "  Is  that  you  Murray,"  to  which  affiant  replied 
*'  '  Yes.'  Said  Burgen  then  retired  to  his  own  tent,  and 
"  shortly  after-iffards  came  back  witliout  a  light  and  touched 
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^^  tliis  affiant  upon  his  feet  and  in  a  low  tone  of  voioe  ordered 
"  him  "  to  get  up"  the  other  two  prisoners  being  apparently 
"asleep. — This    affiant  replied,    "Very   well,  can  I  get  mr 
"  shoes  ?"     The  said  Burgen  answered,  "  No  you  will  not  need 
"  them  long."    lie  then  took  this  affiant  to  hia  own  tent  where 
"  there  were  three  of  his  men  armed  with  pistols ;  the  said  Bnr- 
"  gen  then  said  to  this  affiant  that  "  he  must  tell  him  all  about 
"  the  hanging  of  Wyatt  Outlaw."     This  affiant  replied  that  he 
"knew  nothing  about  it  and  that  he  did   not   know  that 
^'  Outlaw  had  been  hanged  till  aftersunrise  the  morning  after  it 
"  was  done.     Tlie  said  Burgen  replied  "  It  is  a  damned  lie.    I 
"  know  that  you  do,  and  proceeded  to  say  tliat  there  was  an  affi- 
"  davit  tiled   in  his  office  against  this  affiant  stating  that  he 
"  tliis    affiant    had  seen  Outlaw  hanged   by    one    Adolphus 
"  Moore.     This  affiant  replied  it  was  false,  that  he  knew  noth- 
*'  ing  about  it ;  the  said  Burgen  put  a  rope  around  the  neck  of 
"  this  affiant,  and   said :  "  Fatten  and  Rogers  (alluding  to  two 
"  others  of  his  prisoners)  knew  nothing  about  it  till  they  were 
"  hung  up,  and  they  could  then  tell  all  about  it,  and  you  must  do 
"  the  same/'     He  then  took  this  affiant  to  a  tree  about  titVv 
''  yards  from  his   tent,  with  the  three  armed   men  aforesaid. 
**  threw  the  end  of  the  rope  Btill  on  this  affiant's  neck  over  a 
"  branch  of  the  tree,  and  having  already  tied  this  affiant's  arms' 
"  in  the  manner  usual  with  criminals  about  to  be  executed,  he, 
"  the  said  Burgen,  drew  the  rope  and  swung  this  affiant  up  l»y 
"  the  neck.     After  suspending  him  for  a  short   time    he  was 
"  let  down.     TJie  said  Burgen  asked  him  if  he  would  confers : 
"  then  this  affiant  replied  that   he   knew   nothing   to   confess. 
"  The  said  Burgen  and  his  men  aforesjiid  then  presented  their 
"pistols  at  this  affiant's  breast  and  threatened  to  blow  his 
"heart  out  if  he  did  not  confess.     This  affiant  still  refusing 
"  to    make     the    admission    demanded,     the     said    Burden 
"  seized     the     rope    and    again    hoisted     this    affiant    from 
"  the  gi'ound  more  roughly  than  before,  and  suspending  hini 
"  longer.     Upon  being  let  down  this  affiant  was  unable  to  speak 
"  for  some  time.     The  said  Burgen  then  said,   "  Now  confess 
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^  thRt  yon  saw  Moore."  AfiSant  replied  that  he  coald  not  do  it ; 
^^  said  Bnrgen  replied,  ^^  Yon  must  acknowledge  it  or  die/'  and 
^^  said  to  one  of  his  men,  ^*  Sergeant,  hang  him  np  to  that  tree 
^^  and  let  him  hang  till  8  o'clock  in  the  morning,  then  cnt  him 
"  down  and  bury  him  nnder  the  tree."  After  other  convei'sa- 
^^  tion,  and  threats  of  killing  this  affiant,  the  said  Bnrgen  said  to 
"  this  affiant :  "  I  will  now  give  you  until  to-morrow  night,  and 
"  if  you  don't  confess  then  I  will  kill  you  dead."  Affiant  re- 
"  plied :  "  I  will  never  confess,  for  I  liave  nothing  to  confess." 
"  This  affiant  was  then  taken  back  to  his  tent  aforesaid,  after 
"  being  charged  to  say  nothing  about  what  had  occurred,  and 
"  threatened  with  death  if  he  divulged  it.  He  was  not  tortured 
"  again,  but  has  been  held  by  the  said  Kirk  as  a  prisoner  until 
•'  brought  to  Salisbury  before  his  Honor  Judge  Brooks  on 
"  yesterday. 

Lucius  IL  Mauny. 
"Sworn  and  subscribed  before  me  this  19th  of  August,  1870^ 

Wm.  Larkins, 
Clerk  U.  S.  District  Court,  Dist.  Cape  Fear." 

The  CHIEF  JUSTICE.  The  presiding  officer  thinks  it 
hardly  necessary  to  detain  the  court  by  reading  the  other  two 
affidavits.     They  can  be  considered  in  evidence  and  referred  to^ 

The  affidavits  referred  to  are  in  the  woitls  following : 

^'  United  States  of  America, 
**  District  of  North  Carolina. 

"  D.  W.  Weedon,  being  sworn  deposeth  and  saith,  that  he 
*'  is  a  citizen  of  the  United  States  and  of  North  Carolina,  now 
"  residing  and  has  always  resided  in  the  county  of  Alamance 
**  in  said  state,  that  he  is  in  no  military  organization  and  in 
**  no  way  subject  to  military  law. 

"  That  on  or  about  the  23d  of  July  last,  faei,  his  affiant, 
**  was  arrested  by  one  B.  G.  Burgen  elainiing  to  be  lieuten- 
'**  ant  colonel  of  a  body  of  armed  men,  ealled  by  him  North 
*^  Carolina  state  troops  encamped  at  Company  Shops  in  said 
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"  county,  no  cause  being  assigned  for  said  arrest,  and  detained 
•*  with  sundry  other  citizens  of  the  stat«  held  also  as  prisoners 
••  by  the  said  Burgen  and  G.  W.  Kirk  who  claimed  to  be 
"  colonel  of  the  said  troops.     That  he  was  paroled  at  one  time 
**  for  two  or  three  days,  ^vitli   an  obligation  to  report  to  said 
**  Kirk  at  Yanceyville  when  he  again  went    into    confine- 
*'  ment  with  many  other  prisoners,  that  while  thus  confined 
••  in  the  upper  room  of  the  court  liouse  of  Caswell,  upon  seo- 
*•  ing  a  soldier  below  carelessly  handing  a  pistol  he,  this? 
'*  {iffiant   remonstrated   that  he  might  shoot  some   one.    The 
"  soldier  immediately  replied  with  an  oath,  '*I  will  shoot  ycai." 
'•  and  lired  his  pistol,  the  ball  j)at<sing  near  the  head   of  this 
''attiant.     From  this  time  forward  this  affiant  seemed  to   have 
incurred  the  hostility  of  said  Kirk  and  his  officers,  who  eui-sed 
an<l  maltreated  him  on  divers  occasicns;  that  after  the  service 
'•  on  said  Kirk  of  the  writ  in  this  case,  he  went  with  this  altiant 
**and  other  prisoners  to  Graham,  in  jVlamance  county,  andcon- 
*'  fined  his  prisoners,  this  affiant  among  them,  in  the  court  house 
**  there  ;  that  on  Tuesday  afternoon,  of  the  present  Aveek,    tlii> 
"  affiant  was  taken  bv  a  lieutenant  and  icuard  of  said  Kirk  and 
''carried  to  the  common  iail  of  said  county,  and  there  continetl 
**  until  Thursday,  when,  with  the  other  prisoners  aforesaid,    he 
'•  was  brought  to  Salisbury ;    that  on   the   morning   al'tor    thi? 
**■  affiant  was  connnitted  to  jail,  a  lieutenant  Eanner,  of  the  said 
•'  troops,  who  seemed  to  be  the  keei>er  of  the   ])risoners   who 
*•  had  been  committed  to  jail,  jdaced  an  iron  manacle  on  one  of 
"  the  legs  of  this  alHant  above  the  ankle,  to  which  was    atHxed 
*•  a    chain    and    staple,    fastening     it     to     the     floor ;     that 
'•the  said  i^anner  riveted  the  numacle  on  the  leg  of  this  aliiant 
''  in  a  very  rough  manner,  giving  to  this  affiant  great  pain  in 
**  the  operation  ;  that  he  was  kept  thus  ironed  until  taken  from 
**  the  jail  aforesaid  to  be  carried  to  Salisbmy  l>efore  his  honor 
**  Judge  Brooks.     That  this  affiant  was  never  informed  of  anv 
"  charge  against  him  on  which  he  was  arrested  and  eontined 
**  and  had  done  nothing  to  provoke  the  cruel  usuage  aforesaid 
^'  to  which  he  was  subjected.     That  during  all  the  time  of  this 
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"affiant' 8  confinement  in  jail  he  suffered  for  the  want  of  water 
"  to  drink ;  a  small  quantity  of  stale  water  in  a  canteen  was 
"  placed  by  him  soon  after  his  commitment  to  jail,  and  none 
"  other  fiirnishod  to  him  during  his  confinement ;  he  asked  for 
"  water  several  times  and  it  M'as  refused  and  he  was  cursed  in 
"  every  instance.  When  food  was  sent  to  him  by  the  citizens 
"  ol  Graham,  the  guard  threw  it  to  him  on  the  floor  ot  tlie  jail 
"  and  forbid  him  to  use  a  knife,  fork  or  spoon,  presenting  their 
"pistols  in  his  face  and  tlireatening  to  shoot  him  at  the  same 
"  time. 

"D.  W.  Wekik>n. 
"  Sworn  and  subscribed  this  19th  of  August,  1870,  before  me, 

*'Wm.  Larkins, 
"  Clerk  IT.  S.  District  Court  District  Cape  Fear." 

"  Umtki)  Statks   ok  America, 
"  District  of  Korth  Carolina. 

"  George  II.  Tlogers  l)eing  duly  sworn,  deposeth  and  eaitli, 
"  that  he  is  a  citizen  of  the  United  States  and  of  the  state  of 
"  North  (xarolina,  that  he  is  a  native  of  the  county  of  Alamance 
"in  said  state,  has  always  resided  and  still  resides  in  the  same  ; 
"  that  he  is  now  nineteen  years  of  age  and  resides  in  the  tamily 
"  of  liis  parents,  that  on  Wednesday,  the  2r)th  of  July  last,  he 
^*  was  arrested  by  one  Ilunnicutt,  claiming  to  be  a  lieutenant 
"  in  a  body  of  troops  encamped  at  the  Company  Shops  under 
*'  the  coiriniand  of  one  George  W.  Kirk.  After  being  arrested 
''  this  affiant  was  rc<iuired  to  accompany  a  squad  of  these  armed 
**  men  in  traversing  the  county  and  arresting  otliei*s  and  tinally 
"  reached  the  camp  aforesaid  near  10  o'clock  that  night.  On 
*'  the  next  day  one  B.  G.  Burgen,  claiming  to  be  lieutenant 
"  colonel  of  the  tr<x)p3  aforesaid,  began  a  convei'sation  with 
"  this  afliaut,  and  after  it  had  been  for  some  time  continued 
"inquired  of  him  whether  lie  knew  Adolphus  Moore.  Affi- 
"  ant  replied  that  he  knew  him  by  sight  but  had  little 
"  acquaintance.    Said  Burgen  then  told  this  afiiant  that  he  this 
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**  affitnt  knew  something  of  the  mnidar  of  Wyatt  Ontkir. 
^  This  affiant  denied  it.  The  said  Bvigen  after  pronoimcfaig 
''  the  denial  a  damned  Ue^  said  he  would  give  tiiia  aflknt  till 
*"  that  night  to  tell  about  it  That  night  aboat  10  or  11  o'clock 
"  the  iaid  Bnrgen  took  this  affiant  to  his  tent  and  asked  if  he 
^was  ready  to  tell  abont  the  murder  of  Ontlaw.  Affiant 
*^  replied  that  he  had  told  him  all  he  knew.  Said  Bnrgen  then 
^*  said,  ^^  Stop  right  there,  yon  are  teDing  a  damned  lie,  I  know 
*Hhat  you  do  know  and  will  make  you  tell  it.  He  then 
'^  took  this  affiant  accompanied  by  said  Hunnicutt  and  sereral 
^^  men  to  the  Woods  and  again  asked  this  affiant  if  he  would 
*^  tell  about  the  murder.  Affiant  replying  as  before,  the  said 
"  Burgen  said  that  Patten  did  not  know  anything  till  he  hung 
'^  him  up  and  then  ho  could  tell  all  about  it.  He  then  asked 
"  affiant  if  he  had  anything  to  say.  This  affiant  replied  that  he 
"  had  said  all  he  wished  to  say.  Having  put  a  rope  about 
"  the  neck  of  this  affiant  shortly  after  leaving  the  tent,  the  said 
"  Burgen  then  ordered  the  lieutenant,  who  threw  the  rope  over 
"  the  branch  of  a  tree,  to  swing  this  affiant  up.  The  lieutenant 
*' drew  until  the  rope  was  stretched  tiglit  around  this  affiant's 
"  neck.  Said  Burgen  then  told  the  lieutenant  "that  will  do,"  and 
"  askeil  affiant  if  he  would  tlien  confess  and  the  siime  reply  was 
"given  as  beforci  Affiant  was  then  taken  back  to  the  tent. 
"  Affiant  has  been  kept  as  a  prisoner  until  released  by  his 
"  hohor  Jmlge  Brooks,  on  yesterday. 

George  S.  Rogers. 
"Bwom  and  subscribed  before  me  this  19th  day  of  August, 
*11«Ta 

"Wm.  Larkins, 
"^  Clerk  IT.  S.  District  Coui%  District  Cape  Fear." 

WILLI  AM  It.  BATTLE,  a  witness  w  behalf  of  the  Man- 
ager s^  wm  duly  wx/r^i : 

Mr.  MFitlRIMON.  Mr.  Chief  Justice,  we  propose  to  prove 
by  the  witness,  Judge  Battle,  that  it  was  a  notorious  fact  in  the 
city  of  Ralei^i  and  upon  almost  everybody's  tongue  that  Mr. 
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Patten  had  been  hung  and  that  other  outrages  had  been  per- 
petrated and  that  in  that  way  the  knowledge  of  the  tact  must 
have  been  bron^t  to  the  attention  of  the  respondent 

Mr.  SMITH.  We  object,  Mr.  Chief  Justice,  to  the  proof 
offered.  It  must  be  shovm  that  the  fact  was  known  to  the 
governor.  We  submit  that  rumor  does  not  furnish  any  ground 
upon  which  a  state  official  can  be  impeached. 

The  CHIEF  JUSTICE.  The  presiding  officer  is  of  the 
opinion  that  the  evidence  is  not  competent,  tlie  lact  must  be 
broughtto  the  knowledge  presumtively  at  least,  as  by  the  news- 
paper sent  to  his  office  every  day  containing  the  facts.  Still 
the  presiding  officer  does  not  desire  to  anticipate  the  argument 
in  reference  to  its  admissibility. 

Mr.  MERRIMON.  I  can  cite  the  court  to  an  authority.  It 
was  a  case  where  a  murder  was  committed  near  the  Dismal 
Swamp,  and  it  was  allowed  to  be  proved  that  there  were  run- 
away negroes  who  were  living  in  the  swamp. 

Mr.  CHIEF  JUSTICE.    For  what  purpose  ? 

Mr.  MERRIMON.  As  affording  some  evidence  tliat  some- 
body might  have  committed  the  murder  besides  the  party 
charged.  All  I  claim  is  that  the  fact  that  this  was  bruited 
about  by  everybody  as  some  evidence  that  the  governor  knew  it. 

The  CHIEF  JUSTICE.  The  presiding  officer  is  unable  to 
see  how  rumor  or  hearsay  can  be  admitted  as  evidence  in  a 
court  of  justice. 

CREED  F.   YOUNG,   a  witiiess  called  on  lehoLf  of  the 
Managers^  heimj  (hdy  mcom,  testified  as  follows : 
By  Mr.  Mereimox. 

Q.  State  your  name,  age,  place  of  residence  and  business  ? 
A.  My  name  is  Creed  F.  Young ;  I  reside  at  Bumsville,  Nortli 
Carolina ;  I  am  a  merchant  and  trader  generally  and  am  thirty- 
one  years  of  age. 

Q.  State  whether  you  have  any  general  acquaintance  with 
the  people  in  the  counties  of  Yancey,  Mitchell  and  Madison  ? 
A.  I  have. 

Q^  State  to  the  court  if  you  know  what  was  the  reputation 
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of  the  men  eooimanded  by  George  W.  Kirk  in  that  section  of 
the  country  during  the  late  war  ?     A.  Bad. 

Q.  [By  Mr.  Smith.]  Do  you  know  their  repatation  i    A. 

I  do. 

Q.  Do  you  know  it  well  or  otherwise  ?    A.  I  know  it  verj' 

well. 

Q.  What  was  their  reputation  if  A.  Stealing  and  robbing^ 
was  their  reputation. 

Q.  Give  the  senate  an  idea  of  the  character  of  the  men, 
whether  they  were  orderly  or  disorderly  or  otherwise  ?  A.  I 
think  they  were  disorderly,  and  most  of  them  bad  men.  Some 
of  them  1  have  personal  knowledge  were  veiy  bad. 

The  CHIEF  JUSTICE.  It  is  not  proper  to  give  personal 
knowledge.     What  is  wanted  is  their  general  dliaracter. 

Q.  How  would  you  describe  them  to  the  court  ?  A.  As 
being  a  band  of  lawless  men. 

Q.  Do  you  know  whether  any  of  these  men  were  under  Kirk 
in  the  military  movement  we  have  been  taking  testimony  aliout 
here  ?  A.  Some  of  the  men  were  with  Kirk.  I  saw  them  in 
command  of  Kirk's  ofFi(*ei's  and  they  said  they  belonged  ti» 
Kirk's  command. 

Q.  Did  you  see  them  go  this  way  and  come  back  ?  A.  I 
did. 

Q.  Were  these  men  incmbers  of  his  old  force  during  the  war 
any  of  them  ?     A.  Yes,  sir. 

Mr.  MERRLAION.  I  suppose,  Mr.  Chief  Justice,  that  1 
(^annot  speak  of  individual  acts  ? 

The  CHIEF  JUSTICE.  The  witness  is  not  allowed  to 
s]>cak  ot  personal  knowledge  of  individual  acts  but  of  their 
general  character. 

Mr.  MERRIMC)X.  Then,  as  I  understand  the  presiding 
officer,  no  individual  acts  done  by  these  men  are  admissible. 

The  CHIEF  JUSTICE.  The  ruUng  of  the  presiding  officer 
is,  that  you  must  prove  by  general  reputation  the  character  of 
the  men,  that  you  cannot  prove  a  particular  fact  to  show  a  gen- 
eral bad  character. 
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Cfoss  EaRamincUion. 
By  Mr.  Smith. 

Q.  In  what  part  of  tlie  state  do  you  reside  ?  A.  West  of  the 
ridge,  western  North  Carolina,  Yancey  county. 

Q.  Is  that  the  county  in  which  these  troops  were  mised  i 
A.  Some  of  tlieni  were  raised  in  that  county. 

Q.  How  many  ?    A.  Foi^ty  or  jBfty. 

Q.  Do  you  know  the  men  personally  ?  A.  I  do  a  great  many 
of  them — half  of  them  or  more. 

Q.  Do  you  know  the  character  of  them  all  ?  A.  Most  oi 
them ;  I  do  not  mean  to  say  that  I  know  the  character  of  them 
all,  but  I  do  know  the  character  of  most  of  them. 

Q.  Is  the  character  you  have  given  their  general  reputation 
all  over  that  county  ?     A.  That  is  their  gen ei'al  reputation. 

Q.  Were  these  men  in  the  United  States  army.  They  stated 
thev  l)elon(j:ed  to  Kirk's  command.  1  saw  tliem  under  the  com- 
mand  of  liJrk's  officers. 

Q.  During  the  war  ?     A.  About  the  close  of  the  war. 

Q.  Kirk's  force  was  a  TTnited  States  force?  A.  I  do  not 
know. 

(J.  Do  you  not  know  whether  they  were  under  the  United 
States  Hag  'i     A.  They  said  they  were. 

Q.  Don't  you  know  that  as  well  as  you  know  that  any  other 
troops  were  under  the  United  States  flag  ^  A.  I  suppose  they 
were. 

Q.  These  men  were  a  part  of  the  same  men  who  were  dis- 
l)anded  when  the  war  was  over?     A.  Yes,  sir. 

Q.  And  thev  were  re-enlisted  in  Kirk's  last  command?  A. 
Yes,  sir. 

Q.  You  do  not  knovr  the  great  bulk  of  Kirk's  command,  some 
eight  hundred  in  number?     A.  Jfo,  sir. 

Q.  You  only  know  of  those  you  speak  of?  A.  I  know  of 
some  other?  from  Mitchell  county  and  Madison  county. 

Q.  how  far  do  you  live  from  Mitchell  county?  A.  About 
ten  or  twelve  miles. 

Q.  From  the  line  ?    A.  Yes,  sir. 
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Q.  Do  you  know  the  repntatkm  of  the  men  in  Mitdidl 
county  among  their  neighbors  there  ?    A.  I  think  I  do. 

Q.  Have  you  heard  their  neighbon  generally  apeak  of  fliemf 
A.  I  think  I  have. 

Q.  How  far  do  you  live  from  some  of  theee  penow  yea 
gpeak  of  ?    A.  Ten,  fiftebU  or  sixteen  miles. 

Q.  How  far  from  otiiers?  A.  I  just  speak  of  those  that  I 
know  of. 

Q.  You  are  fifteen  miles  from  all  tliat  you  know  I  A.  From 
ten  to  twenty  miles  say. 

Q.  Twenty  miles  wonid  take  in  the  most  distant  of  them 
you  know  ?     A.  That  is  in  Mitchell  county. 

Q.  Do  you  undertake  to  say  that  you  know  the  reputation 
of  these  men  to  be  bad  in  the  neighborhood  in  which  they 
live  ?     A.  Most  of  them  I  think  I  do. 

Q.  In  the  neighborhood  in  which  they  live  ?  A.  Yes,  sir.  I 
think  I  do. 

Q.  You  do  not  live  in  Mitchell  county  ?    A.  No,  sir. 

Q.  You  live  several  miles  from  the  county  line  ?  A.  Some 
ten  or  twelve  miles. 

Q.  Did  these  men  have  that  reputation  during  the  war?  A. 
Yes,  sir. 

Q.  They  had  that  reputation  among  the  confederate  sol- 
diers ?     A.  It  was  their  general  reputation. 

Q.  Was  not  that  the  general  reputation  of  all  the  United 
States  forces  in  that  part  of  the  country?  A.  No,  sir,  it  was 
uot. 

Q.  Whrt  forces  were  there  which  had  any  better  reputa- 
tion ?  A.  There  were  some  forces  there  of  whom  I  did  not 
hear  that  they  were  robbing,  stealing  or  plundering. 

Q.  Were  there  any  other  forces  there  except  Kirk's  in  that 
part  of  the  county  ?     A.  Yes,  sir. 

Q.  United  States  forces  *  A.  There  were  some  men  there 
I  think  who  belonged  to  the  8th  Tennessee. 

Q.  Who  commanded  them  ?    A.  Colonel  Miller 

Q.  Did  they  have  the  same  bad  reputation  ?    A.   I  think 
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some  of  few  of  them  had  a  bad  reputation  but  not  as  a  general 

thing. 

Q.  Was  this  reputation  of  Kirk's  troops  which  you  speak  of 

the  result  of  their  acts  during  the  war  ?    A.  I  have  heard  it 

duringand  since  the  war. 

Q.  Was  their  reputation  which  you  have  spoken  of  acquired 

during  or  since  the  war  ?    A.  During  and  since  the  war. 

Q    It  has  continued  since  the  war  ?    A.  Yes,  sir. 

Q.  Do  you  know  of  any  one  of  them  to  have  been  guilty  of 
the  acts  of  which  you  have  spoken  ?  A.  Yes,  sir.  I  have 
known  of  them  being  a  band  of  robbers. 

Q.  Do  you  know  that  yourself?    A.  Yes,  sir. 

Q.  Who  do  you  know  that  of?  A.  One  John  Wilson,  a 
lieutftoant  or  captain.    I  know  of  his  stealing. 

Q.  Since  the  war  ?  A.  Yes,  sir,  at  my  house.  He  had 
men  with  him  robbing. 

Q.  Did  you  take  any  steps  to  arrest  him  at  that  time?  A. 
It  was  just  directly  after  the  war  closed. 

Q.  What  has  been  their  conduct  since  the  war  closed — 
have  you  heard  anything?  A.  I  have.  I  know  that  the 
sheriff  tried  to  arrest  this  man  Wilson,  so  he  said,  and  he  was 
unable  to  do  it. 

The  CHIEF  JUSTICE.  You  need  not  tell  what  the  sheriff 
stated. 

Q.  You  don't  know  whether  they  acquired  this  reputation 
by  their  conduct  since  there  was  a  settled  peace,  or  whether 
they  acquired  it  during  the  war?  A.  What  time  was  the  war 
over  ?  It  was  some  time  after  the  war  that  these  depreda- 
tions were  committed.  I  do  not  know  exactly  how  to  answer 
your  question. 

Mr.  GRAHAM.  I  believe  that  the  president's  proclama- 
tion announced  that  peace  was  restored  in  lSGr». 

Q-  (l^y  the  Chief  Justice.)  Do  you  know  what  time  the 
armies  were  disbanded?     A.  I  do  not  know  as  I  do. 

Q.  Were  there  some  of  these  soldiers  who  were  in  the  Con- 
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federate  army  before  they  went  into  tlie  federal  service  ?    i 
Yes,  sir. 

Q.  Tliey  were  in  both  annies  1     A.  Yes,  sir. 

Q.  Were  you  in  the  Confederate  service  ?    A.  I  was. 

Q.  Were  you  in  that  part  of  the  country  during  tlie  wari  1 
No,  sir. 

Q.  You  were  at  a  distance?  A.  At  a  distance.  I  resigns 
and  came  home  before  the  war  closed.  I  was  captain  in  tl 
confederate  army. 

Q.  Wlicn  did  you  come  home  ?     A.  In  1862  or  1863. 

i\.  And  you  remained  there  after  that  I     A.  Yes,  sir. 

(J.  AVcre  you  in  the  service  after  that  ?     A.  No,  sir. 

Q.  What  regiment  were  you  in  ?  A.  The  16tli  North  O 
olina. 

Q.  Who  commanded  it?     A.  Col.  ilcEh-ov. 

(J.  Youlelt  the  service  in  1862  or  1863  ?     A.  Yes,  sir. 

Q.  And  were  in  tlie  annj'  no  more?     A.  No,  sir. 

J iC- 1)1  reel  Kmm  i nation, 
Bv  Mr.  Merrimon. 

Q.  Did  vou  have  anv  ":encral  acquaintance  in  the  count v 
Mitchell  and  in  the  Countv  of  Madison,  and  if  so,  liow  did  v 
become  acquainted  ?  A.  I  had  been  buying  stock  for  sevoi 
years  and  I  became  acquainted  with  the  j^cople  by  ritiii 
throngh  those  counties  purchasing  stock. 

Q.  State  how  extensive  your  acquaintance  was?  A.  I  am  vc 
well  acqi^iinted  in  the  county  of  Yancey.  There  are  but  fi 
people  whom  I  don't  know  and  I  have  a  general  acquaintaii 
in  the  counties  of  Madison  and  Mitchell. 

(J.  I  uiulerstood  you  to  say  in  reply  to  a  (piestion  tliat  tht 
men  h;ul  belonged  to  both  armies?     A.  Some  of  them  luul. 
understood  they  belono:ed  to  the  Confederate  army,  and   th 
stated  thev  had  belon^i^ed  to  the  United  States  arniv.     I  Si 
them  under  the  command  of  United  States  officers. 

C^>.  Do  you  know  the  reputation  of  Kirk  in  that  coimtry  i 
Yes,  sir. 

Q.  AVhat  is  it  i    A.  It  is  bad. 
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Q.  In  what  respect  ?  A.  His  general  reputation  is  tliat  of  a 
robber  and  murderer. 

Q.  Do  you  know  that  this  man  Wilson  committed  any  other 
outrages  than  the  one  you  liave  referred  to  ?  A.  Not  of  my 
own  personal  knowledge. 

lie-cross  tkawinathn. 
By  Mr.  Smitk. 

Q.  Do  you  know  Col.  Kirk  personally  ?  I  know  him  when 
I  see  him. 

Q.  Do  you  know  what  his  reputation  is  among  his  neighbors  ? 
A.  Yes,  sir. 

Q.  Where  does  he  live  ?     A.  Xear  Greenville,  Tennessee. 

Q.  How  far  trom  your  residence  ?  A.I  suppose  between 
75  and  100  miles. 

(J.  Do  you  know  what  his  reputation  is  among  his  neighhors 
75  miles  distant  from  you  ?  A.  I  know  what  is  talked  of 
among  them.  I  have  heard  several  speak  of  liim.  I  have  been 
to  Greenville,  Tennessee,  often  where  he  lives. 

Q.  Were  you  ever  ot  Jonesboro'  ?     A.  Yes,  sir. 

Q.  Many  times  since  Kirk  has  lived  there?  A.  Yes,  sir, 
since  he  has  been  living  over  there. 

Q.  Do  you  know  what  his  reputation  is  among  the  people 
about  Jonesboro'  'i    A.  I  have  heard  his  character  spoken  of. 

Q.  Do  you  know  his  general  diaracter  and  standing  among 
the  people  at  large  ?  A.  I  don't  know  only  from  those  I  have 
heard  speak  of  his  character. 

Q.  Have  you  heard  enough  spoken  of  him  there  to  know 
what  the  general  opinion  of  him  is  ?  A.  I  have  heard  several 
speak  of  him.  I  do  not  know  how  many  it  would  require  to 
make  up  reputation. 

(}.  Have  you  been  in  that  place  for  the  last  four  or  live 
years  i    A.  Yes,  sir,  frequently. 

Q.  When  last  I    A.  About  a  year  ago. 

Q.  Is  that  the  last  time  you  have  been  there  ?  A.  Yes,  sir, 
1  think  so. 
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Q.  Was  Eirk  tlicre  then  f    A.  He  was  not  living  in  Jone 

boro'. 

Q.  Where  was  he  ?    A.  Somewhere  near  Greenville. 

Q,  You  don't  know  where  he  was  living  i  A.  No,  sir, 
never  was  at  his  house. 

Q.  You  don't  know  then  what  the  opinion  of  his  neighboi 
is,  because  you  do  not  know  where  he  lives  ?  A.  I  never  wi 
at  his  house*. 

Q.  You  never  saw  that?    A.  I  never  did. 

Q.  You  do  not  kno  j7  who  his  neighbors  were  at  that  time 
A.  I  suppose  men  living  eight  or  ten  miles  from  him  might  I 
regarded  as  his  neiglibors. 

Q.  But  you  do  not  know  who  were  his  surrounding  neigl 
bors  ?     A.  No,  sir. 

Q.  And  you  don't  know  that  you  ever  heard  them  say  an; 
thing  about  him  ?     A.  No,  sir. 

Q.  Did  he  live  in  this  state  since  the  war?     A.  No,  sir. 

Q.  Don't  you  know  that  he  kept  a  store  ?  A.  Directly  aft< 
the  war  he  had  a  store  at  Asheville,  North  Carolina. 

Q.  Do  you  know  how  long  he  kept  that  store  ?  A.  I  do  n 
know  liow  long. 

Q.  Did  he  live  in  Asheville?  A.  I  think  he  was  there  in  b 
store. 

Q.  Was  his  family  there  ?     A.  I  do  not  know. 

Q.  AVas  that  his  residence  ?     A.  I  do  not  know. 

Q.  What  I  desire  to  know  is  whether  the  reputation  whi( 
you  have  spoken  of  was  not  based  upon  his  conduct  during  tl 
war  while  he  was  in  command  of  a  regiment — did  yon  ev( 
hear  anything  to  his  prejudice  outside  of  his  military  oper 
tions  ?     A.  I  don't  know  that  I  have. 

Q.  (By  Mr.  Merrimon.)  Was  he  a  very  notorious  person 
A.  He  is  said  to  be. 


Senator  JAMES  A.  GRAHAM,  a  loiUiess  called  on  heha^ 
of  the  Managers^  heing  duly  sworn^  testified  as  foUowB: 
By  Mr.  Meuuimon  : 
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Q.  Look  at  tliis  paper,  I  now  give  yon  a  printed  copy  of  the 
master  roll  of  Kirk's  command,  and  say  how  many  persons 
are  named  there  who  are  persons  of  color  ?  A.I  find  the 
name  of  Alfired  Barnhill,  of  the  town  of  Graham,  Levi  Dickey, 
I  think  he  is  a  colored  man,  though  I  do  not  know  him  per- 
sonally ;  I  havQ  learned  that  he  is  a  colored  man. 

Mr.  SMITH.  I  would  like  to  enquire  the  object  of  this 
testimony. 

Mr.  MERRIMON.  To  show  that  colored  men  were  enlist- 
ed in  the  service  whereas  the  act  provides  that  the  two  races 
shall  be  organized  in  different  companies. 

Mr.  GRAHAM.  The  militia  law  of  North  Carolina  re- 
quires a  separate  organization  for  each  of  the  races. 

Q.  Do  you  find  any  others  ?  A.  Levi  Hurdle  is  a  colored 
man  and  Anderson  Ilarrell. 

Mr.  SMITH.  These  men  were  volunteers,  not  members  of 
the  militia. 

Mr.  GRAHAM.  Under  our  law  the  state  cannot  have  any- 
thing but  militia. 

Mr.  SMITH.  I  think  the  statute  which  the  gentleman  refers 
to  speaks  of  tlie  enrollment. 

Q.  Do  you  find  any  others  ?  A.  Aleck  Ruffin  is  a  colored 
man.  These  are  all  parties  living  in  the  town  of  Graham,  and 
I  have  seen  them  in  uniform  with  Colonel  Kirk's  troops. 

Q.  Do  you  notice  any  others  which  are  put  down  as  men  of 
color  ?  A.  There  is  one  other  name — Edward  Freeland.  I 
think  that  he  lives  in  the  town  of  Graham,  but  I  am  not 
certain. 

Q.  Is  the  name  of  Hark  Ruffin  there  ?  A.  No,  sir,  his 
name  is  not  here. 

Cro&s  examination  waived, 

ALEXANDER  C.  McALLISTER,  a  wii/ness  on  hehalf  of 
tJve  Managers^  heing  ^^e-calledj  Ustiji^d  as  follows : 
By  Mr.  Merrimox. 
Q.  Do  you  know  of  any  colored  men  in  the  town  of  Graham 
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%vlio  were  members  of  Kirk's  troops?     A.  I  know  tli^t  Le 
Dickey.  Anderson  Harrell  and  Aleck  Iluliin  are  colored  iiu 

Q.  Do  you  know  a  colored  man  of  the  name  of  Ila 
Ruffin  ?     A.  Yes,  sir. 

Q.  Did  he  serve  in  that  army?  A.  Yes,  sir,  I  recolk 
seeing  him  in  uniform.  I  do  not  know  what  capacity  he  servi 
in,  but  he  was  in  uniform. 

Mr.  SMITH.  I  have  now  found  the  militia  law  of  lb( 
It  is  on  page  35  of  the  laws  passed  at  the  special  session  of  tl 
year.  Section  7  reads  as  follows:  "The  white  and  color 
*'  militia  shall  be  enrolled  in  separate  and  distinct  compan: 
*'  and  shall  never  be  compelled  to  serve  in  the  same  companicj 

Mr.  MEREIMOX.  Mr.  Chief  Justice,  tJie  managers  n 
their  ease  for  the  present. 

Mr.  MrCORKLE.  Mr.  Chief  Justice,  the  prosecution  havii 
announced  that  they  have  closed  their  case  for  tlie  present, 
suppose,  nnder  the  agreement  that  was  made  some  time  ago,  i 
additional  time  will  be  given,  after  all  the  evidence  has  been  jm 
lished,  to  enable  the  respondent's  counsel  to  ])repare  to  oih 
their  case.  The  printing  of  the  proceedings  is  some  day> 
arreaiv,  and  it  will  be  ai)parent  to  the  coui-t  that  we  ought 
have  time  enough  to  look  over  the  proceedings  before  we  a; 
compelled  to  go  into  our  defence,  and  I  would  suggest  tli; 
when  the  court  adjourns  it  adjourn  to  meet  on  Monday  wc^-l 
In  the  meantime  I  will  state  that  we  have  not  our  witnesses  licr 
havinc:  summoned  verv  few  whom  we  deemed  to  be  matori:] 
and  it  is  essential,  before  we  proceed  to  open  the  case,  that  av 
have  an  o])portunity  to  consult  with  the  witnesses. 

Mr.  CONIGLAIS^D.  Mr.  Chief  Justice,  I  desire  to  make 
brief  statement  in  respect  to  the  length  of  the  recess  of  the  com 
The  court  has  exhibited  to  us  all  the  courtesv  that  we  could  d 
sire,  and  has  acted  with  a  very  liberal  spirit.  Thirty  days  w; 
given  the  respondent  in  the  first  place  to  enable  him  to  tile  li 
answer,  though,  undoubtedly,  that  time  was  as  much  require 
by  the  managers  as  by  the  respondent.  The  respondent  coul 
not  summon  his  witnesses  until  the  bill  was  passed  by  the  Icj 


TRIAL   OF  WILLIAM  W.   HOLDEN.  1035 

latiire  authorizing  an  appropriation  for*  their  pay,  and  he  had 
to  await  that  event  before  he  could  summon  any  witnesses  at 
all.  Whilst  that  matter  was  pending,  another  question  arose 
which  prevented  the  respondent  from  summoning  his  witnesses 
and  that  was  in  reference  to  the  admission  of  evidence.  Until 
that  was  determined  he  could  not  know  what  witnesses  to  smn- 
mon.  No  doubt  if  the  respondent  is  allowed  a  reasonable  time 
to  make  a  preliminary  examination  of  witnesses  the  time  of  the 
trial  will  be  materially  sliortened. 

Mr.  GRAHAM.  Mr.  Chief  Justice,  one  of  the  counsel  for 
the  respondent  [Mr.  McCorklc]  spoke  of  an  agreement  which 
was  made  in  reference  to  an  adjournment.  While  I  desire  that 
the  respondent  should  have  all  the  indulgence  consistent  with 
justice,  yet  I  am  not  aware  of  any  agreement  having  been  en- 
tered into  between  counsel  for  any  extended  recess  in  the  trial. 

Mr.  McCORKLE.  What  I  had  reference  to  was  the  airree- 
ment  that  the  proceedings  should  be  printed  every  morning 
and  laid  upon  the  desks  of  members  and  counsel. 

Mr.  GRAHAM.  That  was  an  expectation  but  I  am  not 
aware  that  there  was  any  agreement  on  the  part  of  the  Mana- 
gers that  there  should  be  any  lengthened  adjournment. 

Senator  ROBBINS  of  Rowan.  Mr.  Chief  Justice,  I  stated 
several  days  ago  that  I  should  move,  when  the  case  for  the 
managers  was  closed  to  allow  the  respondent  two  days  to  pre- 
pare for  his  defence.  I  am  willing  to  extend  the  tune  and 
make  it  three  days  and  to  that  end  I  oflter  the  following  order : 

Ordered^  That  the  respondent  be  allowed  until  Thursday, 
Febniary  23d,  to  open  his  case. 

Senator  EDWARDS.  While  the  court  is  discussing  this 
question  I  think,  Mr.  Chief  Justice,  that  every  person  not  a 
member  had  better  leave  the  chamber  and  allo\v  the  members 
to  decide  the  matter  without  anybody  being  present. 

Senator  ROBBINS,  of  Rowan.     I  do  not  think  it  necessary. 

Senator  MERRIMON.  I  think  if  the  respective  counsel 
could  agree  upon  the  time,  it  would  relieve  the  court  of  any 
embarrassment  in  the  matter. 

67 
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Senator  ROBBINS^  of  Rowan.  Mr.  Chief  Justice,  I  tbii 
that  it  is  the  business  of  tlie  court  to  determine  the  matter. 

Senator  EDWARDS.  I  move  that  the  court  be  cleared  ai 
that  nobody  be  allowed  to  be  present  whilst  the  subject  ot  tl 
iidjonnmient  is  being  considered. 

Senator  WORTH.  I  hope,  Mr.  Chief  Justice,  that  we  shs 
have  no  secrets  in  reference  to  our  action  in  this  matter. 

The  CHIEF  JUSTICE  put  the  (luestion  on   the  motion 
Senator  Edwards,  and  it  was  decided  in  the  negative. 

Senator  WARREX.  I  would  like  to  inquire,  Mr.  Chi 
•I  ustice,  of  the  counsel  for  the  respondent  the  probable  leni; 
oi  time  tliat  they  will  consume  in  the  examination  of  tht 
witnesses  and  what  number  they  propose  to  examine. 

Mr.  McCORKLE.  I  really  cannot  tell.  I  have  had  tl 
management  of  the  Ciise  ;  thus  £ir  we  liave  issued  some  tliin 
subpo(rnas. 

Mr.  MERRIMON.     How  many  names  in  ^)ach  subpoena 

ilr.  ]\I('CORKLE.  I  mean  I  have  issued  subpcjenas  t*< 
thirtv  or  fortv  witnesses.     We  may  have  to  summon  others. 

Senator  WARREX.  I  move,  Mr.  Chief  Justice,  to  aniei: 
the  order  offered  bt  the  trentleman  from  Rowan,  [Mr.  Robbin 
hv  strikiuiT  out  Thursday  jmd  insert  in  lieu  thereof  Tuesda 
If,  at  that  time,  the  counsel  for  the  respondent  tliink  tlit 
ou£»lit  to  liave  further  lime  to  enable  theni  to  open  the  ca.-f, 
for  one  would  be  willin;^' to  ijrrant  it.  I  do  not  sec  that  it 
necesjiary  for  their  opening  tliat  they  shall  have  tlio  eutii 
]»rinted  proceedings  on  the  part  of  the  managers.  I  suj^pu; 
that  the  opening  of  the  case  will  consist  of  a  statement  of  tl 
law**  and  the  facts  on  their  side. 

Senator  ROlililXS,  of  Rowan.  Mr.  Chief  Justice,  I  do  n 
think  it  is  necessary  that  so  sliort  a  time  should  be  given  as 
j)roposed  in  the  amendment  and  I  insist  upon  the  origin; 
order.  Hy  taking  a  recess  until  Thui*sday,  inasmuch  as  th; 
day  will  be  mainly  occupied  by  the  ojxiining  of  the  case  for  tl 
respondent,  it  will  give  them  practically  four  days  to  prepa] 
their  i)roofs,  and  I  hope  that  that  time  will  be  allowed. 
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Mr.  CONIGL  AND.  I  desire  to  say,  Mr.  Chief  Justice,  (ami 
I  presume  that  credit  will  he  given  to  my  statement,)  tliat  we 
cannot  with  the  number  of  witnesses  wc  have,  he  prepared  to 
open  our  ease  before  Thursday  next  with  justice  to  the  interests 
of  tlie  resi)ondent  we  wouhl  like  to  have  an  adjournment  till 
Moiulay  week,  but  we  will  he  content  with  Thursday.  I  am 
satistied  that  we  cannot  bo  ready  any  sooner. 

Mr.  McCORKLE.  I  will  fuither  state  that  our  witnesses 
are  not  to  be  here  till  Monday,  and  that  we  will  have  no  oj^por- 
tunitv  to  examine  any  of  them  till  then. 

Tlie  CHIEF  JUSTICE  announced  the  question  on  the 
amendment  offered  by  Senator  Warren. 

A  division  l)eing  called  for. 

The  CHIEF  JUSTK^E  put  the  question  on  the  aio]>tion  of 
the  amendment,  and  it  was  decided  in  the  negative ;  but 

I>efore  the  announcement  of  the  decision, 

Senator  EDWAIIDS  called  for  the  veas  and  navs. 

A  sufficient  number  seconding  the  call  the  yeas  and  nays 
were  ordered. 

The  Clkkk  })roceedoil  to  call  the  roll  of  Senators  on  the 
adoption  of  the  amendment,  and  it  was  decided  in  the  negative 
bv  the  followin*;  vote: 

Those  who  voted  in  the  atlirmative,  were: 

Mes>rs.  Adams,  Albright,  Cowles,  Currie  Edwards,  Gilmer, 
Graham,  of  Alamance,  Linney,  Love,  Mauney,  Merrimon, 
Skinnei',  Trov,  AVaddell  and  Warren — 15. 

Tliose  who  voted  in  the  negative,  were : 

!Mes>rs.  Allen,  IJarnett,  l>attle,  Bellamy,  lirogden,  Urov/n, 
Cook,  (^ouncil,  Dargan,  Flenmiing,  Ilyman,  Jones,  King, 
Latham,  McClammy,  McCotter,  Moore,  Murph}-,  Xorment, 
Olds,  Price,  Itobbins,  of  J)avidson,  Ilobbins,  ot  liowan,  Speed, 
Whiteside  and  Worth— 20. 

The  (^IIIEF  JUSTICE  then  put  the  question  on  the  a<lop- 
tion  ot  the  order  offered  by  Senator  Ilobbins  of  Rowan,  and  it 
was  decided  in  the  affirmative. 

On  motion  of  Senator  Jones  the  court  adjourned  to  meet 
on  Thursday,  February  23d,  at  11  o'clock,  a.  m. 
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Statk  of  Xortit  Cakoijxa, 

To  the  Ilonorahh  RiniMoxn  M.  Pearsox, 

Cliiff  JxiJitive  of  the  Supreme  Court: 

The  petition  of  Adolplnis  G.  Moore  respectfully  slioweth 
unto  vour  Honor,  that  he  is  a  citizen  of  the  conntv  of  Alamance 
in  paid  State  ;  that  he  on  Friday  morning,  the  15tli  day  of  Jnly, 
A.  I).  1870,  in  said  county,  at  the  honse  of  Thomas  M.  Holt, 
he  was  arrested  hy  a  numher  of  armed  men  purporting  to  he 
soldiers  and  acting  under  the  orders  of  one  George  W.  Kirk, 
claimiii":  to  act  as  a  military  officer ;  that  he  was  forced  bv  said 
anned  persons  to  go  to  the  headqnartcrft  of-  the  said  George 
W.  Kirk  at  (Company  Shops  in  said  county ;  that  the  said 
Kirk  informed  him  that  he,  the  m\A  Kirk,  had  oixlei-ed  lii:^ 
said  arrest  and  detention  and  had  done  so  hv  the  oi*der  of  his 
jj;ui>erior  officer — bnt  he  did  not  state  who  his  superior  officer 
was  ;  that  he  demanded  to  know  for  what  cause  and  bv  what 
authority  he  was  so  arrested  and  detained  ;  that  no  cause  m-hs 
given  other  than  as  aforesaid  ;  that  petitioner  is  still  so  held 
and  detained  and  deprived  of  his  liberty  by  the  said  George  W. 
Kirk,  at  Company  Shoi)s  aforesiiid  ;  that  he  is  not  aware  of  any 
cause  for  his  said  arrest  and  detention  ;  that  he  is  a  peaceable 
and  law-abiding  citizen  and  has  committed  no  offence  to  his 
knowledofe:  that  there  was  no  warrant  or  jiuthoritv  for  his 
arrest  to  his  knoAyledge  ;  that  lie  made  demand  for  copies  oi 
the  process  authorizing  such  arrcst  and  received  for  reply  what 
he  herein  stated ;  that  said  arrest  is  unlawful  because  iDftde 
without  anv  lawful  warrant  or  authority,  and  that  the  matter 
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of  said  arrest  has  not  been  examined  and  adjudged  npon  ^ 
writ  of  Jiaheas  coi'pua  lieretofore  granted. 

May  it  please  your  Honor  to  grant  unto  your  petitioner  i 
^v^it  of  lioiheaa  corpus^  to  be  dii'ected  to  the  sard  George 
Kirk,  commanding  him  to  fortliwith  produce  your  petitioi 
before  your  Honor,  together  with  any  cause  for  sucli  an-est  a 
detention,  to  the  end,  your  petitioner  may  be  set  at  liberty  a 
enjoy  his  rights  as  a  citizen  of  the  State. 

(Signed)  E.  S.  Parker, 

and  A.  S.  Merrimox, 
Attorneys  for  I  ^et  it  toner. 

Sworn  to  and  subscribed  before  me  this  16th  day  of  Ju 
A.  D.  1870. 

(Signed)  AV.  II.  Bagley, 

Ckrl- 


State  of  Xoktu  Caik^lixa, 

E.  S.  Parker  maketh  oath,  that  he  has  heard  read  the  forego 
petition  and  know*  the  facts  therein  stated  to  be  siibstanti: 
true  ;  that  as  attorney  for  said  petitioner  he  saw  the  said  K 
and  ueifiimded  to  know  by  what  authority  said  j>etioner 
so  held  and  he  gave  8ul>stiintially  the  grounds  stated  in 
])etition  ;  that  he  knows  that  said  jxjtitiouer  is  so  held 
detained  bv  the  said  (leorii^e  W.  Kii-k,  aud  without  autho 
other  than  as  stated  in  said  petition  as  saul  Kirk  so  iuf^.>n 
affiant. 

E.  S.  Parke] 


State  of  North  Cauolixa, 

Let  this  writ  issue  as  prayed  for  in  the  within  petitior 

at  chambere. 

(Signed)  K.  M.  Pearson, 

C/iief  Justice  Sttjpreme  Cour 
16th  Julv,  18*40. 
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State  of  North  ('Akolina. 

To  Gkorgk  W.  Kikk,  (jreetlny  : — 

We  cominaud  you,  tliat  the  body  of  Adolplins  (r.  Moore, 
l)cin<ij  confined  and  detained  in  your  custody,  as  it  is  said, 
together  witli  tlie  day  and  cause  of  his  capture  and  detention, 
whatever  name  he  may  ne  called,  you  have  before  me,  Kicli- 
inond  M.  Pearson,  Chiei  Justice  of  the  Supremo  Court  of  tlie 
State  aforesaid,  at  tlie  Chamber  of  the  Supreme  Court  in  the 
city  of  IJaleigh,  immediately  after  the  receipt  of  this  writ,  to 
<lo  and  receive  wliat  shall  be  then  and  there  considered  of  him 
in  this  behalf. 

Witness,  liichmond  !M.  Pearson,  Chief  Justice  of  the  Su- 
prcme  Court,  this  the  IGth  day  of  July  A.  D.  1S70. 
(Signed)  K.  M.  Pearson, 

Chief  Justice  Sujyi*tme  Court.    ' 

It  is  admitted  by  the  counsel  for  the  respondent  that  tlie 
writ  in  the  case  of  A.  G.  Moore  was  served  by  Mr.  A.  C. 
McAllister,  but  not  the  legality  of  said  service. 

State  of  Xorth  Carolina, 
At  Chambers, 

Raleigh,  July  18th,  1870. 
7o  Ills  KcreUcncy  W.  W.  IIolhex, 

Governor  of  JVorth  Carolina, 
Sir: — I  have  the  honor  to  enclose  copies  of  four  Mrits  ct 
habeas  corpus — issued  by  me  to  Col.  (ieorge  W.  Kirk,  together 
with  aftidavits  setting  out  that  Col.  Kirk  refui^ed  to  make  return 
of  the  writs,  and  statin<ir  that  he  made  the  arrcht  bv  vour  order. 
As  Col.  Kirk  does  not  make  return  I  do  not  feel  at  iibertv  to 
assume  the  fact  that  he  acted  under  your  orders  from  the  con- 
versation set  out  in  the  atfidavits. 

IMeasc  infonn  me  if  Col.  Kirk  acted  under  ordei-s  from  you 
in  making  the  arrests. 

Very  respectfully  yours,  &c. 
(Signed)  II.  M.  PEAitsoN, 

Chief  Justice  Supreme  Court, 
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ExECLTivE  Office, 
Raleigh,  July  19th,  1870. 

To  the  Honorable  Richmond  M.  Pearson  : 

CM^  Justice  of  N,  C. 

Sir: — Your  communication  of  yesterday  concerning  tli 
arrests  made  by  Col.  Geo.  W.  Kirk,  together  with  the  inclos 
ures  is  received. 

I  respectfully  reply :  That  Col.  Geo.  W.  Kirk,  made  tli 
arrests  and  now  detains  the  prisoners  named,  by  my  ordei 
He  was  instructed  finnly  but  respectfully  to  decline  to  delive 
the  prisoners.  No  one  goes  l)efore  me,  in  respect  for  the  civ: 
law,  or  for  those  whose  duty  it  is  to  enforce  it ;  but  the  cond 
tion  of  Alamance  county  and  some  other  parts  of  the  Stat 
has  been  and  is  such  that  though  reluctant  to  use  the  strou 
powers  vested  in  me  by  law,  I  have  been  forced  to  dedar 
them  in  a  state  of  insurrection. 

For  months  past  there  has  been  maturing  in  those  locaHtic 
under  the  guidance  of  bad  and  disloyal  men  a  dangerous  seen 
insurrection.  I  have  invoked  public  opinion  to  aid  me  i 
suppressing  this  treason.  I  have  issued  proclamation  after  pr< 
clamation  to  the  people  of  the  State  to  break  up  these  unlawfi 
combinations  !  I  have  brought  to  bear  every  civil  power  1 
restore  iM?ace  and  order,  but  all  in  vain  !  The  constitution  an 
laws  of  the  Ignited  States  and  of  this  State  are  set  at  nouirht 
the  civil  courts  are  no  longer  a  protection  to  life,^libeity  an 
property  ;  asssassination  and  outrage  go  unpunished  and  tl 
civil  magistrates  are  intimidated  and  are  afraid  to  jKM-form  the 
functions.  To  the  majority  of  the  people  of  these  sections  tl 
approach  of  night  is  like  the  entrance  into  the  valley  of  tl 
shadow  of  death  :  the  men  dare  not  sleep  beneath  their  roo 
at  night,  but  abandoning  their  wives  and  little  ones  wander  i 
the  woods  until  day. 

Thus  civil  government  was  crumbling  around  me.  I  dett 
mined  to  nip  this  new  treason   in  the  bud.     By  virtue  of  tl 
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power  vested  in  me  by  the  constitution  and  laws,  and  by  that 
inlierent  right  of  self-preservation  which  belongs  to  all  govern- 
ments, I  have  proclaimed  the  Connty  ot  Alamance  in  a  state 
of  insurrection. 

Col.  George  AV.  Kirk  is  commanding  the  military  forces  in 
that  County,  made  the  arrests  referred  in  the  \vrit  of  habeas 
rorj)m,  and  now  det'iius  the  prisoners  by  my  order. 

At  this  time  I  am  satisfied  that  the  public  interest  requires 
that  these  military  prisoners  shall  not  be  delivered  up  to  the 
civil  power. 

I  devoutlv  lu>pe  that  the  time  mav  be  short  when  a  restora- 
tion  of  peace  and  order  may  release  Alamance  County  from 
the  presence  of  militarv  force  and  the  enforcement  of  military 
law.  AVhcn  that  time  shall  arrive,  I  shall  promptly  restore 
the  civil  j)ower. 

(Signed)  W.  W.  IIOLDEN, 

Governor. 

[After  the  reply  of  the  Governor  to  the  connnunication  of 
the  Chief  Justice  yesterday  was  read] 

(/hief  Justice  Peai'son  said: 

Before  the  argument  opens,  I  will  observe  to  the  counsel — 
the  object  of  argument  is  to  aid  me  in  forming  an  opinion  on 
four  questions  of  law: — 

1.  J)o  the  fac'ts  set  out  bv  His  Excellencv  show  that  Qo\, 

«  ti 

Kirk  had  "  a  sufficient  excuse"  for  not  making  return  to  the 
writs  of  haheafi  rorpus^  so  as  to  relieve  him  from  pains  and 
]>enalties  ot  an  attachment  ? 

2.  Do  the  facts  set  out  show  an  "  insurrection,"  and  a  condi- 
tion of  things  putting  the  lives  and  property  of  our  citizens  in 
such  imminent  peril  as  to  suspend  the  writ  of  /udeas  corjnis  in 
the  counties  subjected  to  military  occupation  ? 

I>.  Suppose  the  writ  not  to  be  suspended.  As  in  the  present 
condition  of  the  counties  it  is  highly  probable,  nay,  in  my 
opinion,  certain^  that  an  oi'der  to  the  sherift*  of  a  county  to  call 
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out  "  the  power  of  the  county"  and,  with  force^  take  the  pet 
tioners  out  of  the  hands  of  the  niilitan'  authorities,  will  plung 
the  whole  State  into  civil  war,  should  not  the  Act  of  1868-'^! 
l)e  so  construed  as  to  make  it  subservient  to  that  clause  of  tli 
constitution  which  confers  power  on  the  Governor  to  call  out  th 
militia  to  suppress  riot  and  insurrection  in  counties  where  tli< 
Governor  has  exercised  this  power,  and  taken  military  posses 
sion? 

4.  If  so,  should  the  writ  be  directed  to  the  Governor? 

I  shall  be  pleased  to  hear  argument  on  these  subjects,  a 
(juestions  of  law,  and  will  leave  it  to  the  good  sense  of  counsel 
to  decide  whether  an  excited  discussion,  such  as  on  vesterdav 
will  be  calculated  either  to  aid  me  in  forming  an  opinion,  or  t 
answer  any  other  useful  purpose. 

[After  argument  of  counsel,  the  Chief  Justice  delivered  hi 
opinion,  and  ordered  as  follows:] 


To  David  A.  Wickkk, 

Marshnl  of  the  Supreme  dtnrt : 
Von  are  herebv  commanded,  in  the  name  of  the  State  < 
Xorth  Carolina,  forthwith  to  bring  Adolphus  G.  Moore- 
Avlicrever  to  l)e  found — before  me,  Richmoxd  M.  Peaiis«o 
Chief  Justice  of  the  Supreme  (^ourt,  at  the  room  of  the  Si 
])reme  (V>urt,  in  the  city  of  Raleigh. 

Herein  fail  not,  have  there  this  writ  and  make  clue  returi 
Jiilv23d,  1870. 
(Signed,) 

K.  M.  PEARSON, 
Chief  Justice  Siqyreme  Court. 
Inst  ructions : — You  will  wait  upon  His  Excellency  the  Goi 
ernor,  exhibit  to  him  this  ^vrit,  and  a  copy  of  the  opinion  i 
''  ifoore's  case,"  and  make  return  to  me. 

(Signed,)  R.  M.  PK ARSON,  C.  J.  S.  C. 

On  Saturdav,  23rd  inst.,  I  delivered  to  His   Excellencv 
copy  of  the  opinion  in  the  case  of  Moore,  and  infonned  hii 
that  I  liad  a  writ  for  the  body  of  Moore.     His  Excellency  d 
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rected  me  to  call  on  this  instant,  lie  declined  to  deliver  the 
bodv,  and  handed  me  the  witliin  communication  for  the  Chief 
Justice. 

(Signed,)  David  A.  AVicker, 

Marshal. 
July  26th,  1870. 

Opinion. 

Upon  proof  of  service  and  the  failure  of  Col.  Kirk  to  return 
the  writ,  the  counsel  of  the  prisoner  euhmitted  t^vo  motions : — 

1  For  an  attachment  agaiiist  G.  W.  Kirk,  for  failing  to  make 
return : 

2  For  a  writ,  to  be  directed  to  the  sheritf  of  some  county, 
commanding  him,  witb  the  power  of  the  county,  if  necessary, 
to  take  the  prisoner  out  ot  the  hands  of  said  Kirk,  and  have 
liim  before  the  Chief  Justice. 

The  fact  of  service  and  the  faihire  to  make  return  was  a  suf- 
lieieut  foundation  for  these  motions.  But  the  affidavit  sets  out 
further  that  (t.  W.  Kirk  said  "  he  was  acting  under  the  orders 
of  Gov.  Ilolden  and  should  make  no  return." 

This  extraneous  matter  if  true,  luid  in  my  judgment  an  im- 
iwi-brnt  bearing  on  the  pending  motions,  and  not  l>eing  at 
libertv  to  assume  it  to  be  tiiic  on  the  verbal  statement  of  Col. 
Kirk,  I  addressed  a  e^)mmunication  to  His  Excellency  asking 
to  be  informed  if  Col.  Kirk  had  his  oitlers.  Tlie  purpose  was 
to  have  the  orders  to  Col.  Kirk  avowed  or  disavowetl,  and  make 
it  a  fixed  fact  one  way  or  the  other  and  to  afford  an  opportunity 
to  his  Excellency,  it  avowed,  of  setting  out  the  ground  of  his 
action,  and  of  l>eing  heard  by  counsel.  The  cause  of  truth  is 
always  served  by  argiunent  on  both  sides. 

1  The  main  question,  and  one  on  which  both  motions  depend, 
is  this :  does  the  fact  that  the  Governor  had  declared  tlie  countv 
of  Alamance  to  be  in  a  state  ol  insurrection,  and  had  t'iken 
militiiry  possession,  have  the  legal  effect  to  suspend  the  writ  of 
Iwheas  corpus  in  that  county  ?  If  so,  the  prisoner  takes  nothing 
by  either  motion ;  if  other^dse,  it  will  become  necessary  to 
give  them  further  consideration. 
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It  was  insisted  by  the  counsel  of  the  prisoner  that  the  Go 
crnor's  reply  is  no  part  of  this  proceeding,  and  cannot  I 
noticed.  In  my  opinion  it  forms  a  part  of  tlie  proceeding  t 
the  extent  of  the  avowal  of  the  orders  given  to  Col.  Kirk  (tlu 
is  in  direct  response  to  my  inqniry)  and  of  the  fact  that  in  th 
exercise  of  the  power  conferred  on  him,  he  had  declared  tli 
county  of  Alamance  to  be  in  a  state  of  insurrection — take 
military  possession  and  ordered  the  arrest  and  detention  of  tli 
petitioner  as  a  military  prisoner ;  the  action  of  his  Excellene 
is  relevant  for  if  the  privilege  of  the  writ  of  habeas  corpus  b 
sus}>ended,  the  writ  now  sued  for  ought  not  to  be  awarded- 
{ej^parU  Tobias  Watkins,  3  Peters,  193.)  The  Chief  Justie 
says :  ''  The  writ  ought  not  to  be  awarded  if  the  court  is  satis 
tied  that  the  prisoner  M'ould  l>e  remanded."  This  case  is  cite 
and  approved,  (exparts  MUligan,  i  Wcdlac^,  III.) 

His  Excellency  was  also  pleased  to  set  out  soooe  of  the  specw 
facts  that  satisfied  him  that  the  civil  authorities  of  the  count 
were  unable  to  protect  its  citizens  in  the  enjoyment  of  h'fe  an* 
property ;  it  is  not  mine  to  pass  upon  these  facts  or  judge  c 
their  suflSciencv. 

]\rr.  Badger,  of  couunsel  for  His  Excellency,  relied  on  th 
constitution.  "  The  governor  shall  be  commander-in-chief,  am 
have  power  to  call  out  the  militia  to  execute  the  law,  suppres 
riots  or  insurrections  and  to  repel  invasion.**'  At*t.  12,  sec,  3 
and  on  the  Statu<^  1869-70,  ehap.  27,  sec,  1 — "The  governo 
is  hereby  authorized  and  em]>owered,  whenever  in  his  judge 
ment  the  civil  authorities  in  any  county  are  unable  to  ])rotec 
its  ('itizens  in  the  enjoyment  of  life  and  property,  to  declar 
such  county  to  be  in  a  state  of  insurrection,  and  to  call  int< 
active  service  the  militia  of  the  state  to  such  an  extent  as  nia^ 
be  necessaiy  to  suppress  the  insurrection  ";  and  he  insisted : 

1.  This  clause  of  the  constitution  and  the  statute  em})ower 
the  govei-nor  to  declare  a  comity  to  be  in  a  state  of  insurrectioi 
whenever  m  his  jmlf/nient  the  civil  authorities  are  unable  t 
protect  its  citizens  in  the  enjoyment  of  life  and  property.  Th 
governor  has  so  declared  in  regard  to  the  county  of  Alamauc 
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and  tlie  judiciary  cannot  call  his  action  in  question  or  review  it, 
as  the  matter  is  confided  solely  to  tlie  judgment  of  the  gov- 
ernor. 

2.  The  constitution  and  this  statute  confers  on  the  gONcrnor 
all  the  powers  ''  neeesstuy"  to  suppress  the  insurrection,  and 
the  governor  has  taken  military  possession  of  the  county  and 
onlered  the  arrest  and  detention  of  the  petitioner  as  a  military 
jyrmm^r.  This  was  necessarj',  for  unlike  other  insurrections  it 
is  not  open  resistence  but  a  novel  kind  of  insurrection  seek- 
ing to  effect  its  purpose  by  a  secret  association  spread  over  the 
country  ;  by  scourging  and  other  crimes  committed  in  the  dark, 
and  evading  the  civil  authorities,  by  masks  and  fraud,  perjury 
and  intimidation  ;  and  that — 

It  follows,  that  the  privilege  of  the  writ  of  habeas  corj>us,  is 
suspended  in  that  county  until  the  insurrection  Im  suppressed. 

I  accede  to  the  first  pi'oiX)sition ;  full  faith  and  credit  are  due 
to  the  action  of  the  governor  in  this  matter  because  he  is  the 
competent  autliority  acting  in  pursuance  of  tlie  constitution 
and  the  law.  The  power,  from  its  nature,  must  be  exercised 
in  the  executive,  as  in  case  of  invasion  or  open  insurrection. 
The  extent  of  the  i)ower  is  alone  the  subject  of  judicial  deter- 
mination. 

As  to  the  second,  it  may  l)e  that  the  arrest  and  also  the  de- 
tention of  the  prisoner  is  necessary,  as  a  means  to  sup])ress  the 
insurrection.  JJut  I  cannot  vield  mv  assent  to  the  conclusion  ; 
the  means  must  l)e  proper  as  well  as  necessary,  and  the  deien- 
tion  of  the  petitioner  as  a  military  prisoner  is  not  a  proper 
means.     For  it  violates  the  declaration  of  rights. 

"  The  privilege  of  the  writ  of  luibcm  corpus  shall  not  be 
suspended."     Constitution  art.  1,  soc.  21. 

This  is  an  ctpress  provision  and  there  is  no  rule  of  construc- 
tion or  principle  of  constitutional  law,  by  which  an  express 
provision  can  l>e  abrogated  and  made  of  no  force  by  an  iinpli- 
cation  from  any  other  provision  of  the  instrument. 

The  clauses  should  be  construed,  so  as  to  give  effect  to 
each  aud  prevent  conflict.    This  is  done  by  giving  to  aH.  12, 
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^ee.  3,  the  effect  of  allowing  military  possession  of  a  coimtr  tc 
1)e  takeu  and  the  arrest  of  all  suspected  persons  to  be  made  bj 
military  authority,  but  requiring  by  force  of  art,  1,  sec.  21, 
the  persons  arrested,  to  be  surrendered  for  trial,  to  the  civi! 
authorities  on  habeae  corpus,  should  they  not  be  delivered  ovei 
without  the  writ. 

This  prevents  conflict  with  the  Iialeas  corpus  clause  ant 
harmonizes  with  the  other  articles  of  the  "  declaration  of  rights' 
trial  by  jury,"  &c.,  all  ot  which  have  l)een  handed  down  to  ui 
by  our  iathers  and  by  our  English  ancestors  as  great  fuiida 
mental  ])rinciples  essential  to  tlie  protection  of  civil  libertv- 

I  declai*e  my  opinion  to  be,  that  the  privilege  of  the  writ  o 
haheas  corjniH  lias  not  been  suspended  by  the  action  of  hi 
excellency  ;  that  the  governor  has  power  under  the  constitutioi 
and  laws  to  declare  a  county  to  be  in  a  state  of  insurrection,  t 
take  military  ]X)S6e68ion,  to  order  the  arrest  of  all  enspecte 
persons,  and  to  do  all  things  necessarj'^  to  suppress  the  insui 
rcction,  but  he  has  no  power  to  disobey  the  writ  of  habea 
i'orjnis,  or  to  order  tlie  trial  of  any  citizen  otherwise  than  b 
jury.  According  to  the  law  of  the  land,  such  action  would  b 
in  excess  ot  his  power. 

The  judiciary  has  power  to  declare  the  action  of  the  execi 
five  as  well  as  the  acts  of  the  general  assembly,  when  in  violr 
tion  of  the  constitution  void  and  of  no  effect.  Having  coi: 
ceded  full  faith  and  credit  to  the  action  of  his  excellency  withi; 
the  8co])e  of  the  power  conferred  on  him,  I  feel  assured  he  wi] 
in  like  manner  give  due  observance  to  the  law  as  announce" 
1)V  the  iudiciarv.  Indeed  he  cannot  refuse  to  do  so,  withoii 
taking  upon  himself  the  responsibility  of  acting  on  the  extrem 
])rinciple,  '*  the  safety  of  the  state  is  the  supreme  law."  I  wi] 
venture  to  hope,  as  evil  as  the  times  may  be  our  country  ha 
not  yet  reached  the  jx)int  when  a  rciiort  to  extreme  mejisure 
has  become  a  ])ublic  necessity. 

2.  The  motion  for  an  attachment  against  Col.  Kirk  is  base 
on  the  hahcas  corpas  act.  Ads  18tl8-'G9,  cluip,  11(>,  Htic,  15 
**Jf  any  person  on  whom  a  writof /m^a*  corpusi^  served ehai 
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refuse  or  neglect  to  obey  the  same  by  ])roducing  the  body,  &e., 
within  the  time  rcqnired,  and  no  mijficient  cause  he  shovm^  it 
shall  be  the  duty  ol  the  judge  or  court  forthwith  to  issne  an 
attachment  against  snch  person  to  the  sheriff*  of  any  county  in 
the  state,  commanding  him  immediately  to  arrest  snch  pei*8on 
and  bring  him  before  the  judge  or  conrt,  and  snch  person  shall 
be  committed  to  jail,  until  he  shall  make  return  to  the  writ 
and  comply  with  any  order  that  may  be  made  in  relation  to  the 
jHxrty  for  whose  relief  the  writ  shall  have  been  issued." 

Col.  Kirk  has  refused  to  make  rcturn.  The  question  is,  do 
the  facts  before  me  "  show  a  sufficient  excuse  ?" 

The  affidavit  sets  out  that  Col.  Kirk  put  his  refusal  on  the 
ground  that  he  had  ordere  from  his  commander-in-chief  who  is 
the  governor  of  the  state,  not  to  obey  the  writ.  His  Excel- 
lency avows  that  Col.  Kirk  was  acting  under  his  orders.  So, 
we  have  this  case:  Col.  Kirk  is  commanded  by  the  chief  justice 
to  i)roduce  the  body.  Tic  is  ordered  by  his  connnander-in- 
chief  not  to  obev  the  writ.  What  was  the  man  to  do!  He 
elected  to  obey  his  ordere.  In  my  opinion  there  was  sufficient 
excuse  for  refusing  to  return  the  writ.  The  motion  is  not 
allowed. 

The  act  in  question  does  not  rest  o»i  the  idea  of  punishing 
for  a  coniinnpt  ofthejudtje  or  courts  but  of  comjKjlling  a  return 
to  the  writ,  and  the  production  of  the  body.  It  is  a  substitute 
for  the  provision  in  the  old  hahvas  corjfifs  art  which  punished 
the  officer  or  person  i-efusing  or  neglecting  to  make  due  return 
"  upon  conviction  by  indictment,"  with  a  tine  of  §500  for  the 
iirst  offence,  of  §1,000  and  incajiacity  to  hold  office  for  the 
second.  The  late  act  is  an  imi)rovement  on  the  fonner,  by 
substituting  the  speedy  remedy  of  attachment  in  place  of  indict- 
ment, and  the  severe  punishment  of  imprisonment  in  place  of 
fine.  Botli  acts  are  evidently  intended  to  punish  for  not  making 
return  and  the  last  is  also  intended  for  the  immediate  relief  of 
the  party  in  whoso  behalf  the  writ  is  issued.  The  motion  of 
l)unislinient  for  a  contempt  of  the  judge  or  court  is  not  involved 
in  either  act,  cei-tainly  not  in  that  of  18()8-'69  ;  that  is  pro- 
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vided  for  by  "  the  contempt  act,"  (same  session).  The  proceed- 
ing is,  by  a  rule  to  nhow  caui<e  why  an  attachment  shoidd  not 
issue.  And  yet  I  was  urged,  with  much  vehemeuce,  by  learned 
and  aged  counsel  to  nde  Col.  Kirk  up  for  a  contemi)t  of  the 
chief  justice  in  this  :  the  affidavit  of  service  sets  out  that  Col. 
Kirk  when  the  writ  was  served  said,  "  Tell  them  such  things 
arc  "  played  out,"  I  have  my  orders  from  Governor  Ilolden 
and  shall  Jiot  obev  the  writ."  "  I  will  euiTender  them  on 
(Tovernor  Holdcn's  order  but  not  otherwise,  unless  thev  send  a 
sufficient  force  to  whip  me."  This,  as  was  well  said  by  Mr. 
J>adger,  is  tlie  language  of  a  rude  soldier,  and  not  as  courteous 
iis  we  usually  find  in  judicial  proceedings.  The  motion  for  a 
rule  to  show  cause  for  this  contempt  is  not  ])ertinent  to  the 
matter  now  on  hand.  The  evidence  on  which  it  rests  comes  in 
a  questionable  shape — extraneous  matter  put  into  an  affidavit 
of  service  to  excite  prejudice,  and  a  motion  made  at  the  in- 
stance of  one  who  is  under  arrest  for  the  horrid  crime  of  murder 
by  midniglit  assassination !  At  a  time  when,  as  Mr.  Ihni^ 
feelingly  remarked,  '*we  are  in  the  last  ditch,  we  look  to  the 
judiciary  as  our  only  hope.  If  that  fails  us,  the  country  \^ 
wwii  !  i^onc  !  ironc  I"  I  do  not  feel  it  to  be  mv  dutv  to  leavt* 
grave  matters,  and  then  turn  aside  to  put  a  rule  on  a  rude 
soldier  to  show  cause  for  making  a  flippant  speech.  I  will  l»e 
borne  out  by  Kixnvy  member  of  the  profession  in  saying,  <luring 
the  thirtv  five  vears  I  have  had  the  honor  of  a  seat  on  the 
bench,  1  have  never  been  slow  to  jmnish  for  contempt  and 
preserve  the  dignity  of  the  court,  when  I  believed  there  was  an 
attempt  to  assnil  it.  I  know  my  duty  and  trust  I  have  firmness 
enough  to  discharge  it.  These  remarks  seem  called  for  l)ecause 
of  the  earnestness  with  which  the  motion  was  pressed  in 
lanjruai'c  more  courtlv  but  fullv  as  strong  as  that  used  bv  the 
nule  soldier,  jind  the  excited  manner  in  which  I  was  reminded 
of  my  duty  and  exhoi*ted  to  perform  it ;  nay,  the  oath  of  office 
was  read  to  me  and  I  had  the  benefit  of  hearing  read  much  ot 
the  loftv  lan,<i:uai]:e  of  Lord  Mansfield. 

3.  The  motion  for  a  i>recept  directed  to  the  sheriff  of  some 
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county  to  bring  the  petitioner  fortlnvitli  before  ine,  and  if  nec- 
essary, to  take  with  hmi  tlie  power  of  the  connt}-,  is  based  on 
the  17th  and  18th  sections  of  the  habeas  corpus  acts. 

"  The  court  or  judge  may  direct  a  precept  to  any  sheritf, 
coroner  or  other  pei-sou,  to  be  designated  therein,  commanding 
him  to  bring  forthwith  before  such  court  or  judge  the  party 
(wherever  to  be  found)  for  whose  benefit  the  writ  of  habeas 
corpus  shall  have  been  granted."  "  In  tlie  execution  of  this 
writ  the  sheriff  or  person  designated  may  call  out  the  power  of 
the  county." 

The  petitioner  is  entitled  to  this  writ ;  the  only  question  is, 
to  whom  shall  it  be  directed.  The  motion  is  that  it  should  be 
directed  to  the  sheriff  of  some  county. 

I  have  considered  .the  matter  fully,  and  have  come  to  the 
conclusion  not  to  direct  it  to  a  sheriff.  The  act  gives  a  discre- 
tion. In  the  present  condition  of  things,  the  counties  of  Ala- 
mance  and  Caswell  declared  to  be  in  a  state  of  insurrection 
and  occupied  by  militarj'  forces,  and  tlie  public  mind  feverishly 
excited ;  it  is  highly  probable,  nay,  in  my  opinion,  certain,  that 
a  writ  in  the  hands  of  a  sheriff  (with  authority  to  call  out  the 
power  of  the  county,)  by  which  he  is  commanded  with  force, 
if  necessary,  to  take  the  petitioner  out  ot  the  hands  of  the 
military  authorities,  will  plunge  the  whole  state  into  civil  war. 

If  the  sheriff  demands  the  petitioner  of  Col.  Kirk,  with  his 
present  orders,  he  will  refuse,  and  then  comes  wai*.  The  country 
has  had  war  enough.  But  it  was  said  by  the  counsel  of  the 
petitioner,  "  if  in  the  assertion  of  civil  liberty,  war  comes,  let 
it  come !  The  blood  will  not  be  on  your  hands  or  on  oui*8 ;  it 
will  be  on  all  who  disregard  the  sacred  writ  of  habeas  corp^is. 
Let  justice  be  done  if  the  heavens  fall." 

It  would  be  to  act  with  the  impetuosity  of  youth  and  not  with 
the  calmness  of  age,  to  listen  to  such  counsels.  "Let  justice 
be  done  if  the  heavens  fall,"  is  a  beautiful  figure  of  speech, 
(juotcd  by  every  one  of  the  five  learned  counsel. 

Justice  must  be  done,  or  the  power  of  the  judiciary  be  exhaus- 
ted, but  I  would  forfeit  all  claims  to  prudence  tempered  with  firm- 
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ness,  should  I,  without  absohite  necessity,  add  fuel  to  the  flai 
and  phinge  tlie  country  into  civil  war,  provided  my  duty  can 
fully  discharged  without  that  awfid  conBcquence.  Wisd( 
dictates  if  justice  can  be  done  "  let  heaven  stand/'  Unless  t 
Governor  revokes  his  orders,  Col.  Kirk  will  resist ;  that  appc; 
troin  the  aiSdavit  of  service. 

Tlie  second   branch  of  the  motion,  that  the  power  ot  t 
county  be  called  out  if  necessarj^,  to  aid  in  taking  the  petition 
by  force  out  of  the  hands  of  Kirk,  is  as  difficult  of  solution 
the  first. 

The  power  of  the  county  or  '^jx)8se  comitatiiSj^  means  \ 
men  of  t/ie  cowitf/  m  which  the  writ  is  to  be  executed/  in  tl 
instance  Caswell,  and  that  county  is  declared  to  l>e  in  a  state 
insurrection.  Shall  insurgents  be  called  out  by  tlie  person  w 
is  to  execute  the  writ  to  join  in  conflict  with  the  military  fon 
of  the  state  ? 

It  is  said  a  sufficient  force  will  volunteer  from  other  eoi 
ties ;  they  may  belong  to  the  association,  or  be  persons  w 
sympathize  with  it.  But  the  ''posse  cmnltatvH "  must  coi 
from  the  county  where  the  writ  is  to  l)e  executed ;  it  would 
illegal  to  take  men  from  other  counties.  This  is  settled  la^ 
shall  illegal  means  be  resorted  to  in  order  to  execute  a  writ  ? 

Again ;  every  able  bodied  man  in  the  state  belongs  to  t 
militia.  The  governor  is,  by  the  constitution,  "  Conimandi 
in-Chief  of  the  militia  of  the  State,''  art.  13,  sec.  8.  So  ti 
power  ot  the  county  is  composed  of  men  who  are  under  tl 
command  of  the  governor ;  shall  these  men  be  i-equiretl 
violate  with  force,  the  orders  of  their  connnander-in-cliief,  ai 
do  battle  with  his  other  forces  that  are  alroadv  in  the  fieK 
In  short,  the  whole  physical  1)0 wer  of  the  state  is  by  tlie  co 
stitution  under  the  control  of  the  governor;  the  jndiciarv  h 
only  a  moral  power ;  by  the  theory  of  the  constitution  thei 
can  be  no  conflict  between  these  two  branches  of  the  gover 
ment. 

The  writ  will  be  directed   to  the  marshal  of  the   supren 
court  with  instructions  to  exhibit  it,  and  a  copy  of  this  opinioi 
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to  I118  excellency,  the  governor.  If  he  orders  the  petitoner  to 
be  delivered  to  the  inarehal,  well ;  if  not,  following  the  exam- 
ple of  Chief  Justico  Taney,  in  Merrunan's  ease,  (Annual 
Cyclopnedia  for  the  year  18G1,  page  555,)  I  have  discliarged  my 
duty;  the  power  of  the  judiciary  is  exhausted,  and  the  responsi- 
bility nmst  rest  on  the  executive. 

(Signed,)  PKAKsoy. 

Executive  Dei'Aktme^it  of  Nouth  Carolina, 

Raleigh,  July  20th,  1870. 

To  the  Honor aUe  II.  M.  Peaksox, 

Chief  Jiiatice  of  tlie  Siqjretne  Court  of  ^orth  Camlina: 

Sir  : — I  have  had  the  honor  to  receive,  by  the  liands  of  the 
Marshal  of  the  Supreme  Court,  a  copy  of  your  opinion  in  tlic 
matter  of  A.  G.  Moore ;  and  the  Marshall  has  informed  me  ot 
the  writ  in  his  hands  for  the  body  of  said  Moore,  now  in  the 
custody  ot  my  subordinate  officer  Col.  George  W.  Kirk. 

I  have  declaimed  the  counties  of  Alamance  and  Caswell  in  a 
state  of  insun'cction  and  have  taken  militaiy  possession  of  them — 
this  your  Honor  admits  I  have  the  power  to  do  "  under  the 
constitution  and  laws,"  and  not  only  this,  but  "  to  do  all 
tilings  necessary  to  suppress  the  iusuiTection  "  including  the 
power  to  "  arrest  all  suspected  persons ''  in  the  above  men- 
tioned comities. 

Your  Honor  has  thought  proper  also  to  declare  that  the 
citizens  of  the  counties  of  Alamance  and  Caswell  ^r^  insurgents j 
as  the  result  of  the  constitutional  and  lawful  action  of  the 
Executive  and  that,  therefore,  you  will  not  issue  the  writ  of 
for  the  production  of  the  body  of  Moore  to  any  of  tlie  men  of 
of  the  said  counties,  tliat  Hii^  posse  corfiitatus  must  come  from 
the  county  where  the  writ  is  to  be  executed,"  and  that  any 
other  means  to  enfoi^ce  the  writ  would  be  illegal. 

I  have  official  and  reliable  information  that  in  the  counties 
alx>ve  named  diu*ing  the  last  twelve  months,  not  less  than  one 
hundred  persons   "  in  the  peace  of  God  and  the  State,"  liave 
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l)een  taken  trom  their  homes  and  eoonrgcd  mainly,  if  n 
entirely,  on  account  of  their  political  opinions ;  that  eig 
murders  have  been  committed,  including  that  of  a  state  senate 
on  the  same  account;  tliat  another  state  senator  lias  been  coi 
pelled  fron>  fear  for  his  life  to  make  his  escape  to  a  dista 
state.  I  have  reason  to  believe  that  the  governments  of  t 
said  counties  have  l)een  mainlv.  if  not  entirelv  in  the  hands 
men  who  belong  to  the  Kuklux  Klan,  whose  memlx»rs  ha 
perpetrated  the  atrocities  referred  to ;  and  tliat  these  couu 
governments  have  not  merely  omitted  to  ferret  out  and  bri 
to  justice  those  of  this  Klan  who  have  thus  violated  the  law,  I 
that  they  have  actually  shielded  them  from  arrest  and  punis 
ment.  The  state  judicial  power  in  the  said  counties,  though 
the  hands  of  energetic,  learned  and  upright  men,  has  not  lie 
able  to  bring  criminals  to  justice;  indeed  it  is  my  opinio 
based  on  facts  that  have  come  to  my  knowledge,  that  the  1 
of  the  judge  whose  duty  it  is  to  ride  the  circuit  to  wliich  t 
said  counties  belong,  has  not  l>een  safe,  on  accoimt  of  the  hatr 
entertained  towards  him  by  the  Klan  referred  to,  because 
his  wish  and  purpose  to  bring  said  criminals  to  justice.  F< 
be  it  known  to  your  Honor,  that  there  is  a  wide  spread  ai 
lbrmi<lable  secret  organization  in  this  state,  partly  jx)litical  ai 
partly  social  in  its  objects;  that  this  organization  is  know 
first,  as  "  The  Con^tltiittonal  Union  Guard  '^'^  secondly 
''The  White  Brotherhood;''  thirdly  as  "  77^e?  InvlsHleB 
pire"* — that  the  members  of  this  organization  are  uniteil  1 
oaths  which  ignore  or  re})udiate  the  ordinary  oaths  or  oblio 
tions  that  rest  upon  all  other  citizens  to  resj^ct  the  laws  ai 
to  uphold  the  government ;  that  these  oaths  inculcate  hatn 
between  the  two  races  that  inhabit  this  State ;  that  the  niei 
hers  of  this  Klan  are  irreconcilably  hostile  to  the  great  princ 
pies  ot  ])olitical  and  civil  equality  on  which  the  government 
this  State  has  been  reconstructed;  that  these  Klans  meet  ; 
secret,  in  disguise,  with  arms,  in  unifonn  of  a  certain  kind  i 
tended  to  conceal  their  persons  and  their  horses,  and  to  terri; 
those  whom  they  assault,  or  among  whom  they  move;  th 
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tlicy  hold  their  camps  in  secret  places,  and  decree  judgment 
against  their  peaceal)]e  fellow-citizens,  from  mere  intimidation 
to  scourging,  mutilations  and  min-der,  and  that  certain  peivons 
of  tlie  klan  are  deputed  to  execute  these  judgments :  that  when 
the  members  of  this  Klan  are  arrested  for  violations  of  law,  it 
is  most  ditKcult  to  ohtain  bills  of  indictment  agahist  them,  and 
still  more  ditHcult  to  convict  them  ;  tirst,  because  some  of  the 
membei's,  or  their  symj)athizers,  are  almost  always  on  the  grand 
and  petit  juries,  and  secondly,  because  witnesses  who  are  mem- 
bers or  sympathizers  unblushingly  commit  perjury  to  screen 
their  confederates  and  associates  in  crime;  that  this  klan  thus 
constituted,  and  having  in  view  the  objects  referred  to,  is  very 
powerful  in  at  least  twenty-live  counties  of  the  state,  and  has 
had  absolute  control,  for  the  last  twelve  months,  of  the  counties 
of  Alamance  and  Caswell. 

Under  these  circumstances  I  would  have  been  recreant  to 
duty  and  faithless  to  my  oath,  if  I  had  not  exercised  the  power 
in  the  said  comities  which  your  honor  has  been  pleased  to  say 
I  have  exercised  constitutionally  and  lawfully;  especially  as 
since  October,  1808,  I  have  repeatedly,  by  proclamation  and 
by  letters,  invoked  public  opinion  to  I'epress  these  evils,  and 
wani  criminals  and  olfenders  ai^ainst  the  law  of  the  state  that 
must  in  the  end  overtake  them  if  under  the  cloak  of  the  klan 
referred  to,  they  should  persist  in  their  course. 

I  beg  to  assure  your  honor  that  no  one  subscribes  more 
thoroughly  than  I  do  to  the  great  principles  of  haheas  corjju.s 
and  trial  by  jnry.  Except  in  extreme  cases  in  which,  beyond 
all  question,  "  the  safety  of  the  state  is  the  supreme  law,"  these 
privileges  of  haheas  corpus  and  trial  by  jury  should  be  main- 
tained. 

I  have  declared  that,  in  my  judgment,  your  honor  and  all 
the  other  civil  and  judicial  authorities  are  unable  at  this  iimc 
to  deal  with  the  insurgents.  The  civil  and  the  military  are 
alike  constitutional  powers;  the  civil  to  protect  life  and 
property  when  it  can,  and  the  military  only  when  the  civil 
power  has  failed. 
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Ab  the  chief  executive  I  seek 
judicial  power. 

Your  honor  has  done  your  i 
with  you  I  seek  to  do  mine. 

It  is  not  I,  nor  the  military  j 
civil  authority ;  that  has  been  ( 
counties  referred  to.  I  do  not 
authority  until  I  "suppreas  t 
honor  declares  I  have  the  pow€ 
I  can  surrender  the  insurgents  I 
authority  is  restored.  It  would 
that  the  civil  authority  was  i 
against  the  iusurgents  acd  tlu 
the  civil  authority. 

My  oath  to  support  the  const 
me  to,  "suppress  the  inaurrectii 
in  the  counties  referred  to,  and 
I  renew  to  your  honor  expressi 
the  civil  authority,  and  my  et 
may  soon  be  restored  to  ev&r^ 

the  state.  

I  have  the  honor  to  be, 

With  greal 

Tour. 

(Signed) 

On  the  27th  July,  the  council 

1.  For  an  attachment,  or  rul 
governor  for  not  making  a  su 

2.  If  that  be  not  proper,  thei 
against  George  W.  Kirk  ; 

3.  That  the  marshal  of  the 
proceed  further  in  the  executio 
to  bring  the  body  of  the  prison 
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The  first  motion  is  refused :  Tlie  chief  justice  of  the 
supreme  court  has  no  power  under  the  hciljefts  corpus  act,  to 
order  the  arrest  of  the  governor  of  the  state. 

The  second  motion  is  refused :  It  has  been  adjudicated  by 
me,  that  Col.  Kirk  had  a  reasonable  excuse,  his  orders  having 
been  avowed  by  the  governor. 

The  third  motion  is  refused  :  It  would  be  an  idle  form  to 
require  the  marshal  to  go  to  the  camp  of  Col.  Kirk  and  make 
a  demand,  as  the  governor  has  taken  upon  himself  the  respon- 
sibility of  declining  to  produce  the  body  of  the  petitioner.  In 
Staccya  easCy  10  Johnson,  327,  Chancellor  Kent,  on  the  return 
to  a  writ  of  habeas  corj?fis  directed  to  Gen.  Lewis,  held  the 
return  :  "  the  party  is  not  in  my  custody,"  to  be  insufficient, 
and  that  it  should  have  been:  *'tho  party  is  not  in  my 
custody,  or  umhr  my  coniroir  The  custody  of  a  subordinate 
is  the  custody  of  a  superior. 

The  petitioner,  if  it  will  serve  his  purpose  of  applying  to 
the  chief  justice  of  the  supreme  court  of  the  United  States  for 
a  writ  of  haheas  corjnfs  as  was  suggested  by  his  counsel — may 
take  the  fact  to  be,  that  the  marshal  proceeded  to  the  camp 
of  Col.  Kirk,  and  informed  him  of  the  writ,  and  that  Col. 
Kirk  relied  on  his  orders  and  refused  to  deliver  the  body  of 
the  petitioner. 

(Signed,)  Pearson. 

Statk  of  Xorth  Carolina, 

To  the  Honorahle  IIichmond  ^l.  Pkarsc^n, 

Chief  Justice  of  the  Supreme  Court  of  North  Carolina. 

The  petition  of  John  Kerr,  Samuel  P.  Hill,  X.  M.  Iloan, 
Hobert  Koan,  F.  A.  Wiley,  James  C.  Williamson,  William  B. 
BowCi  Yancey  Jones,  A.  Gr.  Yancey,  Thomas  J.  Womack,  Jas. 
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R  Fowler,  J.  C.  Griffith,  A.  A.  Mitchell  J.  T.  Mitehel 
Z.  Hooper,  John  McKee,  J.  M.  Neal,  BarziUia  Graves — 

Respectfully  showeth  unto  your  honor  that  they  are  « 
citizens  of  the  county  of  Caswell  in  said  state ;  that  on  Fric 
the  18th  day  of  July,  A.  D.  1870,  while  each  of  them  n 
about  his  lawiiil  business  and  in  no  way  violating  the  laws  of 
land,  he  was  arrested  by  a  body  of  armed  men  purporting  to 
the  command  uf  one  Geo.  W.  Kirk,  who  claimed  to  act  a 
iin'jitary  officer ;  that  they  were  each  delivered  by  said  bodj 
armed  men  into  the  custody  of  the  said  George  W.  Kirk,  t 
he  gave  them  to  understand  that  they  were  arrested  by 
order ;  that  the  said  Geo.  W.  Kirk  now  has  your  petitioner; 
his  custody  and  holds  and  deprives  them  of  their  liberty  in 
court  house  in  Yancey  ville  in  said  county ;  that  they  dem 
ded  to  know  by  what  authority  each  had  been  arrested,  i 
no  autliority  was  given  ;  that  they  are  each  informed  that 
warrant  or  legal  process  issnod  by  any  lawful  officer,  or  ind< 
any  one  commanding  their  arrest ;  that  their  said  arrest  i 
without  authority  of  law ;  that  they,  each  speaking 
liiingelf,  say  that  they  are  not  aware  of  any  cause  for  si 
'^ri'cst ;  that  tliey  are  civil  and  law-abiding  citizens  ;  that  s 
arrest  was  without  warrant  or  authority ;  that  such  arrest  a 
detention  is  illegal  because  made  without  any  lawful  preci 
and  for  no  alleged  offence  or  any  offence  so  far  as  petition 
know ;  that  the  matter  of  their  said  arrest  has  not  been  exB 
ihed  and  adjudicated  upon  any  writ  of  habeas  corpus  here 
fore  issued  to  the  knowledge  of  your  petitioners  ;  that  each 
yoiir  petitioners  has  been  so  arrested  and  is  so  detained  by  1 
said  George  W.  Kirk  and  deprived  of  his  liberty  and  agaii 
his  will ;  that  said  arrest  wast  made  without  cause  so  far 
each  knows  and  without  any  process  of  law. 

In  consideration  of  the  premises,  may  it  please  your  hoi 
to  grant  unto  each  of  your  petitioners  the  writ  of  habeas  corp 
to  be  directed  to  the  said  George  W.  Kirk,  commanding  h 
to  produce  each  of  your  petititioners  before  your  hon 
together  with  the  cause  of  such  arrest  and  detention,  to  the  € 


APPENDIX.  33 

that  each  of  your  petitioners  may  be  restored  to  his  rights  and 
liberties  as  a  citizen  of  the  state. 

(Signed)  Bragg,  Battle,  Moore  &  Mebrimox, 

Attorneys  for  Petitioners. 

State  of  North  C.vrolina, 

Wake  County. 
Emory  B.  Ilolden,  Attorney  for  the  petitioners  named  in 
the  foregoing  makes  oath  that  he  has  heard  read  the  said 
petition ;  that  he  saw  the  said  petitioners  in  the  custody 
of  the  said  George  W.  Kirk,  in  the  Court  Ilouse  at 
Yancey ville  and  knows  that  the  said  Kirk  so  holds  and  detains 
each  of  said  petitioners ;  that  he  verily  believes  that  the  tacts 
stated  in  the  petition  are  substantially  true  as  stat^  ;  that  he 
knows  the  petitioners  and  learned  the  facts  as  stated  from  actual 
observation  and  what  he  heard  from  them  and  others. 

(Signed)  E.  B.  HOLDEN. 

Sworn  and  subscribed  before  mo  the  21st  day  of  July,  A.  D. 
1870. 

(Signed)  S.  D.  HARRISON,  J.  P. 

Writs  of  hohem  corpus  were  issued  by  Chief  Justice  Pearson 
in  the  name  of  the  several  parties  named  in  the  petition — the 
one  in  the  name  of  John  Kerr  is  as  follows — and  the  others 
Are  indentical,  changing  the  name  only,  and  like  rotums  are 
made  upon  each  of  them. 

State  of  North  Carolina, 

To  George  W.  Kirk — Greeting: 

We  command  you,  th^  the  body  of  Jolm  Kerr  being  con- 
fined and  detained  in  your  custody,  as  it  is  said,  together  with 
the  day  and  cause  of  his  capture  and  detention,  by  whatever 
name  he  may  be  called,  you  have  before  me,  Richmond  M. 
Pearson,  chief  justice  of  the  supreme  court  of  the  Btate  afore- 
said, at   the  chamber   of  the  supreme  court  in  the  city  of 
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Ealeigb,  immediately  atter  the  receipt  of  this  writ,  to  do  and 
receive  what  shall  be  then  and  there  considered  in  his  behalf. 
Witness,  Riclmioud  M.  Pearson,  chief  justice  of  the  supreme 
court,  this  the  23d  day  of  July,  A.  D.,  18T0. 

(Signed,)  R.  M.  Pearson, 

Chief  Justice  Sup.  Court. 

David  A.  Wicker,  marelial  of  the  supreme  court,  is  hereby 
autliorized  and  commanded,  torthwith  to  make  service  of  this 
writ  on  G.  W.  Kirk  as  provided  by  law  in  such  cases,  and 
make  return,  how  he  has  executed  the  same,  at  Kaleigh. 
(Signed,)  K.  M.  Pe-vksox, 

Chief  Justice  Sup.  Court. 
July  30th,  18T0. 

I  executed  the  within  writ  by  leaving  a  copy  thereof  with 
George  W.  Kirk,  at  the  court  house  in  Yauceyville,  Caswell 
county,  N.  C,  this  first  day  of  August,  1870. 

(Signed,)  David  A.  Wickkr, 

Marshal. 

IIkai)  Quartkk^s  2d  Reg't  X.  C.  S.  T. 

Camp  llolden,  Yancey ville,  X.  C, 

August  Ist,  1S7<>. 
I  respectfully  reply  to  the  service  of  the  writ  in  the  eai^e  o{ 
John  Kerr,  Samuel  P.  Ilill,  Jesse  C.  Cfriffith,  F.  A.  Wiley,  J. 
T.  Mitchell,  Thomas  J.  Yomack,  A.  G.  Yancey,  John  McKet* 
A.  A.  Mitchell,  Yancey  Jones,  J.  M.  Keal,  W.  B.*3Jowe,  l>ar- 
zillia  Graves,  N.  M.  Koan,  Robert  Roan,  James  R.  Fowler,  M. 
G.  Hooper,  James  C.   Williamson  and  Peter  IT.  Williamson, 
that  I  hold  the  prisonei-s   under  orders  from  W.  W.  llolden, 
governor  and  commander-in-chief  of  militia. 

(Signed)  GEO.  W.  KIRK, 

Col.  Com\I  2d  Jieg't  JV.  a  S,  2\ 
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At  Chambebs,  Aug.  2d,  1870. 
John  Kerr,  ex  parte. 

On  the  return  of  the  marshall,  Mr.  Battle  submitted  two 
motions : 

1.  An  attachment  against  G.  W.  Kirk  for  not  making  a 
suflBiient  return. 

2.  A  writ  to  some  competent  person  to  bring  the  body  and 
call  out  the  power  of  the  county,  if  necessary. 

The  first  motion  not  allowed.  The  objection,  that  the 
return^  as  the  counsel  terms  it,  is  not  sworn  to,  and  other  objec- 
tions taken,  are  not  relevant,  for  this  does  not  purport  to  be  a 
return^  but  a  reftisal  to  make  return  by  the  order  of  the 
governor. 

Treating  it  as  a  refusal,  the  motion  is  not  allowed  for  the 
reasons  set  out  in  the  opinions  delivered  by  me.  I  can  say  no 
more  than  what  I  have  already  said :  The  power  of  the 
judiciary  is  exhausted — I  have  no  posse  comitatus:  In  this 
particular,  my  situation  differs  from  that  of  Chiet  Justice 
Taney,  in  "  Merrimon's  case."  He  had  a  posse  comitatiis,  at 
his  command — but  considered  the  power  of  the  judiciary 
exhausted,  without  calling  it  out.  He  did  not  deem  it  his  duty 
to  command  the  marshal  with  the  posssej  "  to  storm  a  fort." 

It  is  gratitying  to  be  able  to  say  that  the  other  justices  have 
been  in  unreserved  conference  with'me,  and  all  concur  in  the 
habeas  corpus  proceedings. 

(Signed)  R  M.  PEARSON, 

ch.  J.  s.  a 

EXECUTIVE  DEPARTMENT, 
State  of  North  Carodika, 
Raleigh,  Aug.  15th,  1870. 

To  the  Honorable  R.  M.  Pearson, 

Chief  Justice  Supreme  Court  of  North  Carolina: 

Dear  Sir  :  In  my  answer  to  the  notices  served  on  me  by  the 
marshal  of  the  supreme  court,  in  the  matter  of  Adolphus  G. 
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Mooi'c  and  others  exparte^  I  stated  to  your  honor,  that  at  that 
time  the  public  interest  forbade  me  to  permit  Coh  Geo.  AV. 
Kirk  to  bring  before  your  honor  the  said  parties ;  at  the  same 
time  I  assured  your  honor  that  as  soon  as  the  safety  of  the  state 
sliould  justify  it,  I  would  cheerfully  restore  the  civil  power  and 
cause  the  said  j)arties  to  be  brought  before  you,  together  with 
the  cause  of  their  capture  ^hkI  detention. 

That  time  has  arrived,  and  I  have  ordered  Col.  George  W 
Kirk  to  obey  the  writs  of  habeas  corpus  issued  by  your  honor. 

As  the  number  of  prisoners  and  witnesses  is  conBiderable, 
I  would  suggest  to  your  honor  that  it  would  be  more  con- 
venient to  make  return  to  the  writ  at  the  capitol  in  Haleigh. 

Coi.  Kirk  is  prepared  to  make  such  returns  as  soon  as  your 
honor  shall  arrive  in  Raleigh. 

With  great  respect, 

Your  obedient  servant, 

W.  W.  nOLDEN,  Governor, 

Ealeigh,  Aug.  18th,  1870. 
To  His  KvceUemij  Gov.  Holden  :  , 

Dear  Sir  : — Your  communication  of  the  15tli  inst,  was 
lianded  to  me  by  Mr.  Neathery.  I  will  be  in  the  suprerat- 
court  room  at  10  o'clock,  a.  m.,  inst.,  to  receive  the  return 
by  Col.  Kirk,  of  the  bodies  of  A.  G.  Moore,  and  others,  (in 
whose  behalf  writs  of  habeas  corjjus  have  heretofore  been  is- 
sued here,)  together  with  the  cause  of  their  arrest  and  deten- 
tion. 

Receiving  the  return  after  the  delay  to  which  you  allude,  of 
the  sev^eral  weeks,  is  not  to  be  taken  as  concurring  on  my 
part  in  the  necessity  for  the  delay,  or  as  assuming  any  por- 
tion of  the  responsibility  in  regard  to  it. 

The  entire  responsibility  rested  on  you.    I  was  unwilling 

to  plunge  the  State  into  a  civil  war  upon  a  mere  question  of 

time. 

With  great  respect,  your  ob't  servant, 

(Signed)  R.  M.  PEARSON,  C.  J.  S.  C. 
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At  Ghahbsbs,  August  18th,  1870. 
To  the  HonoToUtHe  E.  M.  Peabson. 

Chief  Justice  of  North  Ca/rolina : 

In  the  matter  of  the  several  petitions  of  John  Kerr,  Samuel 
P.  Hill,  N.  M.  Boan,  Kobert  Boan,  F.  A.  Wiley  and  others, 
for  writs  of  hoihea%  corpus^  yonr  honor  having  stated  in  the 
opinions  filed  in  the  several  eases  bearing  date  Aug.  2nd,  1870, 
that  jour  power  was  exhausted;  and  the  said  petitioners,  in 
consequence  thereof,  deeming  themselves  without  remedy  from 
the  judiciary  of  the  state,  and  having  obtained  writs-  of  habeas 
corpus  from  Hon.  G.  W.  Brooks,  judge  of  the  district  court  of 
the  United  States  for  the  district  of  North  Carolina,  returnable 
before  him  at  chambers,  in  Salisbury,  this  day,  as  counsel  for 
the  said  prisoners,  and  on  behalf  of  our  associate  counsel  we 
respectftdly  ask  leave  for  the  said  prisoners  respectively  to 
withdraw  their  said  petitions ;  and  we  do  hereby  abondon  fur- 
therjproceedings  under  the  writs  in  their  several  cases. 

(Signed)  W.  H.  Battle  &  Sons, 

Counsel  for  the  Petioners. 

OPINION. 

At  Chambers,  Aug.  19th,  1870. 
The  motion  on  the  part  of  the  prisoner  to  enter  2^  nolle  pf'ose- 
qui  or  retraxit^  is  allowed.     The  proceeding  has  taken  a  turn 
for  which  my  experience,  and  the  labor  of  the  learned  counsel, 
furnish  no  precedent. 

1.  Upon  a  "common  sense"  view  of  the  question,  I  can  see 
no  reason  why  the  prisoner  if  so  advised,  should  not  be  allowed 
to  withdraw  his  application. 

2.  The  Attorney  General,  anticipating  the  course  that  would 
be  taken  on  the  part  of  the  prisoner,  had  applied  for  and  ob- 
tained a  bench  warrant.  This  cuts  off  all  collateral  questions, 
and  reduces  tlie  matter  to  this ;  if  probable  cause  can  be  made 
out  on  the  part  of  the  State,  I  shall  commit  the  prisoner  for 
trial  in  the  due  course  of  law ;  if  probable  cause  be  not  shown, 

I  shall  discharge  him. 

4 
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I  hope  it  is  not  necessary,  but  from  what  I  see  in  the  news- 
papers, I  think  pro|>er  to  say  that  I  enter  upon  this  investiga- 
tion of  the  qiiest'!on  of  "  probable  cause  ■'  with  an  eye  single 
to  truth  and  justice. 

3.  It  wag  said  by  Mr.  Ilattle,  of  counsel  for  the  prisoner, 
that  upon  information  I  was  obliged  to  take  notice  of  the  fact 
that  the  ]>risoner  had  made  application  to  his  honor,  Judge 
Brooks,  for  a  writ  of  hahexis  corpus^  which  his  honor  had 
granted.  That  is  true,  but  I  am  so  entirely  satisfied  that  his 
honor  has  no  jurisdiction  to  pass  upon  a  charge  of  murder, 
and  to  bind  prisoners  over  for  a  trial  before  the  state  courts, 
that  I  take  the  resix)n8ibility  of  proceeding  on  this  bench  war- 
rant, without  fear  of  any  conflict  of  jurisdiction. 

The  prisoner  is  now  out  of  the  hands  of  the  militaiy,  and  in 
the  hands  of  the  civil  authority,  and  ^vili  be  dealt  with  accord- 
ing to  law. 

Now  we  have  plain  sailing ;  if  there  be  *'  probable  ciiuse  " 
against  the  prisoner,  let  the  state  prove  it. 

No  more  need  bo  said  about  the  manner  in  which  the  niili- 
tarv  WHS  organized,  or  about  a  traverse  of  the  fact  declared 
by  Ills  Excellency,  that  the  county  of  Caswell  was  in  a  state 
of  insurrection. 

State  op  North  Carolina, 
Office  of  CUrh  of  Sifj})Yme  Courts 

Ealeigh,  Januarj'  30th,  1871. 

I  hereby  certify  that  the  foregoing  are  true  copies  ot  the 
original  papers,  in  cases  of  hahem  corpus  disposed  ot  at  Cham- 
bers by  Chief  Justice  Pearson,  growing  out  of  military  arrests 
during  the  months  of  July  and  August,  1870,  said  papers 
having  l)een  filed  with  me  for  safe  keeping  by  his  honor  the 
Chief  Justice. 

In  witness  whereof  I  hereto  set  my  hand,  at  oflSce  at  the 
date  aforesaid. 

Wm.  H.  Baalej,  Clerk, 
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